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Islam and the Challenge of Democracyt

Dr.Khaled Abou El Fadl*

Like the well-known Muslim historian and sociologist Ibn Khaldun (d.
784/1382), a jurist writing a few centuries ago on the subject of Islam and
systems of government would have commenced his treatise by separating all
political systems into three broad types. The first, such a jurist would have described
as a natural system—a system that approximates a primitive state of nature. This is
an uncivilized system of lawlessness and anarchy in which the most powerful in
society dominates and tyrannizes the rest. In such a system, instead of law, there
would be custom, and instead of government, there would be tribal elders that are
respected and obeyed only as long as they remained the strongest and the most
physically able. The second system would be described as dynastic, which according
to Muslim jurists, are tyrannical as well. Such systems are based not on custom, but
on laws issued by a king or prince. However, according to Muslim jurists, such a
system would be illegitimate as well. Because the king or prince is the source of the
law, the system is considered baseless, whimsical, and capricious. In such a system,
people obey laws out of necessity or compulsion, but the laws themselves are
illegitimate and tyrannical. The third system, and the most superior, is the
Caliphate, which is based on Shari'ah law. Shari'ah law, according to Muslim jurists,
fulfills the criteria of justice and legitimacy, and binds the governed and governor
alike. Because the government is bound by a higher law that may not be altered or
changed, and because the government may not act whimsically or outside the pale
of law, the Caliphate system is superior to any other.

Many Muslim scholars, like Ibn Khaldun, consistently made the same
assumption: the Islamic political system was considered as if a challenge to the
world. While all other polities are doomed to despotic governance, and their laws
are individualistic and whimsical, the Caliphate system of governance is superior
because it is based on the rule of law.2 Whether as a matter of historical practice
this assumption was justified or not, the material point was that classical Muslim
jurists exhibited a distinct aversion to whimsical or unrestrained government. A
government bound by Shari'ah was considered meritorious in part because it is a
government where human beings do not have unfettered authority over other
human beings, and there are limits on the reach of power. So, for instance, a Sunni
jurist such as Abu al-Faraj Ibn al-Jawzi (d. 597/1200) asserted that a Caliph who tries
to alter God's laws for politically expedient reasons is implicitly accusing the
Shari'ah of imperfection.3 Ibn al-Jawzi elaborated upon this by contending that,
without the rule of Shari'ah, under the guise of political expediency or interests, a
ruler may justify the murder of innocent Muslims. In reality, he argued, no political
interest could ever justify the killing of a Muslim without legitimate legal cause,
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and it is this type of restraint that demonstrates the superiority of a Shari'ah system
over the other two alternative systems of governance.4

This classical debate is rather fascinating for several reasons. It is fair to say that
in the contemporary age, the challenge of good governance is posed most aptly by
a democratic system of government, and not simply by limited or restrained
government. In espousing the principle of limited government and the rule of law,
classical Muslim scholars were, in fact, asserting principles that are at the core of all
democratic practices in the modern world. But it is important to recognize that the
idea of limited government is no longer in this day and age, by itself, sufficient for
proving the merit of a particular system of governance. Today, the system of
government that has the strongest and most compelling claim to legitimacy, and
moral virtue, is a democracy. The mere fact that, with very few exceptions, every
despotic regime in the world today claims to be more democratic, and less
authoritarian, is powerful evidence of the challenge democracies pose to the world.
Most authoritarian governments claim to be popular with the people they rule
over, and attempt to conceal the appearance of despotism and arbitrariness, but in
doing so, they also tacitly affirm the primacy and moral superiority of the
democratic paradigm in the modern age. Although limited government and the
rule of law are necessary for the establishment of a democratic order, these are not
the elements that give a democracy its moral and persuasive power. The legitimacy
of a democratic order is founded on the idea that the citizens of a nation are the
sovereign; and that a democratic government gives effect to the will of that
sovereign through representation. As such, the people are the source of the law, and
the law is founded on the basis of fundamental rights that protect the basic well
being and interests of the individual members of the sovereign. Whether there is a
written constitution or not, according to democratic theory, there must be a process
through which the sovereign may guard and protect its rights and also shape the
law. As far as Islam is concerned, democratic theory poses a formidable challenge.
Put simply, if Muslim jurists considered law derived from a sovereign monarch to be
inherently illegitimate and whimsical, what is the legitimacy of a system in which
the law is derived from a sovereign, but the sovereign are the citizens of a nation?
The brunt of the challenge to Islam is: If God is the only sovereign and source of law
in Islam, is it meaningful to speak of a democracy within Islam, or even of Islam
within a democracy, and can an Islamic system of government ever be reconciled
with democratic governance?

Struggling to answer this question is an endeavor fraught with conceptual and
political pitfalls. On the one hand, arguing that constitutionalism and Islamic
political doctrines are compatible immediately raises the problem of historical and
cultural anachronism. How can a modern concept reflecting values that evolved
over centuries within a particular cultural context be sought in a remarkably
different context? In many ways, democracy cannot be theorized, but must be
practiced through a culture that is tolerant of the other, open to disagreement,
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amenable to change, and that values the process, quite often regardless of the
results it generates. On the other hand, denying that Islamic political doctrines
could support a democratic order implies that Muslims are doomed to suffer
despotism, unless they either abandon or materially alter their traditions.
Furthermore, culture can be reconstructed and re-invented partly through the
power of ideas, and if ideas are lacking, there is really never a possibility of a
systematic or directed cultural change. Therefore, any time one portends to discuss
whether Islam and democracy are compatible; one is also taking an implicit
normative stance. This is so because both Islam and democracy are conceptual
frameworks anchored in systems of commitment and belief. Both require a
conviction and a conscientious dedication without which they cannot really exist. In
the same way that it is possible to perform Islamic rituals without ever being a
believing Muslim, it is also possible to have all the trappings and processes of a
democracy without ever creating a democracy. It is possible for a country to have a
constitution, parliament, judiciary, elections, and other institutions of democracy,
without being democratic.5 Similarly, it is possible for a government to implement
the rules and regulations of Islamic law without being, in any real sense, Islamic.
What define either a democracy or Islam are the moral values that one associates
with either one of these systems of belief, and the attitudinal commitments of their
adherents. | say this because, in my view, the broad tradition of Islamic political
thought contains ideas and institutions that could potentially support or
undermine a democratic order. There are trajectories or potentialities found in
historical Islamic doctrines that could be utilized to promote or oppose a
democratic system of governance. However, saying this is akin to asserting that
there are raw materials that could be utilized to manufacture finished products. But
without the will power, inspired vision, and moral commitment, these raw
materials remain of little use. Similarly, regardless of the doctrinal potentialities
found in the Islamic tradition, without the necessary moral commitment, and
conscientious understanding, there can be no democracy in Islam. At least for
Muslims for whom Islam is the authoritative frame of reference, they must develop
a conviction that democracy is an ethical good, and that the pursuit of this good
does not constitute an abandonment of Islam.

Should Muslims strive towards a democratic system of government, and if so,
why? Any honest approach to the issue should start with these basic questions.
Arguably, Muslims might legitimately prefer a system of government that submits
to the divine will, instead of abiding by the vagaries of human whimsies. Arguably,
conceding sovereignty to God is more virtuous than accepting the sovereignty of
human beings, and in fact, the very idea of human sovereignty smacks of self-
idolatry. In addition, one might even contend that the only reason that some
Muslims seek to establish a democratic system of governance is because of their
infatuation with everything Western, instead of choosing to hold steadfast to what
is legitimately and authentically Islamic.

Islam and the
Moral

Commitment
to Democracy
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These are formidable questions, but | believe they are also the wrong ones. The
Qur'an did not specify a particular form of government, but it did identify social and
political values that are central to a Muslim polity, and it urged Muslims to pursue
and fulfill these values. Among such Qur'anically ordained values are: the
promotion of social cooperation and mutual assistance in pursuit of justice,7 the
establishment of a consultative and non-autocratic method of governance,® and
the institutionalization of mercy and compassion in social interactions.9 Therefore,
it would stand to reason that Muslims ought to adopt the system of government
that is the most effective in helping Muslims promote the pertinent moral values,
and, in this regard, it could be plausibly argued that democracy is the most effective
system for doing so. If Muslims are convinced that democracy is the best available
means for serving the moral purposes of their religion, it hardly seems relevant that
democracy is a Western, or non-Western idea. What is relevant is the existence of a
conviction and belief in the merits of a democratic system, as opposed to any other
possible system, and a commitment to the fostering and promotion of such a
system through the moral venues facilitated by Islamic law and ethics.

In my view, there are several reasons that commend democracy, and especially a
constitutional democracy, as the system most capable of promoting the ethical and
moral imperatives of Islam. These reasons are elaborated upon below, but in
essence, | would argue that a democracy offers the greatest potential for promoting
justice, and protecting human dignity, without making God responsible for human
injustice or the infliction of degradation by human beings upon one another. As |
have argued elsewhere, authoritarianism, if inflicted in the name of religion, is a
transgression upon the bounds of God. Authoritarianism allows despots to usurp
the divine prerogative by empowering some human beings to play the role of
God.™© In order to avoid having a small group of people appointing themselves as
the voice of God, and speaking in God's name, there are two main options. Either we
ought to deny everyone the authority to speak on God's behalf, or we endow
everyone with that authority—either we allow no human being to be vested with
the divine power, or we vest everyone with such a power. The former option is
problematic because the Qur'an provides that God has vested all of humanity with
divinity by making all human beings the viceroys of God on this earth; the later is
problematic because a person that does good cannot be morally equated with a
person who does evil—for instance, a saint does not have the same moral worth as
a serial killer. A constitutional democracy avoids the problem by enshrining some
basic moral standards in a constitutional document, and thus, guarantees some
discernment and differentiation, but at the same time, a democracy insures that no
single person or group becomes the infallible representatives of divinity. In
addition, a democratic system offers the greatest possibility for accountability, and
for resistance to the tendency of the powerful to render themselves immune from
judgment. This is consistent with the imperative of justice in Islam. If in a political
system, there are no institutional mechanisms to prevent the unjust from
rendering themselves above judgment, then the system is itself unjust, irregardless
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of whether injustice is actually committed or not. For instance, if there is a system
in which there is no punishment for rape, this system is unjust, quite apart from
whether that crime is ever committed or not. A democracy, through the institutions
of the vote, separation and division of power, and guarantee of pluralism, at least
offers the possibility of redress, and that, in and of itself, is a moral good.

...It is important to acknowledge that regardless of the practical merits
identified, there are serious conceptual challenges that stand as if an obstacle to a
democratic commitment in Islam namely, the religious law of Shari'ah, and the idea
that the people, as the sovereign, can be free to flout or violate Shari'ah law. This
requires that we delve into the epistemology of Shari‘ah, and the meaning of God's
sovereignty. The problem, however, has been that in contemporary Islam, there has
not been a serious and systematic effort to evaluate either the concept of
sovereignty or Shari'ah, as each may relate to modern political systems. The
dominant Muslim responses to the challenge of democracy have tended to be
either apologetic and defensive, or nationalistic and rejectionist, but both responses
remained largely reactive. Muslim apologists, primarily as a means of emphasizing
the compatibility of Islam with modernity, tended to claim that democracy already
exists in Islam. Typically, they maintained that the Qur'an is the functional
equivalent of a constitution, and also tended to recast the early history of Islam as
if it were an ideal democratic experience. Apologists defended the public image of
Islam by indulging in anachronisms, often pretending as if the Prophet was sent to
humanity in order to teach it the art of democratic governance. Therefore, they
would declare the fundamental compatibility between Islam and democracy as a
conclusion to be accepted as a matter of faith and belief, rather than as a
proposition to be argued and proven. Importantly, however, this assumption was
not the product of a moral commitment to democracy, but rather was the result of
a keen interest in power. A democratic Islam was simply the vehicle by which they
sought to empower themselves against the onslaught of various competing
political forces, and Islam was also the means by which they sought to bid for
domination over others. This is why we find that many of the apologists, for
instance, were affiliated with the Muslim Brotherhood movement in Egypt, or with
some other religio-political movement in the Muslim world. This is also why we find
that the political practices of the apologists do not reflect the type of ethical virtues
associated with democratic thought, such as tolerance of dissent, or valuing
intellectual and cultural diversity. For example, we find many of the American-
Muslim organizations which consistently affirm the compatibility of Islam with
democracy are, in fact, quite despotic both in their internal dynamics, and in the
type of theology to which they adhere. This is because, for these organizations,
democracy is affirmed politically, but not believed or internalized ethically.”

The second main response in modern Islam has been to insist that the Islamic
political system is different and unique, and to argue that such a system might
overlap with a democracy in some regards and might depart on others. The main
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emphasis of this approach is on cultural or intellectual independence and
autonomy, and therefore, any attempt to commit to a democratic system of
governance is seen as a sign of surrender to what is called the Western intellectual
or cultural invasion of the Muslim world. For instance, the Pakistani propagandist
Abu al-A'la al-Mawdudi contended that the Islamic system of government is a theo-
democracy, which, he insisted, is very different from either a theocracy or a
democracy.”? In addition, adherents of this approach frequently proclaim that the
political system of Islam is a shura government, which they claim has nothing to do
with a democratic system of government. Like the apologist approach, this trend is
largely reactive in the sense that it defines itself solely by reference to the perceived
"other." According to this orientation, an Islamic system cannot be democratic
simply because the West is. But, rather inconsistently, the partisans of this approach
often spend a considerable amount of energy trying to prove that Western
democracies are hypocritical, and that they are not democracies at all. It is as if they
see the merits of a democracy, but out of a blind sense of nationalistic tribalism,
they insist that the West does not really have it, and Muslims ought not pursue it.
Importantly, however, what the adherents of this approach claim to be of essence
to an Islamic political system is as alien, or indigenous, to Islam as is a democratic
system of government. In other words, the adherents of this approach construct a
reactive symbolism of what an Islamic system ought to be, but such symbolism is
not necessarily derived from any genuine and authentic Islamic historical
experience. It is wholly and completely derived from what they believe the "other"
is not, and consequently, that derived construct is as much of a historical
anachronism, as is a democratic vision of the Prophet and his companions' polity. It
is fair to say that the adherents of this orientation are far more anti-Western than
they are pro-Islamic.

The dominance of the apologetic or rejectionist orientations throughout the
Colonial and post-Colonial eras in Islam have resulted in the stunting of the Islamic
creative impulse towards the challenge of democracy. Is Islam compatible with a
democracy? The response can only be that it depends on whether there are a
sufficient number of Muslims willing to commit to the democratic ideal, and willing
to undertake the type of critical re-appraisal of Islamic theology and law in order to
give full effect to this commitment. Thus far, most of the efforts at achieving this
have been on largely functionalist and opportunistic grounds that, if anything,
ultimately discredit the very idea of reform within Islam. Overwhelmingly,
contemporary Muslim reformers have attempted to justify a democracy in Islam
solely on the grounds of maslaha (public interest). Typically, such reformers are
satisfied with asserting that most of Islamic law may be changed to serve the
public interests of Muslims, and jump from that assertion to the conclusion that
the adoption of democracy ought not pose any serious obstacles because of the
primacy of deference to public interest in Islamic jurisprudence. The fact is that
such reformers have also tended to come from the ranks of people who have
nothing more than the most superficial familiarity with the epistemology and
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methodology of Islamic jurisprudence. In addition, the logic of public interest is like
a harlot; it offered its services, as effectively, to democrats and despots alike.
Between the often opportunistic logic of reformers, the obstinacy of rejectionists,
and the insincerity of apologists, the possibilities for a democracy within Islam have
not been seriously explored...

In the modern age, a large number of commentators have grown comfortable
with the habit of producing a laundry list of concepts such as shura [consultative
deliberations], the contract of the Caliphate, the idea of bay’a [allegiance or consent
to the Caliph] and the supremacy of Shari'ah, and then concluding that Islam is
compatible with democracy. In my view, these types of vacuous approaches are the
product of intellectual torpor induced by the rather abysmal fortunes of the Islamic
heritage in the modern age. Islamists who have pursued this superficial and
apologetic method of dealing with the challenge of democracy in the modern age
have done so largely in reaction to internal calls for the full-fledged adoption of
secularism in Muslim societies. For these Islamists, secularism has come to
symbolize a misguided belief in the supremacy of rationalism over faith, and a
sense of hostility to religion as a source of guidance in the public sphere. In fact,
secularism is seen as originating with Westernized intellectuals who were
themselves not religious, and who sought to minimize the role of Islam in public
life. As such, secularism, known as ‘ilmaniyya, is often treated as a part of the
Western intellectual invasion of the Muslim world, both in the period of
Colonialism and post-Colonialism—an invasion that is more insidious and
dangerous than the Christian Crusades.’

While | do disagree with these reactive accusations against the secularist
paradigm, | do agree that secularism has become an unworkable and unhelpful
symbolic construct. To the extent that the secular paradigm relies on a belief in the
guidance-value of reason as a means for achieving utilitarian fulfillment or justice,
it is founded on a conviction that is not empirically or morally verifiable. One could
plausibly believe that religion is an equally valid means of knowing or discovering
the means to happiness or justice.'4 In addition, given the rhetorical choice between
allegiance to the Shari'ah and allegiance to a secular democratic state, quite
understandably most devout Muslims will make the equally rhetorical decision to
ally themselves with Shari'ah. But beyond the issue of symbolism, as noted earlier,
there is a considerable variation in the practice of secularism. It is entirely unclear to
what extent the practice of secularism requires a separation of church and state,
especially in light of the fact that there is no institutional church in Islam. Put
differently, to what extent does the practice of secularism mandate the exclusion of
religion from the public domain, including the exclusion of religion as a source of
law?'5 But the fact that secularism is a word laden with unhelpful connotations in
the Islamic context should not blind us to the seriousness of the concerns that
secularists have about a political order in which Shari'ah is given deference or made

Democracy
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supreme. Shari'ah enables human beings to speak in God's name, and effectively
empowers human agency with the voice of God. This is a formidable power that is
easily abused, and therefore, it is argued, secularism is necessary to avoid the
hegemony and abuse of those who pretend to speak for God. The challenge this
poses for a democratic order is considerable because Shari'ah is a construct of
limitless reach and power, and any institution that can attach itself to that
construct becomes similarly empowered. Yet, Islamists, and secularists, often ignore
the historical fact that the ‘ulama, until the modern age, never assumed power
directly, and that Islamic law was centralized and codified only when it came under
the influence of the French Civil Law system. Until the Ottoman Empire, no state
succeeded in adopting a particular school of law as the law of the state, and even
after the Ottomans adopted Hanafism as the official school of the state, the
Ottomans never managed to enforce this school to the exclusion of the others. The
very idea of a centralized and codified Shari'ah law was instigated by jurists,
educated in the Civil law system, who sought to reform and modernize Islamic law
by making it more adaptable to the needs of the modern nation-state. But it is
important to realize that Shari'ah law, as a codified, state sponsored set of positive
commands, is a serious break with tradition, and is a radical departure from the
classical epistemology of Islamic law.

In order to engage in a more nuanced discourse on the dynamics between the
Shari'ah and the state, it is necessary that we develop a more sophisticated
understanding of Shari'ah itself...As part of this foundation, it is important to
appreciate the centrality of Shari'ah to Muslim life. The pre-modern jurist Ibn
Qayyim appropriately captures this sentiment in the following statement
describing Shari'ah:

"The Shari'ah is God's justice among His servants and His mercy among
His creatures. It is God's shadow on this earth. It is His wisdom which
leads to Him in the most exact way and the most exact affirmation of the
truthfulness of His Prophet. It is His light which enlightens the seekers
and His guidance for the rightly guided. It is the absolute cure for all ills
and the straight path which if followed will lead to righteousness...It is
life and nutrition, the medicine, the light, the cure and the safeguard.
Every good in this life is derived from it and achieved through it, and every
deficiency in existence results from its dissipation. If it had not been for
the fact that some of its prescriptions remain [in this world], this world
would become corrupted and the universe would be dissipated...If God
would wish to destroy the world and dissolve existence, He would void
whatever remains of its injunctions. For the Shari'ah which was sent to
His Prophet...is the pillar of existence and the key to success in this world
and the Hereafter."6
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Shari'ah is God's Way; it is represented by a set of normative principles,
methodologies for the production of legal injunctions, and a set of positive legal
rules. As is well known, Shari'ah encompasses a variety of schools of thought and
approaches, all of which are equally valid and equally orthodox.'7 Nevertheless,
Shari‘ah as a whole, with all its schools and variant points of view, remains the Way
and law of God. The Shari‘ah, for the most part, is not explicitly dictated by God.
Rather, Shari'ah relies on the interpretive act of the human agent for its production
and execution. Paradoxically, however, Shari'ah is the core value that society must
serve.The paradox here is exemplified in the fact that there is a pronounced tension
between the obligation to live by God's law, and the fact that this law is manifested
only through subjective interpretive determinations. Even if there is a unified
realization that a particular positive command does express the Divine law, there is
still a vast array of possible subjective executions and applications. This dilemma
was resolved, somewhat, in Islamic discourses by distinguishing between Shari'ah
and figh. Shari'ah, it was argued, is the Divine Ideal, standing as if suspended in mid-
air, unaffected and uncorrupted by the vagaries of life. The figh is the human
attempt to understand and apply the ideal. Therefore, Shari'ah is immutable,
immaculate, and flawless—figh is not.'8

As part of the doctrinal foundations for this discourse, Sunni jurists focused on
the tradition attributed to the Prophet stating: "Every mujtahid (jurist who strives
to find the correct answer) is correct” or "Every mujtahid will be [justly] rewarded."9
This implied that there could be more than a single correct answer to the same
exact question. For Sunni jurists, this raised the issue of the purpose or the
motivation behind the search for the Divine Will. What is the Divine Purpose behind
setting out indicators to the Divine law and then requiring that human beings
engage in a search? If the Divine wants human beings to reach the correct
understanding, then how could every interpreter or jurist be correct? The juristic
discourse focused on whether or not the Shari'ah had a determinable result or
demand in all cases, and if there is such a determinable result, are Muslims
obligated to find it? Put differently, is there a correct legal response to all legal
problems, and are Muslims charged with the legal obligation of finding that
response? The overwhelming majority of Sunni jurists agreed that good faith
diligence in searching for the Divine Will is sufficient to protect a researcher from
liability before God.2° As long as the reader exercises due diligence in the search,
the researcher will not be held liable nor incur a sin regardless of the result. Beyond
this, the jurists were divided into two main camps. The first school, known as the
mukhatti'‘ah, argued that ultimately, there is a correct answer to every legal
problem. However, only God knows what the correct response is, and the truth will
not be revealed until the Final Day. Human beings, for the most part, cannot
conclusively know whether they have found that correct response. In this sense,
every mujtahid is correct in trying to find the answer, however, one reader might
reach the truth while the others might mistake it. God, on the Final Day, will inform
all readers who was right and who was wrong. Correctness here means that the
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mujtahid is to be commended for putting in the effort, but it does not mean that all
responses are equally valid.

The second school, known as the musawwibah, included prominent jurists such
as al-Juwayni, Jalal al-Din al-Suyuti (d. 911/1505), al-Ghazali (d. 505/1111) and Fakhr al-
Din al-Razi (d. 606/1210), and it is reported that the Mu'tazilah were followers of
this school as well.2' The musawwibah argued that there is no specific and correct
answer (hukm mu’ayyan) that God wants human beings to discover, in part,
because if there were a correct answer, God would have made the evidence
indicating a Divine rule conclusive and clear. God cannot charge human beings with
the duty to find the correct answer when there is no objective means to discovering
the correctness of a textual or legal problem. If there were an objective truth to
everything, God would have made such a truth ascertainable in this life. Legal truth,
or correctness, in most circumstances, depends on belief and evidence, and the
validity of a legal rule or act is often contingent on the rules of recognition that
provide for its existence. Human beings are not charged with the obligation of
finding some abstract or inaccessible legally correct result. Rather, they are charged
with the duty to diligently investigate a problem and then follow the results of their
own ijtihad. Al-Juwayni explains this point by asserting, "The most a mujtahid
would claim is a preponderance of belief (ghalabat al-zann) and the balancing of
the evidence. However, certainty was never claimed by any of them (the early
jurists)...If we were charged with finding [the truth] we would not have been
forgiven for failing to find it."22 According to al-Juwayni, what God wants or intends
is for human beings to search—to live a life fully and thoroughly engaged with the
Divine. Al-Juwayni explains: it is as if God has said to human beings, "My command
to My servants is in accordance with the preponderance of their beliefs. So whoever
preponderantly believes that they are obligated to do something, acting upon it
becomes My command."23 God's command to human beings is to diligently search,
and God's law is suspended until a human being forms a preponderance of belief
about the law. At the point that a preponderance of belief is formed, God's law
becomes in accordance with the preponderance of belief formed by that particular
individual. In summary, if a person honestly and sincerely believes that such and
such is the law of God, then, as to that person "that" is in fact God's law.24

The position of the second school (musawwibah), in particular, raises difficult
questions about the application of the Shari'ah in society.25 This position implies
that God's law is to search for God's law, otherwise the legal charge (taklif) is
entirely dependent on the subjectivity and sincerity of belief. The first school
(mukhatti'ah) indicates that whatever law is applied is potentially God's law, but
not necessarily s0.26 In my view, this raises the question: Is it possible for any state
enforced law to be God's law? Under the first school of thought, whatever law the
state applies, that law is only potentially the law of God, but we will not find out
until the Final Day. Under the second school of thought, any law applied by the state
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is not the law of God unless the person, to which the law applies, believes the law
to be God's Will and Command. The first school suspends knowledge until we are
done living, and the second school hinges knowledge on the validity of the process
and ultimate sincerity of belief.

Building upon this intellectual heritage, | would suggest Shari'ah ought to stand
in an Islamic polity as a symbolic construct for the Divine perfection that is
unreachable by human effort. As Ibn Qayyim stated, it is the epitome of justice,
goodness, and beauty as conceived and retained by God. Its perfection is preserved,
so to speak, in the Mind of God, but anything that is channeled through human
agency is necessarily marred by human imperfection. Put differently, Shari'ah as
conceived by God is flawless, but as understood by human beings, Shari‘ah is
imperfect and contingent. Jurists ought to continue exploring the ideal of Shari'ah,
and ought to continue expounding their imperfect attempts at understanding
God's perfection. As long as the argument constructed is normative, it is an
unfulfilled potential for reaching the Divine Will. Significantly, any law applied is
necessarily a potential—unrealized. Shari'ah is not simply a collection of ahkam (a
set of positive rules) but also a set of principles, methodology, and a discoursive
process that searches for the Divine ideals. As such, Shari'ah is a work in progress
that is never complete. To put it more concretely, a juristic argument about what
God commands is only potentially God's law, either because in the Final Day we will
discover its correctness (the first school) or because its correctness is contingent on
the sincerity of belief of the person who decides to follow it (the second school). If
a legal opinion is adopted and enforced by the state, it cannot be said to be God's
law. By passing through the determinative and enforcement processes of the state,
the legal opinion is no longer simply a potential—it has become an actual law,
applied and enforced. But what has been applied and enforced is not God's law—it
is the state's law. Effectively, a religious state law is a contradiction in terms. Either
the law belongs to the state or it belongs to God, and as long as the law relies on
the subjective agency of the state for its articulation and enforcement, any law
enforced by the state is necessarily not God's law. Otherwise, we must be willing to
admit that the failure of the law of the state is, in fact, the failure of God's law and,
ultimately, God Himself. In Islamic theology, this possibility cannot be entertained.27

Of course, the most formidable challenge to this position is the argument that
God and His Prophet have set out clear legal injunctions that cannot be ignored.
Arguably, God provided unambiguous laws precisely because God wished to limit
the role of human agency and foreclose the possibility of innovations. However,
there is a two-part response to this argument. Regardless of how clear and precise
the statement of the Qur'an and Sunna, the meaning derived from these sources is
negotiated through human agency. For example, the Qur'an states: "As to the thief,
male or female, cut off (fagta'u) their hands as a recompense for that which they
committed, a punishment from God, and God is all-powerful and all-wise."28
Although the legal import of the verse seems to be clear, at a minimum, it requires
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that human agents struggle with meaning of "thief," "cut off," "hands," and
"recompense."29 Dealing with the fact of human agency, the question is: Whatever
the meaning generated from the text, can the human agent claim that with
absolute certainty that the determination reached is identical to God's? A further
point is that, even assuming that the issue of meaning is resolved, can the law be
enforced in such a fashion that one can claim that the result belongs to God? God's
knowledge and justice are perfect, but it is impossible for human beings to
determine or enforce the law in such a fashion that the possibility of a wrongful
result is entirely excluded. This does not mean that the exploration of God's law is
pointless; it only means that the interpretations of jurists are potential fulfillments
of the Divine Will, but the laws as codified and implemented by the state cannot be
considered as the actual fulfillment of these potentialities.

Institutionally, it is consistent with the Islamic experience that the ‘ulama can
and do play the role of the interpreters of the Divine Word, the custodians of the
moral conscience of the community, and the curators reminding and pointing the
nation towards the Ideal that is God.3° But the law of the state, regardless of its
origins or basis, belongs to the state. It bears emphasis that under this conception,
there are no religious laws that can or may be enforced by the state. The state may
enforce the prevailing subjective commitments of the community (the second
school), or it may enforce what the majority believes to be closer to the Divine Ideal
(the first school). But, it bears emphasis; in either case, what is being enforced is not
God's law. This means that all laws articulated and applied in a state are thoroughly
human, and should be treated as such. This means that any codification of Shari'ah
law produces a set of laws that are thoroughly human. These laws are a part of
Shari'ah law only to the extent that any set of human legal opinions can be said to
be a part of Shari'ah. A code, even if inspired by Shari‘ah, is not Shari'ah—a code is
simply a set of positive commandments that were informed by an ideal, but do not
represent the ideal. Put differently, creation, with all its textual and non-textual
richness can and should produce foundational rights, and organizational laws that
honor and promote the foundational rights, but the rights and laws do not mirror
the perfection of divine creation. According to this paradigm, democracy is an
appropriate system for Islam because it denies the state the pretense of divinity.
Moral educators have a serious role to play because they must be vigilant in urging
society to approximate God, but not even the will of the majority can come to
embody the full majesty of God. Under the worst circumstances, if the majority is
not persuaded and insists on turning away from God, as long as they respect the
fundamental rights of individuals, including the right to ponder creation and call to
the way of God, those individuals who constituted the majority will have to answer,
in the Hereafter, only to God.
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