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Foreword

This is the third book in the Palgrave Series on Islamic Law and Theology,
and it is a book that I take special pride in introducing. The source of my
pride is not only the friendship and intellectual bond that I share with its
author, but more significantly, it is an awe-inspiring volume from which I
learned a great deal about the challenge of constitutionalist governance
and the largely unknown efforts by prominent Muslim jurists to wrestle
with the role and function of Islamic law in the wake of modernity. In my
view, this book needs to be carefully studied, analyzed, and pondered by
every reader interested in the fields of political theology, constitutionalism,
and democracy. But especially for those interested in the dynamics and
possibilities of Islamic reform, this book is nothing short of indispensable
and compulsory reading,

Islam, secularism, and democracy are among the most widely debated
issues in the contemporary world. Nevertheless, despite the numerous
commentaries and studies dealing with Islam, democracy, and constitu-
tionalism, there has been surprisingly precious little scholarship on the
substantive arguments, or what I prefer to call the micro-discourses, made
by Muslim theologians and jurists wrestling with these issues. Effectively,
this has meant that there is a serious ongoing failure to understand, leave
alone to fairly and analytically engage, how Muslims have constructed and
reconstructed their tradition in an effort to negotiate the relationship
between the sacred and the profane as well as the nature of religious author-
ity within the contingencies of time and space in the postcolonial age.
Even more troubling is the fact that this failure to study or engage the
micro-discourses of Islamic theology and law on the challenges of democ-
racy and constitutionalism is a problem plaguing not just the academia of
the non-Muslim world, but also the Western-styled academia of the
Muslim world. This has led to an unmistakable and inescapable essential-
ism and reductionism in comprehending and analyzing the arguments of
the Islamist discourse. Most poignantly, whether at the level of public
discourses or public policy, writers with only cursory knowledge and per-
functory attitudes toward the micro-discourses and details of Islamic
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viii FOREWORD

theology and law have been responsible for the propagation of the most
detrimental generalizations about a claimed essential nature, or purported
fundamental characteristics of Islamic thought, law, or culture.

This is where Amir Boozari’s book fills a serious void. By virtue of its
very subject, Boozari’s book is timely and attractive, but it is the exactingly
meticulous and commanding breadth of the scholarship that makes this
volume a defining contribution in the field. Although treating a pressing
and often contentious subject, Boozari skillfully avoids resigning himself
to any essentialist paradigm or to a simplistic framework in unpacking and
analyzing the debates of Muslim jurists for and against a constitutionalist
system of government during a critically transformative period in the
history of Iran and also Iraq. Having analyzed an exhaustively prodigious
amount of primary and original sources, Amir Boozari presents a breath-
taking study of the theological and jurisprudential arguments of Shi’i
jurists who in the early twentieth century were on the brink of achieving a
revolutionary constitutional movement. Boozari gives his readers access to
a transformative doctrinal reformation within Shi’i Islam that to date has
been insufficiently studied and poorly understood. As importantly, Boozari
also explains why this revolutionary theological and jurisprudential move-
ment ultimately failed.

By deliberately probing the theological and legal arguments made by
pro-constitutionalist Shi’i jurists and their opponents, the author makes
his book very relevant to the ongoing intellectual struggles not just in Iran
or Iraq but (as those who read the book will discover) in the whole Muslim
world. The reason is simple: the theological and legal arguments made by
the Shi’i jurists in favor of constitutionalism are equally applicable to
Sunni Islam. In my view, this is one of the most remarkable and attractive
aspects of this study. Whether the readers are academics, scholars, policy-
makers, teachers, students, or part of the interested public, be they Muslim
or non-Muslim, I dare say that they will not only be edified but surprised
at the flexibility and creativity of Shi’i jurists who fervently believed in a
system of governance where the state is limited by the rule of law and indi-
vidual rights are guaranteed. Readers will be able to assess first hand how
Shi’i jurists conceived of and negotiated critical issues such as the nature of
sacred and temporal authority, the divine will and its relationship to the
popular or majoritarian will, the relationship between religious conviction
and social and political identity and commitment, and the normative rela-
tionship between moral and ethical principles and Islamic law. Many of
the debates and disagreements centered around foundational philosophical
questions such as the nature and normative roles of reason and revelation.
Readers will be able to reflect upon the extent to which these arguments as
well as the rebuttals offered by jurists opposed to the constitutionalist
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FOREWORD ix

movement are rooted in the Islamic tradition or are artificially grafted
upon this tradition—whether the doctrines are natural outgrowths and
authentic extensions from the evolving dynamics of the Islamic legacy as
opposed to being apologetic constructs adopted in response to external
political and cultural pressures or forced artificial transplants from the
West. Readers will be able to evaluate the extent to which the constitution-
alists failed because of internal and domestic pressures or external political
pressures artificially imposed upon Muslim cultures. By exploring the
trajectories of Muslim thought, and the contextual realities and limitations
within which these trajectories unfold, Boozari empowers his readers to
evaluate possible directions and potentials for the development of ideas,
values, culture, and institutions in countries with a concentration of Shi’i
Muslims such as Iran, Iraq, and Lebanon. But any reform-minded
Sunni Muslim jurist will find that many of the arguments of the pro-
constitutionalism Shi’i jurists are easily adaptable to the Sunni context,
and that many of the challenges and hardships confronted by the Shi’i
reformers are nearly identical to those confronted by their Sunni
counterparts.

This book should become the standard reference source for researchers
working on Iran, Shi’i theology and law, and Islam and democracy, among
other topics. But beyond being an authoritative reference source, it helps us
to make sense of the present and analyze the possibilities of the future. It is
a book that clearly raises the bar and the scholastic and intellectual stan-
dards that must be met by any person who seeks to make a contribution to
the discourses on Islamic law and theology, Islamic reform, and Islamic
politics, leave alone Iran and its rich intellectual and political history.

KuarLep Asou EL FabL

Los Angeles, California
October 2010
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Introduction

Although “constitutionalism” is an essentially contestable concept,
scholars agree that it has three major requirements: limitation of politi-
cal power, rule of law, and protection of individual rights.! Substantial
elements of constitutionalism, such as garantisme® and supremacy of con-
stitution, establish yet another set of characteristics that do not necessar-
ily oppose its relational requirements—such as separation of powers and
checks and balances.? Furthermore, a “generally observed disposition to
exercise of public power pursuant to publicly known rules, adherence to
which actually provides a substantial motivation for acting or refraining
from acting;...and a reasonably independent judiciary; and reasonably
free and open elections with a reasonably widespread franchise™ provide
both political and judicial processes in which constitutionalism can be
achieved.

The political process belongs to the realm of political culture, which
can tentatively be defined as “some kind of commonly shared political
norms and values” reflected in a “consensual theory of justice and reliance
on procedural solutions for the settlement of disputes in a constitutional
state” colored with “tolerance and trust.”® Consensus on these norms, when
conceived as higher elements at the constitutional level, establish a “consti-
tutional culture [that] is a web of interpretive norms, canons, and practices
which most members of a particular community accept and employ (at
least implicitly) to identify and maintain a two-level [i.e., constitutional
and ordinary] system of the appropriate sort.”®

As is well known, Thomas Paine has said: “A constitution is not the
act of a government, but of people...antecedent to a government.”” A seri-
ous engagement with the key term “antecedent” requires a novel—or
probably a renewed—treatment of concepts like precommitment, meta-
constitutional, or preconstitutional norms that precede the adoption of a
constitution.” From a legal perspective, in the event of inevitable, difficult,
and divisive interpretive questions, a normal society invokes, returns to,
and preserves these norms—embedded in the legal theory and precedent.'
Historical examples suggest that conflicts between constitutional culture’s
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2 SHI'I JURISPRUDENCE AND CONSTITUTION

norms and constitutional forms amount to a perplexing paradox between
the constituent power of the people and the constituted power of the ruler,
and thus to an unsuccessful experience of constitutionalism.!! More com-
plex problems arise from the practice of constitutional borrowing.'?

The idea of constitutionalism entails those underpinning concepts, the-
ories, and elements upon which the constitutional culture is structured.?
The dialectical relations between the rule of law and supremacy of con-
stitution, on the one hand, and between maintenance of social order and
protection of individual rights, on the other, are delineated in yet broader
contexts of common interests of society and legitimacy of the restricted
government.'¥ This is where concepts of liberty, equality, prohibition of
arbitrary rule, condemnation of oppression, sanctity of individual rights,
and public duties of government in each legal tradition step in.”” The
extent to which one can detach all these concepts from religious teachings
is a moral, philosophical, historical, and legal question.16

A theoretical analysis of the idea of constitutionalism in Islamic legal
tradition requires intertradition, analytical jurisprudence, and a legal
approach to constitutionalism.!” It is equally necessary to specify and trace
juristic foundations of the ideas—be it in the form of fatwas or treatises
or constitutional texts—that have supported Muslim societies’ pursuit of
constitutionalism in the past one hundred years. Any other approach will
easily lead to a faulty depiction of the achievements and discontents of
those experiences, and instead of a multilayered engagement with philo-
sophical, historical, and juridical elements,'® weakly performed and poorly
developed analyses will emerge.

Modern historical facts and experiences provide fertile grounds upon
which one can develop the aforementioned theoretical analysis. Because
of their prescriptive nature, constitutionalist attempts can also be used
as the building blocks of a model of constitutionalism that fits the need
among Muslim societies for indigenous forms of constitutional govern-
ment. The 1905-1911 Constitutional Revolution in Iran, undoubtedly,
provided a Shi‘i version of popular sovereignty in the service of reconciling
constitutionalism with the requirement of compliance to Shari’ah. “The
Constantinople Majlis-e Mab‘athan (Parliament of the emissaries) fea-
tured between 1908 and the First World War the first elected proto-federal
Parliament in the Middle East, which included Ottoman subjects from
present-day Turkey, Syria, Iraq, Israel-Palestine, and Saudi Arabia.”*? Before
it was practically thwarted by the executive power, Egypt’s Constitutional
Court issued important verdicts in support of individual rights and pro-
vided a manifestation of Islamic human rights in a Muslim nation’s con-
stitution where Shari’ah was inscribed in full force as the source of law.?°
Ayatullah Khomeini’s juristic arguments in favor of the idea of wiliyar
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INTRODUCTION 3

al-faqih was originally intended to reinstate the constitutional role of the
learned jurists in legislation, which was incorporated in the constitution of
the 1905 Revolution. The 1997-2005 Reform Movement in Iran reflected
the tensions between pseudo-constitutional politics of an absolutist “con-
stitutional” theory and democratic politics of Iranian constitutionalism,
which revolved around protection of constitutional rights of the individu-
als, namely, their right to political participation.

This book is an attempt to engage in analytical jurisprudence of the
Islamic idea of constitutionalism, as was played out in the 1905-1911
Revolution. In order to contextualize Islamic constitutionalism, one
should read into the thematic arguments on components of constitution-
alism that derive from mutually supporting and congenial realms devel-
oped by rationalist jurists, famously known as Usilis. For the most part,
chapter 1 of this book deals with these issues and introduces the Usili
doctrine of reason, the importance of rational arguments, and the place of
rational proofs and indicators in the grand concept of ijzihad: the juristic
effort of discovering the rule of Shari’ah. This effort is a de novo review
of the previous rulings by considering the new facts, which usually ema-
nate from the impacts of time and space on the legal reasoning. Far from
its simplistic definition as independent opinion, #tihid in Usili theory
provides a dialectical analysis of the relation between man-made law and
Divine Law.

In a Muslim society, religion is the most important component of
constitutional culture, and Islamic legal tradition is the major source and
fountainhead of searching for constitutional norms. Perhaps more than
in any other society, law plays a central role in a Muslim one. If one is
to single out the most important aspect of the Islamic civilization, one
is left with law. For centuries, Muslim intellectuals have strived to artic-
ulate the presuppositions of law—as a system of norms that govern the
relationship among individuals—and present them to a faith-based com-
munity of believers who had not only found a parallel between religion
and law, but had also developed a deep perception of obligation, in the
form of zaklif (legal-moral duty), before their God in every aspect of life.
This two-sided perception, emanating from “presuppositions of law” and
“taklif]’ was by itself an expression of Muslims’ will, which included both
secular and sacred expectations: an expression that prior to the introduc-
tion of Islamic faith to the community had found manifestations in social
customs, but after the introduction of faith was combined with religion.
Therefore, taklif became—and still is—the most focal concept and orbit
of legal arguments in the Islamic legal tradition. Dynamisms between
popular expressions—social customs—and the process of encircling the
concept of taklif amounted to a dialectical and mutual postulation of law
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4 SHI'I JURISPRUDENCE AND CONSTITUTION

through which jurists and judges introduced faith-based rules and laws and
Muslims adopted them in order to form and repeatedly practice as new or
revised social customs. In return, jurists and judges took thusly established
customs as refined components of their fatwas and legal opinions. This
process has provided the ground for accumulation of legal expectations
and presuppositions. Many of the legal maxims in Islamic law reflect these
dynamisms, especially in its larger part of nondevotional acts and rules.
This process was in motion until the first decades of the twentieth cen-
tury. One such maxim that exemplifies the endogenesis of law, introduced
in chapter 3, was then a newly coined one that prohibited an individual’s
guardianship over another, except for the ones who were legally in need to
be guarded. Usili jurists had created and then utilized it to make rebuttal
arguments against the guardianship of jurists in social matters. In addition
to this is the prevailing Usili doctrine of determination of compatibility
with Shari’ah, introduced in chapter 4, where Usi/z jurists concluded that
any contractual obligation that was not in apparent conflict with textually
prohibited acts was in compliance with Shari’ah. This doctrine established
the legitimacy of parliament’s enactments in a legal tradition whose tradi-
tionist defenders had long held legislation as heresy. Dynamisms do not
merely add to the number of maxims and rules. It is in such indefinite,
all-ever-moving sets of actions that an Usi/i jurist emerges, moves further,
and becomes a constitutionalist.

The 1905 Constitutional Revolution was, in part, the natural outcome
of the long-standing legal crisis of legitimacy in the premodern Shi‘i
political theory of just sultanate. This theory itself was the by-product
of a two-sided prerequisite of legitimacy. On the one hand, based on the
Shi‘T doctrine of Imamah, legitimate leadership solely belonged to the
person of the last Infallible Imam, known as the Hidden Imam. Any other
form of domination over the temporal and spiritual affairs of the Shiite
community that did not derive from this Occulted Infallible Imam was
considered illegitimate. In the absence of the Imam, on the other hand,
suspending the administration of those affairs until the unknown time of
the advent of the Imam to power, especially in a long-awaited but then
newly established Shi'i state, was, to say the least, imprudent. In other
words, it was impossible to abandon all the mundane and otherworldly
affairs of the Shiite community and refrain from solving their day-to-
day legal issues. Insofar as those issues emerged from the private laws of
Shiite individuals, it was possible to employ the theory of jurist’s agency of
Imam. Brilliant jurists such as al-Karaki and Shahid Awwal who argued
for such deputyship were aware that it would not only facilitate the flow
and establishment of the legal system, but also help the individual per-
form his moral-legal obligations—to his coreligionist, neighbor, business
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INTRODUCTION 5

partner, family, and compatriot—and live an enriched faithful life, as was
the order of his religion.

Put another way, these jurists were cognizant of those social necessi-
ties that are part and parcel of a larger necessity, which in every society is
called “legal order.” For Usili jurists, however, the concept of legal order
had yet another trajectory. They were fully cognizant of the fact that in
the Shi‘a law and faith, a full-fledged legal order of society will material-
ize only when the Hidden Imam holds the power and leads. According to
many Shi‘l jurists, in the absence of its Imam, the Shiite community is
on the verge of dissention and partisan contentions. The delicate balance
between the implications of the absence of Imam and the necessity of an
orderly society will be struck only when the legal agent takes full responsi-
bility in meticulous reduction of such implications. Wisdom of the process
prescribes edification, erudition, and affinity with the arguments. It also
does proscribe inertia, inadvertence, fancifulness, and ludicrous vignettes.
Al-Karaki, as the reader will see in chapter 2, fully takes this responsibility
and with prudence and deep adherence to the law strikes the balance in his
juristic treatment of the Friday Prayer.

The theory of Just Sultanate was successful in providing the Shiite
king with a well-designed system of rule of law. If in premodern England
the law was what the king found just to his people—doing justice to
his people was the king’s royal duty to which he had been sworn by his
coronation oath, and finding and implementing justice was part of his
discretion?—in Safavid kingship, the Shiite sultan was entrusted with
the task of executing the juristic findings of Shari’ah, which at the time
functioned as the statutory laws of the realm. It was the leading jurist
who was charged with finding the legal solutions for justice and defy-
ing injustice. Such jurist’s discretion was also restricted to adherence to a
law that other jurists prior to him had worked out, in detail, its vectors,
rendered opinions, and even established consensus on numerous issues.
In holding the religious authority, the leading jurist was to pledge his loy-
alty to the law and observe his status as one among many of the Imam’s
agents, and not as the principal person. The Shiite king, as the holder of
political authority, was also missioned to uphold the rulings of such loyal
and observant agent. His oath to establish and enforce justice and use his
power as a just sultan was to be signed off by the leading jurist. Though
ideal and seemingly practical at the same time, to keep the process’s bal-
ance was as difficult as walking on a loose rope. World history is a good
witness: the holder of religious authority did not maintain loyalty and
observance, nor did the sultan stop at the border of pious execution, but
easily and extensively overstepped the duties and abused the process. The
relation between law and power was blurred.
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6 SHI'I JURISPRUDENCE AND CONSTITUTION

Such a blurred relation was dominant at the dawn of the 1905
Revolution. It was not clear where the lines were in the relations between
the monarch and the people, between religion and politics, between the
monarch and the chancellor, and between the state and foreign diplomats.
The fatwa issued by a religious leader in condemnation of a devastating
royalty bargained the tobacco trade to a British businessman, and the
large-scale following of people that culminated in its humiliating revoca-
tion by the king draws probably the only clear line in the then Iranian
society. The just sultanate theory was breathing its last. What trans-
formed, borrowing from NZ’ini, an abject slavery to revived humanity
was the people’s revolt against the arbitrary rule of an unbridled kingship.
Usili jurists led the crusade in two directions: against the despot king and
against the anti-constitutionalist jurists. Two big names, among others,
light up the path: Akhiind Khurisini and N#'ini. This book is about their
jurisprudence of a constitution that was the most important achievement
of the people’s social movement. There are two other results. First, Usili
jurists’ detailed juridical theorization of legitimacy of a constitutionalist
state in the absence of the Imam, which revolved around a key factor—
popular sovereignty. Second, despite their historical rivalry and conflict
of interests, Great Britain and Russia allied to abort the Constitutional
Revolution’s accomplishments.

This second result, however, needs more explanation. Alan Cromartie
argues that the English Reformation was not based on the vestiges of
Catholic modes of worship as the survival of a medieval institutional struc-
ture. He writes:

Richard Hooker (1554-1600), succeeded in fusing defense of the church
with regard for legal values, but later high churchmen adopted a more risky
strategy. As their claims for the church became bolder, their politics became
more absolutist. They regarded themselves and the crown as equally men-
aced by the aggression of the common lawyers, and looked to a power-
ful monarch to defend them. Though James was sympathetic, he rejected
their political assistance; Charles by contrast went into alliance with an
anti-erastian church, and in so doing, helped to doom both church and
monarchy.??

In the 1905-1911 Revolution, the alliance between the king and the clergy
was on the side of a non-Usi/i and semi-Akhbari orientation of legal theory
of Imamah and just rulership. Both found themselves subject to strong
attacks by Usilis who would not compromise the law and the Iranian
constitutional culture with royal policies and prerogatives. Muzaffar
al-Din, the first monarch in the period, dodged the fight and died at
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INTRODUCTION 7

the early stages of the movement. The second monarch, Muhammad
Ali, allied with anti-constitutionalist jurists, however, and was about to
“doom” both monarchy and anti-constitutionalist clergies. The only rea-
son that prevented such “doom” was the external factor, the military and
political intervention of the British empire and the aggressive expansion-
ism of the Russian empire: an evil alliance of two major powers who had
planned to divide Iran through an illegal treaty, in the midst of the floor
discussions of First Majlis on transforming a legal instrument that wished
for a kingly parliament to a constitution that was set to establish a parlia-
mentary king.
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Chapter 1

Usialt Jurisprudence and Reason

Dynamisms of the Text

In Islamic jurisprudence, what God has addressed to human being is
technically called kbitabat (plural form of khitib) or Divine Pronounce-
ments. Some of these pronouncements ordain a pukm (a specific ruling) to
which a raklif (legal obligation) is incumbent upon the individual. These
pronouncements have been made in the Qurian and the Sunnah, and are
called Nass (Text), as the embodiment of binding guidelines found in
the divine addresses. Dynamisms between the Text and its content are
prevalent in Islamic legal tradition. For the most part, they operate in the
processes in which the human agent has a role in the apprehension, articu-
lation, and reformation of the legal rulings derived from the Text: not a
dichotomy, but a dual dialectical interrelation that exists between law as
an ideal and law as a process, on the one hand, and between method and
substance, on the other. In order to contextualize these dynamisms, one
should delve into the thematic arguments that emerge from mutually sup-
portive and congenial realms developed in the rationalist school of Islamic
legal tradition. Famously known as Ugsiz/is—as opposed to traditionists,
that is, ahl al-hadith and Akhbaris—rationalist jurists start with the juris-
tic tradition of engaging those endemic, trenchant, and didactic questions,
raised in the Islamic Philosophy and Ka/im (theology), that revolve around
the Law of the divine and the human potential for acquiring knowledge
about it. To treat it properly, a jurist ought to think about the essence of
Divine Law; the ideal methods and means of acquiring knowledge; the
nature and probative value of the available evidence; man’s potentialities of
and categorical limits in acquiring the knowledge, that is, the possibility
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10 SHI'I JURISPRUDENCE AND CONSTITUTION

of kashfwiqi* (matching the reality of the subject matter of such acquired
knowledge with the axiomatic truth about the subject inherent in the Law
of divine); and comparing and contrasting such ideal truth of the Law with
the real—moral and legal—value of the practically acquired knowledge.
Imbued with the panoply of rational reasoning, Usili jurists have estab-
lished a rich legal doctrine on these dynamisms, where a significant role
for human intellect has been assigned in discovering the Text’s legal rules';
a logic of legislation has been offered that provides substantial authority
for the nontextual findings of ‘aq/ mustaqil (the independent reason); and
‘ugald’ (rational people) have been found capable of, and designated for,
discovering the inherent necessity of mandatory acts or dispositive deficit
of prohibited ones. For the most part, this chapter will introduce some
aspects of the Usili doctrine of reason, the importance of rational argu-
ments, and the place of rational proofs and indicators in the grand concept
of ijtihad: the juristic effort of discovering the rules of Shari’ah. Such effort
is a de novo review of the previous opinions with, inter alia, consideration
of new facts and the impacts of time and space on legal reasoning.

The first of such dynamisms in the relation between the Text and pre-
suppositions of Law is in the conception of Shari’ah, the threshold con-
cept deep-seated in any legal argument. Muslim jurists view Shari’ah as
omnicompetent. When defined as God’s Law, the self-fulfilling poten-
tial of Shari’ah becomes an attribute of nothing less than that of the All
Knowing whose pronouncements were mediated through revelation to His
Messengers, and through them to human beings. For Usi/is, not only does
the omnicompetence of Shari’ah spring from the divine revelations, but it
is also intertwined with objectives embedded in them, which lay out the
Law’s philosophical and methodological components:? justice as the core
of Divine Commands,? and reason, which man is instructed to employ
in its establishment.* Thus, Shari’ah as an ideal embodies Laws that have
been derived from the most just and the highest reason,’ and sets the ratio-
nale for the concomitant derivative rules. This perception of ideal omni-
competence views Laws not only as general rules, maxims, eruditions, and
positive statements, but also as flexible with the capacity of addressing new
social problems.

The process of articulation of the law’s presuppositions and presenting
it to a faith-based community that has found a parallel between religion
and law is the direct outcome of the Text in Islamic legal tradition. From
early on Muslim jurists took it upon themselves to establish a method-
ology that would confirm and fully develop those rationales in human
mind. What emerged from this process was a conception of legal maxims
that was manifested in a relatively determinate body of procedures, domi-
nated by technicality and micro-level reasoning on detailed application of
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UsULI JURISPRUDENCE AND REASON 11

Law that would redefine the notion of exceptionless rules. It was true that
legal rules and maxims derived originally from the Text, but they were
not its unmediated or uncorroborated outcomes. If legal maxims were to
connote the grounds or principles of the axiomatic bases of law—and for
that matter, the legal reasoning—then, the possibility of change of the
fixed rules was a direct dependent of the same authority that would find
them immutable. In other words, while the authenticity of the Quran and
its verses remains indisputable, there was—and still defies ceasing—an
indefinite disagreement about a great number of the traditions attributed
to the Prophet.® Alternatively, if there was doubt as to authenticity of the
prophetic traditions, then the resulting rule/maxim could not be rigid and
eternally true for—and applicable—in all cases and issues.

Tkhtilaf (disagreement) among Muslim jurists was manifested in two
different categories: First, ikhtilaf al-hadith, that is, disagreement on the
content, methods of authentication, and categorization of ahddith (plural
form of padith, Prophetic traditions), second, ikhrilaf al-fuqahd’, that is,
disagreement among the jurists on deducing the Law from sources and
its application to relevant legal issues.” Legal history of ikhtilif demon-
strates the fact that disagreement among the jurists, at least by the middle
of the second/eighth century, was not intended to devaluate the inher-
ent importance of the traditions but to critically analyze their content.®
In other words, when Muslim jurists encountered a conflict between two
different traditions, they chose one without denying the validity of the
other. In both of its manifestations, disagreement was perceived not as a
cause for sectarian prejudice, but as one for more freedom for a mukallaf
(from similar root of taklif, meaning duty-bound Muslim) in adopting
one over another opinion.” Hence, depending on the plurality of opinions,
there was more latitude in discharge or even absence of wkl/if (legal obliga-
tion). The importance of the field of ikhtilaf al-hadith in the establishment
of normative status of the text in the processes of juristic determination
is undeniable. There are reports about the Prophet’s dissatisfaction with
wrongful attributions of what had been quoted from him. Other proba-
tive evidence shows that the Prophet himself was weary of the negative
effects of such faulty transmissions on the Muslim community at large.'?
By recognizing the conclusive authority of the Prophet’s sayings and deeds
in resolving the legal and political conflicts in Muslims’ minds, there was
a tendency among some of the jurists to refer more to the traditions in
lieu of the Qur'an itself.! In many cases, therefore, confusing Shari’ah
as “the right way to follow” with what Mubadiththin (compilers of the
traditions)—who were essentially ineligible to render juristic opinions—
had compiled in their books of hadith was the unintended but practical
outcome of the processes of compilation. There are also historical reports
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12 SHI'T JURISPRUDENCE AND CONSTITUTION

that, at least during the Rightly Guided Caliphate, the idea of over-reliance
on traditions was not supported.'?

From a purely technical perspective, however, reliance on books of com-
piled traditions was originally based on the belief in comprehensiveness of
Shari’ah in the sense of providing answers to all questions.”> An internal
dynamism between belief and reliance was at place. The issue was not
whether the Text was capable of providing authoritative bases from which
jurists could deduce legal solutions. Voluminous compendia of Muslim
jurists” books on jurisprudence are replete with such belief and defy any
doubts. This belief, however, was not antithetical to similarly valid fact
that the Text did not always furnish a positive rule for every detail of the
legal issue.!* The issue was whether the compiled books of the traditions
presented a true narrative of the Prophet’s Sunnah in a way that jurists
could rely on.

Based on the technical arguments of hujjiyar al-dalil (the probative value
of the evidence), the Usilis’ reaction to the problem was formal and substan-
tial examination of the traditions in the form of a mutually supportive pro-
cess of authentication and approbation. In general, an ideal proof is the one
that is attested by the Text, and it is always preferable to furnish a sufficient
number of dalil naqli (Text-based indicator/proof/evidence) for the validity
of a juristic opinion. However, because of faulty transmissions or wrong
attributions of the Prophetic remarks, the number of traditions that meet
the conclusive presumption of reliability is very limited. In order to preserve
the sacred truth transferred through revelation and to purge the Text from
wrong attributions, it was of utmost importance to verify the authenticity of
the traditions. It was after the second/eighth century that the relevant stan-
dards of such inquiries emerged. These new branches of knowledge were
‘Ilm al-Rijal (the knowledge of requirements for evaluating the credibility of
badith transmitters),” and concomitant to it, ‘Im al-Jarh wa al-Ta'dil (the
knowledge of balancing and preferring the content of padith).!° In general,
the traditions are divided into two main categories: (1) akhbar mutawitir,
that is, reports that are transmitted by a reliable chain of transmitters whose
veracity and trustworthiness are admitted and approved by the jurists, and
the unbroken chain is verifiably traceable to its origin of utterance. The
source of utterance is the Prophet, with the addition of the infallible Imams
in Shi‘T Law. According to the majority of Usili jurists, only mutawaitir
traditions provide incontrovertible and conclusive knowledge of the Law.
(2) Akbbair dhad, that is, reports that lack one of the following require-
ments: (a) verifiable order in chain of transmission, (b) sufficient number
of transmitters that is required for reliability of the traditions/reports, and
(o) trustworthiness and veracity of their transmitters."”
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UsULI JURISPRUDENCE AND REASON 13

Due to lack of sufficient valid traditions, the process of derivation of the
rules in part revolves around such less-than-reliable reports or akhbir dhad.
It is this category of reports, however, that a traditionist jurist invokes to
establish the validity of his opinion, whereas a great majority of the Usil/i
jurists finds it merely ancillary for that matter.!® This is also where the
notion of sufficient knowledge, capable of proving a valid opinion, steps
in. In other words, there is a conflict between traditionist and rationalist
jurists on the concept of validity. Shi‘i Akhbaris (traditionists) believed in
the sufficiency of knowledge that emerged from reliance on akhbair ahad.
The main premises of this discourse are:

1. There is a Divine Pronouncement, mostly in the form of a tradition
attributed to the Prophet (or the Imam)."

2. Subcategorization of the traditions to merely valid or invalid is
wrong.*’

3. All the traditions compiled in the canonical books are valid.?!

4. The required knowledge to access the truth is far beyond man’s
capacity to acquire.?

5. Man’s acquired knowledge is insufficient to establish a valid coun-
terargument against a dalil naqli (Text-based evidence).”

In contrast, a rationalist jurist would seek other legitimate sources of
knowledge that would establish validity. One of those legitimate sources
is dalil ‘aqli (rational proof). The characteristics of the rationalist Shi‘i
School of legal thought are:

1. General rejection of akhbar ihid (traditions reported by less-than-
reliable number of transmitters).?*

2. Invoking such traditions, only if their content could be verified by
external indicators.?’

3. Acceptance of akhbir mujma‘un ‘alayh (those traditions that the
Shiite community had consented on their applicability).?®

4. Acceptance of the Shiite community as an independent source of
jurisprudence,? to the extent that al-Murtada believed most of the
Shari’ah rules are deducible from the established consensus in the
Shiite community.

What follow are some Ugsi/i Shi'i jurists’ arguments on these sources that
continued to dominate the Shi'i jurisprudence and the Usili doctrine of
‘agl (reason).
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14 SHI'T JURISPRUDENCE AND CONSTITUTION
Legitimacy of ‘Agl as a Source

There are authenticated reports attributed to the Prophet and Imams in
which reason has been described as the basis of the religion,? the messen-
ger of the truth,*® and God’s internal proof along with His external proof,
that is, the Prophet and Imams.?! One of the earliest references to applica-
tion of reason, as a method of discovering the Law, was made by Mufid:

Main origins of the Shari’ah rules are: God’s Book, Tradition of the
Prophet, and what has been stated by the Imams. Paths to recognition of
a legitimate pukm (legal rule) from these sources are reason, language, and
reports...An dpdd report that can assure the jurist of the absence of excuse
[in his endeavor for finding the pukm] is the one that is supported by con-
textual proofs that establish knowledge to its authenticity. Such contextual
evidence can be an argument developed by reason.?

Furthermore, Mufid divided the akhbir dhid into two major categories:
(1) a tradition that is corroborated by dala’il mujib al-ilm (external indica-
tors that establish knowledge), that is, reason, consensus, or custom; and
(2) a tradition that is incapable of securing any of them. Mufid believed
that the second category traditions would not furnish a probative ground,
and the jurist can utilize traditions of the first to take remedial measures
for the Text’s lack of incontrovertible evidence (khabarun qiti‘i “udpr) and
render a valid opinion.”® In addition to treatment of reason as a path to
discovering the Law, Mufid criticized his mentor Shaykh al-Sadiig,** one
of the three main Mubpadiththin (compilers) of traditions in Shi'i history.
Mufid was especially concerned about al-Saduq’s mere adherence to the
prima facie appearance of the traditions and applying them in legal issues,
without critically distinguishing the right and wrong ones, and thus, fol-
lowing the transmitters and failing to render an opinion based on the pro-
bative value of the transmitted traditions.*> Mufid, therefore, designated
‘aql as a measure for evaluation of the content of padith and wrote: “When
a tradition conflicts with the rules of reason, its fasad (incorrectness) should
be rationally disproved. Such tradition cannot be the basis upon which a
hukm (rule) would be discovered or gain validity.”?®

The nature of rejecting admissibility of dhdd traditions was mainly
founded on methodological concerns. Asa matter of principle, it was against
the then standards of evaluation of traditions to render a less-than-reliable
tradition admissible. According to al-Murtada, those traditions did not
meet the required qualifications for “lifting the falsechood from the con-
tent of a tradition.”” On the invalidity of the 4p4d traditions, al-Murtada
claimed that all the Shii jurists have by ijma" (consensus) rejected the idea

10.1057/9780230118461 - Shi'i Jurisprudence and Constitution, Amirhassan Boozari

- licensed to Boston College - PalgraveConnect - 2014-08-14

Copyright material from www.palgraveconnect.com



UsULI JURISPRUDENCE AND REASON 15

of validity of non-corroborated traditions.*® In his arguments on #jma" and
its rational basis of validity, al-Murtada made yet another argument in
favor of practical reason in Shi‘i law. By a rationalist account, support for
the idea of “external indicators,” which could remedy the lack of validity
of the dpdid traditions, would also be found in analyzing whether or not
it was possible to apply an invalid specific rule that the Shi‘T community
had perceived acceptable. Practical reason had its origins in the concept of
lutf* (inherent grace of the divine guidance). A common belief exists on
the importance and applicability of /uzfamong Shiites and Mu’tazilites for
the proof of rationality of Shari’ah. Summarily, this concept is employed
to prove that God will and does only that which is good, so it brings the
human beings close to His obedience and keeps them far from disobedi-
ence. In addition, Shiites employ this concept to prove the righteousness of
Imamah. In his discussion on the “beauty of the appointment of messen-
gers” by God, al-Murtada argued: “It would not be impossible [to assume]
that [the rationale of ] appointing the messengers by God was to emphasize
the rules of reason, even if the appointed messenger brought no Law with
himself.°

According to al-Murtada, it is not impossible to assume that God
knows when mukallafin (duty-bound individuals) perform acts, they do
so because such performance accords to what they believe to be a ratio-
nal duty and in conflict with rational prohibitions. Obviously, there are
other acts that when carried out amount to performing prohibited acts
and violating a mandatory obligation (zmr wajib). If it is acceptable that
God is aware of all these varieties, then one should also accept the fact
that God would inform the duty-bound individuals and let them know
of His awareness, because informing people of this kind of matters is an
established characteristic of God’s inherent grace. Finally, in his argu-
ments about the relation between al-sam’ (revelation) and ‘ag/ (reason),
al-Murtada wrote:

When revelation is invoked for the claim of prohibition of a prohibited act,
our knowledge acquired by reason will [also] prohibit it. Similarly, when
revelation dismisses [the claim of] prohibition, our knowledge will find it
obligatory. Then, if something is disclosed by our reason, and not by the
revelation, it is what would be discovered from revelation, though explored
by our reason and what we know of revelation. Thus, there is not conflict
between rational finding and our acquired knowledge from the divine rev-
elation. There is no circumstance in which the proven [rational] principles
would establish opposition to or rejection of revelation. And the discovery
of (the rule revealed in) revelation on the details of the matters is not pos-
sible but by discovering the [social] customs and experiences and what has
been reported about them.*!
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16 SHI'I JURISPRUDENCE AND CONSTITUTION

These significant points of concurrence and convergence between rea-
son and revelation, as introduced by al-Murtada, were not limited to sole
function of establishing ijma" (consensus). In the process of evaluating
the traditions, compiled in the books by famous Shiite compilers such as
Kulayni,*? al-Murtada advocated a critical review of such traditions by
requiring “their submission to reason.” If after being examined by valid
indicators like the Qur'an and what is conceived therein, traditions were
found correct, then, he held, “it would be permissible to render them
‘right’ and approve their veracity.”*> However, he cautioned that if the tra-
ditions narrated by unreliable transmitters were so found to be “permis-
sible,” such permissibility would establish neither conclusive correctness,
nor veracity of their transmitters.** This was equal to rendering these
traditions inconclusive. In this context, al-Murtada is famously known
to have established a long-standing rational principle that provided:
“Doubt as to possibility of furnishing proof is equal to assured absence of
probativity.”®

The tension between the text and its content amounted to the next
manifestation of disagreement among jurists. While the Quran and
Sunnah were imperatively considered as primary authority sources of
Law, in the factual instances of absence or silence of the Text, or at least
where the jurists thought so, the necessity of resolving the legal issues
required them to search for an ascertainable indicator of Law. In other
words, when in doubt about existence, clarity, applicability, or silence
of the Text as to a specific issue, the jurists still had to determine the
status of raklif (legal obligation). Far beyond a legal solution, this was a
philosophical question. If legal obligation was the direct outcome of an
existing, applicable, and ascertainable indicator of Law in the Text, then
in the case of a legitimate doubt, absence of obligation or non-liability
could or should be presumed. Heavily relying on the Quranic prohibi-
tions against undeclared individual liability for duties and punishments,*
this was the fundamental rationale for one of the four main procedural
rules in the Islamic legal tradition that has been extensively discussed by
Usali jurists under the general topic of asdlat al-bariah (presumption of
absence of obligation) and specific arguments on a famous legal maxim:
qd'idat qubh al-iqib bi li bayin wasil min al-Shairi "4 Literally meaning
“the inherent ugliness of any punishment for which a statement from The
Legislator has not reached us,” this jurisprudential principle, to a large
extent, corresponds to universal prohibition of ex post facto punishments.
According to a great majority of Usi/i jurists, these arguments are among
mustaqillat al-‘aqliyya (rules of the independent reason), which enjoy the
status of independent legal validity, even though Divine Pronouncements
testify to their truth.
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UsULI JURISPRUDENCE AND REASON 17

jtihad: Juristic De Novo Effort

In addition to classic sources of law, that is, Quran, Sunnah, and
consensus, al-Muhaqgiq expanded them by including dalil al-‘aql (ratio-
nal proof) and istishdb (presumption of continuity of previously discovered
rule). He divided the rational proofs into two subgroups: (1) lahn al-khitib
(the literal construction of the Divine pronouncement),*® fzpwa al-khitab
(the substance of Divine pronouncement),” and dalil al-khitab (the reason
for the Divine pronouncement)’’; and (2) mustagillit al-'aqliyya (indepen-
dent rational findings).”! Putting the issue in a new perspective, Shahid
al-Awwal made yet another categorization of rational proofs by dividing
them into those that are based on Divine Pronouncements and those that
are independent of such articulations.”? Furthermore, ‘Allima built the
juristic structure of unavoidable reliance on zann (supposition/probability)
and its application in ijtihdd as the main path toward discovering the rules,
and wrote:

Since the Quran has unmistakably prohibited whimsical utterances,’
ljtihdd means the utmost effort that a jurist can apply to reflect on the
uncertain [jurisprudential] matters, to the extent that no further effort
could possibly be made...Such effort will amount to zann (supposition).
Only the Prophet and the Imams are able to acquire conclusive knowledge:
the Prophet with the means of revelation, and the Imams by [complete]
reception of the Prophet’s teachings or by inspiration from God. There are
many instances in which the jurist’s effort comes to a halt, even where a
direct revelation has been introduced.’® Although permissible to review
them by ijtihid, for most of which [the effort] a reward is awaited, the door
of al-jazm (assertion of finality) to the Shari’ah—as was conveyed from
God The Exalted to the Prophet—is closed... The learned are allowed to
strive on deriving the rules from a/-‘umimait (the general sources), that is,
the Qur’an and Sunnah, and by weighing in the conflicting indicators, but
not by analogy or discretionary opinions.”

‘Allama’s delineation of the ways and methods by which a jurist is able to
discover the rule revolves around two major concepts of zann (probability
and supposition) and a/-jazm (authoritative assertion). For him, and a great
number of future jurists, the dialectical relationship between the two is
the foundational characteristic of the greater relation between hukm (rule)
and raklif (duty), where the notion of finality would only materialize if
conclusive proof—the Qur’an and or incontrovertible tradition—is in the
jurist’s reach. In other circumstances, the jurists” endeavor will only estab-
lish probability as to the derived rule of Shari’ah. Thus, the jurist should

not assert authoritative discovery of law: all he can do is to examine the
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18 SHI'I JURISPRUDENCE AND CONSTITUTION

general sources and resolve conflicts among the available evidence, which
is impossible without employment of reason and rational arguments.>®

Like many other jurists, ‘Allama provided that the act of #jzihid would
be unfounded unless specifically required knowledge is obtained or the
preconditions met. On the one hand, rational and jurisprudential argu-
ments on the rules of Shari’ah require lexical and linguistic mastery and
a high level of scholarship on letters and spirit of the Text, which are
found either in the prima facie appearance of terms and phrases or in their
metaphorical conjunctions. Therefore, a jurist should be well versed in
the technical mandates of al-takhsis wa al-naskh (specification and abro-
gation) and causes of preference (jibat al-tarjib) in the case of conflict.
He also required specialized knowledge of asbib al-nuzil (the occasions
of revelation), dyat al-apkim (Quranic verses of rules), the pertinent tra-
ditions about the rules, al-padd wa al-burhin,”” and ijma" (consensus).
Furthermore, a jurist is to have had developed extensive knowledge on
al-bard’a al-asliyya (presumption of non-liability). Only by meeting these
qualifications is a jurist allowed to perform gjtihid while knowing that
his efforts will not reach the status of discovery except with a dalil gat'i
(decisive evidence).’®

The jurists of Hilla, that is, al-Muhaqqiq, Shahid al-Awwal, and
‘Allama, bridged the gap between the theological origins of early ratio-
nalist jurists such as Mufid and al-Murtada, on the one hand, and the
legal orientations of Shaykh al-TZifa toward the presumptive validity of
juristic finding, on the other.” Therefore, they contributed to a significant
development of rationalism in Shi‘i law. Revival of the concept of jtihid,
which at the time was still burdened with early refutation,*® was combined
with de novo analysis of akhbir dhid on the basis of formal methods of
critical evaluation of transmitters,®" substantial treatment of wusii/ ‘agliyya
(rational principles), and their application in discovering the Law. Such
de novo approach was heavily founded on the philosophical and theologi-
cal conditions of acquiring knowledge and the role of human intellect, in
which ‘Allima was also deeply involved. In his many books in different
fields of Shi‘i law and theology,®* ‘Allima followed philosophical origins
of Shi‘i doctrine, which was developed at the time by Nasir al-Din Tst,%
on the vectors of validity of the human acquisition of knowledge.* He also
strongly rebutted the Ash‘ari discourse on predestination and rejection of
human will.® Having such background, ‘Allima established the validity
of al-tariq zanniyya (suppositional method) as congruent to the knowledge

about Shari’ah, and defined figh (jurisprudence) thus:

First: figh literally means comprehension, and technically means the
knowledge of detailed rules of Shari’ah. [Only] people of distinction argue
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UsULI JURISPRUDENCE AND REASON 19

about figh, because ordinary individuals are not charged to obtain such
knowledge as a necessity of their faith. Thus, figh derives from the [learned]
notables, rules of reason, following the precedent and the Divine and His
angels’ Knowledge, and the principles of Shari’ah. Someone who knows
some of this knowledge should not be considered fagih (jurist), and [such]
incomplete knowledge is not figh. Knowledge requires a comprehensive
ability, which is founded upon known principles. Suppositional method is
not in conflict with the knowledge of pukm (the rule of Shari’ah).

Second: wujib (mandate) of raklif (duty) is proven by theology. If suffi-
cient knowledge has not been furnished as to those Shari’ah rules that have
been discovered through figh, imtithil (compliance) would be incomplete.
Therefore, it is mandatory to acquire the knowledge. Considering the
Qur’anic verse,° fulfillment of such duty will be possible by the practice of
sufficient number of individuals.

Figh is in order after theology, classical Arabic and grammar, msrif
(morphology of words), and wusi/ (principles of logic and jurisprudence). It
benefits the laity in reaching happiness in the hereafter and educating them
on how to manage their life through temporal interests. Subject matter of
figh is the actions that the duty-bound individuals take out of necessity or
by their choice. Figh emanates from theology, usil, classical Arabic, nabw
(syntax), and the Quran and Sunnah.®

Reason and Presumption of Non-Liability

As discussed before, it is an established juristic principle that without a
previously stated rule, no punishment is permitted. The other aspect of
this principle is the inexistence of za4/if (duty of obedience) where the Text
is silent or there is doubt about the existing rule’s binding effect or appli-
cability. According to ‘Allama and many other Muslim jurists, the notion
of non-liability is founded upon theological arguments about imtini* taklif
ma layutaq (invalidity of unbearable duties), which finds it against sound
reason for God to exhaust the individual’s burden with a duty that he is
incapable of fulfilling. Among such unbearable duties are those that one is
unaware of, or, after sufficient investigation, is unable to find an ascertain-
able indicator for its mandatory charge. Theological origins of the argu-
ment revolve around the issue of the pristine nature of human acts prior
to the introduction of Divine Revelation.®® Primarily, the argument was
that, independent of the divine textual prescriptions, there is a maslapa
(benefit) or mafsada (detriment) in every human act the determination
of which is subject to either rational finding or divine textual prescrip-
tion.*” This proposition raised the question of the inherent characteris-
tic of the act: Is the act inherently permitted or prohibited? Rationalist
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20 SHI'I JURISPRUDENCE AND CONSTITUTION

jurist-theologians believed that the rule for acts (prior to revelation) is either
ibapa (permittedness)’*or tawaqquf (suspension) because we do not exactly
know what the rule is.”' However, they opined that when the revealed Text
was silent or devoid of explicit pazr (forbiddance), reason would rule for
permissibility of the act.”? The legal implication of this argument includes
the occasions of doubt as to forbiddance or obligatoriness of an act for
which no rule in the Text is available.”

The majority of rationalist jurists have adopted presumption of non-

liability, and divided it to two major categories:’4

First, al-bardat al-shar‘iyya (jurisprudential exemptions) according to
which in occasions of doubt as to existence of an applicable pukm shar'i
(Text-based rule), the individual is not liable for performance of the subject
matter taklif (the duty). This position is supported by the Qur'an,”and an
incontrovertible tradition from the Prophet attests to its correctness.”® The
thrust of the Text is directed at the absence of duty or potential punish-
ment because of absence of access to the rule of Shari’ah.””

Second, al-bara ar al-"aqliyya (non-liability derived from rational find-
ing) by which the jurist’s holding of non-liability is supported by the fact
that every nation or culture at all times and places has recognized the
capacity of reason to examine and exhaust all the arguments relevant
to the absence of punishment without previous constructive notice. In
Islamic methodology of law, an opening argument would be whether or
not the legal liability of a rule should be imposed equally on those who
know the rule and those who do not. This issue is usually discussed under
the topic of ishtirak al-abkim bayn al-'dlim wa al-jahil (common appli-
cability of rules to knowledgeable and ignorant individuals) in books of
usitl al-figh.”® Primarily, Usili jurists argue that God’s rule is self-proven
and our knowledge does not impact its proof and general applicability.
Our knowledge, however, does affect the rule’s zanajjuz (realization and
effectuation). If an individual is unaware of the rule, such unawareness
strips the rule’s effectiveness and bars the individual’s liability. Legality
of the rule is not necessitated by knowledge. The issue is the extent of
charge and conditions of punishment, not the extent of knowledge of the
rule. Thus, it does not matter if one has al-ilm ijmaili (general/specific
knowledge) or al-'ilm tafsili (extensive knowledge).”” On the one hand,
since it is unreasonable to punish without prior statement of the rule,
if one makes sufficient effort to investigate and is unable to establish a
knowledge that would satisfy his conscience as to existence of textual
indicators,%® then his opposition to incumbency of the act in question
will not result in liability. On the other hand, it is not reasonable to
conclude the rule’s general inclusion by the rule itself. More simply put,
the rule does not attest for itself. For proving such generality, we need
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another reason that can be furnished by the mutammim al-ja’l (comple-
mentary assignment) of a supplement capable of helping us conclude its
natijat al-itliq (unexceptional application). A supplement of this nature
would be our gasd al-imtithil bi amr al-wdjib al-'ibadi (intention to com-
ply with mandatory rules in devotional acts), ijma" (consensus), or the
rule of reason in nondevotional mandatory acts for which general inclu-
sion is not as commonly presumed as in devotional ones. We should
notice that “intention of compliance,” as a supplementary element, is not
one of the classical sources of law. Thus, a legitimate argument that is
approved by rational measures and collective reason can furnish proof for
general inclusion of the rule.

Probative Value of Zann (Probability, Supposition)

In contrast to the traditionists’ simplified and idealistic definition of ‘i/m
(knowledge),®! Usilis believe that reaching the status of certitude, with
all its desirability, is an inherently difficult task that cannot be achieved
by mere invocation of traditions except in rare occasions.®? Bihbahini
made a compelling argument on the multifaceted layers of incertitude
and barriers to conclusive knowledge in discovering the rules, and advo-
cated a “right to investigate”®? for the learned, reasonable individuals and
inevitable resort to probability.®* In this context, Bihbahini and other
Usalis argued for theoretical premises that later came to be known as
“muqaddimair dalil insidad bab al-"ilm” (prerequisites of the closure of the
gate to conclusive knowledge), which relate to derivative consequences of
the impossibility of certitude after the age of revelation.®> These prereq-
uisites are as follow:

1. We are certain, by ‘ilm ijmali (brief knowledge), of the existence of
duty in Shari’ah,® for exemption of which a certainty of inexistence
of such duty is necessary.®” The premise of this prerequisite is that
‘ilm qat'i (certain knowledge) derives only from revelation, but our
access to it has been foreclosed with the start of the last Imam’s
ghayba (occultation). Thus, we do not have certain knowledge as to
conclusive existence or inexistence of duty.

2. Except for the limited number of issues for which we have incontro-
vertible evidence, the gate to conclusive knowledge about the major-
ity of those duties is closed.?®

3. Impermissibility of negligence about al-takailif al-mushtababa (the
suspicious duties) and general prohibition of seeking incompliance
with them in one way or the other.® In other words, a cautionary
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22 SHI'T JURISPRUDENCE AND CONSTITUTION

approach to the issue of existence or inexistence of duty is required,
which is the outcome of having to rely on probability.

4. Inadmissibility of resolving the dilemma by referring them to #s:/
al-‘amaliyya (procedural principles).”® These principles are: asilat
al-bard’a (presumption of non-liability), asdlar al-istishab (presump-
tion of continuity),”! asdlat al-iptiyit (presumption of precaution) in
permissible acts, or asilat al-ishtighal (presumption of engagement),’?
and agsdlat al-takhyir (presumption of optional choice).” It is also
impermissible to resolve the issue of existence or inexistence of duty
by issuing fatwas.”

5. Impossibility of preferring the inferior (marjih) over the superior
(rajib). In other words, it is rationally impermissible to prefer some-
thing that is less probable or even invalid over what is more probable
or supported by evidence.””

Based on these prerequisites, the Usili jurists discuss whether or not a
suppositional method of discovering the rule is valid. There is argument
on whether it is possible to resort to a type of suppositional method whose
validity is approved by Shari’ah, since obtaining conclusive knowledge
about the existence or inexistence of a rule is impractical. When there
are certainly known duties, exemption of duty has to also be ruled by
certainty of knowledge, that is, by the means of ascertainable indicators of
Law. Thus, because of closure of the door to conclusive knowledge, we are
left with the rational presumption of sufficiency of probable knowledge,
and considering it as valid. Otherwise we have to believe in either abso-
lute inexistence of the duty—something that is gat'i al-fasid (certainly
detrimental)—or imposition of the unbearable duty of attainment of con-
clusive knowledge, and commit ourselves to perform the duty where it is
not possible to establish such commitment. While none of the options is
acceptable, we are also unable to resort to the precautionary rule of per-
forming anything that we think is our duty because it will amount to ‘usr
wa paraj (hardship and harm) or a defective system of rules for a distressed
community of individuals. Thus, if we do not approve the validity of sup-
positional knowledge, we have to employ alternative types of attaining
“knowledge” that we know are invalid and void.

Although the aforementioned prerequisites were sufficiently strong
to prove the validity of purely suppositional knowledge (zann mutlag),
Bihbahani and later Usali jurists were not willing to render all types of
thusly attained knowledge admissible.”® In doing so, they made a de novo
review of the previous rationalist jurists’ arguments about akhbdir ahid (the
less than reliable traditions)®’; they also revived the early rationalist jurists’
opinions on the validity of any type of reports that would comply with the
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Qur’an, valid Sunnah of the Prophet, and valid reports of the infallible
Imams that meet the criteria and findings of ‘ilm al-rijal wa al-dirdya’®
They, however, assigned inconclusive determinacy to the less-than-reliable
traditions’ role in discovery of the rules.” To this end, Bihbahani made the
following arguments.'”

1. When available and accessible, acquisition of a conclusive knowl-
edge, as the preferred goal of the jurist to any other method, is supe-
rior to the suppositional method.!?!

2. Qur'anic condemnation of shakk (illusion) is an original truth.!®
However, with the passage of time and our deprivation of access to
the Messenger of Revelation (Prophet Muhammad) and the infal-
lible Imams, the existing sources of law do not provide more than
suppositional knowledge. Therefore, the concept of illusion in its
Qur’anic setting is very different from the concept of supposition
that inevitably incurs in the jurists’ utmost effort for discovering the
rules at this time and age.'®

3. Suppositional knowledge is restricted to the established stan-
dards of validity, that is, compatibility with the Quran and valid
traditions.'*

4. Similar to their customary and literal definitions, concepts of zann
(supposition) and ‘Z/m (conclusive knowledge) are qualified by where
they are posited in the religious rules and by what is derivable from
such positioning.'®

5. The difference between zann (probability) and wahm (mere suspi-
cion or fantasy) to which the Akbhbairis accused the Usali jurists of
adhering.'%

6. Akbbaris held that their conception of conclusive knowledge was
based on ‘im al-'dddi (ordinary knowledge), acquired by simple
belief in the truth found in what is attributed to the infallible Imams,
and verified by the individual’s unrestrained faith in the Imams.!?”
This new notion—"'ilm al-"dddi—was antithetical to what they had
advocated as requirement of conclusiveness. For Usilis, however,
ordinary knowledge is rational knowledge accompanied by consci-
entious assurance as to the absence of contradictory elements. Such
knowledge complies with the facts and is free from doubts.'%®

7. Usalis argued that except in rare occasions it is impossible to prove

all the details and conditions of mandatory duties from within
the Text.'”

For Bihbahani and other Usilis only zann khdiss (a specified supposi-
tion), which can be substantiated by specific conclusive evidence, derived
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24 SHI'T JURISPRUDENCE AND CONSTITUTION

from rational or textual indicators, is a valid suppositional knowledge.'°

Thus, he concluded:

Except in rare occasions, the door to conclusive knowledge is closed and,
therefore, the exclusive path to knowledge, in the majority of occasions,
is through supposition. In order to facilitate the path, we need to presume
that the dispersed findings found in the suppositional outcomes of rules of
logic and jurisprudence, or what could be achieved from linguistic, philo-
logical and grammatical treatment of religious rules, are a unified structure
of knowledge, and assume its religious validity.'"!

Us#li Doctrine of Reason

Usali jurists perceived rational approach to the religious rules, method-
ologically and substantively, as a fundamentally valid path in the discov-
ery of the rule that was supported by the religion itself."’> In one of his
arguments on the power and capacity of rational arguments, Qummi, also
famous as Sahib al-Qawianin,''? has said:

Those who refuse to believe in the strength of rational findings must
know that reason can achieve much deeper than they imagine. It is inferred
from the reports of Imams on ‘zg/ that there is reward or punishment
awaited, in the hereafter, for rational findings. According to one of those
reports, “Reason is the closest companion to God, and can earn you the
heaven.” Getting to paradise by the means of reason is the prize for those
who carry out the [type of] deeds that are rationally praised.!*

The preliminary arguments on the definition and methodological
tenets of the role of reason revolve around the following premises:

1. Absolute independence: whether or not reason is an indepen-
dent source of law. In other words, does reason have the same
status, as the Qur’an or the Sunnah? And if one fails to act in
accordance with the rule of reason, has he refused to perform the
rule of Law?

2. Hierarchy of the sources: should reason come after the exhaustion of
the primary sources? Or can it be applied before them?

3. Scope of application: at issue is whether or not reason is only a path
toward recognizing the validity of the Text-based religious rule. In
other words, is it religion’s rule that reason should lead us to? It is so
held that the proper scope of application of reason is where there is
no valid rule in the Text.
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At the early stages of the formation of rationalist discourse in Shi‘i law,
as discussed by Mufid, reason was perceived as a method and path for
reaching the rule of religion, that is, rules known by the Text. Later, rea-
son could be viewed as one of the sources of law if other sources had not
introduced the rule. Al-Muhaqqiq divided the indicators of rule into two
major categories: the rules that are premised by a £bitib and the ones that
are independent and devoid of the need to the Divine pronouncements,
that is, mustagillat al-‘aqliyya. By the requirements of the presumption
of absence of obligation—as held by jurists such as ‘Allama—it became
apparent that in the absence of a Text-based rule, the issue of non-liability
or incumbency of the duty is left to determination of reason. Where the
rule has not reached the duty-bound individual, based on the prohibition
of punishment for unstated laws, reason should also release the individ-
ual’s burden of the charge of duty. To summarize, the rationalist jurists
believed in instances of the sole application of reason, as in the equity-
oriented issues and occasions of absence or silence or vagueness or inap-
plicability of the rule. In this case, the relevant rules found in the Text
were considered ancillary to reason, not constitutive. It was necessary
for the rationalist jurists to develop a substantive conceptual theory that
would build the foundations for congruency and compliance between the
Divine law and the law of reason. With this introduction, the following
three layers of the Usilis’ doctrine of %g/ can be analyzed: (1) maslaha and
mafsada, (2) busn and qubh, and (3) qa‘idar al-mulizama.

Dialectics of Rule, Maslapa (Benefit), and
Mafsada (Detriment)

Primarily, Shi‘i rationalist jurists believe in the absence of imprecise and
disproportionate elements in both the divine rules and consequent duties
emanating from them. In other words, the divine rules are devoid of juzif
(arbitrary manner of haphazard or random determinations).!’ These
jurists also believe in the existence of an imperative characteristic, as a
rationally independent requirement, which manifests the necessarily pre-
scriptive or dispositive-proscriptive nature of acts. A careful analysis of
these characteristics, the Usi/i jurists argue, sets the standards of the logic
of legislation of rules. Notwithstanding the divine rules, that analysis is
based on exertion of the rational benefit or detriment that derives from
the nature of mandated or prohibited act and the way that it affects man’s
well-being in this world or in the Hereafter. To rationalist jurists, this
approach amounts to subordination of any rule, either Divine or man-
made, to such inherent characteristic, that is, maslaha (benefit) or mafsada
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(detriment). Depending on the nature of the benefit or detriment in the
act, the relevant rule is reflected in one of the five forms, famously known

as al-abkam al-khamsa al-taklifiyya:

1. When there is maslahat mulzima (an inherently necessary benefit) in
performing the act, it is a taklif waijib (mandatory duty).

2. When there is mafsada mulzima (a necessary detriment) in the act,
its performance is param (prohibited).

3. If there is maslahat ghhayr mulzima, that is, a benefit in the act that
does not inherently necessitate its performance, the rule for the act
is istipbib (encouragement).

4. When there is mafsada ghayr mulzima, that is, the act is detrimental,
but not because of its inherently dispositive nature, the rule for the
act is kirdha (discouragement).

5. And finally, the rule for an act that is indifferent as to a benefit or
detriment is 76dpa (permittedness).

Since there is no arbitrariness in devising the rules, there must exist
rational grounds, in a textually valid rule, by which one can discern
why a mandated act is beneficial and whose performance is inherently
necessary, or why a prohibited one is detrimental, performance of which
should definitively be rejected. The underpinning presumption is that
the clarity in certainly known valid rules, especially the indisputable
mandatory and prohibited ones, can assist the jurist to establish con-
clusive rational inferences as to both the existence and nature of benefit
or detriment in their subject matter acts. Alternatively, if by indepen-
dent rational analyses, one recognizes the benefit or detriment of an
act, then one can independently conclude the mandatory or prohibitive
nature of its rule. Usi/i jurists usually employ logical rules to make those
inferences: by an inductive method, technically called kashf inni, they
attempt to determine the nature of the act from a valid rule. By a deduc-
tive method, technically called kashf limmi, they draw conclusions about
the nature of the rule from rationally independent analysis of the char-
acteristics of acts.!!®

Contrary to this, the Ash ‘ari jurists argue on the absence of inherent ben-
efit or detriment in an act. The nature of an act depends on the rule that has
been ordained by the Divine, and it is possible for God to change the rule
and require performance of an act that is detrimental. This will amount to
transformation of the nature of the act from being dbu al-mafsada (detri-
mental) to a dhu al-maslapa (beneficial), or vice versa. Rationalist jurists
rejected this proposition, originally on theological grounds. ‘Allama found
this and similar propositions defective because they require a circular
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reasoning. In pertinent arguments against Ash ‘ari rejection of reason’s capa-
bility to determine mandatory duty of knowing God, ‘Allama wrote:

Ash‘arites hold that the mandate of knowing God derives from the revela-
tion, not from reason. Such proposition requires a circular reasoning that
is necessarily void, because it makes us stop the knowledge of the obliga-
tion (zjab) at the knowledge of obligating (mujib). Certainly, no knowledge
is acquired from mere a/-i‘tibarat (the notional capacities). We will know
about the necessity, [but] we will not know that it is mandatory. Therefore,
knowledge from what is obligating will not lead us to what the obligation
is, and that requires a circular reasoning."”

To elaborate on what is meant by circular reasoning, an Usi/7 jurist may
argue that there is a duty to acquire knowledge about God. When found
mandatory by God’s rule, it will amount to the interference of God’s will
on its enforcement. Differentiating between the nature of an act and duty,
‘Allama makes further argument that a Divine Interference transforms
the duty of knowing God into something that prerequisites compliance.
Such transformed duty would be unbearable for someone who has not
yet acquired knowledge about God. Not only will it make the individ-
ual comply with a mandatory duty, but it will also restrict the ways in
which one may acquire knowledge about what should be in compliance
with the mandated duty."'® Furthermore, notional assumptions only pro-
vide grounds for more legal arguments. They do not necessarily establish
a valid reasoning. Knowledge about an obligation is different from know-
ing what the obligating factors are. If one is obligated to undertake the
charge of performing an act, it is because there is a rationally recognizable
congruence between the benefit or detriment embedded in the act with its
mandate or prohibition, not because we can argue whether or not God will
possibly take the unusual step of transforming a rationally verifiable rule,
stemming from the inherent characteristic of the nature of its subject mat-
ter act, to an unverifiable rule that is in conflict with such natural charac-
teristic, recognized by rational minds. Similar reasoning can be employed
in responding to Ash‘arites’ rejection of reason’s capability to determine
the nature of an act. For Shi't Usalis, the aforementioned Ashari proposi-
tion constitutes an incomplete truth because it fails to provide a cause for
the act of legislation and an effect for its outcome. It also ignores the criti-
cally important absence of jazif (arbitrariness and disproportional factor)
in the Divine rulings. Performance of an act is ruled to be mandatory or
prohibited because the Legislator, prior to His Ruling, has determined its
inherent benefit or detriment. Furthermore, the revelation is God’s Gifts
(lutf) to the realm of human intellect. While the Messengers of God are
His external source for the individual’s access to the Truth, the human
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intellect is the other equally reliable, though internal, source for that mat-
ter.!” In its pristine condition, man’s fitrah (natural disposition) functions
in complete harmony with God and there is no conflict between Divine
Rules and rational articulations. Fitrah is man’s rational articulation of
the truth and correctness by which he concludes obedience to God. The
evil nature of oppression and goodness of justice and many other facts and
rules, be it prior to or after their ordainment, are part and parcel of Divine
Laws.!?® It is due to moral vices and blemishes as well as negative social
influences—emanated from injustices created by the human being him-
self—that such pristine nature deviates from its “straight path.”’*! If God
had not sent His Messengers for the guidance of human beings, man him-
self would still be able to act—as God may have wanted him—by employ-
ing his endowed faculties of intellect and choice, and obtain well-being,'*?
had he not been subject to the loss of his nature.'*> Rules of ethics in the
revelation are intended to revive and purge the human nature from such
blemishes. Thus, Divine Revelation is Divine’s grace upon man’s rational
capability of articulating the benefits and detriments.

Rational Treatment of Husn (Beauty) and Qubh (Ugliness)

Another equally important argument in support of independent rational
proof is the Ussli approach to the concepts of pusn and qubh. Although
it is reasonably predictable to presume and conclude that, in its rational-
ist context, every benefit is beautiful and every detriment ugly,'* these
concepts have also been subject to theological debates by two powerful
jurisprudential doctrines in the Islamic law, that is, Us#/i rationalism and
Ash'ariyya.

Similar to their arguments on benefit and detriment, Ash‘arites have
held that there is no inherent reality or reference to the Truth in the form
of beauty or ugliness of objects or acts.!*> Therefore, similar to benefit or
detriment, reason is unable to render an act evil or good unless there is
a Divine Rule to that effect.!?° According to their argument, there is no
beauty or ugliness beyond what has been determined by God: whatever
the Legislator has ruled to be mandatory, it is good and vice versa. It is
also within the Divine’s power to transform the nature and characteris-
tic of the act from one to the other.'?” Usilis have made several counter-
arguments against the Ash‘arites’ claims. One of them is based on the
rejection of predestinarianism in Usili theology. Relying on previous
Shi‘i theologians’ opinions, Ansari wrote: “The Ashari denial of beauty
and ugliness is based on belief in the existence of predestination in the
Divine actions. The Adliyya’s response is that the way that Ash’arites deny
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UsULI JURISPRUDENCE AND REASON 29

ugliness will not change or refute the free will, nor will it affect the cor-
relation between the rational and religious rules.”’*® Notwithstanding the
divine rule, Usilis argue that acts and objects possess inherent real values:
what is pasan (good) should be good by its nature and what is gabibh (ugly)
should be inherently evil. It is based on such inherent value and nature that
the Legislator commands the mandate of good deeds, and prohibits the
evil ones.'?”® Furthermore, the concepts of beauty and ugliness have three
different layers of definition. First, sometimes they connote what elevates
and perfects nafs (the soul, the moral self) of the human being, which is
a pasan. What causes its downfalls and imperfections is also a gabih.!*
Second, what is in harmony with the moral self of the human being and
provides his serenity is beautiful and good, and what causes its dissen-
sion and provides discord and conflict of the self and soul is ugly and
evil."®! Third, any act that the rational minds judge on its goodness and
praise its doer is good, and what they judge to be forbidden and blame its
doer is ugly and evil."*> For Usalis, generally abstract concepts of beauty
or ugliness were not separated from their concrete specified reality as was
reflected in society. The path to determination of the inherent nature of
acts and their values should also pass through the collectivity of the ratio-
nal minds” judgment. In fact, they hold the final locus of reality of beauty
or ugliness, and good or evil, to be the mind of rational individuals. It is
by their judgment, in the majority of issues and cases, that performance
of an act is to be commanded or prohibited. The latter measure was raised
in the philosophical arguments of reason, developed by Muslim philoso-
phers, in the relation between ‘ag/ al-nazari (speculative intelligence) and
‘aql al-"amali (practical reason).

‘Aql al-Nagari (Speculative Intelligence) and
‘Agl al-"Amali (Practical Reason)

For Usilis, beauty or ugliness is a matter of recognition. Prior to mandat-
ing or prohibiting the performance of an act, it is required to determine
whether or not the act elevates the soul or is in harmony with the moral
self. In the process of rational engagement (mudrak al-‘aql), rational peo-
ple need to acquire the knowledge required for responding to questions
such as what elevates the souls, and what causes its downfall? Usalis argue
that human intellect is philosophically endowed, solely with the capacity
of idrak (perception), and thus, unable to command or prohibit. However,
after articulation of answers, it is in the social acceptance of such per-
ception—practiced by the rational people—that rational outcomes can
be translated to legal rules. In fact, when they talk about pukm al-'ag!
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(rule of reason), they mean that practical perception. Thus, the process of
recognition of good or evil should be divided into two categories: First,
whether the act in question conforms to harmony and advancement of
moral self, including rules of religion, second, whether such conformity
or nonconformity meets the social criteria of acceptability and is followed
by rational people’s praise or blame. Speculative reason deals with the
first issue, where the rational perception of harmony and advancement is
examined by drd’ al-mahmiida (technically means maxims of wisdom that
are shared between God and man).*® The second issue is examined by
‘aql al-"amali, which is the reflection of that shared wisdom in the practi-
cal application of reason in society, where a commonly upheld judgment
on the mandatory or prohibitory nature of acts is rendered.

Usalis believe there is congruity between sira al-"uqala’lbina’ al-"uqald’
(rational people’s course of action or judgment) and what is ordained by
God. They hold that the Asharites’ “denial of the existence of beauty or
ugliness, beyond what has been declared by God” lacks precision: if the
issue is whether or not there is an external and physical manifestation
of truth in what elevates the soul or what is in harmony with the moral
self, the answer is in the negative. Except for rational apprehension of
the concepts in its social context, there is no evidence of external truth
of evil and good in the proposition: “Repression is evil, and justice is
good.” But if the issue is whether or not perception of beauty or ugli-
ness exists, the answer is strongly positive. There is ample evidence of
a recognized perception of good and evil in the mind and practice of
rational individuals in every social setting. Therefore, the existence of
beauty or ugliness is a reality that originates from the socially gained
truth of those acts that are in harmony with the self or elevate the soul.
When rational minds discover the good and evil, there is no reason to
believe that God would reject the validity and credibility of their find-
ings and ordain an antithetical rule.’** Not only would an antitheti-
cal order amount to logical and rational contradictions in the general
plan of man’s creation, but it will also be against iridat al-takwiniyya
(the Divine’s Will of creation) of fitrah (natural disposition to affinity
to God) in human beings, which is supposed to be in harmony with
God, and reach the final conclusion of His obedience by employment
of reason. Otherwise, it would mean that God has created a device in
human being that is essentially in conflict with its purpose. To hold such
contradiction valid would be equal to coercion, which is incongruent
with what has been rejected in the Quran, namely burdening the soul
with unbearable duties.!*> An antithetical rule will also contradict irddat
al-tashri‘iyya (Divine’s Will of legislation) because, borrowing an Usi/i
expression, God is Ra’is al-"ugala’ (Epitome of reason/Ultimate Rational
Mind). Therefore, it would be logically impossible for God to command
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UsULI JURISPRUDENCE AND REASON 31

what is contrary to rationality or to demand what is inconsistent with the
findings of rational minds.'*®

Rule of Correlation between Rational
and Religion’s Rules

One of the main Usa/i methodological postulations of the relation between
reason and revelation is reflected in Shi‘i usi/ al-figh as: “whatever is ordered
by reason is also ordered by religion, and whatever is ordered by religion is
also ordered by reason.”’¥ Ansari has said: “The truth is that there is a real
correlation between rational rule and rule of Shari’ah, and our predecessors
have strongly supported it... What is meant from mulizama (correlation)
is that the Divine rule would be proven by rational rule, and the rational
rule is a proof for the Divine rule.”’® This bipartite principle,'*® famously
known as qad’idat al-mulizama or rule of correlation, is normal conclu-
sion of the arguments on benefit or detriment and beauty or ugliness.!*
When the commonly held maxims of wisdom are at issue, such as evil-
ness of oppression and goodness of justice, there is no tension in congru-
ity between the rational articulation of a rule and the Divine ordainment,
because the Divine rule has not established or constituted a new rule. One
measure of determination of congruity between the divine rules and ratio-
nal rules, offered by Usili jurists, is dividing them into abkim al-ta’sisiyya
(constitutive rules) and apkim al-imdi’iyya (ratified rules)."! A constitutive
rule is a rule that has established an unprecedented rule, such as prohibi-
tion of consuming wine or usury. A ratified rule is a rule that has signed
off the existing applicable rule, such as fasting and prayers that were ruled
by monotheist religions prior to Islam, though different in performance,
or permissibility of many of the customary conventions in trade and con-
tractual relations. It is held that the constitutive rules are to be followed
because reasonable individuals can find essential benefits in them. Ratified
rules are also held to be the signs of Legislator’s agreement with what the
rational persons have already established, either by obedience to previous
religions or by their own findings.!*? The issue, however, is on the nature of
authority exerted from Divine Commands.*> More precisely laid out, it is
believed that the authoritative nature of Divine Commands on the mandate
or prohibition of acts is divided into two categories: some of them emanate
from God’s Sovereignty, technically known as awdmir mawlaws, and some
are based on His Guidance, known as awdimir irshidi. A sovereignty-based
command is usually defined by its nature as follows:

A true representation and demand, which is derived from the existing bene-
fit in its subject matter. A command whose obedience or denial is rationally
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32 SHI'I JURISPRUDENCE AND CONSTITUTION

held to be rewarded or punished, like ordering prayers and fasting and what-
ever which is the result of obeying God. Sovereignty Command intends to
acquire two objectives: (1) fulfilling the Divine intention of commanding,
that is, the individual’s reach to the existing benefits of prayers and fasting,
and (2) abidance, based on the extent of the individual’s rational finding on
entitlement to reward or punishment.!*

On the other hand,

a guiding command is a formal order [and not true demand and command
as postulated in sovereignty-based commands], which when precisely ana-
lyzed will inform [the rational people] and guide them to the benefit of an
act that every rational person and social custom would [independently and
similarly] agree on its benefit and would not allow its dissolution.!®®

According to Mishkini, there are four measures for determining a guiding
command:

1. When reason can independently recognize the subject of the com-
mand, that is, there is a rational argument that, in the absence of
Divine’s Utterance of command, provides similarity between the
rule of reason and Divine Guidance.

2. When it can be established that the independent utterance of Legislator
conforms to previous apprehension of reason. In other words, one can
conclude by rational arguments that reason, prior to revelation, had
already established what has been informed later by revelation.

3. When in the process of determination, one encounters a rational
conflict, such as circular reasoning, the command at issue is a sover-
eignty one. Otherwise, it is a guiding one.

4. When a rational person would recommend the same conclusion that
is imparted from the command in question.4¢

The methods of determination of sovereignty or guiding commands
can also be approached by the concept of reward and punishment. Another
scholar has offered the following:

If there is a required benefit or dispositive prohibition in a command,
because of which an incumbency or refrain from its performance is ordered,
and there is a reward or punishment for each of them, the command is a
sovereignty order. Otherwise, the command is a guiding order. In other
words, a guiding command is nothing more than encouraging the individ-
ual to comply with the required benefit [which is found in a reason-based
prescription of the command] or dispositive detriment [which is found in a
reason-based proscription of the command].'
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In general, rationalist jurists hold that the rules for devotional duties are
sovereignty commands, because such duties do not need to be bolstered by
justified rational reasoning. Every other rule, however, is a guiding one.!*8
The nature of authority in a sovereignty command requires faith-based
obedience and is devoid of further need to rational articulation.!®” On the
other hand, the nature of authority in a guiding rule is to remind the faith-
ful of their need to perform acts that are more in tune with the purpose
of their creation and final well-being."® One regularly discussed example
is the Qurianic verse that states, “O you, who believe, obey God and the
Prophet and those in authority among you.”"! Grammatically, this verse is
an imperative sentence. The question is whether or not the rule mentioned
in the verse is also imperative. In other words, has the rule derived from
Divine’s Sovereignty or Divine’s Guidance? If this command would not
have been mentioned in the Qur’an, would derivation of its purpose be out
of the reach of rational people? The majority of jurists have held that this
verse is referring to a guiding command because rational persons would
concur on the necessity of obedience to God and His Messenger and those
who are their exemplary representatives.'”> The question is: Is there any
difference between what God ordains and what the rational minds would
find through their rational investigation of the rule? Usi/zs hold that there
is none."® They argue that the Divine is the most rational being and will
not issue a rule that is in conflict with other rational agents’ findings.!™
They also believe that not only should rational persons not deviate from
such Divine rules, but every rational rule is also a Divine rule. In other
words, due to common grounds upon which rational persons found their
rules and the Divine ordains His Rules, namely the requirement of ben-
efit or detriment, there is no lack of harmony and congruence between
the two.

Based on the Usi/i jurists’ arguments, the following conclusions can be
drawn: First, although reason is not able to uncover all the details of the
Sacred and Truth, where the correlation of the rational rule and religion’s
rule is established, rational evidence is a powerful basis upon which a jurist
can make a compelling case for the truth and correctness of his finding
and discovery of Divine Law. Arguments for existence of such capability
for reason are supported by the Qur’an, valid Prophetic Sunnah, and the
infallible Imams’ reports.

Second, rational people are generally prohibited from applying giyds
(analogy) except when there is a textual basis for their analogical reason-
ing or qiyds mansis al-illa, and rendering of discretionary opinions (tech-
nically known as istipsin): an arbitrary finding that is not based on the
beauty-ugliness and benefit-detriment precepts that amount to formation
of rational praise-blame and reward-punishment results.

10.1057/9780230118461 - Shi'i Jurisprudence and Constitution, Amirhassan Boozari

Copyright material from www.palgraveconnect.com - licensed to Boston College - PalgraveConnect - 2014-08-14



34 SHI'I JURISPRUDENCE AND CONSTITUTION

Third, for the following reasons the scope of applicability of the
Prophetic Sunnah and traditions/reports attributed to the infallible Imams
is restricted to limited occasions and issues: (1) they are mashkitk al-sanad
(not corroborated by a reliable chain of transmitters), and (2) zanni
al-dalila (the scope of their applicability is unclear).

Therefore, our advanced rational arguments—that is, zann khdss (speci-
fied suppositional knowledge)—of the primary imparts of the valid texts
in addition to our apprehension of wdgi" amr (the reality of rule), derived
from the most reachable and closest rules to the core of Revelation,' are
valid and can be considered as a source of law.!*
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Chapter 2

Authority: Theories,
Models, Discords

Imamah and Universal Authority of the Imam

The issue of political power and leadership has been one of the key
concepts in Shi'i theology and jurisprudence, which is mainly reflected in
the doctrine of Imamah (leadership).! The origins of Imamah go back to the
historical events during the life and immediate aftermath of the Prophet
Muhammad’s death. At the core of Shi‘i theological doctrine is that the
right to succeed the Prophet in the leadership of Muslim community
belonged to Ahl al-Bayt (the House of the Prophet), meaning the members
of the Prophet’s family.? Historically, only one member of the Prophet’s
house, that is, the first Shi‘i Imam Ali ibn Abi Talib (d. 40/660-661),
was able to take the reign as the fourth Rightly Guided caliph. Shiites also
believe that deviation of Umayyad and Abbasid rulers by transforming the
Islamic model of leadership (caliphate/Imamite) to kingship (tawdighiyyal
saltanalmulitkiyya) is largely responsible for the Shi‘t Imams’ deprivation
of their right to leadership.> Thus, according to the Shiites, the Muslim
community continued to suffer from the lack of justice in the society that
they deserved to live in—a society that was to be based heavily on Quranic
teachings of just rule as had been perfectly practiced by the Prophet and
Imam Ali.

Shi'i rationalist jurists developed the underpinning theological argu-
ments for the necessity of the existence of an /mam as the proof of God.
According to Mufid, “the twelve Shi‘i Imams were the vicegerents of
the Prophet responsible for verification of the applicable Shari’ah rules
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36 SHI'I JURISPRUDENCE AND CONSTITUTION

governing the legal issues of Muslims; to put in operation of the Divine
Rights (Hudid Allah); defending the Rules of Shardyi® (that is, every
monotheistic Law); and guiding the human beings.”4 This theory is heav-
ily founded on the concept of rmklif (duty), since the institution of the
Imam is devised to provide the faithful with the right teachings about their
masalip (benefits, pl. of maslaha), and when the duties charged upon the
individuals do exist, it is necessary for God to apply His Grace (/utf)’ by
appointing their Imams (leaders).® Imamah was characterized by “riyasatun
Gmma fi wmiir al-dunyd wa al-din li shakbsin min al-ashkhas niyibatan ‘an
al-Nabi”’ or “universal authority in the things of religion and the world
to some person and derives from the Prophet.”® To this end, an Imam is
not just an interpreter of the Quran or the Prophetic Sunnah, he is also
the spiritual leader of the community of the faithful whose commands are
binding; obedience to him is presumed.” According to the Shi't doctrine
of Imamah, the most important reasons for the legitimacy of the Imams’
right to the spiritual leadership were their divinely devised capacities of
isma'® (infallibility, impeccability, immunity from committing sin) and
ilm, that is, comprehensive knowledge of Law. The main instrument by
which an Imam could be verified was the existence of a specific desig-
nation (nass) for their appointment in the form of the previous Imam’s
wasiyya (testament)."! It is so argued that the absence of immunity from
making mistakes and the commission of sin would amount to an illogical
necessity of circular reasoning in any of the following circumstances:

(a) appointing an Imam is required because he is supposed to determine other
individuals’ faults, (b) that the Imam is the protector of Shari’ah, and there
is no indicator in the Book or Sunnah or the consensus of Muslims that
would allow the Imam to have less than comprehensive knowledge on all the
detailed rules (Zhdtatibu bi jami® al-abkim al-tafsiliyya), (c) if he makes a mis-
take, it would be mandatory to reject his obedience, (d) if he commits a sin,
it would be against the rationale of appointing an Imam, (e) if he commits a
sin, then comes the requirement of rendering him agall darajat min al-‘awim
(the least of the laity) whereas his faculty of reasoning and knowledge of God
and what is rewarded and punished is so assumed to be the most extensive,
and commission of sins is what the least of the laity do.!?

According to Shiites’ strongly held belief, the Imams have acquired their
im or comprehensive knowledge by full reception of the Prophet’s teach-
ings on the Qur'an.' They are “the treasurers of the krlowledge.”14 So,
the Divine, based on His Grace, has intended to educate them with what
is necessary in leadership.”® They are also “the most learned”; upon them
“the Knowledge has been conferred.”'® They have inherited the knowledge
from the Prophet,'” and “possess the Books that have never been available
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to the lay people or other religious leaders.”'® This is why they are God’s
proof on Earth.” Such capacities by and large provided the Imams with
intertwined authority for furthering the Muslim community’s knowledge
of the divine laws by skillful mastery in discovering the right solutions for
legal issues of any kind, and thus, the religious leadership—in the sense
of guiding human beings in their temporal and otherworldly affairs—of
the Muslim community.?’ The threshold issue was whether the Imams’
religious leadership amounted to their duty of taking the office of amr
(political rule) or not. As mentioned before, Shiites believe that the right
to rule was concomitant to the spiritual authority that belonged to the
members of the House of Prophet, that is, the Shi'i Imams. As Modarressi
has extensively discussed, both historical events throughout the lives of the
Imams and valid traditions correctly transmitted from them firmly estab-
lish the prevailing Shi‘ belief that the charge of political and religious rule
after the occultation of the last Imam—that is, Q4’im (the Rising Imam,
also known as the Awaited Imam and or the Hidden Imam)—is left to
him whose time of reappearance is not known to the Shiites.?! Therefore,
not only is the theory of Imdmah in Shi'i jurisprudence heavily founded
upon religious authority, but also absolute legitimacy of the political rule
exclusively and unequivocally belongs to the last Imam.?

Religious Authority vs Political Authority

Based on the highly respected status of the Imam and his exclusive author-
ity to lead, Shil jurists held an opinion that rendered every other ruler
jd’ir (oppressor, usurper, unjust, illegitimate).?> This should not suggest
that the Shiites did not believe in the existential necessity of government
in society. On the other hand, the idea of a non-Imam “just sultan” or
“just ruler” who would practically assume political power in the time of
the Hidden Imam’s occultation—mainly in the form of a Shi‘i king—was
not completely rejected. Modarressi argues that the concept of al-sultin
al-'adil (just ruler) mentioned by some jurists meant “the Imam or his
deputy” or “pious fagqih.”** He does not hesitate to clarify the fact, and
introduce the sources, that in the earlier sources where the term “just
ruler” has been mentioned, the jurists had made Imam-based qualifica-
tions and restrictions such as “being appointed by God” or “infallible” or
the requirement of the Imam’s presence, for such just ruler’s legitimacy.®
In other words, the sense of oppression behind the term ji’ir should be
perceived as an expression of the usurpation of the Hidden Imam’s author-
ity, whose practical hold on power could not be determined for a definite
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period of time but who at the same time enjoyed the unquestionable right
to rule inherently.% In this context, given the historical fact of the Shiites’
long subordination to non-Shi‘ rulers under the reign of either the Sunni
caliphate or non-Muslims, by establishing a stable Shi‘T government, juris-
tic justification of the Shi‘l sultan’s rule was the natural outcome of the
need for security and the physical survival of the polity. The degree to
which such justifications could attach to or deviate from the ideal theory
of Imamah, and thus provide or not provide the so-called just sultan with
one or another form of legitimacy, however, was subject to controversial
debates. In general, as Modarressi reports, during the first Shi't govern-
ment, that is, the Safavid dynasty (1502-1722), some jurists developed the
theory of dawlat al-hagq (true rule) by which obedience to such a gov-
ernment was found to be obligatory.”” Later, with the rise of the Qajar
kings to power (1794-1925), some other jurists defended the rule of kings
by ascribing the Qur’anic concept of u/u ‘l~amr (holder of the rule)*® to
them.” Whereas “traditionally. .. all Shi‘ scholars have restricted the title
ulu ‘l-amr to the Imams, (such) new interpretation appeared to be a breach
of consensus and against the Shi't doctrine.”°

Despite the genuine strength and clarity of the authoritative doctrine of
Imamah, Shi‘i jurists have always been concerned about the lawfulness of
accepting and holding office under a non-Imam ruler. While it was obvious
that any other ruler would never attain this state of legitimacy, the jurists
found it permissible for a Shiite to work for a non-Imamite government only
in an emergency, when one is threatened with harm or hardship. He could
also accept the job as long as such cooperation enhanced other Shiites’ ease
of life under non-Shi‘i rule.?' The issue, thus, was whether similar restric-
tions apply to working for a Shi'T sultan or not. Power-oriented juristic
discourses devised quasi-legitimacy for the Shi‘l sultan, coupled with an
intermediary role for a competent mujtahid as a means of compensating
for the sultan’s lack of required knowledge of the Shari’ah and tendency to
commit sins. To this effect, al-Karaki (d. 940/1534)%* set a practical exam-
ple. While never recognizing the Safavid king as a legitimate deputy of
the Imam, al-Karaki was the official holder of “religious authority” in con-
trast to the “political power” of the king. Whether al-Karaki, at the time,
believed that the legitimacy of his authority derived from the king is heavily
disputable. Nevertheless, in practice, he applied his authority

to prohibit debauchery and punish the offenders, abrogate the laws con-
flicting with the Shari’ah, purge (the society) from sins and all immoral
conducts prohibited by religion (like drinking and sale of wine or gam-
bling), execute the religious punishments, public safeguarding of manda-
tory religious rituals and Friday Prayers and fasting and teachings about the
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Imams’ lives, punishment of criminals, and (finally) making arrangements
for the laity’s religious education.”

Although this excerpt contains some repetitious phrases, it is clear that
for al-Karaki, religious authority included a wide range of issues from
crimes to education. The important point, however, seems to be that he
did not consider involvement in politics to be one of his duties. He also
provided the king with the most sophisticated and authoritative juristic
opinions about the daily affairs of the sultanate. It seems that al-Karaki
restricted the scope of the just king’s rule to two major qualifications: (i) the
division and sharing of the Hidden Imam’s two-tiered authorities—that
is, religious authority and political authority—wherein religious author-
ity could be allocated to the jurists; and (ii) with regards to all layers of
the political authority, only enforcement of the jurists’ religious authority
could be left to the kings.35 By this design, it seems that wildyar al-amr
(the right to rule), or political authority, was preserved for the Hidden
Imam. On the issue of whether a competent jurist could succeed the
Imam in religious authority, al-Karak’s response was in the affirmative.
In support of his opinion, al-Karaki invoked those Shi‘i reports in which
it was attributed to the Imams to have ordered the Shiites to refer their
legal disputes to a Shi‘i judge. By such invocation, he not only justified
working with a non-Imam Shiite king, but also consolidated the jurist’s
authority, as the deputy of the Imam, on a wide range of important social
matters.*® On the other hand, the political impact of al-Karaki’s discourse
was not limited to juristic attempts at assisting in the stabilization of a
newly established Shi‘i kingdom. It went on to renew and redefine the
very subject of dividing power between authority to determine the law—
which belonged to the Shi‘T jurists—and the requirement of abiding to
it—which was the duty of the ruler/king and the people. In this context,
al-Karaki’s discourse would amount to an expansion of the concept of
law, institutionalizing the superior authority of the jurist above the king,
as well as the religious entrenchment of political authority. This authority
so deeply relied on religious delineation—under the necessity of discover-
ing Shari’ah rules—that it too could encompass political rule. The idea of
the division of religious and political authority in the relationship between
the jurists and the caliphs/kings was hardly new to the long history of
other Muslim governments.?” The novelty, however, was in theorizing it
in a Shi‘l state and including political rule within the religious power of
a non-Imam. To al-Karaki, not only could such division of authority not
compromise the original and doctrinal lack of legitimacy of a non-Imam
ruler,’® but even the religious authority of the competent jurist—which
in his language came to be known as the Mujtahid al-Zamain (mujrahid
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of the time)—was charged with limits in purely religious issues. In other
words, he strictly preserved the Imam’s religious rule in the areas of law
that had already been established as immutable, mandatory, or prohibi-
tory rules. This was evident in his treatment of the issue of Friday Prayer,
which included a juristic-political dilemma and theoretical disagreement.
To elaborate more, I need to explain that Friday Prayer is a type of con-
gregational prayer that is supposed to be performed on “the day of assem-
bly,” or Friday, and differs from the regular five daily prayers in both its
introductory rituals and its performance. It is also presumed that in a
Friday Prayer, the leader of prayers should inform, educate, and discuss
the most important issues related to all Muslims, including political and
social ones. Thus, the leader of prayer should be either the Imam himself,
or one of the most knowledgeable Muslims of each given time and place
who has the Imam’s prior idhn (permission) and nasb (appointment). For
Shi‘T jurists, the question has been whether the authority for granting
permission to perform the Friday Prayer in the time of the occultation
of the Imam should be reserved and restricted to the life and presence
of the Imam, or whether it belongs to the transferable authorities of the
Imam—Ilike the adjudication of legal disputes—in which case it could be
granted by the Imam’s deputy. This issue, for the most part, was respon-
sible for an extensive debate and disagreement among the Shi‘l jurists as
to the nature of performing the Friday Prayer, and whether it was wdijib
‘ayni (individually mandatory) or wdjib takhyiri (optionally mandatory)
or purmat (prohibition).* In this regard, al-Karaki, long before undertak-
ing his state-sponsored official religious authority, had taken a sophisti-
cated position and said:

Our Imami jurists, generation by generation after the time of presence [of
Imams] until now, have rejected (intifi’) the performance of the Friday
Prayer in the time of occultation [of the last Imam] to be as every indi-
vidual’s mandatory duty (wujib al-‘ayni)*...and its secret is that because
formation of an assembly of sufficient individuals in one place for the per-
formance of the Friday Prayer—as is necessary in all cities—depends on
their al-tandzu" wa al-tajadhub (contention and attraction), thus with the
absence of the presence of Imam and [the absence of] effectiveness of his rules,
such assembly is very likely to transform to an incentive for sedition and
mischief. Thus it is not appropriate to rule its performance absolutely man-
datory®!...to rule the Friday Prayer mandatory is qualified to the [pres-
ence of the] al-sultan al-'adil (just sultan),?? that is the Imam, may peace
be upon him, or his deputy in general®®...In the time of occultation, by
consensus, its al-wujib al-patmi (conclusive necessity) is rejected [emphasis
mine). 4
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The limits of jurist’s deputyship in religious authority are manifested in
three major points in this opinion:

1. The Shiite king—the so-called holder of the political authority—
was not a “deputy in general” of the Imam; therefore, the discus-
sion on the Friday Prayer (whether it is to be mandatory or not) is a
purely religious issue.

2. To al-Karaki, the one who could either determine the existence or
inexistence of the jurists’ consensus or bear the title of 7i’i6 ‘Gmm
(the general deputy of the Imam) is exclusively al-fagih al-‘adl
al-Imami al-jami" al-shard’it (the fully competent just Twelver Shi‘i
jurist) who meets all the necessary qualifications of ijtihad.®®

3. When there is not enough evidence to prove the mandate of the acts
in question, the jurist has to render them recommendatory and not
individually mandatory.%

Accordingly, it was necessary for the Shi‘i jurists—as “deputies in gen-
eral” of the Imam—to have reached 7mad" (consensus: as an indicator of
the proof of the mandated duty) on the details of the mandatory nature of
rules and their subject matter acts in order to render the act conclusively
mandatory. Otherwise, in the absence of such a mutual meeting of minds,
the religious authority is limited to the sole determination of inconclusive
mandatory rules of the deputy of the Imam. In other words, according to
al-Karaki, such determination can remedy the absence of consensus only
where there is doubt as to the existence of a conclusively mandated indi-
vidual duty. The logical inference of the arguments is that the application
of the deputy’s authority is restricted to either of two occasions:

1. The absence of conclusive mandatory duty, that is, the deputy should
not apply his authority when there is no doubt as to existence of a
mandatory duty.

2. The absence of the jurists’ consensus on the details of a mandatory
rule, that is, the deputy should not apply his authority when there is
such consensus.

In the case of Friday Prayer, there is consensus as to the requirement
of the Imam’s idhn (permission) as a prerequisite to the act’s mandate so
that the jurist is not allowed to argue against the rule to be nonmandatory.
Thus, the question is whether the deputy has the authority to issue the
permission on the Imam’s behalf or not. Al-Karak’s response is a quali-
fied yes. According to him, /i anna [™faqih mansib min qibalibim hakiman
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fi jami® al-umiir al-shar'iyya (the deputy, generally, has authority to do so
in all religious matters).”” However, since there is also another consensus
among the jurists in that the Shiite society, in the absence of their Imam,
is mathar al-sharr wa al-fasid (vulnerable to sedition and mischief),*® rul-
ing the act individually mandatory lazima al-taklif bi ma la yutiq (requires
burdening the individual with an unbearable duty),”” which will further
such vulnerability. Therefore, the deputy cannot fulfill the Imam’s func-
tion on prevention of evil and mischief. Otherwise it would be like drawing
an equation between the Imam’s specific abilities—which is based on his
trite characteristics of appointment by text, infallibility, and knowledge—
and his deputy’s, who does not have these characteristics.

Finally, (a) in the absence of the Imam and lack of access to his appoint-
ment of the leader of the Friday Prayer, and (b) the consensus of the Shi‘i
jurists on the inconclusiveness of the mandatory nature of the duty of per-
forming the Friday Prayer incumbent upon every individual Muslim in
the time of Imam’s occultation, al-Karaki, as the deputy of Imam, ren-
dered his opinion on Friday Prayer to be al-wujib al-takhyiri (optionally
mandatory).’® One last point is that al-Karaki, as the precursor theoretician
of wildyat al-faqih, did not find himself eligible to apply his potentially full
jurisdiction and general capacity to act as the deputy of the Imam in order
to render an opinion that conflicted with the other jurists’ opinions.

While al-Karaki adopted a sophisticated approach to the issues of the
Shi‘i sultan’s legitimacy and the deputyship of the Imam, Majlisi, by
designing an esoteric hierarchy of individuals, put the king in high rank
and equal footing with the jurists.’ In his theory, the kings’ kingship was
considered a Divine Intent reflected as a sign of expanded grace that pri-
marily included the Imams’ existence!” To him, since the king provides
for the “security” of the Islamic land and defends it against enemies, he
deserves his people’s full obedience if he gives them their dues by being
just to them. In this context, Majlisi’s discourse does not go further than
regular sermons and admonishments to the kings by reminding him,
and the people, of their awareness of moral duties. To Majlisi, if a king
acts unjustly and oppressively, people should appeal to God for the king’s
change of heart while keeping their obedience to him.”

Although Majlisi shared views similar to al-Karak?’s on the absence of
the type of legitimacy that exclusively belongs to the Imam and avoided
vesting it to any other non-Imam ruler, he did not hesitate to ensure a
type of legitimacy for the king that was yet to meet juristic thresholds.
Despite the prominent place of mutuality of rights between the people and
the kings in the theory of Imamah, which gave it a contractualist aspect,
Majlist’s discourse was completely oblivious to the people’s rights and
heavily sided with the kings. The only explanation for the justification
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of Majlist’s derogative measure**—expanding the concept of Divine
Benevolence to the Shiite king—can probably be the various political tur-
bulences that finally plagued the Safavid dynasty, as well as the exigencies
involved in preserving the Shiite polity. Similar to al-Karaki’s discourse,
Majlist’s also provides that the superiority of the religious authority of the
jurist is above the king’s political authority, and it is the jurist who delin-
eates the scope and limits of the ruler’s power. In other words, the state
was theoretically subordinated to the law, that is, the rules of the Shari’ah.
The type of law that Majlisi and other Akhbiri jurists would provide the
‘just’ king with was largely at variance with the one that the Shi‘T jurists
had already defined.”

In conflict with the Usi/i methodology of discovering the rules of
Shari’ah, for Majlisi the process of determining law was merely limited
to finding the “right” applicable tradition or report. As mentioned before,
obviously unreliable or invalid traditions (such as the ones that Majlisi
invoked) could function as acceptable grounds for procuring legitimacy for
the so-called just sultan. Furthermore, the people were to obey both such
“legitimate” sultan’s rule as well as such jurist’s law.
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Chapter 3

The 1905 Constitutional
Revolution: Shi’i Jurisprudence
and Constitutionalism

The Constitution: 1906 Fundamental Law
and 1907 Supplementary Law

Itis an established fact that the 1905 Constitutional Revolution, like every
other constitutionalist revolution, was an anti-despotic revolution aimed
at restricting the ruler’s power. By all historical accounts,' Iranians’ first
major experience in constitutionalism in the modern sense was intended
to restrict the unbridled tyranny of the Qajar dynasty’s monarchs who
had become even more corrupt by being praised as “the shadow of God”
and “the possessor of the subjects.”* Such anti-despotism, theoretically
and practically, represented a renewed interpretation of the relationship
between the state and society—which was advocated by some of the elites
and many of the then famous Us#/i jurists—and resulted in the victory of
the national movement, at least in its early stage, against the monarchy.
Under the heavy political pressure of the jurists and their lay supporters
(who had taken refuge in the British Embassy, to protest against the gov-
ernment’s oppression),” the then ailing Qajar king Muzaffar al-Din Shah
(d. 1285/1900) finally acquiesced to the people’s and the jurists’ demands
for the establishment of a “House of Justice.” In his farman (Royal
Proclamation), issued in August 1906, the king declared that

an Assembly of delegates elected by the Princes, the “ulama,” the Qajar
family, the nobles and notables, the land-owners, the merchants, and the
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46 SHI'I JURISPRUDENCE AND CONSTITUTION

guilds shall be formed and constituted, through elections by the classes
mentioned above in the capital, Tehran; the Assembly shall carry out the
requisite deliberations and investigations on all necessary subjects connected
with the important affairs of the State and the Empire and the public
interests, and shall render the necessary help and assistance to our Cabinet
of Ministers in such reforms as are designed to promote the happiness and
well-being of Persia, and shall, with complete confidence and security,
through the instrumentality of the first Lord of the State, submit their pro-
posals to Us, so that these, having been duly ratified by Us, may be carried
into effect. (Emphasis mine)*

The king issued two other prerequisite proclamations: one on the
Electoral Law (in September 1906), and the other on the Fundamental
Laws (submitted to the Majlis in December 1906). The First Majlis was
inaugurated in October 1906 and within two years, inter alia, enacted
different laws on the abolition of fiefs and the ratification of tax reforms
(March—April 1907), the establishment of provincial councils (May
1907), the mayoral law (May 1907), the press law (April 1908), the for-
mation of provinces and the governors’ duties (1908), along with two
annual budgets, and the establishment of a national bank. However,
most important of all, the First Majlis amended the Fundamental Laws
and passed a Supplement that transformed it to a full scale Constitution
(October 1907). The First Majlis also encountered the political impact
of the Anglo-Russian Treaty’ (signed in August 1907 by the British and
Russian Empires) in which Iran’s territory had been divided between the
two powers; this occurred alongside an unsuccessful coup attempt by
the new despot king Muhammad Ali Shah (December 1907). The king
finally succeeded in bombarding and demolishing the building of the
Majlis in June 1908 with the assistance of the Russian-trained Cossack
Brigade. This was followed by the persecution and execution of progres-
sive constitutionalist intellectuals, which practically put an end to the
peaceful stage of the Constitutional Revolution. The Second Majlis con-
vened in November 1909 only after a civil war broke out between the
pro-constitution revolutionary forces and the Russian-backed govern-
ment troops in July 1908 during which the despot king was defeated
and deposed of in July 1909. He retreated to St. Petersburg in September
1909; shortly after, his twelve-year-old son was crowned. Suffocated by
the sociopolitical implications of incompetent and unstable governments
from November 1909 until December 1911, the Second Majlis had to deal
with unduly issued British and Russian political ultimatums and military
threats (October 1910—November 1911), to which the Majlis did not allow
any concessions, as well as a failed coup attempt by former king that was
also heavily supported by the Russian Empire (July—August 1911).° The

10.1057/9780230118461 - Shi'i Jurisprudence and Constitution, Amirhassan Boozari

Copyright material from www.palgraveconnect.com - licensed to Boston College - PalgraveConnect - 2014-08-14



THE 1905 CONSTITUTIONAL REVOLUTION 47

then puppet prime minister, backed by Russian military might and the
British Empire’s political support, however, carried out a successful coup
(December 1911) in consequence of which the most important northern
cities of Iran were bombarded and occupied by Russian troops; more-
over, many constitutionalist leaders as well as ordinary people were either
massacred or highly persecuted.” After the coup, the Anglo-Russian alli-
ance completed the militarized implementation of the so-called dividing
1907 Treaty via the British occupation of the southern cities of Iran (its
assigned share in the Treaty). In the process, they succeeded in aborting
the Constitutional Revolution.?

The Fundamental Laws (December 30, 1906) were the political prod-
uct of deliberations and proposals made by the newly inaugurated mem-
bers of the First Majlis who sought to establish a prominent role for the
parliament in legislation in lieu of providing nonbinding consultations to
the Qajar Kings.” The monarchy was very resistant to the Majlis’s demands
and pursued a policy of presenting nitpicking excuses in order to restore
its absolute dominance in the person of the soon-to-be king Muhammad
Ali Mirza.!?

Through a 51-Article instrument, however, important constitutional-
ist achievements found constitutional manifestation in the Fundamental
Laws. The people’s right to vote and to participate politically (in the
Preamble as well as in Articles 2, 5, 11, and 45) was complemented by the
right to submit complaints against the government’s violation of the fun-
damental rights of the citizens to the Majlis (Article 32). The Parliament
attained the right to represent the nation (Article 2), to submit legislative
measures to the king for his tawshib (signature and ratification) (Articles
15 and 33), and to approve all laws related to the ministries (Articles 16
and 21). In addition to regular legislative function of drafting, modify-
ing, and abrogating laws (Article 17), as well as the ability to propose and
approve legislative measures (Articles 33 and 39), the Majlis held sole juris-
diction over taxes, revenues, and financial laws (Articles 18, 22, 23, 24,
25, and especially 46). It also had the power to subpoena, question, issue
warnings, and request dismissal (from the King) of the ministers for their
negligence or violation of enacted laws (Articles 27, 29, 40, 41, and 42).
The Fundamental Laws portrayed the establishment of a bicameral legisla-
ture with the formation of a Senate (Articles 43, 45, and 46), and reserved
the authority of enacting the Senate’s Internal Regulations for the Majlis
(Article 44)."" In the context of legislation, the king’s original power as sole
legislator was limited to signing or ratifying the laws passed by both the
Majlis and the Senate (Articles 15, 17, and 33). The right to simultaneously
dissolve the Majlis in the case of an irresolvable dispute between the two
chambers and to order the reelection of a new Majlis (Article 48) was also
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vested in the king but could only be carried out once during each parlia-
mentary session (Article 49) whereby the reelection of the dissolved Majlis
was retained for its members (Article 48).1?

The Fundamental Laws, however, failed to introduce and put forward
the people’s constitutional rights, and popular sovereignty, not to mention
the very word “constitution”! They also failed to make any explicit reference
to the judicial branch. Ambiguities surrounding the separation of powers,
and the nature of the King’s right to sign or ratify enactments (despite clear
references to the parliament’s right to legislate or control and investigate
the executive power) were left unresolved. Most important of all, popular
dissatisfaction with the Law, which had been voiced by local representa-
tives in the provincial councils, provided the grounds for amending the
Fundamental Laws. During a turbulent period filled with terror and fear,
the very same First Majlis passed the Supplementary Fundamental Laws of
1907 in less than ten months."

In addition to the already established rights of political participation
and voting, a whole chapter 2 was devoted to individuals’ constitutional
rights in the Supplementary Law (October 7, 1907). These rights were:
equality before the state laws (Article 8), the right to a fair trial (Articles
9, 10, 11, 12, and 14), the security of sanctuaries (Article 13) and corre-
spondence (Articles 22, and 23), prohibition against the confiscation of
properties (Articles 15, 16, and 17), freedom of expression (Article 20), the
right to form associations and peaceful assemblies (Article 21), the man-
datory duty of the government to provide education (Article 19), and the
legality and equality of all taxes levied against individuals (Articles 94,
95, 96, 97, and 99). These articles, as the embodiment of the “Rights of
the Persian Nation,” were organic laws intended to further pronounce the
exceptional legal circumstances according to which the passage of a law
was ordained.

The Supplementary Law also clearly ordained that all power derived
from the people (Articles 2, 26, 35, and 39). The Legislative power would
emerge from three sources—the Majlis, the Senate, and the king—as long
as their legislative initiatives were not in conflict with the Shari’ah (Articles
2 and 27). The Majlis maintained its exclusive jurisdiction over financial
laws (Articles 94-99), and attained the right to interpret the Constitution
(Article 27). The king’s right to ratify the enactments was restricted to the
issuance of executive decrees effecting enforcement that under no circum-
stances could cause postponement or suspension of their implementation
(Article 49). Both Chambers represented the whole nation (Article 30), and
had the right to investigate and examine every affair of the state (Article
33). The executive had to inform chambers about the secret covenants and
agreements after the passage of the exigent time (Article 52). Chambers
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also had the right to subpoena, question, interrogate (Articles 60 and 65),
and impeach (Article 67) the ministers. These investigations, in instances
of gross negligence or criminal charges, could result in application of the
Chamber’s power to refer the ministers’ cases of nonimplementation or
violation of laws to the Court of Cassation (Article 69).

The king had to take an oath to protect the Constitution and the
people’s rights (Article 39), and was vested with the rights to appoint
or dismiss the ministers (Article 46) and directors of the administra-
tive agencies (Article 48) from among the pool of candidates—a pool
from which his first degree relatives (i.e., the princes) were constitution-
ally excluded (Article 59). He held the position of commander-in-chief
(Article 50), and could declare war or peace (Article 51). He could also
order the Chambers to convene under emergency circumstances (Article
54). The king’s authority was limited to the rights enumerated in the
Constitution (Article 57), and the royal court’s expenses could not exceed
the amount appropriated in annual budgets (Article 56). On the other
hand, the ministers and the Cabinet were individually and collectively
accountable to the Chambers (Article 61), and disavowed from invoking
the king’s oral or written orders for their misapplication or the violation of
laws (Article 64). No minister was allowed to take more than one execu-
tive office (Article 68).

The judiciary was in charge of adjudicating legal disputes and public
grievances. It was comprised of the Court of Cassation and lower “courts
of justice” in which matters within the Shari’ah’s jurisdiction were to be
decided by the mujtahid judges (Article 71). According to Article 73,
establishment of any court should have been by law, especially the military
tribunals (Article 87). Proceedings for political and press crimes had to be
followed in the courts of justice (Article 72) with the presence of a jury
(Article 79). All proceedings were to be public except for those concern-
ing sexual crimes, or when judges would determine that a public hearing
could endanger the public order (Article 76); this stipulation did not apply
to political or press crimes where a unanimous determination by all sit-
ting judges was required (Article 77). Article 78 mandated the legality of
judicial decisions that were supported by sound legal reasoning, and public
pronouncements in public hearings. Judges were protected from undue
removal, dismissal, or change of office unless by their consent or resigna-
tion (Articles 81 and 82), and banned from taking another office (Article
85). The king’s appointment of the General Prosecutor was qualified by
the highest jurist-judge’s pre-approval (Article 83). Appellate Courts were
to be established in each province’s capital (Article 86). Finally, The Court
of Cassation sat in Tehran without any primary jurisdiction over the cases,
except in accusations against the Ministers (Article 75), and enjoyed the
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authority to resolve jurisdictional conflicts between administrative agencies
(Article 88).

The most important addition to the Fundamental Laws was Article 2
according to which:

At any time, any legal enactment of the Sacred National Consultative
Assembly [the Majlis], [which is] established by the favor of and assistance
of His Holiness the Imam of the Age [the Hidden Imam], the favor of
his majesty the King of Islam [the Qajar King], the care of the jurists,
and the whole people of the Persian nation, must be at variance with the
sacred principles of Islam or the laws established by His Holiness the Best
of Mankind [the Prophet Muhammad] (on whom and whose household be
the Blessings of God and His Peace).

It is hereby declared that it is for the learned doctors of theology [i.e., the
highest competent jurists] to determine whether such laws, as may be pro-
posed, are or are not conformable to the principles of Islam. It is, therefore,
officially enacted that there shall at all times exist a Committee composed
of not less than five mujtahids or other devout theologians, cognizant also
of the requirements of the age. The committee shall be elected in the follow-
ing manner: The Marja" al-Taglids [the most knowledgeable jurists upon
whom the individuals place their utmost religious reliance] shall present to
the National Consultative Assembly the names of twenty of the jurists pos-
sessing the attributes mentioned above; and the members of the National
Consultative Assembly shall, either by unanimous acclamation [consensus],
or by taking lot, designate five or more of these, according to the exigencies
of the time, and recognize these as members so that they may carefully dis-
cuss and consider all matters proposed in the Assembly, and reject and repu-
diate, wholly or in part, any such proposal which is at variance [in fact, in
conflict] with the Sacred Laws of Islam, so that it shall not obtain the title
of legality. In such matters, the decision of this Ecclesiastical Committee
shall be followed and obeyed, and this Article shall continue unchanged
until the appearance of His Holiness the Proof of the Age."4

The Key Role of Usilr Religious Leaders

In the process of enacting the Fundamental Laws and its Supplement and
throughout the turbulent aftermath of that period, many Shi‘i jurists were
heavily involved, and the majority of them supported the legitimacy and
implementation of the Laws as a reliable legal-juristic basis upon which
the relation between the king and the people could be regulated.” Among
them were the most prominent jurists of the Najaf Seminary—the most
important Shi‘i intellectual center at the time—all of them Iranians and
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acknowledged as Shi‘i Religious Leaders (Maraji* al-Taqlid).'° Led by
Akhiind Khurasani (d. 1329/1911),"7 they issued numerous fatwas, espe-
cially after the attacks against the Majlis and the Constitution, in which
the protection of constitutionalism in Iran was repeatedly declared to be
an individually mandatory duty.'®

There is no doubt that the leadership and support of prominent jurists
for all of the events prior to and after the 1905 Constitutional Revolution
was a key factor in its victory."” In fact, within an Iranian sociopolitical
context that had hardly experienced constitutional rule,?° not only would
it completely make sense, but it was also necessary for every new concept
and institution introduced in the 19067 Constitution to be legitimized by
the jurists’ approval.?! Therefore, one can easily assume that every aspect
of the 1905 Revolution, as the manifestation of Iranians’ will, includ-
ing the Constitution with all its institutional and political achievements
as the instrument of this will, was subject to juristic analysis by promi-
nent Usili jurists such as Akhiind, Mazandarani (d. 1330-1331/1912),%
Khalili (d. 1326/1908),%3 N2’ini (d. 1355/1936),%* and others.?> Thus, had
there not been theoretical grounds in Shi‘T jurisprudence, their approval
of constitutionalism would not have been secured.?® In other words, if suf-
ficiently valid juridical reasoning for the legitimacy of will or instrument
were not available, they would not conclude the imperativeness of consti-
tutionalism. Such normative evaluation was based on certain proscriptions
and prescriptions, the determination of which would not have been pos-
sible without a substantive and methodological juristic treatment of the
duties and rights of the ruled and the ruler.

Therefore, the late-1905 peaceful national movement,”” and subsequent
events were a historical forum for analyzing the concept of popular sov-
ereignty as a prerequisite of constitutionalism in Shi‘i jurisprudence.?® In
addition to a de novo review of the yet to be reexamined issue of a Shi‘i gov-
ernment in the absence of the Imam, it was also necessary for the Imamah
doctrine to articulate an interpretation of the concept of mutual rights and
duties between the ruler and the ruled at the epicenter of its underpinning
contractarian approach.” In order to achieve this goal, the then most bril-
liant Usali jurists utilized the legacy of anti-tyrannical discourse already
developed in Islamic political and legal philosophy,® and reviewed it based
on new vectors and concepts—such as the inherent freedom and equality
of every individual. The new interpretation also extensively utilized the
indisputable historical facts of the Prophet Muhammad and Imam Ali’s
practice of power. The main context within which the Shi‘i theory of con-
stitutionalism could be constructed was, apparently, the recurrent issue
of political rule in the absence of the infallible Imam. The predominant
Imamah theory, heavily revolving around the infallibility of the Imam
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as the eternal leader of spiritual and temporal affairs, had postulated the
irrefutable correlation between the two concepts of infallibility and legiti-
macy while excluding the latter from any type of non-Imamite rule. It was,
however, necessary to go well beyond general formulas and make a de novo
analysis of the issue of the legitimacy of the Shi'l government. In doing so,
with undeniable theoretical and historical facts related to the indetermi-
nacy of the time of Absent Imam’s reappearance and advent to power still
in force, jurists had to consider the new historical circumstances where the
Iranians’ popular will had manifested its demands in the form of a Majlis
that had enacted a Constitution as a key fact.

The constitutionalist theory had to deeply engage the just sultanate
discourse that, in its attempt to accommodate the Safavid dynasty’s lack
of legitimacy, had established two main theories: (1) vesting the religious
authority upon jurists as the Imam’s general deputies, which was devel-
oped in the theory of wildyat al-fagih. This was a crucial issue, especially
when one noticed the prevalent just sultanate’s orientation toward the
proposition that the non-Imam’s rule can obtain legitimacy by the general
deputy’s approval of such rule; and (2) restricting the people’s entitlement
and right to rebel to “praying for the softening of the oppressor king’s
heart,” and “expressing their complaints to and seeking support from the
jurists, as the general deputies of Imam.” If popular sovereignty was a
modern concept for proof of which the constitutionalist jurists had to
undertake new juridical efforts, no renewed effort was necessary for pro-
ponents of the power-oriented just sultanate discourse, who had already
tended to appropriate more lenience toward the king’s side of the equation
and emphasized concepts such as social order and the historical experi-
ment of kingship.

In their renewed evaluation of issues, the constitutionalist jurists
employed the then prevailing Uszli theory of limited or prohibited legal-
political guardianship of the general deputies of the Hidden Imam.* The
implication of the Uysili theory, on the one hand, was to revise the broader
concept of legitimacy and discuss it in a new context: if the general dep-
uty’s scope of authority was limited or even prohibited, then what would
fill the Shi‘i government’s vacuum of legitimacy in the time of the Imam’s
occultation? On the other hand, as will be discussed, constitutionalist
jurisprudence was based on a certain type of constitutional review of the
parliament’s enactments in which the Article Two Committee jurists’ role
was to review the legislative pieces that, in one way or the other, were to
comply with the Shari’ah, namely judicial laws. It was within the context
of this constructive constitutionalist jurisprudence that other prerequisites
or concomitant themes of constitutionalism such as tyranny, equality, rule
of law, popular control over power by entertaining the right to political
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participation, freedoms of expression and assembly, and, finally, legitimacy
of the new constitutional order could emerge.

In the following subchapters, I will introduce and argue for the Shi‘i
origins of constitutionalism. In chapter 4 I will argue that not only did the
constitutionalist jurists apply the facts of the people’s movement against
despotism and establishment of parliament in their juristic scheme of
the most legitimate and the closest system of political rule to the utopian
Imamite model, but they also reassessed the concepts of legitimacy and
infallibility with extensive consideration for the concept of popular sover-
eignty in the relationship between the ruler and the ruled.

Jurisprudence of Constitutionalism

The Rights-Based Doctrine of Shi‘T Constitutionalism

While many of the jurists committed themselves to playing leading roles
in the social movement, a rift emerged between them over how to yoke
the tyranny. At the apex of the disagreements was a substantive conflict
on the very concept of constitutionalism that inherently bore the modern
prerequisite of popular sovereignty as embodied in the legislative power.
Due to historical reasons, a specific treatment of the concept of popular
sovereignty was long left undiscussed by jurists.”? The theory of Imamah
as perceived and interpreted in its classical and premodern context on the
one hand, and the “just sultan” discourse on the other had been devel-
oped through the absence of a substantive approach to popular sovereignty
that could claim standing in the theorization of a constitutional doctrine.
Therefore, it is anachronistic to expect premodern jurists to have desig-
nated a definitive role for the people in the continuum linking one theory
to the other®—as either a source of political sovereignty or constituent
power. The Imamah theory, however, when practiced during the reign of
Imam Ali (35-40/655-660), did strongly recognize the people as the main
party to a bi-party contract between the ruler and the ruled. In one of his
sermons, Imam Ali said:

God, by placing me over your affairs, has created my right over you, and
you too have a right over me like mine over you. A right is very vast in
description but very narrow in equitability of action. It does not accrue to
any person unless it accrues against him also, and right does not accrue
against a person unless it also accrues in his favor. If there is any right
which is only in favor of a person with no corresponding right accruing
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against him, it is solely for Allah, and not for His creatures, by virtue of
His might over His creatures and by virtue of the justice permeating all His
decrees... Then, from His rights, He mandated certain rights for certain
people against others. He equated [the beneficiaries and the obligators] with
one another. Some of these rights establish other rights. Some rights are such
that they do not accrue except with others. The greatest of the rights that Allah
has made obligatory is the right of the ruler over the ruled and the right of the
ruled over the ruler. Allah has placed this obligation on each other. He has
made it the basis of their mutual affection, and an honor for their religion.
Thus, when the ruler fulfills his obligation to enforce the rights of the ruled
and the ruled do the same for the ruler, the right will become precious to
them, and the paths to the religion will become visible, and the signs of
justice will appear, and the Prophet’s teachings will duly be implemented.
(Emphasis mine)**

In theory, for Shi'l jurists, like every other Muslim jurist in the pre-
modern era, the rulers were to fulfill the general duty of providing security
and welfare for the people within the context of the Shari’ah; as long as
the rulers fulfilled this duty, a duty of obedience was incumbent upon the
people. In that very sermon, however, Imam Ali clearly qualified the duty
of obedience by the rulers and the people alike to the one that should be
fulfilled exclusively before God, and what He has ordained.* He also con-
ditioned the relationship between the ruler and the ruled to the people’s
right to counsel and advise each other and the ruler by expressing their
mind on issues related to justice and the rights of the ruler,?® and the ruler’s
vulnerability to err:

You should therefore counsel each other [for the fulfillment of your obli-
gations] and cooperate with each other. However extremely eager a per-
son may be to secure the pleasure of Allah, and however fully he strives
for it, he cannot discharge [his obligation for] obedience to Allah, as is
really due to Him, and iz is an obligatory right of Allah over the people
that they should advise each other to the best of their ability and cooper-
ate with each other for the establishment of truth among them. No person,
however great his position in the matter of truth, and however advanced his
distinction in religion may be, is above cooperation in connection with the
obligations placed on him by Allah. Again, no man, however small he may be
regarded by others, and however humble he may appear before eyes, is too low
to cooperate or to be afforded cooperation in this matter...In the view of
virtuous people, the worst position is that it may be thought about them
that they love glory, and their affairs may be taken to be based on pride.
I would really hate that it may occur to your mind that I love high praises
or to hear eulogies. By the grace of Allah, I am not like this. Even if I had
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loved to be mentioned like this, I would have given it up in submissive-
ness before Allah, rather than accept greatness and sublimity to which
He is more entitled. Generally, people feel pleased at praise after good
performances. But do not mention for me handsome praise for the obli-
gations that I have discharged towards Allah and towards you, because
of my fear about those obligations which I have not discharged. Neither
address me in the manner despots are addressed, nor isolate yourselves
from me like when you do with the tyrants who are to be treated so.
Do not meet me with flattery and do not think that I shall take it ill if
truth is said to me, because the person, who feels disgusted when truth
is said to him or a just matter is placed before him, would find it more
difficult to act upon them. Therefore, do not abstain from saying a truth
or consulting me on a matter of justice because I neither regard myself above
erring and nor am immune of erring in my actions unless Allah would
assist me in controlling my soul because He is more powerful than I am.
(Emphasis mine)*’

It was in such a rights-based context that the concepts of oppression
and tyranny as well as the definitive nature and importance of the popular
will in demanding constitutionalism, a constitution, a parliament, and the
right to control and oversee political power were viewed.*® The juristic
discourse of just sultanate, on the other hand, did not go beyond delineat-
ing a division between the political authority of the kings and the jurists’
deputyship of the Absent Imam—according to which the jurists would
supposedly represent the people’s rights. In other words, if the “constitu-
tional” tendency in the theory of Imamah was oriented toward the estab-
lishment of a “contractual equilibrium” and a balance between the rights
of the ruled and the ruler, the just sultanate’s was an attempt to define the
state in terms of apkdim (rules), or positive law,” and not law in terms of
the state. In this context, the king was perceived to hold a dual status (1) as
the executor of religious rules as determined or approved by the jurists, and
(2) as one of the pillars of the “Islamic” sultanate, and the provider of peace
and order.“ In order to further elaborate on this aspect of the just sultan-
ate discourse, the exemplary issue of the land-tax, which has always been
one of the main sources of revenue for a Shi‘ state, would provide suffi-
cient materials. In his treatment of the issue, Qummi mentioned general
juridical rules about public ownership of £harijlands (i.e., state lands), and
the mandate of spending the revenue in the common interest of Muslims
before he cautiously relied on the general discourse of the jurists’ deputy-
ship of the Imam.*! Finally, he categorized unjust sultans into two groups:
sultan-i ji’ir-i Shi‘a (the unjust Shi't sultan) and sultan-i ja’ir-i mukhalif
(literally meaning the opposing unjust sultan, but intending non-Shi‘i
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sultans). On the issue of such sultan’s discretion over the expenditure of
the revenues, he wrote:

There is ishkil-i ‘agim (a huge problem) on the unjust Shiite sultan’s idhn
(permission) [on how to expend the revenue]™2. .. because our sultan, con-
trary to non-Shiite sultans who invoke genuine entitlement [to succeed the
Prophet] in their power, knows that he is not entitled to take the office of
Imam (fagd istibqiq bi mansab), and also knows that it is not legitimate
for him to receive the revenue [it is the Imam who has the inherent right to
do so]. Therefore, the most preferred and cautious measure for him to adopt
is to not receive it without the competent jurist’s permission...although
it is permissible for the non-Shiite unjust sultan to spend it on the com-
mon interests of Muslim society,*> doing so is impermissible for the Shiite
sultan, unless [determined and approved] by the jurist’s prior permission.
(Emphasis mine)*4

According to this view, the issue revolves around following Shari’ah
rules dictating the expenditure of the land tax revenue in the common
interest of Muslims. As long as the rules were implemented, it is as if a just
Imam holds power; to that effect, there is no difference between Imam
4dil (an upright Imam) and sultan-i ja’ir-i mukbalif-i musallat (a ruling
non-Shi‘a unjust sultan).* The reason behind this resemblance is that the
legitimate ends, notwithstanding the means, are met.“® In the case of a
Shiite unjust sultan, however, this general rule is trajected toward obser-
vance of the prevailing Shi‘i doctrine of the sole and universal author-
ity of the Hidden Imam to power. The jurist’s role, as the deputy of the
Imam and in the form of prior involvement in legitimizing any act by
the Shi‘T unjust sultan, is intended to provide the grounds for reconcilia-
tion between the sultan’s lack of any inherent entitlement to rule, and the
Imam’s absence. More specifically, the jurist is assigned to undertake one
of two functions. The first involves (1) determining which manifestation
of the public interest the revenue should be expended for, and (2) rendering
vicarious permission on the Imam’s behalf with an utmost consideration
that would resemble the manner in which the Imam would vest discre-
tions in his governor-appointees if he were present. The second involves
legitimizing the unjust Shi‘i sultan’s role in executing one or more acts,
the performance of which is among the Imam’s authorities, for example,
the distribution of revenues among public agents such as judges and army
soldiers. The issue is whether a combination of an arbiter-jurist and an
executor-sultan would legitimize the unjust Shi‘i sultan’s rule or not. The
proponents of just sultanate theory would suggest that the answer is posi-
tive. However, any valid analysis of the role of the jurist as incorporated in
their discourse has to be qualified by the prerequisite determination of the
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rule on the as-yet apparent issue of the original legitimacy of the said jurist’s
deputyship, and the juridical validity of his determination and control. In
Shi‘i jurisprudence, issues of this nature are generally discussed under the
topic of qualifications and differences between two main contrasting con-
cepts: “hagq” (a right, or authority) and “pukm” (a positive rule). Briefly,
baqq is distinguished by the proprietorship of the subject of the right as
held against others, that is, there is a proprietary element in the right that
establishes its holder’s authority against others. By contrast, the authority
devised in fukm is set to provide a solution for a non-adversarial legal issue
based on the best interests of the parties. While there is an inherent and
recognized temporal benefit for the holder of a right in entertaining his
authority, a positive rule is intended to reward its holder in the hereafter.
The prevailing classical view in wildyar al-fagib (the jurist’s guardianship)
is that the jurist does not have paqq to undertake authority, and his stew-
ardship is to be analyzed according to the conditions of pukm. Obviously,
for a Shi‘T jurist, like any other kind of jurists, it is of utmost importance to
analyze the textual and factual evidence that would establish the grounds
for determining right or rule.#’ I will discuss later how, for the constitu-
tionalist jurists who followed the prevailing Usi/i view, the text of juridical
indicators—Dbased on which the proponents of just sultanate could assume
the jurists’ total succession of the Imam—was insufficient to establish such
comprehensive authority.

It is important to note that the notion of the people’s rights in the just
sultanate discourse was also included in the jurists’ role. Accordingly,
depending on a jurist’s views regarding the extent and legitimacy of the
notion, the people’s entitlement and capability to apply their rights could
range anywhere from “praying for the softening of the oppressor king’s
heart” to “expressing complaints to the jurists and seeking their sanctuary
and support.”® Thus, an independent right to actively rebel against a ruler
who has abused the people’s legitimate rights was completely absent in
the just sultanate discourse. By contrast, the writings of Akhiind and his
colleagues are replete with such references. In an important analysis of ille-
gitimate rule, the Trite Religious Leaders declared that “rebellion against
a ruler who is the embodiment of oppression and pretends to have pledged
his rule on the basis of the Shari’ah” is mandatory for Muslims. So, they
opined, the “people must take this nat™-i khitn-ilid [a bloody leather mat
that in older times was used during executions, a very strong belletristic
metaphor that identifies oppressive rule with the killing innocent individ-
uals] away from their path [to legitimate right].™ It was obvious that des-
potic monarchism would not yield to the people’s rights, especially when
its legitimacy was justified and supported by seemingly valid premises and
precepts.””
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For constitutionalist jurists, religious statements similar to the afore-
mentioned sermon as well as the historical precedents of the life and rule
of the Prophet and Imam Ali provided valid religious and jurispruden-
tial grounds for vesting human beings with inherent purriya (liberty)
and musdwar (equality) in their relationship with the rulers. In express-
ing his views while addressing army commanders, Akhiind declared that
““Ismat va namiis-i a’zam-i din va vatan (the religion’s and the homeland’s
grand purity and honor) are in adherence with and protection of religious-
national human rights.”! On yet another occasion, he asked the preachers
and journalists to “introduce the truth of God-given liberty to the people,
which is freedom from humiliatingly compulsive slavery to the arbitrary
commands of the royal court’s functionaries and agents, and not from obe-
dience to God and ilga™-i quyid-i shariyya (meeting the instructions of
Shari’ah).” He also asked them to “make it clear to everyone that the true
definition of equality is equality between the powerful and the weak, and
the rich and the poor, in their rights and before the law.”>> Mahallati, in
explaining the concept of liberty as introduced by the Religious Leaders,
wrote:

To make it sound and clear, it should be said that puriyyat (liberty) does not
mean that the people are allowed to enjoy absolute freedom and act arbi-

trarily in whatever manner they wish against other’s property and reputa-

tion and life.”® Neither religious nor non-religious groups of human beings

have suggested and supported this definition, because it would amount to

nothing but absolute chaos and the complete destruction of order in the
community. [n this context, liberty means people’s freedom from any type of
capricious rule, unaccountability, and coercion by any powerful individual,

even the king. So no one could impose his dominance, because of power, on the
weak, not even the weakest individual of all, except under the rule of law as
has been enacted and implemented by those nations that mandate equal protec-

tion and abidance on all the people from the king to the pauper. To this end,

liberty is one of mustaqillat-i ‘aqgliyya (independent reason’s findings) and of
the necessities of the religion of Islam, which, briefly, [includes] abolishing the
power-holders’ oppression against the people. (Emphasis mine)*

In order to provide an elaborate and more nuanced treatment of the
origins of liberty as a God-given right in Akhiind’s opinions, Na'ini made
an important argument on why the Prophet Muhammad’s model of rule
transformed into the despotism and tyranny of the Umayyad dynasty
(40-132/661-750). This model, according to Na'ini, was founded on
liberty, equality, and consultation, and followed by the first two Rightly
Guided Caliphs and Imam Ali (himself the fourth and last one of them).
After a lengthy analysis of the Qur'anic example of the children of Israel’s
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intense affliction with the Pharaohs’ oppression, NZ'ini comes full-circle
when he compares their suffering with Muslims’ suffering under the
rule of kings. In conclusion, N&'ini argued that “maghiriyyat-i bay'ar
va tawdghiyyat-i ummat (the people’s weakened and submissive bargain-
ing power when pledging allegiance to the rulers, and the rulers’ undue
resemblance to God’s absolute power), and the ‘ubidiyyar (servitude or
slave-like obedience) of the people to such rulers” had caused these calami-
ties.”> N#'ini also found that, in addition to oppressive rulers’ coercion,
another force that “legitimized” the nation’s servitude was the disperse and
derogatory interpretations of religious teachings presented by those “reli-
gious scholars” who served the despot kings, and justified despotism and
tyranny as well as the ummah’s deprivation from participation and enter-
tainment of their rights in political affairs.’® Therefore, using very strong
wording, he declared that there was an unsacred unity of dual evils, and
correlative and complementing despotisms operating together to maintain
the deprivation that had plagued Muslims with a state of vegetative passiv-
ism, and stripped their conscious knowledge of the purpose of creation. He
finalized his thoughts as follows:

In general, obedience to the autocratic orders of the rebellious tyrants of the
ummah and the bandits of the nation is not only an injustice to one’s own
life and liberty, which are among the greatest endowments granted by God, holy
be His names, to human beings. In addition, according to the explicit text of
the worthy Qur’an and the traditions of the infallible ones, it is tantamount
to idolatry, or taking associates with God, for God alone deserves the attri-
butes of an ultimate possession of creation, and unquestionable authority in
whatever He deems necessary. He alone can be free of responsibility in what
He does. All of these are among His holy attributes. He who arrogates these
attributes for himself and usurps this status is not only a tyrant and ghdsib-i
maqéam-i wildyat (a usurper of the station of stewardship), but also, accord-
ing to the holy texts, a pretender to the divine mantle and a transgressor of
His inviolate realm. Conversely, liberation from such abject servitude not
only releases the soul from its vegetative state and animal status into the
realm of noble humanitys; it also is of the stages and statuses of monotheism
and of the requirements of having faith in it, as is of the stages and names
of khissa [the designated by God, i.e., the prophets]. That is why rescuing
the usurped liberty of the nations and releasing them from the yoke of slavery
and abject servitude and enabling them to entertain their God-given rights and
liberties has been among the most significant goals of the prophets, peace be upon
them. (Emphasis mine)*”

By establishing the inherent character of liberty and equality in human
beings as divinely bestowed rights, N2ini continued to prove the fun-
damental importance of every ruler’s—even the Infallible ones’—duty
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to practice the utmost care in preserving equality and prohibiting the
abuse of religious or political authority. In doing so, he invoked histori-
cal precedents from Prophetic as well as Caliphate/Imamite practices and
models, and categorized equality according to three main manifestations:
musawdt dar huqiq (equality in rights), musawadr dar abkim (equality
before laws), and musdwat dar muqassa va mujizat (equality in liability and
punishment).’® With regards to equality in rights, he referred to the example
of the Prophet’s precision, and his sensitivity in the preservation and equal
implementation of Muslims’ individual and collective rights, as previously
established by tribal customary rules, even though this position conflicted
with his daughter’s interests when he was in a position to employ his dual
religious and political authorities to act otherwise.”” With regards to equal-
ity before the laws, N2'ini utilized another Prophetic example to prove his
point. After the first war between Muslims and the Meccans, Muslims
arrested seventy war prisoners—including the Prophet’s uncle and cous-
ins—and tied their arms with rope. The universal rule for freedom was to
pay different amounts of money or gold, depending on the war prisoner’s
wealth. The Prophet neither allowed discrimination in exempting his rela-
tives or loosening their physical restraints, nor offered any exemption or
reduction in their payments.®® With regards to the equality of liability and
punishment, the prophetic examples were at use again. In the last days of
his life, the Prophet availed himself to Muslims’ right to equal retaliation
of personal injuries, and also, on another occasion, declared that even if his
beloved daughter (i.e., Fatimah) would commit theft, he (i.e., the Prophet)
would make no excuse in her punishment.®’ N#'ini cited similar anecdotes
from the second Rightly Guided Caliph as well as Imam Ali.®?

For constitutionalist jurists, these examples interpreted the nature of
political authority with the utmost duty of care, and not the ultra vires
application of power. Given that the constitutionalist jurists’ doctrine
relied fundamentally and heavily on the Usili school of Shi‘i law, three
important conclusions that are relevant to the concept of inherent lib-
erty and equality can be drawn. First, the Prophet’s practice of leadership
was based on the divinely ordained inviolability of rights, rather than his
guardianship of and authority over the lives and properties of the faith-
ful. The constitutionalist jurists believed in the apparently valid principle
that the infallibility of the Prophet Muhammad and the Imams was the
key element to the ultimate validity of their determination of Shari’ah
laws and to their unmatchable eminence in holding power and leading
the faithful. They, however, did not believe that such infallibility should
translate into entitlement to or establishment of a superior status above the
law for them.®® Usili jurists certainly recognize the infallibles’ legislative
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jurisdiction of authority in determining Shari’ah rules for new legal issues.
The crucial point, however, is that once the law is discovered, even the
infallible is under the duty of obedience. Thus, there are fundamental legal
limits or thresholds that should be observed and could not be overstepped;
among those limits are the preservation and protection of the established
rights. %4

Second, in N#'inT’s arguments, the examples of individual and collec-
tive rights were of the kind whose validity and binding effect had already
been recognized as established rights by tribal customs and conventions,
or shardyi’ al-sabiqah (the rules of previous religious laws, more specifically
here the law of retaliation), and not necessarily by Islamic Shari’ah in the
specific sense of a definition. The Prophet’s iltizdm ‘amali (practical pledge)
to honor established rights, for the most part, had stemmed from his adher-
ence and original pledge to observe the inherent characteristic of equality.
To this end, as long as the established rights in question did not conflict
with the main characteristics of Shari’ah laws, that is, fairness and rational-
ity, it would not matter if they had not emerged or specifically originated
from the particular rules of the Islamic Shari’ah. The duty of preservation
and consideration is the rule and is incumbent upon the ruler, even if he is
as highly esteemed and just as the Prophet. This duty extends to the point
in time when a new law is ordained. Until then, the social manifestation of
rights enjoys the status of the acquired rights of the citizens, and functions
as a legal measure in individual and/or collective relations. Finally, such
established rights should not fall into the category of the ruler’s jurisdic-
tion until a new rule replaces them.® The important point is that this new
rule should have also been ordained with an absolute observance of jus-
tice, to which the human reason would substantially lend its compliance.
As has been recorded in his watha’iq (letters of appointment),°® when the
Prophet appointed governors to the Islamic government in newly annexed
territories, he clearly ordered them to preserve the inhabitants’ proprietary
rights (i.e., the right to their property and land), to respect their choice of
religion and faith, to pay dues when they fulfill what has been assigned
as their duties, and to educate them with the teachings of Islam. He also
prohibited the governors from requiring the people to undertake unbear-
able acts. For newly converted Muslims, an additional careful assessment
of their payments to the government (zakit) as well as blood money (diya)
for bodily harm offenses was also mentioned.®” The Prophet was aware
that substantially new rules should be introduced with complete regard
for society’s capacity to absorb and observe the incremental nature of legal
developments. In principle, there was no exception to the specific constitu-
tive rules of Islamic Shari’ah in this context; they were thus introduced in
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different stages as well as in socially, culturally, and historically contingent
circumstances. Rules such as the abolition of usury; the abolition of the
inhumane treatment of women and arbitrary divorce by men; women’s
individual rights to the independent ownership of economic wealth and
the management of financial affairs; the prohibition of alcohol consump-
tion; equality between Arabs and non-Arabs; and the emancipation of
slaves; all were only enforced after their social and legal foundations had
been established through a sufficient level of social practice.®®

Third, the nature of political power changed after the so-called successors
to the Prophet, that is, the Umayyad caliphs, began to restore the inequali-
ties and discriminations that had been practiced before the Prophetic rule,
and ignored the precedent set by the Prophet. This historical transition-
restoration was coupled with a fundamentally abusive approach to the
Shari’ah in theoretical observation and practical implementation as well as a
misinterpretation of its mandates in favor of the new political establishment’s
interests. Caliphs and jurists—who provided the juridical justifications of
such transition—were to be held responsible. Based on this analysis, N&'ini
took a very harsh stance against those jurists who, despite the Prophet’s firm
prohibition against companionship between the kings and the learned reli-
gious scholars, had sought from the despot rulers mundane rewards—the
kind that would provide them with high legal positions and economic grants
in return for their self-justificatory abuse of the Shari’ah.®” In his opinion,
the restitution of damages—to the individuals who had been deprived of
their rights—caused by such abuse was even more difficult to achieve than
toppling the despot kings and establishing a constitutionalist system.”

It is impossible to explain why and how prominent Usi/i jurists such
as Akhiind and his colleagues chose to support constitutionalism and
insisted strongly on its juridical authenticity and validity without an
analytical treatment of the underpinning jurisprudential theories that
supported the logical outcome of the inviolability of rights. Despite the
mainstream approach, one that limits the origins of constitutionalism
in Shi'i jurisprudence to the constitutionalist jurists’ total rejection of
oppression and despotism,’! there are indisputable facts that strongly
suggest, well beyond the concepts of oppression and tyranny, that those
jurists found complete harmony between the Shari’ah and constitutional-
ism. Moreover, I contend, they founded this harmony on a crucial prereq-
uisite: popular sovereignty.

The Shi' Origins of Popular Sovereignty

In order to set up the argument, I begin with a revealing but at the same
time highly discursive piece of key evidence. Directly addressing the
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despot king, Akhiind, also writing for the opinions of other constitution-
alist Religious Leaders, declared:

Based on the religious duty incumbent upon us and the responsibility that
we find ourselves charged with before the Divine’s Justice, we will not halt
our efforts to eliminate the ignorant traitors’ oppression, and to establish
the foundation of the holy Shari’ah and the restitution of the Muslims’
usurped rights. We will, therefore, apply our utmost strife to materialize
the necessities of religion,72 that the sovereignty of the political rule belongs
to jumbiir-i Muslimin (the general public of Muslims) during the absence of
Hidden Imam, may God Hasten his return. We have informed, and will con-
tinue to let the Muslim community know about this duty [i.e., materializa-
tion of the public’s sovereignty] ...In order to protect the Divine Laws and
the necessities of religion from the intrigue and indignation of mughridin
(those who have a grudge, the malevolent) and mubdiin (the innovators of
illegitimate religious rules, heretics),” we declare in a plain and commonly
understandable language that mashritiyyat-i dawlat (the constitutionalism
of the government) is conditioned by the imposition of the highest level of
limitation, to the possible extent, on the dominance and oppressive free
disposal of the illegitimate authority of the king’s functionaries and their
capricious treatment of the people. Diligent labor for constraining such
dominance and shortening such free disposal to whatever possible degree
and by any potential means [to such end], is az azhar-i daririyyat-i din-i
Eslam (of the clearest necessities of Islam). Whoever rejects the jurispruden-
tial foundations of its wujizb (mandatoriness) in any of the forms should
be perceived as one who rejects the other necessities of religion. Moreover,
anyone who believes that the idea of vesting the right to plenipotentiary acts and
absolute authority to the non-infallible’ is one of the religion’s rules is to be
presumed, at least, a heretic. (Emphasis mine)”®

As can be seen, the foundational basis of this opinion is the notion of
usurping the office of the Imam’s political power during his absence. In
order to deconstruct the position of Akhtind and others on this issue, how-
ever, it is necessary to introduce and analyze the underpinning theories
upon which such an unprecedented and multifaceted reference to popular
sovereignty in Shi‘i law could be made.

The Prohibition of Oppression and Tyranny

As a universally agreed principle, despotism is based on oppression, and an
absolute disregard for and deprivation of the people from their legitimate
rights, in the interest of the despot’s personal advantages. Not only did the
constitutionalist jurists have no objection to the validity of such rational
definitions, but they also believed that many of the theoretical and legal
premises of constitutionalism, including the discourse against despotism,
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originally emanated from religious teachings.”® Prior to the enactment of
the 1907 Constitution, in a stark rejection of tyranny, Akhiind declared it
a mandatory duty for every Muslim to resist oppression and close the gates
against despotic aggressions.”” This fatwa was primarily based on the ratio-
nally apparent and eternal truth of the evilness of oppression’® as heav-
ily supported by a wide array of Qur’anic evidence.”” On the other hand,
given the limitless border of the Q3jar kings’ despotism, Akhiind and his
colleagues found a direct relationship between jurisprudential rejection of
despotism and the imperative of constitutionalism in their various edicts
and letters by enumerating the corruption of oppressive rule. To Iranians
as well as their Religious Leaders, in addition to the loss of large parts of
Iran’s territory,®® the despotic Qajar dynasty’s acquiescence to Russian and
British Empires’ financial and economic penetrations had amounted to
istila’-i khariji (foreigners’ dominance) and taslim-i mamlakar (surrender-
ing the country). The despotic rule had led to the plundering of all the
national wealth and power, and destruction of its domestic business and
industry.®!

To the constitutionalist jurists, “uprooting despotism and the arbitrary
application of oppression by tyrants, was not only a mandatory prerequi-
site for protecting baydah-i Islam (literally meaning the territory of Islam
where the community of Muslims takes root®? or has been formed),* but
also was az aghar-i daririyyat-i din-i mubin, that is, of the clearest neces-
sities of the true religion.” Without meeting those prerequisites, “com-
manding right and prohibiting wrong was impossible.”®* The guaranteed
measure of protecting the Islamic state, in the Trite Jurist Leaders’ mind,
was in making all the necessary efforts to acquire this mashri'-i muqgaddas
(sacred legitimate matter), which was the establishment of Dar al-Shirayi
Milli (National House of Consultation, or the Majlis) and 4jrdyi ginin-i
musdwdt-i Qurini (the implementation of the Qur'anic law of equality).®
Further elaboration is in order here. Baydat al-Islam (the Persian version
is Baydah-e Islam) is a technical term that, in juristic sources, has been
used as the equivalent to homeland in arguments concerning the second
main category of jihad, that is, al-jihad al-difa'i (defensive holy war), and
delineating the qualifications of defensive jihad for protecting the territo-
rial borders of a Muslim country.®® The constitutionalist jurists’ preva-
lent reference to the term, as a characteristic of the Majlis,®” was based
on their juristic finding of correlative existence of and direct relation
between domestic despotic rule and the colonialist states’ dominance over
the Muslim societies. In other words, they believed that a colonial state’s
undue political influence over a Muslim state should be considered, if not
necessarily as a ground for its intention for conducting military strikes
against Muslims’ homeland, then, as a similarly threatening danger to the
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identity of Muslim community; any of these conditions required Muslims’
awareness and precaution,®® hence was subject to being perceived as an
issue related to defensive jihad.89 To them, such undue influence could
only be gained when a despotic political establishment had usurped power.
This is because a despot would only care for his own interests and not the
nation’s, and therefore would easily concede and acquiesce to the colonial-
ist states’ demands and pressures; as such, he would provide the means
for colonial dominance over Muslim countries. In this context, uprooting
despotism was tantamount to defending the religion and the nation by
undercutting the undue influence of colonialist states. It would not be sur-
prising therefore to notice that, in many of their edicts, constitutionalist
jurists equated the establishment of the Majlis (as the symbol of constitu-
tionalism) with the protection of Baydah-e Islam; the Majlis was seen to be
the means to its accomplishment. This alone proves that constitutionalism
was heavily perceived to be if not equal to Shari’ah, then at least one of its
key elements.

Furthermore, despotism was based on a “shortsightedness of opinions
oriented toward personal interests and ignoring the common interests”’
and a “usurpation of the nation’s naturally-given and divinely ordained
liberty.””! Therefore, since “the despotic monarchy had usurped the state
and endangered the existence of the people,”” destroyed the required unity
of the state and the nation and caused bloody confrontations between
them,” sustained the chaos and absence of order,’® and employed an
unbridled and unlimited oppression throughout its rule,”” there was no
Shari’ah-based ground for its legitimacy.”®

The Dialectic between Just Rule and the
Qualified Agency of an Unjust Ruler

Although the general prohibition of oppression was a fertile ground for
rejecting despotism, there were many more juristic arguments at stake to
conclude the imperative of constitutionalism. The general presumption of
the illegitimacy of any non-Imamite rule still posed the formidable issue
of a vacuum of legitimacy for a constitutionalist political regime. In other
words, if to proponents of just sultanate discourse the vacuum could be
filled with the widespread role of a jurist as the deputy of the Imam, the
question as to how the Usi/i School should approach and resolve the issue
was yet to be answered. In my opinion, in addition to rejecting tyranny,
the origins of the answer are to be found in a jurisprudential analysis of
the recurrent issue of working with an unjust ruler, which itself repre-
sented yet another aspect of general prohibition of oppression in Shi‘i law.
It is my contention that the Usa/i treatment of the issue, coupled with the
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constitutionalist jurists’ views on the imperative of constitutionalism,
provides juridical grounds for making a reliable connection between the
people’s rights and legitimacy.

Theoretically, Shi't Usili jurists have consensually agreed on man’
al-wildya min qibal al-ja’ir (the general impermissibility of the agency
of an oppressive ruler).”” The main reason behind such impermissibility
is the rational and juridical set of arguments revolving around purmat
al-i'anat ‘ald al-ithm wa burmat i 'Gnat ‘ald al-zalim fi zulmibi (the prohibi-
tion against assisting in the realization of the ruler’s injustice)’® and the
inseparability of this agency from the commission of sin.”® Jurists have
adopted both objective and subjective approaches to the issue. By an objec-
tive approach, they have agreed on the permissibility of an individual’s
work for an unjust ruler where ikrah (duress) or idtirar (compulsory neces-
sity) has been imposed against the individual’s life, property, or reputation
for accepting the office.!”” However, beyond legally mitigating factors,
there is disagreement on the subject matter of impermissibility among
the jurists. Based on the traditions—by whose tone and content (i.e., the
infallible Imams’ statements), the agency of an unjust ruler is absolutely
prohibited—some jurists found that the address of impermissibility was
directed at the inherent prohibitory character of any act that such a ruler
does.'! Some others held that impermissibility was limited to the ruler’s
inhibited acts or those that include an inhibited act, and thus excluded the
permitted acts.'”? However, beside compulsion, Ansiri believed the main
theory that justified the state of permissibility was al-qiyam bi masalib
al-'ibad (rising up for the common cause of Muslims’ best interests).'®

Ansiri quoted an opinion'®

rendered originally by reliance on a sixth-
century/twelfth-century text that read, “Acceptance of an unjust ruler’s
agency is permitted in [exclusive] occasions where the so called agent would
be able to restore an entitled individual’s violated right.” He then claimed
both the consensus of the jurists and the support of the correct traditions

on the validity of such qualification,'% and argued:

Prior to invoking such consensus, rational injunctions and reasoning indicate
that if the agency of an unjust ruler is prohibited because of its mubarramar
li dhatiha (innate essence), accepting it is [to be] permitted. Because there
are occasions in which the importance of meeting the best interests and repul-
sion of detriments outweigh the [subjective status of] being outwardly included
among the agents of such ruler. Moreover, if it is impermissible because wa in
kanat li istilzamiha al-gulm ‘ali al-ghayr (some external factors have caused
the agency to require an oppression), then [according to this viewpoint], no
oppression would take place by accepting the agency [because the origin of
injustice is to be directed at the external factor, not at the agency]. (Emphasis
mine)'%°
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Primarily, it is necessary to note that Ansari, in his sophisticated opin-
ion, believed that in the process of materializing the best interests of
Muslims there are duties whose undertaking requires no agency from the
ruler. In other words, Ansari put common interests before and above any
type of potential act by the ruler'”” and distinguished them from the issue
of agency. This process, I contend, amounts to a premodern conception of
individuals” scope of self-determination in Ansari’s mind. He argues that
the incumbency of certain duties in the realm of the best interest of society
is both free from the complexities of juristic debates,'® and independent
from the specifically conceptualized perception of legitimacy.'” On purely
technical grounds, the following precepts provide that the act of undertak-
ing this duty is independent from the requirement of working for a ruler:

(1) The general impermissibility of agency in prohibited acts,

(2) The general exclusion of the best interests of the Muslim community
from prohibited acts,

(3) Acts concomitant to rising for the best interest of community are supe-
rior to dalil mukhassis (a particularizing evidence or proof). It is so ana-
lyzed that those acts, by their external accord, do in fact particularize
other general rules.?

By referring to the particularizing characteristic of the acts, Ansari
intended to distinguish acts that relate to those social duties that are
directed toward meeting and establishing the best interests of society.
This, in Ansar’s mind, is the measure by which a jurist should analyze
and balance duty-bound Muslims’ legal reaction to the notion of agency
from an unjust ruler, and, to that extent, any other issue that relates to
such an agency—the most important of which is the issue of legitimacy. A
premodern approach could enumerate examples of such duties as “build-
ing public bridges and roads or channeling water from rivers to lands
or putting lights in the streets and roads,”!! but to the constitutionalist
jurists, as will be discussed later, the scope of the notion of the best inter-
ests of Muslim society could extend well beyond the premodern context.

Another aspect of AngarT’s discourse is the mandatory character of such
an agency in the process of balancing the mandates of commanding right
and forbidding wrong when these mandates are in conflict with the pro-
hibition of agency from an unjust ruler. In order to prove his case, Ansari
made lengthy arguments; I will introduce them briefly here. On the excep-
tional permissibility of wildyat (agency, representation) he cited and quoted
different traditions/reports from the infallible Imams and concluded
that the prima facie impart of such textual evidence refers to the neces-
sity of al-muwdsat wa al-ipsin bi al-ikhwin (comforting and benefiting
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the coreligionists).""? By analyzing the relevant traditions/reports, he then
categorized the permissible agency into the following types:

1. Al-wilayat al-marjiha (literally meaning swinging agency, but
intending the reprehensible agency) where, because of the necessities
of life, the agent agrees to take office from the unjust ruler, and at
the same time has the intention to ease Muslims’ lives and limit the
detriments of the oppressive rule upon them.!'?

2. Al-wildyat al-mustapabba (recommended agency) where the sole
purpose of agency is the agent’s intention to comfort the faithful !4

3. Al-wildyat al-wdijiba (mandatory agency) where the performance of
the mandatory duty of commanding right and forbidding wrong
exclusively depends on acceptance of such agency.

To prove his case, Ansari based his argument on an important Ussli
rational principle according to which “the prerequisite acts necessary for
performing a mandatory act are also mandatory.”'” He then concluded
that if the performance of the duty of commanding right and forbidding
wrong becomes mandatory, it would also be mandatory for the individual
to perform all the necessary acts prerequisite to this principal mandate—
including taking office from an unjust ruler.!®

It is the third type of permissible agency that distinguishes Ansari from
other jurists. Concisely, a juristic analysis of Ansari provides the following

resules:'”

1. The permissibility of agency is based on tamakkun li amr bi “I-ma'riaf
(the possibility of performing the duty of commanding right).!'®
In other words, the permissibility only emerges from the circum-
stances in which it is possible for the duty-bound Muslim (mukallaf)
to perform his duty of commanding right and forbidding wrong.
Otherwise, there is no permissibility or mandate for the duty-bound
Muslim’s act of agency.

2. Permissibility is general in character (jawdiz bi l-ma'ni al-a'am
and includes both wmir mubih (permissible acts) and wmir wajib
(mandatory acts).

3. Angari mentioned, “those jurists, who utilized the connotation of
istipbab (recommendation) in their juristic treatment of agency, had
meant istipbib ‘ayni'®® (individually recommendatory) which is not
substantially different from wujib kifiyi (the mandatoriness of those
duties the performance of which would be religiously fulfilled by suf-
ficient individuals’ undertaking them).”'?! For example, when jurists
say that undertaking the charge of adjudication is a recommended

)119
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duty for anyone who is capable and confident of doing such, they
are in fact referring to a mandatory act (i.e., adjudication) the fulfill-
ment of which would be achieved if a sufficient number of capable
individuals would undertake its performance. In other words, it is
not mandatory for every individual to perform the duty.

This important argument has to be analyzed in further details.
The authority to determine the incumbency of the duty (i.e.,
whether an individual must undertake its performance or not)
is vested upon the duty-bound individual.'*? In order to make
such a determination, the only requirement is the individual’s
qudrat al-'agliyya (rational faculty) in apprehension of his gudrar
al-haiyya al-"urfiyya'® (a potentiality that is commonly held as
normal strength) in undertaking the duty. Therefore, as long as
the individual has not come to conclude that an individual duty
is incumbent upon him, he is not required to take charge of its
performance.

4. If it is obvious that performing a mandatory right has been left
unattended, or that a forbidden wrong is being committed (which
would mean that the mandate of the duty of forbidding it has been
realized), the duty of commanding right or forbidding wrong is
incumbent upon the individual."** Therefore, it becomes manda-
tory for the duty-bound Muslim to accept the agency as a prerequi-
site for his duty.!®

The underpinning presumption of Ansari’s arguments in favor of the
individual’s right to determine his duty is, with regards to legally supe-
rior independent social acts, inherently based on the belief that there is an
original and individual right to self-determination for the Muslims upon
which they can participate in their political destiny. By further analysis
of AnsarT’s arguments, it can also be concluded that the independent acts
necessary for the realization of the common interests of the Muslim com-
munity share the same characteristics of the duty of commanding right
and forbidding wrong.!?® Put another way, given the superior status of
those independent acts and the importance of the duty of commanding
right and forbidding wrong in the Shi‘l contractualist theory of rights,
the duty of commanding right transmits to the superior independent acts
that are capable of defining the nature of a just government. Such trans-
mission evolves into a quintessential congruity between the two concepts
without the existence of which the dilemma of validity—and even of
the mandate—of taking office and agency from an unjust ruler will not
be resolved. On the one hand, there is congruity between “the duty of
rising up for the common interests of the Muslim community through
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comforting and benefiting coreligionists,” and “the duty of commanding
right and forbidding wrong.” On the other, there is yet another congruity
between the “existence of superior independent acts” and “the individual’s
authority in determining ‘the nature of duty’ that emanates from recogni-
tion of the qualifications of the act.”

The juridical-political inference of such combined congruity is that
there is a correlation between the “possibility of commanding right and
forbidding wrong,” and the “just or unjust characteristic of the govern-
ment” that can be translated into the semi- or even real legitimacy of
political rule."”” Despite the fact that Ansari cited and quoted some of the
Shi‘i jurists’ arguments that refer to “just sultan,”'?® he never attempted
to prove that such a sultan—with the exception of quintessential faith in
reappearance of the Imam—could ever come to the fore and hold politi-
cal power.'?? At the same time, he did not approve of “just sultanate dis-
course” either. Moreover, he rejected the jurists’ deputyship of the Imam
in political power and their intermediary role in filling the non-Imam
rule’s vacuum of legitimacy.'’® The reason was simply that if it were
possible to establish a legitimate just sultanate with the intermediacy
of jurists, there would have been no need to discuss the necessity of the
pristine qualification of infallibility of the Imam as the sole authorized
individual capable of holding political power. By Ussli accounts, the
intermediary role of the jurist, in the form of the deputyship of the Imam
as employed in legitimizing unjust rule, would be equal to leveling the
infallibility of the Imam to the jurist, and considering such an exclusive
characteristic to be a transferable subject—an idea that no jurist would
support. My point here is not to rebut such an impossible equation. It
is, however, to argue that the whole discourse embodies an emphasis on
the duty of commanding right and forbidding wrong. In other words,
if the principal conditions for the establishment of a just political rule
are similar to those based on which the prohibitory nature of agency
from an unjust ruler could be transmitted to a mandatory duty, then
the key issue is not the type of government. Rather, it is the possibility
of performing the duty of rising up for the best common interests of the
Muslim community, which includes commanding right and forbidding
wrong. In addition, the yardstick of justness of political sovereignty is the
possibility of fulfillment in performing such mandatory duties wherever
possible even in an unjust rule.’®’ The final point is that by vesting the
authority of determination to the individual, Ansari rejects any special
discretionary role for the jurist, and therefore opens the argument for
declaring that any political agent who violates such individual authority
has, in fact, committed an injustice by infringing upon the individual
rights of Muslims.'%?
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This analysis leads us to the complementary discussion of the next main
issues, that is, the conditions for performing the duty in the absence of the
Imam, and the dialectic between these conditions and /isba matters,'*? on
the one hand, and the absence of authority for the jurist of guardianship of
the Shiites’ political life, on the other.

“Commanding Right and Forbidding Wrong” and Hisba Issues

Again, in order to present the discussion, I find it necessary to begin with
the constitutionalist jurists’ opinions. After the cruel dissolution of the
Majlis, the Trite Jurist Leaders, in stark support of the Majlis and consti-
tutionalism, wrote:

Usurpation of the Shi‘i government is [one] of the necessities of the Ja'fari
Madhhab (the Twelver Shi‘i School)... With regards to hidden exigencies
and the time’s expediency, we have to conceal our intentions [of unfolding
the technicalities of juristic debates]. We should, however, briefly state the
present time duty of all Muslims [i.e., the Shiites of Iran] that in the time
of absence [of the infallible Imam], “uqali™i Muslimin va thiqat-i mu'minin
(the rational and discerning individuals of Muslims and the trustworthy of the
Jaithful people) are authorized to take the charge of administering the ‘urfi'>
and hisbiyya (representation-guardianship) duties. The embodiment of such
[authority] was the very Consultative Assembly [i.e., the Majlis] that has been
coerced to dissolve by the tyrants’ and the disobedient sinners’ oppression. Today,
it is individually mandatory to all Muslims to employ their utmost strife for the
cause of re-establishment and reinstatement of the Assembly. Being lazy and
recalcitrant in doing so is tantamount to retreating from [battle fields of]
the holy war and, therefore, a major sin. (Emphasis mine)'*®

As can be cleatly inferred, the constitutionalist jurists advocated such
a broad base of authority for this specific group of individuals that, in any
social categorization, they would share characteristics similar to those of
the elected legislators and executive authorities. It is, however, necessary to
discuss the technical terms (bisbiyya duties and “urfi issues) that they used
in their theory. It is my contention that the constitutionalist jurists” utiliza-
tion of the terms for theorizing their views on constitutionalism emanates
from the concept of independent duties for the achievement of the common
good and the interests of the Muslim community that Ansari had previ-
ously developed. In other words, the customary and pisbiyya duties share
the identity of the duties that are related to al-giyim bi masilibh al-ibid
(rising up for the best interests of the Muslim community).

Hisbiyya discourse is generally perceived as the founding juristic theory
of, but not limited to, Islamic administrative law.!*® In Sunni sources, the
issue has been studied in close relation to the general duty of commanding
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right and forbidding wrong.'*” Sunni jurists have also employed the con-
cept as a term of art for the specific duties of the market inspector in an
Islamic government.'?® By technical definition, jiséa in Sunni Law is “any
munkar (illegal act) which: (1) is being committed in the present time,
(2) Mubptrasib (the public administrator who has the authority to perform
the duty of prohibiting illegal acts) can discover without investigation [i.e.,
only an illicit flagrant offence], and (3) can be verified as illegal without
recourse to ijtihad.”'* In this context, the discussion of pisba has been
developed in two general categories of conditions attached to the pisba and
the qualifications of the muptasib.'*® Based on the distinctions made by
Mawardy, it has been so argued that “the jurisdiction of jisba lies midway
between that of gadi (the decisions made in the law courts) and that of
the mazalim (the decisions made in the courts of wrongs).”'*! An pisba
duty, in general, has to be analyzed and enforced in three subcategories.
First, huqiiq Allah (the rights of God, mostly categorized in badir or acts
of worshipping, as a relative equivalent to public rights). Second, bugiiq
al-adamiyin (the rights of individuals, mostly categorized in mu‘amilit or
relations between individuals such as transactions and established social
customs, or an equivalent of private rights). Third, bugiq al-mukbtalita
(the combined rights of God and individuals where both are commonly
concerned).'*? The illegal acts are also categorized in yet another three sub-
groups: those that affect worshipping God (cases such as an individual’s
attempt to contravene devotional rules or to change established forms),
those that involve reprehensible conducts (i.e., dubious situations that incur
the suspicion of committing illegal acts), and those where an individual’s
divinely devised right is being infringed (e.g., when the prohibited act of an
undue searching of homes is done by someone who hides in a place from
where he can spy inside another’s house without knowledge of the owner of
the house).'> Given the sophisticated jurisprudential analysis of the con-
cept of hagq (right) in Islamic law, and its inherent relation to the notion
of duty, any categorization of rights was also nuanced by philosophical
trajectories in which relevant issues such as adjudication and the discov-
ery of rules found prominent place in the arguments of pisba.'"4 It was in
this context that mubtasibs (the administrators of pisba duties), based on
the jurists’ findings in the three aforementioned categories of rights, were
assigned to regulate the practical manifestations of such rights and imple-
ment the jurists’ findings. This was where the religious concepts of marif
(right) and munkar (wrong) would take the forms of “legal” and “ille-
gal,” respectively. Throughout the history of Muslim societies, the classical
institution of pisba and the office of muptasib transmuted into the duty
of inspecting the market. Such a transition should be viewed in a direct
relation between the state’s degree of adherence to the implementation of
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the universal duty of commanding right and prohibiting wrong, on the
one hand, and the adoption of policies tolerant toward prevalent practice
of the duty by individuals, on the other. In other words, from the rich!®
and broad base embedded in the juristic discourse of commanding right
and prohibiting wrong (which was transmitted in the “enforcement of the
law and the prevention of illegality”),!*¢ the importance and value of the
institution diminished and plummeted to measuring the weights and set-
ting the market price of goods.!”

In Shi't Law, while the duty of commanding right and forbidding
wrong as the core of the concept was upheld,'*® it has been viewed in a dif-
ferent scope,'® which also included non-litigious matters.”*® According to
a Shi'i scholar, a bisba duty has four major qualifications:

(1) There should be an expedience for the establishment of the legitimacy
of the duty in private matters or in public matters. As a private issue, the
example could be the protection and administration of an absent third
party’s proprietary rights in emergency circumstances when the property
is unattended and obtaining a judicial permission is practically impossible.
For example, when the neighbor is absent and his house needs repair and
maintenance. In the public sphere, however, the administration of any
unattended public duty is at issue. (2) The intended matter should not be
among the intending individual’s personal interests, (3) It should be per-
formed with the intention of accomplishing the best interest and expedi-
ency of the third party or the public, and (4) Such expedience, according to
the Shari’ah, should not be left unattended.”"

Given the fluid characteristics of the acts and the complicated nature of
the difficult concept of fisba embedded in jurists’ definition of the term,"?
two important issues are at stake: (i) the question of fact or the issue of
clarification (i.e., what exactly the manifestations of pisba are). This issue
becomes substantially controversial when we notice that the legal presump-
tion of prerequisite authority, by its nature, may linger between “represen-
tation” and the “guardianship” of the third party or the public’s interest.
(ii) The right person to carry out the duty and the qualifications he should
have. It is an indisputable fact that Shi‘i jurists have serious disagreements
on both issues.

The Issue of the Clarification of Hisba in Shi'i Jurisprudence. In general,
Shi'l jurists agree that the protective custodial duties of two groups of
individuals are among the indisputable manifestations of Jisba duties:
(1) the ghuyyab (those who are absent) and the protection of their propri-
etary rights, and (2) the life and properties of the gussar (those who lack
sufficient capacity for the administration of their rights and are prohibited
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from intervention in their rights, like insane and minor individuals whose
legal guardians are not available).”™ In its classical and traditional approach
to the issue, the main measure by which the Shi‘T jurists have deciphered
and categorized pisba matters/duties is the existence or inexistence of a valid
text in which a person in charge of performing the duty has been desig-
nated. While it takes a very powerful legal imagination to determine and
enumerate all the matters that could fit within such a broad context,"* the
Shi'i jurists have applied an ad hoc analysis of a variety of judicial and liti-
gious issues in order to clarify the scope of fisba. Some of those issues are:

paying an abstaining party’s debts from his properties where a judicial ver-
dict has been issued to that effect, stopping the sale of an endowed property
in the absence of legitimate cause, stopping the sale of a mortgaged prop-
erty when it accrues an unrecoverable damage for the owner, designating
a trustee [an escrow-like agent, even without the owner’s consent] charged
with protecting the property until the legal disputes are resolved, designat-
ing a guardian for a minor or an insane person when presumptive guardians
[i.e., father and paternal grandfather] are dead or unavailable, requiring the
abstaining husband to pay alimony to or divorce his wife, adding an aide to
a testator who is unable to perform his duties, deposing a testator who has
violated the duty of care and refrains from resignation after his miscarriage
of duty is established by the testimony of witnesses.'>>

In a much more technical analysis, other concepts are also added to the
argument. A classic Shi‘i conception of the term provides the following
definition:

Hisba means qurba (proximity) which connotes secking proximity to God.
A pisba matter is any good deed, the realization of which we know is at the
bequest of religion in the world, while a specific person is not appointed to
take the charge of its performance.””® Among those deeds is performance of
the important duty of commanding right, when its omission has appeared,
and forbidding wrong—when it is being committed.””

In this technical setting, hisba issues relate to those legitimate duties
the undertaking of which, we have certain jurisprudential knowledge, will
satisfy God."® In other words, we know by certitude that God will be
dissatisfied if those duties are left unlooked after. The argument becomes
more complicated when jurists take the intertwined notion of proximity to
God into consideration. Sadr mentions: “What is meant by ‘act for prox-
imity’ is any act for whose legitimate realization in the world, a will exists
that our knowledge about it [the will], does not [merely] emanate from the
divine ordainments.”*®
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Put differently, while we do not have certain specific text-based
knowledge about the act or its rule, we know, by our own apprehension
of the broader context of legitimate necessity, that there is a legitimate
cause for undertaking the act and for the necessity in realizing (i.e., com-
ing to existence) its consequent results. In order to clarify those acts and
their consequent results, Shi'T jurists have taken a case-by-case approach
in their jurisprudential treatment of the concept of jisba. In the follow-
ing, I will introduce some examples of such ad hoc designations in jurists’

arguments:mo

1. In a legal action when the assignee of a bill of exchange denies
receiving the assigned money, he is allowed to introduce less than
the legally required number of witnesses. Such testimony, as evi-
dence, is called bayyina hisba.'®* The objectives are to preserve social
order, to prevent undue enrichment, and to protect the sanctity of
legitimate property. The rule clearly is to loosen the strictness of the
evidentiary rule on the required number of witnesses to be produced
in a financial dispute and to allow for the circumstantial evidence to
stand. This solution provides the right to raise a legitimate defense for
the assignee.

2. Based on a pisba right, a nonparty individual has the permission to
remove belongings that are combined with a usurped property.'®?
The objectives are to preserve social order, to prevent an undue
enrichment, and to protect the sanctity of legitimate property. The
rule is the separation of legitimate properties and their protection
from illegitimate disposition. The solution is to honor and uphold
the right to possession of legitimate property in urgent circumstances.

3. If (i) someone has access to a deceased person’s estate, (ii) is aware
that the deceased has allocated a fee for hiring an agent to perform
his/her failed duty of pilgrimage to Mecca, and (iii) knows that the
deceased’s heirs will not honor the deceased’s decision of such alloca-
tion, then, based on a pisba-oriented rule, he is allowed to put aside
an equal amount of the fee for performing the pilgrimage from the
deceased’s assets.'®® The objectives revolve around (i) commanding
right, which involves (a) honoring the deceased’s continued proprietary
right, (b) honoring the legitimate right of the deceased to the vicarious
performance of bis religious duty, and (ii) prohibiting wrong through
the prevention of the undue disposition of the heirs over the legiti-
mate rights of the deceased person. The rule is devising authority
for the quasi-testator over the deceased’s assets. The solution is to
support the legitimacy of the quasi-testator’s duty-authority in divid-
ing the asset for a legitimate cause.
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4. In a case when the appointed executor of the testament has been

Jasig (a person who does not meet the legal requirement of righ-
teousness), and we were not aware of his status, the issue is whether
the executor’s implemented decisions prior to our knowledge are
legally binding or not. ‘Allima and Shahid al-Awwal held negative
opinions. Fadil, however, based on the logic of /isba, held that the
executor’s decisions are ndifid (legally effectual) because of the mere
requirement of necessity.'** The objectives here are the preservation
of social order, and prevention of probable damages incurred by res-
titutio in integrum, including irreparable damage to the properties.
The rule is the legal effectuation of a nonqualified testator’s deci-
sions. The solution is the presumption of the exceptional validity of
the testator’s decisions in exigent circumstances.

. It is mandatory for the minor heirs of a deceased father or pater-

nal grandfather to uphold their legal guardians’ appointment of an
executor who is entrusted with control over the minors’ proprietary
rights. Even when such guardians have not appointed an executor,
the minors still have to uphold the decisions made by any duty-bound
Muslim who, based on a pisba-oriented duty to assist in the coming
into existence of the deceased individual’s legal right as reflected
in his/her testament, has stepped in to protect their rights.'®® The
objectives here are to preserve social order, and to prevent minors
from interfering with their properties. The rule is the derivative duty
of obedience incumbent upon the minors to honor their presump-
tive guardians’ decisions. The solution involves devising an authority
Jfor a non-appointed testator to intervene with legitimate cause in the
protection of the minors’” proprietary rights.

. If the spouses, when in shiqigq (marital dispute and physical sever-

ance prior to divorce), refrain from assigning their arbitrators, it is
the pisba duty of the judge to assign the arbitrators on their behalf.!®
The objectives here are the preservation of social order, commanding
the right of abiding by the Qur’anic rule requiring the intervention
of the assigned arbitrators, and forbidding the wrong of omitting
the Qur’anic rule on the duty of disputant spouses to assign their
arbitrators. The rule here is the judicial authority of the judge to
act on behalf of the refraining parties. The solution is to devise an
exceptional judicial authority for the judge to act on behalf of refrain-
ing spouses in marital dispute.

When analyzing whether a defendant accused of committing
a hudid crime'® has the right to appoint an agent to defend on
his behalf or not, Karaki held that every duty-bound Muslim
who has sufficient knowledge to prove or disprove the crimes can
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represent the defendant. He argued that the /isba theory of the
presumption of istiwa’ al-mukallafin (the equality of all the duty-
bound Muslims) governs over the case.'®® The objectives here are
the preservation of social order, and the purging of judicial pro-
ceeding from undue injustice against the accused. The rule here
is the presumption of equality in qualified individuals’ right-duty-
authority to interfere in the judicial processes of proving a prede-
termined crime. The solution here is the legitimacy of providing the
accused with the right to legal assistance in questionable occasions.

. If someone, without prior knowledge that a property had previ-

ously been put in trust, possesses the property, and then realizes
its trusted status, and when there is a fear that the property will be
destroyed, the possessor has a pisba authority to sell the property
with the intention of protecting the absent trustee’s proprietary
rights. Such intention should be based on a niyyar pisba al-Shar‘iyya
(an intention that is binding by Shari’ah rules). If the possessor
takes necessary care of the property but is not able to save it, the
possessor is mupsin (beneficent) and, therefore, not liable.'®” Such
possession is based on fiduciary and trust.”® The nature of the act
is revealed by the intention of doing a charitable act with the objec-
tive of preventing a halt or disorder that may incur the order of
society; it is founded on pisba, and commanding right and prohib-
iting wrong that is recognizable for the Legislator through shahida
bisbi (bisba testimony).””! The objectives here are the preservation
of social order, and honoring the absent owner’s proprietary rights.
The rule is a bona fide possessor’s fiduciary duty to take the utmost
care of an unowned property in preservation of the owner’s right
under exigent circumstances. The solution is the legitimacy of the
exceptional authority of a bona fide possessor of an unowned property
to sell it on behalf of its owner.

According to a hisba rule, an individual who has revived an uncul-
tivated land is vested with legal priority in possession over every-
one else.!”? The objective is the maintenance of social order. The
rule involves honoring the legitimate labor of the individual. The
solution is the legitimacy of the right to priority of the laborer over
possession.

If a husband refrains from paying his wife’s mahr'’> (dowry), the
judge has a pisba right-authority to confiscate the refraining hus-
band’s assets at the amount of his debt to the wife.!”* The same is
true if the executor refrains from paying the nafaga (alimony)'”
of the deceased’s wife.””® The objective here is the preservation
of social order, the preservation of the individual rights of women

173 (
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during and after marriage, and the prevention of wrong by depriv-
ing women of their legitimate marital monetary rights. The rule
here is that the husband, or his appointed testator, is required to
pay the spousal dues and benefits of his wife. The solution in this
case is to devise an exceptional judicial authority for the judge over
the refraining husband’s assets or a legal testator’s miscarriage in
the management of assets by depriving the wife of her financial
rights.

11. On the legal occasions when a woman has a right to divorce and
her husband refrains from doing so, the judge has a jisba right-
authority to divorce her on behalf of the refraining husband. If the
judge fails to render the verdict of divorce, the authority is vested in
the most just individuals among the faithful.'”” The objectives here
are preservation of social order, and honoring the individual rights
of women. The rule is that the husband must honor his wife’s right
to divorce. The solution is to devise an exceptional judicial author-
ity for the judge to act on behalf of the refraining spouse in the
performance of marital duties, and devise a substitute exceptional
authority for specified and qualified individuals to act on behalf of
both the failing judge and the refraining husband in the protection
or performance of marital duties.

As can be perceived, in the context of balancing individual rights and
preserving social order while reviewing the general rules governing the
facts of each case, Shi‘l jurists have suggested different solutions that—
according to their views on justice and fairness—best served the parties’
legitimate interests. The issue is not whether they could come up with
better solutions. It is the element of justness and fairness in the juristic
process—as epitomized in the duty of commanding right and forbidding
wrong in the context of the combined objectives of honoring rights and
preserving social order—that matters. Through the medium of new rules,
then, another right, duty, or authority emerges from that process. The
judicial nature of the argument and the manifestation of the process in
exclusively diverse judicial atmospheres correspond with yet another obvi-
ous fact: it is only in the context of judicial cases that new rules and opin-
ions, and to that effect, new theories, come into existence. One should
also note that the underpinning presumption of the jurists in rendering
opinions was their general observation of the exclusive authority of the
Imam in having the final word in all legal and religious issues,"’® as well as
the specific provision of whether his authority is transferable to the jurists
or not."”” The prevailing view in Shi' law on validity of juristic finding
considers these discoveries to be fallible, and subject to final approval
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on Resurrection Day. Therefore, Shi‘ jurists have always been heavily
inclined to declare their opinions as the most achievable, rather than the
most authoritative.'3

In having further analyzed the jurists’ opinions, it is now necessary to
discuss the underpinning concept of proximity—that is, a legal analysis
of “the legitimate cause for the realization of the act and its consequent
results,” which is considered to be based on both Shari’ah rules and our
rational perception.'®" In his long and sophisticated debate on the permis-
sibility and legitimacy of hiring an agent and paying for the vicarious per-
formance of acts of proximity—and whether or not such gain and receipt
of payment is legal—Ansari argued in favor of the general permissibility
of acting on behalf of others and receiving payment for it.!3? He excluded,
however, receiving payment in two major categories. First, he excluded
wajibat aw mustapabbat ‘ayni'™ (mandated or recommended individual
duties), where due to the requirement of personal incumbency and the
performance of mandatory or recommended acts, vicarious proximity is
held to be impossible. In other words, purity in proximity to God should
necessarily be experienced—and fulfilled—by the individual through
the personal incumbency of the act, and does not come into existence by
another’s agency. Second, he excluded wdjibir kifiyi (mandatory public/
social duties)'®%; these are those unspecified mandatory duties that if per-
formed by a sufficient number of duty-bound Muslims, the others’ burden
would be released. By contextualizing the argument within three premises,
Ansari contrasted the notion of acts of proximity with the important issue
of public or individual interests. The three precepts were:

1. Maintaining the order of society is a mandatory duty.

2. Specialized public duties transform into the mandatory individual
duties of the specialists. Since no one else is capable of completely
protecting the interests embedded in these duties, they practically and
specifically transform into the individually mandatory duty of those
who have the prerequisite knowledge of performing them. For exam-
ple, the adjudication and medical treatment of patients are, in general,
mandatorily incumbent on those who have the required knowledge of
law and medicine. It transforms into their individual mandatory duty
when a public or individual interest is left unattended and there is a
need to perform the duty for the protection of said interest.

3. Those public duties, upon which the order of society has been
founded, are among the mandatory public duties.

The technical question is that, given the theoretical impermissibility
of receiving payment on mandatory public duties, how can one justify
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compensation for performing those public duties?'® In response to this
question, Ansari introduced seven competing juristic arguments.'*¢ While
arguments regarding the issue of compensation do not directly relate to my
discussion, Ansari’s seventh argument does provide invaluable and author-
itative insight into the relationship between the pisba and public interests
on the one hand, and the issue of the fundamental rights of the individual
in Shi‘i Law on the other. According to that argument:

The mode of mandatoriness of the act of performing public duties is not essen-
tially embedded in the act itself. They are mandatory because accomplishing the
higher objective and mandate of a sustained order in the society is due upon their
subject matter acts. Public duties also become mandatory on the basis of what
is necessary for the preservation of [the right to] life. Maintenance of the social
order cannot solely be achieved by a/-'amal tabarru’an (voluntary charitable
acts), it is also based on al-‘amal bi al-‘ujrat (compensable acts). In the case
of medical services, what is mandatory in the preservation of the right to
life and maintenance of the social order is that the physician avail himself
and his knowledge to the patient, not to do it without compensation. He
can opt for undertaking it as either a charitable or a compensable act. Thus,
if the patient pays him, it becomes his mandatory duty to cure the patient.
If the patient does not pay, however, considering the necessity of curing the
patient in preserving his life [which makes it, yet again, mandatory for the
physician to cure the patient], the judge, based on the logic of jisba, will
order the patient to pay the physician’s fees. In either of the circumstances,
it is permissible for the physician to undertake the duty with the intention
of receiving compensation. Even if the patient does not have any money to
pay the physician, he bears the burden of paying a debt that can be made ata
later time in life or even after his death. If he is found unable to pay, the debt
should be paid from collected alms or other sources. (Emphasis mine)'®”

The prevailing theory of accomplishing the “higher objective of sus-
tained order in the society” is heavily based on'®® the duty of commanding
right and forbidding wrong.'® Such duty in turn corresponds to a well-
established precept in Islamic law, which calls for any act that “bdifizat /i
‘l-magqdsid al-khamsah allati taqtadi bi wujib hifguba al-'agl ka al-shar”
(protects the five objectives whose preservation is required by the rule of
reason as well as the Shari’ah).?® These five objectives are preservation of
human life, property, reason, honor, and progeny.'! Therefore, the legiti-
mate cause for the realization of a pisba is any premise that is instrumental
for and intermediates in the coming into existence of social order, which
in turn is based on the preservation of the five fundamental rights. In the
aforementioned case of the physician, the judge’s verdict on payment to the
physician is an instrument that not only regulates the relationship between
the patient and the physician by accommodating the physician’s legitimate
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right and intention to be paid (if he has such intention), it also provides
for the greater good of society, that is, the social order that is to be main-
tained, and the implementation of its underpinning duty of preservation.
The context in which all of these dynamics play out is the broader concept
of commanding right and forbidding wrong.

The notion of proximity to God is not a stranger to this context. It
is present in the intention of every individual who undertakes the duty
of commanding right and forbidding wrong, and for that matter a jisba.
Proximity to God is manifested in acting in observance of the effort to
honor the universally applicable rights of individuals—for which God has
ordained His Shari’ah—and undertaking the fiduciary duty of utmost care
for the preservation of other’s interest—be it an individual or the public—
when the preservation of this right or interest is unattended. Whatever it
is, proximity exists in the deeper layers of those dynamics; this proxim-
ity belongs to the realm of individual moral experience and spiritual bar-
gains made between God and the individual, which are mostly approached
through the devotional and worshipping nature of the act.

Ansari then went on to discuss the legitimacy of the rule of compensat-
ing for the services of two other mandatory individual duties: that of an
appointed testator’s fees,'> which is a pukm taklifi (an injunctive ruling),'?
and that of a mother’s right to be compensated for breast-feeding her new-
born baby,"* which is a hukm wad'i (a declaratory ruling).!”> He finally
concluded:

If an act is one of mandatory public duties [upon which the social order is
founded], it is permissible to hire someone [to perform the act on behalf
of others]. By the employee’s performance, the mandatoriness of the duty
is fulfilled, and therefore, no one else is in charge even if the objective of
imtithal [i.e., similarity between the two intentions of the employer and the
employee] is not achieved.

Receiving payment for a physician upon whom performance of the [gen-
eral] duty [of treating patients] is specifically incumbent, and who has
made his services available to the patient, is of this nature. Although the
act of treatment has been specified, providing the necessary co-presence
of physician and patient—which is the threshold step toward treat-
ment—includes an unspecified [joint] mandatory duty. The physician’s
duty [i.e., every physician has to provide medical services to patients],
and the duty of the patient’s relatives [i.e., the duty of providing a physi-
cian] is incumbent upon every member of the patient’s family. The phy-
sician’s presence is tantamount to performing a mandatory public duty,
just as providing for his presence is the unspecified duty of the patient’s
relatives for realization of which paying the physician is permissible. [So
we have three different duties: (1) the individual mandatory duty incumbent
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upon the specified physician, (2) the public duty of the physician to render
his medical services to patients, and (3) the general duty of a patient’s rela-
tives to provide the patient with the presence of a physician. The permissi-
bility of making and receiving payment emanates from the benefit that the
patient receives from physician’s presence, not the physician’s act in rendering
medical service.]

Any act from whose evidence we discover an individual right which is to be
honored by any duty-bound Muslim is [also] excluded from those compensable
acts, because by performing the act, it is the mandated duty [of honoring the
right] that has been fulfilled, and it is not permissible to receive payment for
performing mandatory duties. It is so held from the prima facie evidence of
the mandatory duty of burying a deceased person, that the deceased person
has the right to burial. Anyone who participates in undertaking the duty, in
fact, honors the deceased’s right, and it is impermissible for individuals to
receive payment for honoring such right. It is similarly true for teaching the
rules of mandatory worshipping acts to those who do not have the required
knowledge and are in need of knowing them...A lutfun qaribat (an inge-
nious précised [legal] mind) is needed to determine what is an individual right
and what is not. (Emphasis mine)'®

Based on AnsarT’s debates and the jurists’ employment of the concept of
bisba in their opinions, one can draw the following conclusions:

1. Hisba as a hukm (rule) is a legal permission that is rendered when
there is a legitimate cause for the protection of social order and indi-
vidual rights.

2. Hisba as a haqq (right) is an entitlement that represents the individu-
al’s right or the public’s interest in dubious, suspicious, or necessary
circumstances.

3. Hisba as a taklif (an obligation, a duty) is, by nature, a mandatory
public duty that should be honored when it is discovered after bal-
ancing rights and rules.

4. Hisba as wildyar (authority on representation) is an exceptional
authority devised for a judge or a qualified individual where the
principal in charge of the duty, in which a legitimate right or interest
of a beneficiary exists, is refraining from taking the proper action,
or is absent or unable to protect the legitimate right or interest. It
should not be confused with Hisba as a haqq.

5. Hisba matters need to be discovered by legal minds and judges, and
performed by those who have sufficient legal capacity to interfere
with the order of society and the protection of individual rights.

6. In hisba discourse, both the order of society and individual rights are
to be strictly scrutinized. In fact, while it is very difficult to theorize
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which outweighs the other, it is of utmost importance to balance
them in each specific case.

The Issue of Authority in Charge of Hisba in Shi‘i Jurisprudence. With
regard to the earlier conclusions, I will now discuss the second main issue
of hisba discourse, the authority in charge of pisba matters. As mentioned
before, next to the question of fact, the other fundamental element of
any pisba issue was that a specific person is not appointed by God to
undertake the charge of implementation of the duties that emerge from
a hisba."” The notion of the absence of a specific, appointed person in
charge can be viewed as seemingly conflictive with the broader concept
of God’s satisfaction with the realization of bisba. In other words, it can
amount to an antithetical proposition where it remains unclear as to how
God could be satisfied with the performance of a duty without informing
the legal agents and the duty-bound Muslims as to which one of them
is in charge of its undertaking. In theory, this would be a misguidance
that may contradict God’s widespread /uzf (benevolence) in the human
beings’ path toward knowing His Laws. A more thorough juristic view,
however, leads us to conclude that the logical postulate of an absence of
appointment is equal to assuming generality in the existence of the duty
for all. In other words, if no one is specified, it means that everybody is
in charge. This idea is based on two intertwined juristic arguments: first,
with an absence of appointment, the subject matter act is a public duty.
As discussed before, mandatory duties are divided into two categories:
mandatory individual duties and mandatory public duties. The main ele-
ment in an individual duty is the specificity of its incumbent charge. By
contrast, a mandatory public duty is general. The logic of a public duty
is that if anyone undertakes its performance, the burden of the rest will
be released because the objective of the charge was achieved by one such
performance. Second, as described eatlier, the concept of hisba is another
equivalent to the duty of commanding right and forbidding wrong. It is
obvious that such duty is a public charge, and not an individual one.'*®
In fact, one can conclude that it is the performance of the duty of com-
manding right and forbidding wrong that, if left unattended, would leave
God dissatisfied. The main context for the duty, as mentioned before, is
the preservation of the five higher objectives of the Shari’ah, meaning
the protection of every human being’s life, property, honor, reason, and
progeny. This rich and comprehensive context, as can be imagined,"”’
allows the issue of authority in /isba to provide for thorough arguments
on the modern subjects of individual rights and freedoms as well as the
breadth or limitation of political power. Given the key element of “legiti-
mate cause” in the form of an individual interest, or public expediency
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in the process of realizing a /isba, and the importance of observing this
cause and expedience by the person in charge, Shi‘i jurists have proposed
two main responses to the issue: (i) The premodern theory in Shi'i juris-
prudence that is based on a sequel in performance of the duty by the
jurists, in the first place, and the most reliable and just of the faithful,
after them; and (ii) the modern theory that the constitutionalist jurists
proposed and designated the most reliable and just individuals to be the
sole authority in charge. Two important consequential factors heavily
count for the difference between these two responses. The first of these
concerns the absence or existence of a social order in which realization
of hisba is institutionally organized. The premodern response had devel-
oped in a sociopolitical order that had historically been characterized by
despotism, and a widespread disregard for rights and the best interest of
the community. Whereas the modern response gleaned a new order in
which the Majlis and a structured judiciary, as social institutions respon-
sible for the regulation and organization of the processes of realizing a
bisba, were on the scene, these two important institutions were virtu-
ally absent in nineteenth-century Iran.?*® The second factor is the long-
standing traditional role of jurists as adjudicators. In the absence of a
structured judiciary, the jurists usually took the office of judge and adju-
dicated legal disputes. Consequently, the state’s obligation was to honor
and enforce their verdicts. Moreover, the jurists played a prominent role
in supporting individuals through the socioculturally supported practice
of bast-nishini,*** by which those who were under the state’s persecution
could seek a respected jurist’s support by taking refuge in his house.?%?
Although there were a whole host of juristic reasons made by the propo-
nents of the first theory in support of the jurists’ priority in undertaking
the hisba duties, such social roles also fed into the reinforcement of their
opinion. One last point is that through the formation of legislative and
judicial institutions, and the diminishing role of the jurists as judges and
rule-makers, the issue of authority over pisba duties had practically been
reduced to theoretical discussions about the guardianship of incapaci-
tated individuals.

Most of the juristic literature and discourse prior to the 1905 Revolution
can be found in the scattered arguments for or against the broader issue
of the scope of a jurist’s deputyship for the infallible Imam.?** Those who
adhered to the jurisprudential validity of the jurists’ widespread agency
found the authority to determine and implement jisba matters to be
congruent with this agency. On the other hand, the main counterargu-
ments were made in rejection of the widespread authority for the jurist,
and not specifically on the authority over /isba. I must mention, however,
that some of the proponents of the jurist’s guardianship of political power
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THE 1905 CONSTITUTIONAL REVOLUTION 85

believe that authority theoretically derived from the jisba discourse. In
other words, they took the issue of governance to be one of the main pisba
duties.2% In order to conclude these arguments, the rest of this chapter
will discuss two main issues: the concept of wildyah (authority), especially
when the person of the Imam is absent, and the broader issue of wilayar
al-faqih—the heart of controversy.

Wildyah: The Authority of Guardianship or Representation? The underpin-
ning essence of my argument is the concept of wildyah (a specific author-
ity generally conceived as guardianship). The nature of this authority is
technically analyzed as pukm (a positive rule). A positive rule is defined as
“something that is devised for the prohibition or permission or effectuation
of an act, which relates to one’s duty or a circumstance that requires any
of such to be devised.”?* In the context of wildyah, the concept of positive
rule has to be contrasted with fagq (a right), which provides its holder with
absolute powers of possession, transfer (by contracts or inheritance), and
forfeiture (by voluntary acts) against others.?’® While

baqq is a shay' al-thibit (static object or phenomenon, can be loosely
translated as a legal notion) that causes an authority to be established and
employed by its holder against an adversary, wildyah is the essence of author-
ity that the holder of the right has devised in favor of another. Devising
such authority should be examined in two contexts: (1) from the viewpoint
of the [scope of] effectuation—in this context, wildyah, only and for the
most part, includes authority over ma huwa lah wa li maslibatibhi (what is
in the benefit and expedience of the principal right-holder)—and (2) from
the viewpoint of exercise, which only includes the occasions in which there
is naqs fi al-muwalld ‘alayh (a legal impediment on the individual who is
placed under guardianship) and the necessity of referring his interest, in
unity, to that of the society in the broader context of the social order.?"”

Therefore, wildyah is a circumstantial rule supported by reason and the
Shari’ah, which provides a non-right-based authority for its holder over the
principal’s life and property.?°® It does not provide the holder of wiliayah
with absolute authority over the transferability or forfeiture of the guarded
right and expedience. In other words, the holder of wilgyah cannot transfer
his authority to others or cause the principal right’s forfeiture. According
to prevailing opinion in Shi‘T law, what can be deduced from the concept
of wildyah is that the authority derives from the duty to protect the expedi-
ency and the best interests of the person who needs to be guarded and lacks
the capacity of recognition.?” To this extent—and as part of the broader
notion of proximity—the holder of authority, in fact, protects the right-
holder’s interests by acting and assuming how the right-holder would act in
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normal circumstances. It is also important to notice that with the author-
ity to protect the interests of the right-holder comes the fiduciary duty of
utmost care and avoidance of conflict between the holder of authority’s
and the right-holder’s respective interests. That is why the jurists believe
the authority derives from the sha’z (status) of the person in need of guard-
ianship, and not the qualifications of the holder of authority.?!® A broad
and unmatched wildyah to command and demand obedience over the
lives and properties of the people, according to Shi‘i law, is reserved exclu-
sively for the infallibles (i.e., the Prophet and Imams), which in turn has
been devised by God.?!! From this rule, one can infer that the infallibles’
authority derives from God’s right to command and demand obedience.
The issue, however, is whether the infallible persons have absolute author-
ity over individuals or not. In other words, what is the infallible persons’
duty-authority with regards to individuals’ lives and properties? By analyz-
ing the infallible persons’ authority on this issue, jurists have argued that
there are two possible definitions for such authority.

(1) The Infallible persons’ valid authority together with the duty of abid-
ing by them, and (2) any discretionary authority over people’s lives and
belongings depending on what the infallible person wills, similar to that of
an [ordinary] individual’s, where no sin has been committed to invalidate
such [individual] authority. For example, allowing the infallible person to
marry a mentally mature adult woman without her permission [and con-
sent], or purchase one’s property without the owner’s permission because
the infallible persons have authority over their bodies and belongings. The
first type of authority is permissible because obedience to the infallible
person is tantamount to obedience to God. [The author has intended to
inform that the infallible persons’ determination of the rules of Shari’ah
derives from Divine’s Will]. The second type, however, is subject to fur-
ther reflection. From all the exegetic interpretations of the Qur’anic verse
on the Prophet’s superiority over the faithful people’s lives,?!* such [an
arbitrary] authority has not emerged. What has been found in the relevant
traditions, on the mandate of obedience, refutes opposition to the first
definition and is devoid of the second one. [On the issue of will], the base
upon which the superiority is placed—as the apparent impart of the verse
may suggest—is that the will of Infallible Person is superior to the faithful
people’s lives. [The base], however, does not establish proof for [arbitrary]
authority. Nor does it confer ownership of the Muslims’ lives or belong-
ings as objects. There is, however, a possibility to establish superiority in
the infallible persons’ favor, that is, in the [exceptional] case of conflict
between their [individual] expediency and the society’s interests. In this
case, if after balancing between the two, the infallible person has deter-
mined that his expediency is above the community’s interest, then one can
establish such priority. Otherwise, an analysis would require a rather erratic
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presumption of legal impediment [against the faithful individuals] similar to
that of the persons in need of guardianship, considering them as objects, and
putting them in an inherently unequal footing as human beings. Such evalu-
ation of the verse and the indicators found in the traditions will take us to
the first definition and is devoid of any impart to the second one. If there
is no evidence to prove the second definition, then, it should be measured by
al-asl ‘adam (presumption of inexistence) [an Usili principle]. Such subjec-
tion to the presumption of inexistence is supported by the infallible persons’
course of conduct with the people, and the relation of some of them with some
of the individuals [i.e., the faithful people]. They always sought a mentally
mature adult woman’s permission for marriage, and an owner’s permission
for sale, and refrained from possessing a minor’s property when his pre-
sumptive guardian [i.e., father or paternal grandfather] was there. So they
put their hand on an individual’s belonging after the owener’s permission
was granted, and any other action [of this kind]that makes man certain about
the equality in their [i.e., infallible persons’] transactions among the people by
[the fact of] the transactions that some of them engaged with some of the
people. Altogether, there is no domination over the peaple for the Infallible
Persons, similar to that of a slave-owner’s, therefrom would allow the author-
ity of disposition [of their belongings and lives] to be drawn by desire of what
is not [found] in any of other [respectful] prominent individuals. [Emphasis

mine]?'3

As can be seen, the fundamental bases upon which a wildyah relation
between the Imam and the people is established are original equality in
their being as humans in the form of an absence of presumption of legal
impediments for individuals, and the prohibition of arbitrariness in the
application of authority in the form of an absence of undue domination
over the people. Thus, not surprisingly, in addition to the aforementioned
delineation of wildyah, the prevailing juristic rule on guardianship in Shi‘i
law is based on al-asl ‘adami wildyat ahadin ‘ald apad (the principle of the
inexistence of guardianship for one individual over another).?! This prin-
ciple is a reflection of yet another very important and universally agreed
upon legal rule in Islamic law in the form of g4 ‘idar al-fighi (a general jur-
isprudential rule, or a legal maxim) that provides “inn al-ndsa musallatina
‘ali amwalihim wa anfusihim™® (people have [complete] domination over
their belongings and lives), which is famously known as ga‘idat al-taslit.*'®
Based on these two jurisprudential sources, jurists have rendered a whole
host of legal rules and opinions that all support the individual’s rights to
property and life. In retrospect, all of these opinions establish the inherent
exceptionality of wildyah. Apparently, by an objective legal measure, Shi‘i
jurists follow the logical rule of universally agreed circumstances in which
the guardianship is presumed, like that of interdicted individuals or those
for whom a consensus has already been established.?’” The disagreement
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stems from other legal occasions, mainly in judicial cases, where the legiti-
mate necessity of fulfilling the right action on behalf of an individual’s
interest or the public expediency remains unattended. The general rule
that has been invoked by jurists in their arguments reads: “A/-sultinu wali-
yyun man ld waliyyu lah” (the ruler is the guardian of all for whom no
guardian has been appointed).?'® Although jurists have registered the rule
in three different versions,?? the underpinning precept is that the duty
of guardianship is incumbent on the Imam who has the original author-
ity on both.??° Thus, the authority derived from the latter general rule is
itself a derivative of the infallible persons’ original authority whose pos-
sible deputyship is subject to textual or rational proof.??! For the most
part, as mentioned before, the notion of deputyship was strongly limited
to custodial duties.

The Premises of the Jurist’s Authority. For some of the jurists, the earlier
conclusions regarding nature of authority did not resolve all the disputes
over determination and the clarification of pisba. One of the major issues
was whether the duty of political governance, as the most important ele-
ment in maintaining the social order and protecting rights, was itself a
bisba matter or not. With the utmost importance of Imamah doctrine
in Shi‘i law, it seems counterintuitive to imagine that a Shi'i jurist may
have reached the point of arguing in favor of the jurists’ authority-right
to governance as a pisba, or in any other type of discussion to that effect.
This legitimate doubt can be resolved by facts. In a historical continuum
where the kings incompetently ruled over Iranians’ wmiir al-dunyi (the
social affairs of the Muslim community), the Shi'T jurists were heavily
concerned about taking the correct approach to the best interest of the
community, and found it necessary to reevaluate the authority-duty of
governance within its proper jurisprudential context, that is, hisba.**
In a complex context of correlation between historical crises, an engage-
ment in the political affairs of the ruling kings, the introduction of
new or even modern political institutions, and the force of social and
political necessities, it is not surprising to see an attempt to rearticulate
the Imamah doctrine. One can trace the Shi‘i approach to the institu-
tion of government to al-Karaki (d. 940/1534) during the early Safavid
dynasty, when he based the jurists” exclusive role of undertaking the duty
of juridical control over governmental activities on the concept of jurists’
niyibat ‘amma aw niyibar khassa (the general or specific deputyship of
the Hidden Imam).?*® From the middle of Safavid rule until the present
time, not the notion of deputyship from Imam, but the scope of such
vice-regency has always been a hotly debated and contested issue by some
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THE 1905 CONSTITUTIONAL REVOLUTION 89

of the most prominent Shi'i jurists. Before a quick survey of the jurists’
opinions, however, some important points are in order:

1. In general, the jurists’ main duty is to promote the cause of the
religion by educating the laity and providing them with the required
knowledge about the correct performance of their religious devo-
tional obligations. Jurists also have the duty of educating the com-
mon people in the permissible course of conduct to be observed and
implemented in mundane affairs, which involve legitimate busi-
nesses and contracts, wills and testaments, and marriage or divorce.
It has been customary throughout the long-standing social tradi-
tions for people to refer their religious questions to the jurists in
whose knowledge and piety they trust. To this extent, the jurists
have been perceived to be the deputies of the Hidden Imam. This is
where the concept of raqlid (literally, emulation) comes to the fore.

2. For the most part, the title of “infallible” is a general reference to the
Prophet or the Imams. By virtue of a technical stretch, it can also be
an exclusive reference to the last Imam, that is, the Hidden Imam. In
juristic discussions, the infallible could refer to any one of the three.

3. In general, a large part of the jurist’s authority emanates from his
knowledge of the law, and from his juridical skills and mastery. In
all of the jurists’ books, the very technical and sometime contro-
versial terms of “hikim” (ruler) or “hakim al-shar” (ruler of the
Shari’ah), are used to refer to this type of jurist. As juristic terms
of art in Shi‘i literature with complete observance of the infallible
persons’ pristine and inherent authority in judgment, these words
unquestionably define the jurist as a judge, and not a king, caliph,
or any other political authority.?*4

4. The authority to make judicial decisions in either /isba or non-hisba
disputes heavily depends on determination, by juristic standards, of
whether it is possible to represent the infallible person or not.?* In
other words, abkam ikhtisasi li Imdam (issues the ruling on which
is exclusively reserved for Infallible Imam, or the last Imam)?%® are
excluded from the jurist’s authority.

5. Given the detailed and meticulously developed technicalities and
standards for Shari’ah rules on adjudication in kurub al-qadi’ (books
of judgment), only someone who is “al-fagih al-jami® li shard’it
al-fatwa” (a jurist who has all the required qualifications to issue a
fatwa)**’ can hold the office of judgeship.

6. Under a whole host of circumstances, including the technically
termed shu'un al-qada’ (approximately, judicial discretionary
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authorities)*?® and especially jisba cases, the jurist’s authority to

make judicial decisions is heavily qualified by his ability to deter-
mine the legitimate cause (i.e., masiapa)*® that is embedded in the
best interest and expedience of the parties. It also may take the form
of determining the best method for introducing and implementing
the rules of the Shari’ah so that judgments do not turn out to be
an aberration to the Shari’ah. At least one jurist has held that the
faculty used to determine the best interests of the community is
reserved for the infallible Imam alone, and that the ordinary jurist is
incapable of acquiring it.?*°

With these introductory caveats in mind, a survey of the opinions on the
points of agreement or disagreement over the course of the mid-nineteenth
century among the Shi'T jurists is necessary. As will be shown, so long as
juristic ethics and standards of discovering new rules were observed, ren-
dering opinions that either partially or entirely went against the prevailing
or unanimous ones was completely accepted, well-developed, and preva-
lent. A general survey of the jurists’ opinions on the most important issues
prior to the introduction of the theory of all-inclusive authority of jurists
reveals that they agreed on the jurists’ authority in gada’ (adjudication),?"
ifta’ (issuing fatwa),?*? and wildyah bisbi (guardianship over some of pisba
duties).?”® They heavily disagreed, however, on the jurisdiction of the
jurist’s authority in a whole host of other issues like £bums (a one-fifth,
religious tax levied against certain amounts of income),?** zakait (another
religious tax levied against certain commodities),** Friday Prayer,?*® the
possibility of executing pudiid (predetermined punishments) in the time of
the Imam’s absence,”” and anfil (public properties).??®

Social Affairs and Wildyat al-Faqih
(Jurists’ Guardianship)

An all-inclusive theory of wildyat al-faqih was introduced by Ahmad
Naraqi (d. 1245/1829) in the eatly-to-middle period of Qajar rule; Naraqi
took the argument to a sharply new height.?*” In a premodern context,
jurists’ perception of social affairs and governing authority was limited
to legal issues related to personal status. In those issues, Naragi was no
exception and did not go beyond what had already been argued for the
jurist’s guardianship in Shi‘i jurisprudence. After some introductory
remarks on why he defended all-inclusive authority for jurists, however,
Nariqi cited seventeen traditions/reports attributed to the Prophet and the
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Imams. In those sources, jurists are praised as the heirs to the Prophet,240
the trustees,?*! the successors of the Prophet,242 the strongholds of Islam
for the faithful,?%’ the trustees of the Prophet (as long as they do not tend
toward the mundane),?* similar to previous Prophets,?® having similar
status as that of the Prophets of the children of Israel,4° the best people if
pious,*¥” enjoying superiority over the laity similar to that of the Prophet’s
over the least worthy individuals,?® rulers over the kings,?* source of ref-
erence in future events,”® the guardian of the orphans of the Prophet’s
House,?! the point of reference to which the disputes should be referred,*>
the judge of permitted and prohibited acts,?>® and the holders of the rules
and the correct flow of affairs.”* According to a report cited by Narag,
the people were obliged to obey the judgments made by such a jurist.>
Finally, by citing a long report, Naraqi intended to present the jurists as #/u
“J-amyr (the holder of the rule, ruler).?° Interestingly, Naraqi admitted that
some of the traditions/reports do not meet the juristic criteria of validity
and, in an effort to compensate for their lack of validity, invoked previ-
ous jurists’ citation of them as evidence of the reports’ probative value.?”’
Based on these reports/traditions, Naraqi examined the ten following
issues as samples of the jurist’s wildyah: (1) Issuing fatwas, (2) adjudica-
tion, (3) the execution of predetermined punishments, (4) safeguarding
orphans’ belongings, (5) safeguarding interdicted individuals’ belongings,
(6) protecting absentees’ properties, (7) interference in interdicted individ-
uals’ marriage, (8) interference in interdicted individuals’ occupation and
wages, (9) interference in the taxes payable to the Imam, and (10) all the
tasks that the Imams used to undertake during their lives.”>® Before dis-
cussing these issues, Naraqi laid down two major jurisdictions of authority
in favor of the jurist:

(A) On all of the affairs over which the Prophet and the Imams had wiliyah,
the jurist also has authority, except where it is excluded by 7jma" (consensus
among jurists), nass (textual evidence found in the Qur'an or Sunnah), or
other Shari’ah-based probative evidence to that effect, and

(B) On all the acts that belong to the people’s religious and social affairs
that are, inescapably, to be performed. Be it “rationally” or “habitually,”
or “ordained by Shari’ah” or “consensus,” or by the “prohibition of harm
and causing damage,” or by “hardship and necessity,” or “corruption upon
Muslims,” [such religious and social affairs are] perceived as that of those
that the individual’s or the community’s religious or mundane life depends
on, and the order of the religion and this-world is due upon them. In
addition, those acts that God has allowed the performance of but has not
appointed a specific person or group to be in charge of are among them.
[In this case], although we are aware of the mandatory duty of the perfor-
mance, we do not know what exactly they are or on what issues permission
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has been granted [i.e., pisba matters]. On all of these, it is for the jurist to
undertake the duty of their performance, and [to apply] his authority of
tasarruf (disposition) over them.?*

He then made two supplementary arguments as to why he rendered
jurists to be the successors of the infallible persons. First, in addition to
the unanimously held opinion on the jurists’ main duty (i.e., promoting
the religion’s cause), Naraqi invoked the aforementioned words of praise
as evidence that the infallible Imam had indeed intended to bestow all of
his authority on the jurists. In support of this argument, he insisted that if
a ruler, with the intention of appointing an interim successor, would have
stated those words about any individual, it would have been sufficient to
prove by common sense that the appointed individual has obtained all
of the ruler’s authority. According to him, by referring to the jurists as
heirs, successors, or trustees, common sense would lead us to conclude that
the infallible person has complete trust in the jurist to entertain all of the
authority and power that belongs to him (i.e., the infallible person) on his
behalf.?%° In order to reinforce his second argument, Nariqi relied heavily
on the concept of hisba:

First, there is no doubt that in all affairs of such importance, the Wise
Compassionate Legislator must have appointed a guardian or a custodian
or an entrusted individual. The presumption of non-appointment of a speci-
fied individual or group applies to non-jurists. Jurists have been praised with
these nice qualifications and high privileges, and it suffices to assume their
appointment. Second, after proving the necessity of appointment and the
inexistence of any possibility in which these affairs may be left unguarded—
something that nobody has yet alleged—then we will say, that the indi-
viduals who may perform the duties of non-appointed issues must be from
among the just and reliable Muslims. Therefore the jurist is present amongst
all of the individuals upon whom the appointment of responsibility and the
entertainment of the authority [of guardianship] may be assigned. [Jurist
has all such qualifications]. A contrary proposition would not hold. As is
with every group of people for whom wiliyah would be permissible, jurists
are also included. Arguing for the proof of jurists’ wiliyah does not support
the proof of other groups’ authority, especially when we notice that the jurist
has been recognized as the best of people after the prophets as well as the
most knowledgeable, the trustee, the successor, the source, and the holder
of rules.?®! Therefore, the jurist’s ability to undertake the charge and prove
his wildyah is incontrovertible...If someone would say that the authority of
the jurist is vested in those issues where there is already permission for the jurist,
but only in mandatory public duties, and the presumption is that jurists are not
mandated to undertake them, then I will say, [that] mandatory public duty
certainly does include jurists. Whar we may doubr is whether or not this dury is
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mandatory for other individuals. Finally, when in doubt [about the inclusion
of others in undertaking the duty], we should apply the principle of inexis-
tence and conclude that there is no duty for them. [He also rejects the idea of
the inapplicability of the jurist’s characteristics as a key factor in undertaking
the charge of performing mandatory public duties]. (Emphasis mine)?¢?

In the normal course of argument—and as far as the typical issues
that Naragi took it upon himself to somehow render new opinions about
(i.e., the ten areas mentioned earlier) are concerned—his arguments would
not have aroused any major controversy. In fact, as shown before, ikhrilif
(juristic disagreement) on the scope of jurist’s wildyah was not a new phe-
nomenon for the jurists. What distinguished Naraqi from other jurists was
his methodology of reasoning. The main critique of his reasoning revolves
around the confusion between inclusion and all-inclusion. By relying on
invalid or irrelevant and noninclusive traditions/reports, he attempted to
transform the jurists” exclusive authority over adjudication and fatwa into
an overall inclusion of them in the performance of public mandatory duties;
he also attempted to establish a theoretical foundation that could suit his
conclusion regarding the all-inclusive authority of the jurist. While it was
true that the notion of wildyah—if discovered—could include jurists, and
that they would fit in any group upon whom the authority may have been
assigned, there was no independent specific evidence that could support
the jurist’s exclusive authority over all the potential dimensions of author-
ity. In addition to the fact that there was a serious disagreement among the
jurists on each area of authority for jurists, as opinions rendered by previ-
ous jurists made clear, there was the certain fact that any consensus on the
scope of the jurist’s authority except for adjudication and the issuance of
fatwas could not be achieved. Naraqi correctly limited wildyat al-faqib to
the existence of juristically valid proofs that would provide permissibility;
he even confessed that he himself was not convinced as to whether or not
there was wildyah for jurists on some legal issues that had been raised con-
temporarily in the course of the people’s demand for the intermediary role
of the jurist.?%> What he failed to do, however, was to introduce sufficiently
valid juristic evidence beyond his dual lines of reasoning?®* to claim the
jurist’s authority in all other contexts. It was precisely because there were
too many details, technicalities, and unknowns in the process of discover-
ing and establishing wildyah and its application in pisba that Shi‘l jurists
prior to Naraqi hesitated to approach the concept of authority so widely
and freely.

It is possible to explain that, because of the then static sociopolitical
condition, what Naraqi claimed to be “social and religious affairs” were in
fact the very ten issues that he examined in order to prove his case. There
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were certainly more known issues to discuss. Naraqi was engaged in good
relations with the then Qajar king’s court®® and was completely aware,
even on a personal level,2°® of the injustice and tyranny that had plagued
the very same sociopolitical scene. As a highly sophisticated figure,?® his
awareness of other issues, however, makes it even more difficult to ana-
lyze his nuanced discourse. On the one hand, by choosing to be silent
about the relationship between the ruler and the ruled, it is possible to
infer that Naraqi understood the then existing nature of this relationship
to be acceptable, and therefore, beyond the scope of the jurist’s all-inclusive
authority.

Analyzing Naraql’s practical and theoretical position on the compli-
cated issue of the legitimacy of Shi‘i political rule in the time of the Imam’s
absence is very difficult. In this context, Naraqi bore a strong resemblance
to Majlisi from the Safavid period. Just like Majlisi, he was very generous
in extolling the sultans and praising the Qajar king as the “high shadow
of God on earth and a warrior of His Path” as well as the “founder and
reviver of the religion...and the legislator of just laws and rules” whose
“justice and fairness...would burn the oppression and...whose sun-like
light lightens the face of the Shari’ah.”2® By virtue of his methods and
measures, this Shi‘i sultan’s rule would certainly meet the criteria of legiti-
macy and thus be compatible with just sultanate discourse. Once again,
in delineating the people’s rights against the ruler, Naraqi, like Majlisi,
quoted and cited those questionable traditions/reports that would not
support the people’s right to rebel.>®

On the other hand, he developed a theory that, by every standard, is
an attempt to replicate a Shi'T political order in which the Imam’s rights
would probably be best safeguarded by his deputies’ all-inclusive authority.
Despite the fact that he only analyzed limited issues, the way in which the
subject matter of “social and religious affairs” was so extensively defined
and categorized makes it difficult to assume the exclusion of political rela-
tions from the picture. Thus, one may conclude with heightened good
faith that “Naraqi pragmatically used his good relations with the king to

develop a quasi-political-juridical theory that had long been in Shi‘i jurists’
minds.”?7°

The Juristic Critique of the
Jurist’s Guardianship

As was explicitly clear in previous opinions, Shi‘T jurists had not specified
an exclusive place for the “jurist” in pisba issues. Nor had they attempted
to distinguish jurists from other trustworthy faithful individuals that
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could establish a similar specified status. The jurists’ exclusive authority
over adjudication was also significantly qualified by their mastery of reli-
gious knowledge, and limited to such jurisprudential technicalities and
precepts that no individual jurist would ever be able to disregard them.
In the absence of the appointment of a designated individual in charge of
bisba, the presumption of the general inclusion of the jurist amongst the
potential candidates was a simplified rule that ignored all of the previ-
ous jurists’ efforts to discover and prove, piece by piece, a right or rule by
introducing valid evidence in every little detail. Furthermore, the infallible
Imam’s highly regarded position was heavily based on theological grounds,
the most important of them being the Imams’ “smab (infallibility) and
tahdra (purity from sins), by which their exclusive authority to lead tempo-
ral and spiritual affairs, as developed in the doctrine of Imamah, could be
established. The whole idea behind the exclusive authority of the Imam is
that the legitimate leadership of social affairs is such a meticulously precise
duty that only individuals with adequately high caliber characteristics are
able to undertake it. If another individual, for example, a jurist, could rep-
resent all of the Imam’s authority in social affairs, then such personal char-
acteristics would have been futile in the first place. The whole argument,
then, should be divided into two distinctive subjects: whether the leader-
ship of social and religious affairs is devisable or not, and if so, whether or
not the Imam has vested the jurist with such permission.

Responding to these questions heavily depended on the capacity and suf-
ficiency of the available proofs. In a technical setting, jurists such as Angari,
Akhiind, N2'ini, and others found that traditions/reports, as introduced by
Naraqi to prove wildyat al-faqih, lack the quintessential standards of valid-
ity and juristic possibility required to devise the all-inclusive authority of the
jurist.””! My arguments on clarifying jisba and wildyah have intended to prove
the point that the majority of Shi‘T jurists have developed a consensus on the
exclusive authority of the jurist in adjudication, the issuance of fatwas, and
ordering the ranks according to the custodial duties of the guardianship of the
interdicted. In other words, they do not hold a strong consensus on other issues.
In this context, I will briefly introduce the opinions of Ansari and Akhiind*”
and leave further detailed discussions for the next chapter where I introduce
the constitutionalist jurists’ opinions on constitutionalism per se.

Angari first enumerated three subjects. He discussed these subjects
in the context of the jurist’s authority: issuing fatwas, adjudication, and
wildyah over others” belongings and selves. He then classified the issue of
wildyah and contextualized it according to two logical circumstances:

1. The holder of wildyah’s independent authority of disposition where his

disposition does not depend on another’s permission in a way that such
permission could be a cause for the permissibility of disposition.
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2. The absence of independence in the disposition of authority, and
the dependence of that authority on another’s permission in a
way that such permission would be a condition for permissibility of
disposition.

Permission in the latter scenario could take one of three forms of agency
(like representing the judge or the ruler), authorization (like authorizing
the executor of an endowed property), and consent (like the judge’s permis-
sion to perform the required prayer for a deceased who has no heirs).?’?
Emphasizing the paramount “principle of the inexistence of guardianship
for one individual over another individual,” he found that the first category
wildyah can only stand for the Prophet and the Imams, and that it excluded
everyone else from being capable of even entertaining the principle.”’4 On
the second type, that is, the conditionality of dispositive authority to grant
permission, Angari made it clear that such authority is against the principle
unless there is evidence as to its permissibility. In this context, he distin-
guished between the issues whose desirable interest is devised by the Divine
Legislator for all (and not a specific individual, for whom punishments,
the protection of the incapacitated, and the popular rise for their rights are
reserved), and the ones whose interest is devised for specified individuals.
Angari argued that permission for the first category of issues is to be referred
to the leader of society, that is, #/u al-amr (the holder of rule), or the Imam
and his agents.?”” In analyzing the second category, however, he held that
all the valid traditions/reports in praise of the jurist can only be utilized to
prove the jurist’s responsibility in declaring the rule of the Shari’ah, not his
authority as the holder of a wilayah similar to that of the Imam’s.?’® On the
other hand, regarding the original categorization of duties as public and
individual, he doubly subcategorized the duties, that is, the good acts in
the sense of commanding right, to those the performance of which requires
the Imam’s permission and the ones that are devoid of such a requirement.
Thus, on the topic of whether or not the jurist in the time of absence of
Imam had the authority to permit others to act upon issues that are subject
to the Imam’s permission, Ansari said,

In every ma'rif (good in the sense of commanding right, that is isba), the
realization of which entails God’s satisfaction: if (a) it is not clear that the
performance of the duty is incumbent upon a specific group of people, or
(b) the public is capable of fulfilling it, and (c) there is a probability that the
jurist’s opinion as to its coming into existence or mandatoriness would be
necessary, then, it is mandatory to seek a jurist’s opinion. If after examining
the evidence, the jurist found that the issue does not require the Imam’s or
his specified agent’s permission, it is permissible for the jurist to undertake
the duty and employ the direct or indirect practice of authority. Otherwise,
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he is not allowed to undertake the charge and ought to refrain from the
employment of any practice of authority.?””

Therefore, there are some good acts that we may not be able to achieve,
or that would be exempted from performance as our duties. If, under any
circumstances, God has demanded our charge of the duty, then we should
disregard the issue of the Imam’s presence and settle on the jurist’s author-
ity. Otherwise, if there are duties whose realization is subject to the Imam’s
presence, then the jurist’s authority is obviously limited. Given that there
is disagreement on many issues of this nature, like the execution of prede-
termined punishments, the performance of Friday Prayer, and the permis-
sibility of receiving religious taxes, it is not possible for the jurist to rely
on his authority to adjudicate or to issue fatwas. The jurists’ arguments
evidently prove that numerous pieces of conclusive evidence must be avail-
able to resolve the conflict—something to which we do not have access.
As to other issues, where we know that their realization does not require
the Imam’s presence, the question is whether the jurist has the authority
to take them under his control or is limited to allow others to know of his
opinion? Again, Ansari held that although there is a preference in the order
of holding authority for a jurist, he only has the duty to issue fatwas and
to render an opinion. In other words, it is up to the jurist to either hold
authority, or to leave it up to others to undertake its control. Nevertheless,
he must determine the subject matter act’s legitimacy and inform the soci-
ety of such, especially when he is questioned by his followers. In the case of
conflict between two or more jurists, following the general rule in the Shi‘i
theory of marja'iyya (the leadership of Shiites in religious affairs), it is only
the opinion of faqih a’lam (the most knowledgeable jurist) that counts;
others’ opinions are not conclusive.?’®

Akhiaind shared similar conclusions, but differed in his reasoning. First,
he distinguished his opinions from AnsarT’s with regard to the preliminary
typology of wiliyah, and refused to recognize the possibility of establish-
ing wildyah by authorization or consent; instead, he limited its mani-
festations to agency.””? On the issue of an independent wildyah, he held
that the Imam does not have absolute authority—as discussed before—
over individuals’ personal rights, and opined that the impart exclusively
emanating from the Imam’s authority is the individuals’ duty of obedi-
ence to his determinations in leading the Muslim society, and not his
right to impose his will against the individuals’ rights.?®° Therefore, with
the absence of the original authority of the Imam, there is no room for the
jurist’s secondary authority either.”®" With regards to the outcome of the
valid traditions, he, like Ansari, held that they do not provide authority
for the jurist except in the duty of declaring the rules of Shari’ah. Neither
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in the prima facie impart of the rules in those traditions that held the
jurists to be the source of reference for all the upcoming events, nor in
the one according to which “the knowledgeable are [declared to be] the
proofs of the Imam”?%? did Akhiind find conclusive evidence for the jurist’s
all-inclusive authority. His final opinion is a clear reference to the place and
importance of rational arguments, as delineated and maintained by Usili
jurists. He held that “in the absence of a rational or customary correlation
between proving the Imam’s authority and wildyah, as Ansari discussed,
these traditions do not hold to prove the jurist’s authority in every religious
issue.”?® Furthermore, he found no specific distinction between a jurist
and any other individual regarding the necessity of undertaking public
charges and duties. He also believed that after the mandatoriness of the act
is discovered, there is no difference between the jurist and any other duty-
bound individual—except the ones that require specialized knowledge like
medicine or jurisprudence.?®* Like Ansari, Akhiind concluded that

on the mandatoriness of the duties for which we have doubt in knowledge,
the jurist should resolve the doubt and determine whether the desirability
of the duty is due to the Imam’s presence or mandated in an absolute fash-
ion. If the performance of the duty is considered mandatory in the time of
the Imam’s presence, or if we have doubt as to whether or not the address
of the duty is directed at a specific person, then, based on the presump-
tion of non—obligation,285 we should hold that the subject matter act is not
mandatory, and we rely on the jurist’s determination. Therefore, despite
the fact that there is a problem in the evidence of the jurist’s independent
or un-independent wildyah, they establish the jurist’s permission in under-
taking the charge in the form of gadr al-mutayaqqin (the least amount of
certainty).?®® This form does not prove the jurist’s wiliyah from among
those whose personal undertaking or opinions are probable, like the most
just of the faithful individuals, when there is no jurist to take charge of the
custodial duties of the insane or minors.?%

In conclusion, I have to mention that both jurists believed in the
priority of the jurists ability to undertake the custodial duties of incapaci-
tated individuals, along with their exclusive authority in issuing fatwa and
adjudication. Although they did not agree with the jurist’s all-inclusive
authority and limited his authority to the aforementioned issues, Ansari
and Akhiind did agree on the judicial nature of unknown issues and found
jurists to be the most competent ones for resolving them. In the next
chapter, I will discuss how the authority of determination in the constitu-
tionalist jurists’ theory was heavily limited to judicial issues, and did not
include political ones.
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Chapter 4

Constitutionalist Jurisprudence

Fundamental Issues and Conflicts

Based on the jurisprudential foundations explained in chapter 3, I contend,
the constitutionalist jurists developed their theory of the legitimacy of con-
stitutionalism. They developed a juristically valid theory of constitutional-
ism in which the role of the constitution, and what was inscribed in it, was
well defined. In addition, they also articulated the Shi‘t approach to the
inherent dilemma of legitimacy of non-Imam rule. In a comparative analy-
sis of constitutionalism, Akhtind and Mazandarani wrote:

Constitutionalism in every nation is conditionality and restriction of the
rulers and all governmental agencies to absence of any violation of the
laws and regulations which are enacted in compliance with the nation’s
official religion. The other side of constitutionalism is tyranny and despo-
tism of the state, which allows the rulers and agencies to rule arbitrarily,
omnipotent, unaccountably, coercive and cruelly over their people and
nation.

Freedom of every nation, on which the state’s constitutionalism relies, is
founded on the absence of subjugation to the authoritarian rule of the ruler,
and of the barrier in realization of their legitimate rights and entitlements.
Retrospectively, servitude is also being subjugated and dispossessed of any-
thing before the government’s will and power.

Since the official religion of Iran is this upright Islam and the righteous
Twelver Imamite faith, therefore, the truth of constitutionalism in Iran and
its freedom is based on the absence of the state’s and the nation’s viola-
tion of general and specific rules derived from the religion. This principle,
which should be implemented, shall be founded upon protection of the
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nation’s religious and national sacred honors and rights; prohibition of reli-
gious wrongs, expansion of justice and eradication of oppression and clos-
ing the gates of authoritarian acts, protection of baydah-i Islam wa hawzah-i
Muslimin (homeland and Muslims’ society), and expending the taxes paid
by people on their universal interests that include social order and safe-
guarding the borders.

The nation’s elected members of Majlis will also be those trusted individu-
als whose complete trustworthiness, reliability, and knowledge should be
recognized and known to people by comprehensive acquaintance. People
have elected them to oversee the aforementioned matters.!

This general platform, laid down in later period of Revolution and after
the victory of the constitutionalist fighters in the civil war, was yet another
manifestation of what the constitutionalist jurists meant by constitutional-
ism. Given the generality of terms and references, one should bear in mind
that constitutionalist jurists were among the best intellectuals that Shi‘i
jurisprudence had produced in its history. The core of their scholarship
and knowledge was based on the most advanced developments of Ussli
doctrine at the time. Therefore, in this chapter, I will rely mostly on their
writings to explain constitutionalism in Iran.

In order to build the foundations, constitutionalist jurists raised the
following four main questions:

1. What is the essence of political rule in Islam? Moreover, how can
despotic rule be limited?

2. What is the Shiites’ duty in the time of absence of the Imam? Is it
mandatory to limit the ruler’s authority in the time of such absence?

3. Is constitutionalism, as introduced and incorporated in the 1906-7
Constitution, a legitimate and efficient means to limit such rule?

4. What are the conditions of legitimacy for the elected representatives’
role in legislation and their enactments?

Before describing the constitutionalist jurists’ responses, it is necessary
to introduce the counterarguments in opposition to constitutionalism as
raised by proponents of mashritah-i mashri'a (Shari’ah-based constitu-
tionalism) or anti-constitutionalist jurists.? In addition to these questions,
the constitutionalist jurists attempted to respond to their opponents’ semi-
juristic critiques against the constitution and the Majlis, and in a polemi-
cal fashion devoted important parts of their arguments to them. Not
surprisingly, the anti-constitutionalist jurists developed their discourse
on the general assumption of illegitimacy of any non-Imamite rule. They,
however, adopted three different major approaches to the juristic origins
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and practical issues of the 1905 Revolution that can be summarized as
follows:

1. Underpinning approach to the individual’s entitlements and rights:
As discussed before, the constitutionalist jurists founded their
theory on the concepts of liberty, equality, and the concomitant
right to political participation as the “purpose and goal of all the
Prophets.” The anti-constitutionalists, however, put emphasis on
the notions of the “fear of God,” the “hope to His Grace,” and the
encouragement of “the children of Adam to focus on the hereafter
and seclude from the mundane” as such? as the key determinants of
the individuals’ duties and rights.4 In other words, the constitution-
alist jurists opined that the path toward social justice and welfare
passed through individual entitlement to political and social equal-
ity and that “God given liberty” from servitude to the political rule.
Anti-constitutionalist jurists, by contrast, believed that a fair and
balanced society could only be established by the individual’s prac-
tical adherence to the type of religious outlook and faith that they
advocated.’ The latter group heavily rendered the idea of liberty and
equality among the individuals as un-Islamic and claimed that there
is no equality in Islam!® According to them, there is no doubt that
invidious propensities prevail in the human beings’ souls and they
are unable to achieve moral virtues, build peace, and cooperate with
each other except by the education of religious knowledge. Until
the maturity of such knowledge is achieved, a powerful ruler who
punishes their mischief and oppression should rule. Therefore, it is
necessary to support and uphold his rule so peace and order could
be sustained in society.”

2. Approach to the Shari’ah and Legislation: There is no doubt that
all Muslim jurists believe in God’s absolute sovereignty and the
finality of His Laws in governing man’s life. As mentioned before,
such faith-based belief has manifested in two major approaches to
the concept of derivation and the discovery of those Laws, namely
the Usali and Akbbiri schools. To anti-constitutionalist jurists with
strong textualist tendencies, the all-encompassing, all-inclusive, and
superior characteristics of such Laws were perceived to be elements
of a religious-legal system whose texts were capable of providing
all answers to all questions at all times.® Muslim society, therefore,
would have no need to adopt legal solutions suggested in non-Muslim
nations.” In their mind, not only is man viewed as inherently inca-
pable of legislation, but also any attempt to enact laws would be
interfering with what the Divine as Legislator and Lawgiver has
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already devised, and thus, would constitute an heretical act of put-
ting oneself on equal standing with the Divine.!” For many of the
textualist jurists, this general presumption had no other meaning
than referring to the text, that is, the Qur'an and the Sunnah, and
finding the answers therein.!! Therefore, they repeatedly opined on
the illegitimacy of constitutionalism and condemned the notion of
majority rule in the Majlis’s decision-making process.!? As argued in
chapter 1, while Usili jurists are faithful adherents to the perfect-
ness of Divine Law and heavily represented by the constitutional-
ists, they believe in correlation and harmony between the core of
any of such Laws and human reason’s perception and apprehension
of those Laws’ inherent impart. Such belief, in turn, establishes an
active role for the rational individual to not only derive the core,
but also act and create rules that do not conflict with the Shari’ah.
In other words, Usilis perceive the Shari’ah as a legal system that,
rather than being an inflexible and static collection of rules, consists
of both objectives and guidelines, on the one hand, and cause for the
establishment of a dynamic realm where human beings as subjects of
those goals and guidelines can participate in the formation of new
rules, on the other. It was based on their Usili perspective that the
constitutionalist jurists welcomed the idea of the Majlis as the insti-
tutionalized participation of rational individuals in law-making. To
the contrary, the anti-constitutionalists not only were unwilling to
recognize a meaningful place for reason in the process of discover-
ing the law, but also heavily and explicitly denied viewing the Majlis
as an instrument of such dynamism.'? Not surprisingly, the claim
to rational proof for their opinions was tainted with an evasive and
abusive treatment of rational findings'* that raised serious doubts
about their Akhbari tendencies.”

3. Approach to the nature of rule and the treatment of laws: In order to

achieve justice, anti-constitutionalist jurists argued, one should obey
and implement the rules of the Shari’ah. “The nature and essence of
an Islamic rule was based on two major factors and operators: (a) the
deputyship of the jurist in umir-i nubuwwati-ye ‘amma (those pub-
lic affairs that the Prophet was in charge of) and his decisive role in
the determination of Shari’ah rules, and (b) the monarch’s saltanat
(monarchical dominance, kingship) by which thusly determined
rules would be executed.” They claimed that
in Islam, Rules are based on indhar (warning) and wa'd wa wa'id
(promise and threat). One can even say that the warning side is more
important than the other, and requires fear of God and admitting to
Mabda" wa Ma'ad (the Origin and Return) which, in turn, amounts

10.1057/9780230118461 - Shi'i Jurisprudence and Constitution, Amirhassan Boozari

Copyright material from www.palgraveconnect.com - licensed to Boston College - PalgraveConnect - 2014-08-14



CONSTITUTIONALIST JURISPRUDENCE 103

to khawf wa raja’ (fear and hope). The latter two spiritual experiences
[i.e., fear and hope] are more effective than rising to do the right and
avoid the wrong in establishment of the core of justice. The stronger the
conviction is in ‘the Origin and Return’ and ‘fear of God and hope
to His Grace,” the more expanded justice will be in life and society,
and vice versa. In the earlier periods of Islam, because of closeness to
the time of the Prophet and the presence of the infallible persons, the
scope of justice was wider and more prevalent in society. After the
Imam’s Occultation, when the command fell upon the specific or
general deputies, due to events, the faith gradually began to demise
and, depending on the degree of the jurists’ and sultans’ strife in
different times, injustice pervaded. Following this introduction, it
is clear that if there is an intention of expanding justice, it must
be intended (and achieved) through the reinforcement of those two
groups: hamalar al-abkim wa uln al-shawka min abl al-Islam (those
who are charged with determining the rules, [i.e., the jurists,] and
the holders of power and might among Muslims, [i.e., the kings.])
This is the [exclusive] way of accomplishing valid and fruitful justice.
(Emphasis mine)'

In different instances, the anti-constitutionalist jurists supported the
then despot king and his orders to demolish the “dar al-fisg” (house of
debauchery) and “kufr khanah” (house of infidelity)—demeaning words
for the Majlis—and the persecution of constitutionalists. Furthermore,
they demanded the people’s appreciation and prayed for the king’s “sol-
emn” action in protecting the religion.”

Beyond historical facts, however, the anti-constitutionalists clung to the
just sultanate discourse and asked for the jurists’ exclusive authority in the
determination of rules as the cornerstone of their theory of political rule
and as an alternative to constitutionalism. One of their main objections to
the constitutionalist order was the “incompetency” of those members of
the Majlis who were elected through class distribution of representation,'®
and to that effect, the anti-constitutionalists did not hesitate to bash the
idea that the power of legislation would be vested in such elected members
of the Majlis."”” Although they clearly rejected the formation and institu-
tionalization of the Majlis as something foreign to their perception of the
Shari’ah, an assembly whose membership was exclusively limited to jurists
who would determine the compatibility of the king’s proclamations?® and
executive authority with Shari’ah could be a conceivable outcome of their
discourse.

Other detailed points of disagreement and conflict are to be found in
either the very Usili-Imamite concepts that the constitutionalist jurists
strived to reintroduce to the field or new issues that were in need of
juristic reactions. To anti-constitutionalist jurists, the valid assumption
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of illegitimacy of any non-Imam rule was the basis for disregarding the
people’s role and rights in political affairs to the extent that—it was so
argued—there was no place for the people in the formation or evaluation
of the ruling monarchy’s legitimacy. The constitutionalist jurists, however,
believed that the general illegitimacy of non-Imam rule, once viewed in
the context of the reality of Hidden Imam’s occultation and the absence of
true knowledge as to the time of his reappearance, would be balanced in a
constitutionalist rule that represented some aspects of the broader concept
of legitimacy in an Infallible Imam’s rule. Those aspects included the duty
of observance of the inherent rights ordained for human beings—even by
the Prophet—and the rational people’s capacity in comprehension of the
best interests of the society and practice of a controlling power that limits
the tyrannical propensities of the rulers. It was exactly such a conception of
rights, and the concomitant potential for substituting an Infallible Imam’s
characteristics of rationality and piety that the anti-constitutionalist jurists
would not relent and relinquish to non-jurists.

The Essence of Rule in an Islamic State

Heavily relying on the Upsi/i articulation of the concept of wiliyah, N2'ini
made a preliminary argument about the distinctions between salranat
tamallukiyya va istibdadiyya (possessive and despotic rule)*! and a form
of rule that is mashrita va mabdida (constitutionalist and limited).??
According to N2'ini, in a possessive system, the nature of rule is founded
upon the ruler’s authority to own his subjects; the ruler enjoys absolute
power, and treats his people like slaves as if they were created to serve his
desires and whims. The people under oppressive rule could appropriately
be called debilitated and lynched slaves. To the contrary, in a limited sys-
tem, “the notion of ownership of any kind is completely out of the picture.
It, also, is solely based on accomplishing the individuals’ universal rights
and interests.” These individuals “enjoy equality and partnership with the
ruler in all sources of power and wealth, and the right to hold accountable
the executive officers.” In this system, power is to be abided by the legal
conditions—that is, the constitution—that govern the legitimate causes,
the realization of which is required for the people’s rights and interests.??
By the “universal rights of people,” to be upheld by any government, Na'ini
had already meant two groups of internal and external protections:

1. The protection of domestic order, the education of the citizenry, ensur-
ing that rights are allotted to the rightful individuals, and deterring peo-
ple from invading others’ rights—these are among the internal duties of
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government. 2. The protection of the nation from foreign invasion, neutral-
izing the typical maneuvers in such cases, providing for a defensive force,
and so on—these are what the experts in terminology call the “protection
of the essential constitution of Islam.”.. . Individuals entitlements are: a
right to welfare, the rule of law, the protection of honor and dignity, educa-
tion, justice and restitution, and also the protection of their motherland.?

It was by contrasting possessive rule with the limited one that N@'ini,
based on previous jurists’ arguments on the nature of wildyah, introduced
the constitutionalists’ theory of constitutionalism:

The nature and essence of the latter form of government [i.e., limited rule]
is wildyah on maintaining social order and protection of the nation, and not
ownership. It is [characterized by] amanat naw'iyya (typical trust, fiduciary
duty) on all sources of the nation’s powers and using them for the people’s
interests, and not for personal desires. From this point of view, the sul-
tan’s power is limited to the extent to which wilayah could be [applied]
over the above mentioned duties, and his authority, be it legitimate or
usurped,?® is conditioned to restriction by such limit. Citizens are partners
with the government in the ownership of the nation’s powers and resources.
Everyone has equal rights, and the administrators are all trustees—not own-
ers and masters—uwho like other members and elements of the political rule
are responsible for discharge of their fiduciary duties to the nation, and will
be held accountable for the slightest violations. Derived from their participa-
tion in power and equality in (enjoyment and) practice of rights, all citi-
zens are entitled and secured to ask question and demand answers from the
authorities.”’ They are free in raising their objections, without bearing the
yoke of servitude of the sovereign sultan or his courtiers. .. The people under
such system are called muptasibin (protectors of the duty of commanding
right and forbidding wrong,) free, and alive.

Since the essence of this type of rule, as is now known to you, derives from
[the concepts of | wildyahand amana (trust) and like any other type of rep-
resentational care and trust is conditioned by the absence of infringements
[of the trusted duty or interest], thus undoubtedly, it bears resemblance to
other types of fiduciary duties and trusts. In order to safeguard this essence
and prevent its transmutation to a system of absolute possession and vio-
lations and infringements, its protection should exclusively be subject to
similarly comprehensive accountability and control, and complete respon-
sibility that are imposed on [and expected from] the trustees and holders of
wildyah [in any other legal circumstance similar to it].

The best imaginable means for protection [of the absence] and avoid-
ance of transmutation and correct performance of trust, as well as preven-
tion from the slightest whimsical desire or despotic behavior or slavery
that may be carried out, is the very ‘smat (infallibility) upon which the
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principles of our [i.e., the Shiites] faith is founded... We are neither able
to access such an exalted presence, nor is there a meaningful possibility
of having a sultan like Antishiravan (an ancient Iranian legendary King).
He possessed all the virtues, and at the same time, was accompanied by
individuals like Bazarjomehr (his Chancellor) from whom he was able
to obtain guwwa-yi ilmiyya (power of knowledge) and choose a hayat-i
musaddida (literally meaning prohibiting bureau, but intending a con-
trolling assembly). It was because of the combination of such personal
virtues and companionship that he established a [well functioning] sys-
tem of control, accountability, and responsibility. Notwithstanding other
facts, participation in power and equality between the ruled and the ruler,
and clogging the gates of monopolizing the financial resources and other
issues, and people’s freedom of protest and rights of that nature are all
inaccessible because their coming to existence emerges from God’s bless-
ings, not from our being deserved.?® Therefore, the official realization
and continued existence of such a system is an impossible event to hap-
pen. The solution that human beings’ power of intellect has been able to envi-
sion and materialize is in two things: the Constitution and the Parliament.
So it substitutes the infallibiliry, be it as shadow and face, or as a metaphor of
truth, which encompasses all of the rights, knowledge, and prohibiting organs
in a continued official existence. Furthermore, it presumably substitutes the
Jaculty of the infallible individuals’ impeccability, even by usurpation of their

status. (Emphasis mine)®’

It was in this context that N2'ini developed his theory about the essence
of power in Islamic law and wrote:

The essence of an Islamic rule is wildyah over the political affairs of the
Muslim nation. Found in all religions and laws, such essence, undoubt-
edly, is based on the rules governing the fiduciary duties of the holder of
wildyah, and not the arbitrary rule and coercion and possession of others’
lives and properties. In fact, the ruler’s duty is similar to that of the executor
of an endowed property who should observe the beneficiaries’ rights in orderly
maintenance of the property and equal distribution of its dividends and ben-
efizs. In a Divine setting, such wiliyah is bestowed upon the Prophet and
Imams—arguments about which should be made in the Imamah doctrine.
(Emphasis mine)*

By further elaborating on the nature of governance, N2'ini explained
that the main characteristic of the alternative rule to an Islamic rule, which
has been advocated by jami'-i shardyi® va adyin (all religions and laws),
is “coercion and yoking the people under the arbitrary implementation
of power. Not only does such alternative belong to the gravest forms of
oppression, but it also is tantamount to the usurpation of God’s rules by
treating the people in explicit conflict with objectives that the prophets had
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intended to achieve.”" Such coercive rule has been condemned strongly by
all religions. Therefore:

The reference made in Islamic law; even in all religions and laws, to the
concepts of wildyah and amana (trust, fiduciary duty) of anyone who shares
and benefits from pugiq mushtaraka naw'iyya (universal rights of the
human beings), relates to the restrictions of such wildyah, so it would not
transmute to a despotic arbitrary and coercive rule. These are of the clearest
necessities of Islam, perhaps of all the religions and laws.>

NZ’ini found the essence to be commonly upheld by both Shiites and
Sunnis. According to his analysis, although Sunni Muslims did not sup-
port the notion of the Infallible Imam and his exclusive authority to rule,
they did emphasize the formation of a limited wildyah. In the Sunni
scheme, the members of ahl al-hall wa al-‘agd (the people who have the
power of contract and choose) pledge their bay'a (allegiance) to the ruler
under the condition of his obedience to the laws found in the Quran and
the Prophet’s Sunnah, provided that any violation of those laws would
amount to deposing the ruler from power.*> According to N2'ini,

Notwithstanding the stage of the holder of power’s legal capacity and what
is necessary for the state of infallibility—which is a specific issue in Shi‘l
law—the limitation of the Islamic state in the prohibition of such arbitrari-
ness in rule is the confirmed common ground between the two groups. It
is also a certainly agreed upon opinion, as a necessity of religion. Since, it is
impossible to preserve such a certain and confirmed level of limit... there-
fore, [when established] no Muslim would deny the necessity of its protec-
tion with every possible means, even by the rule of a usurper sultan.?*

Methods of Protection of Limitations

Based on the opinions of constitutionalist jurists that were supported by
religious precepts it was the duty of Muslims to strive to transmute des-
potic possessive rule to limited rule. Such strife was in complete accor-
dance with Islamic faith by which Muslims were not only entitled to be
treated as free and alive individuals, but were also capable of perform-
ing their duty of commanding right and forbidding wrong as a mupzasib.
According to Na'ini—notwithstanding the social circumstances in which
they were or were not able to perform such duty—it was, theoretically, a
mandatory duty to change despotic rule. Such change was directed against
a political rule that had usurped the sovereignty of God through the indig-
nant treatment of individuals, and directed toward another political rule in
which the pristine duty of preserving individuals’ rights would be honored,
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where all the sources and means would be utilized to achieve the soci-
ety’s best interests.>® It was necessary to analyze this change in the context
of the Shi‘T doctrine of Imamah. In doing so, N2'ini employed the pisba
discourse:

According to our Imamite faith, in the age of the absence of the Hidden
Imam, hisba duties are those wildyit naw'iyya (typical wildyabs), that if left
unattended, would dissatisfy God. In these duties, by applying the measure
of gadr al-mutayaqqin (the least amount of certainty),?® the general deputy-
ship of the jurists is (considered to be) proven. Even if we refuse (to agree
with) the proof of such deputyship in all positions (for jurists), it is an obvi-
ous fact that the duty of safeguarding the order of Muslim society is supe-
rior to other duties. It is also clear that God will be dissatisfied if the duty of
restoring order to society and protecting the homeland—all being among
the pisba duties—were to be left unattended. Therefore, the jurists’ deputy-
ship in undertaking such duties is one of the certainties of religion.’”

The third argument, made by Na'ini, was on the issue of oversight.
According to him, in all cases in which wildyab is at issue—for example, in
the properties endowed for public or private beneficiaries—jurists hold by
consensus that it is possible to control and oversee actions. If a murawalli
(the executor) violates the laws of rights and the duties of wildyah-holders—
for example, by seizing and holding the rights of the endowed property’s
beneficiaries in a continued fashion—then the beneficiaries can entertain
their right to constitute a controlling body. Such a body limits the viola-
tor’s acts as well as protecting the endowed property from abuse and the
waste of profits that are at the free disposal of the executor’s personal inter-
ests.”® Orthodox jurists as well as rational atheist individuals have univer-
sally approved the logic and wisdom behind such controlling actions.*” By
considering these three lines of reasoning, Na'ini concluded that

there is no doubt that it is mandatory to change saltanat-i ja’irah-i ghdsiba
(the oppressive and usurping rule, that is, any non-Imam rule) from the
primary form [i.e., possessive] to the secondary form [i.c., limited rule],
even when it is impossible to change the ruler. As you understood, the pri-
mary form usurps the Divine scope of authority and is an oppressor against
God’s exalted uniqueness, and usurps the exclusive authority of the Imam
and is an oppressor to his sacred scope, and yokes the individuals and cit-
ies [under his authoritarian arbitrary rule] and is an oppressor against the
people. To the contrary, the secondary form does not usurp the Divine’s
scope of authority and is not an oppressor against God’s uniqueness and
people, but it does usurp the exclusive authority to rule of the Imam and
oppress against him. Thus, ...implementation of the second form of rule is
limited to providing for social order and protection of the homeland...In
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other words, the authority employed in the secondary form is tantamount

to tasarrufdt-i wildyatiyya (wildyah-based authorities) in which wiliyah

is authorized for those who deserve holding it. The incompetence of such

ruler [on holding the rule] is like the interference of an illegitimate executor of
endowed property in the property’s affairs, which can be resolved by constituting
a controlling body whose authority to control is vested by the principal holder of
authority. In this [new circumstance], the secondary form will not usurp the

status of Imam anymore®’. .. The transmutation of this form of rule is exactly
similar to that of electing overseers charged with the protection of the usurped
endowed property and imposing restrictions on the usurping executor’s disposi-

tion [of authority], in favor of its beneficiaries’ rights. . . In general, imposition

of a certain level of restrictions, which is commonly upheld by all members

of Islamic ummabh, is among the necessities of religion. In addition, it is,

inherently, one of the most important duties of Muslims, of all creeds, and

among the highest honors of the religion...It is included under the duty of
commanding right and prohibiting wrong in the context of the preservation

of the right to life, property and the honor of Muslims and the prevention

of the oppression of oppressors. (Emphasis mine)*!

These arguments by Na'ini and other constitutionalist jurists could
not be made in a vacuum. At the end of this section, N2'ini argued that
beyond pure juristic discussions, historical facts prove that the speed of
progress that the Muslim state enjoyed at its inception—and spread across
the world in less than fifty years—had emanated from its characteristics. A
system of just consultative rule—in which the equality of rights and rules
between the people and the caliphs (i.e., the Rightly Guided Caliphs) and
their officers—was dominant. In N&'inT’s mind, this represented not only
the best system for domestic rule from which Muslims must take their
model, but also the best defense against international aggression: it was
through a system of limited rule that Muslims could defend their home-
land against colonialist aggressions, assert their equality with the ruler,
and participate in power.%?

The Legitimacy of Constitutionalism

The next question was whether mashritah-i rasmiyya (official consti-
tutionalism), as incorporated in the text of the constitution, met the
juristic criteria of legitimacy or not. In responding to this issue, Na'ini
analyzed three concepts: shiri (consultation), quwwah-i musaddada yai
quwwah-i radi'a (controlling or prohibiting power), and dastir (constitu-
tion). It was within these analyses that N2'ini articulated a solution for
the dilemma of legitimacy of a non-Imam rule in the time of the absence
of the Imam.
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Shira (Consultation)

As mentioned before, NZ'ini held that the essence of Islamic rule is limited
to wildyah over social and political affairs, which itself was founded upon
the nation’s participation in all matters. Such participation, according to
constitutionalist jurists, was manifested in the very institution of the Majlis.
The main origin of the right to political participation was in theoretical
juristic treatments of the concept of consultation with rational individuals
among the people. N2'InT’s references to consultation as an inseparable ele-
ment of the early Islamic state were based on valid juristic arguments. In
delineation of the Text-based imperative of consultation, N2'ini drew a very
strong conclusion from the Qur'anic verses on consultation,” to the effect
that consultation was a Divine Ordinance that should be carried out on
“all matters with all members of the society.™* In making his conclusion,
NZ'ini not only relied on an exegetical analysis of the verse—which called
for “consulting them on all affairs™—but also applied rational reasoning
in support of his definition of the term a/-amr (matter) to all political affairs
and the address of “them” to all individuals.® There was only one exception,
that of Text-based Shari’ah rules.”” With regard to this exception, however,
he wrote: “the exclusion of Divine Rules from the generality of consultation
derives from takhassus (specialty) and not from takhsis (particularization.)™®
The juristic import of this opinion was that, except for the discovery of
Shari’ah rules, which needs highly specialized knowledge, all other affairs
are subject to deliberation—even for Infallible Persons. By particulariza-
tion, he meant that the exclusion of such Rules from the generality of the
Qur’anic order on consultation does not permit the exclusion of other affairs
from rule and the possibility of their particularization.

In support of his arguments, N'ini cited two crucial facts: the Prophet’s
recurrent practice of consultation during his rule,”” and Imam Ali’s invita-
tion to the people to express their minds and consult rulers.’® For N#'ini,
the imperative of consultation was binding for all rulers, including even
the Prophet with all his undisputable moral and rational superiority. In
addition, in a pertinent part of his sermon, Imam Ali declared: “Therefore,
do not abstain from saying a truth or consulting me on a matter of justice
because I neither regard myself above erring nor am I immune of erring
in my actions.”! By referring to these facts, N'ini intended to prove the
importance of individual rights. To constitutionalist jurists, the Prophet’s
practice of consultation and consequent agreement with the majority’s
opinion, or the Imam’s mention of his subjection to err—despite their
actributes of infallibility and immunity from sin—was a clear manifes-
tation of the Prophet’s or Imam’s obligation to honor the people’s right
to participation and decision-making in the best interests of society.”
In other words, not only was the right to participation an indispensable
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element of Islamic rule, but also the characteristic of infallibility could
not substitute or replace the people’s right in deciding on Muslim society’s
political affairs. This was in complete accord with what the Usi/i jurists
had already argued for, that is, a limited wiliyah that signaled the absence
of ownership over individual rights.”

Controlling Power and the Substitution of Infallibility

The next issue was raised in the context of the recurrent but most critical
question of legitimacy. While as a principle every known non-Imam rule
was perceived to suffer from an inherent lack of legitimacy, the main issue
was where and how a constitutionalist state would stand in the continuum.
The answer was to be found in the broader context of the best model of
Imamite rule. Invoking a famous juristic rational maxim,”* N2'ini and other
constitutionalist jurists held that when the infallible Imam’s comprehensive
rule is not attainable, the whole idea of establishing a model that stands
closest to it should not be left out. This approach was not new to Shi‘i
jurists and had been applied by premodern jurists who attempted to legiti-
mize the Shi‘T Safavid state. As mentioned before, many of them adhered
to the just sultanate discourse in one way or the other to the extent that it
dominated the field for a long time until the 1905 Revolution. The just sul-
tanate discourse—with all of its reception in juristic circles and the legiti-
mate emphasis that it put on the idea of a state ruled by law—had become
the cornerstone of many jurists’ justification of the then existing rule of
the Qajar kings. For that very reason, however, it was unable to explain the
people’s role in the formation and preservation of the Revolution.

The anti-constitutionalist jurists had also relied on the just sultanate
discourse to dent the legitimacy of the Majlis. They had raised “juris-
tic” doubts about the constitutionalist state to the effect that the general
Imamah (as leadership over religious and social affairs) in the form of
saltanat (rule) of the Hidden Imam is a purely Divine Rule in the process
of realization within which no role for the people was assumed.

This was the most problematic issue on which the constitutionalist jurists
developed their critique of the anti-constitutionalists and introduced a new
approach to the old issue of the closest model to Imamite rule. In one of his
important opinions, while inviting Muslims to rise for what he called “in
mashri'-i muqaddas” (this sacred legitimate cause, i.e., the restoration of
the Majlis and the implementation of the Quranic imperative of equality),
Akhiind heavily criticized the anti-constitutionalist jurists’ adherence to
the just sultanate discourse on the legitimacy of despotic rule.” He wrote:

If we make the wrong assumption that our (political-territorial) indepen-
dence, with the divine approvals and the Hidden Imam’s blessings, will
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still be preserved while the despotic oppressive establishment has the rule,
nevertheless, the constitutionalist rule and justice and equality in all hisba
matters is much closer to Shariah than tyranny. It is obvious that numerous
reasonable individuals will better comprehend the latent and concealed dimen-
sions of the objects than a single one, and oppression and tyranny and abuse will
be reduced, to many degrees, by the rule of those who are elected by the people.

(Emphasis mine)*®

He then summarized the threshold argument upon which both adher-
ents to premodern discourse and constitutionalist jurists could agree but
from which drew very different conclusions:

It is surprising how Muslims, especially the ‘wlama’ (religious scholars) of
Iran, have forgotten the necessity of religion. That provides that the legiti-
mate rule is established when the office of authority, over people’s public
affairs and administration of the Muslims’ general matters and resolution
of all important issues, is held by the person of the Infallible. The Infallible
is supported and appointed and commissioned by the divine text, like the
prophets and the chosen—God’s greetings be upon them—and like Imam
Ali’s caliphate, and the time when the Hidden Imam reappears and rises
to power. Thus, if the absolute ruler is fallible, his rule is illegitimate. This
rule applies during the occultation. The illegitimate rule is divided into rwo
categories: just, like the constitutionalist state in which the reasonable and pious
individuals administer public affairs, and unjust-oppressor, where absolute sov-
ereignty is vested in an omnipotent ruler. By the clear rule of reason and the
apparent text of the Shari’ah, an illegitimate just rule is certainly superior
to an illegitimate unjust one. It is obvious, by the experience and accu-
rate precision and careful investigations, that nine-tenths of the despotic
rule’s abuse of power will be reduced in a constitutionalist system. It is
also mandatory to repudiate the most legally defective and evil in favor of
the lesser one. Now, how would a Muslim adhere to the legitimacy of an
illegitimate unjust rule, when one of the necessities of the Ja'fari School (i.e.
Twelver Shi‘ism) is the usurpation of Shi‘i rule? And if the statue of cruelty
and oppression (i.e. the despor king) would claim that his abusive power com-
plies with Shari'ab rules, then the book should be closed, written again, and this
bloody mat be removed from the Muslims’ path. (Emphasis mine)*”

Therefore, for constitutionalist jurists, the source of legitimacy of a just
but “illegitimate” state was the participation of rational individuals in the
collective process of comprehending of social problems and the adminis-
tration of solutions that would extensively reduce the amount and degree
of power abused. To them, the group of rational individuals could only
assemble in a parliament, and an Islamic rule—with all its requirements
that were foundational to their theorization of it—would find its best
embodiment in a constitutionalist system. Such resemblance would not
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necessarily resolve the problem of legitimacy, but it was the best that could
be offered.”® In yet another articulation of the constitutionalist theory, it
was only in a constitutionalist state—to borrow from Na'ini’s terminol-
ogy—that measures preventing transmutation to possessive rule could
be implemented. The main perceivable measure was the point to which
N&’ini returned when he argued that the Majlis is the very organ that can
limit the possibility of a reverse transmutation. Although in a very compli-
cated fashion, he wrote:

In the time that we do not have access to the infallible Imam, and face
the type of administrators who lack piety, justness, and knowledge, and,
even worse, represent the true embodiment of the exact opposite of such
characteristics, and while it is also necessarily known that the commonly
held degree of restriction of the Islamic state is one of the necessities of the
religion, it is not possible to preserve the Islamic state, whose consultative nature
is proven by the text of the Quran and the Sunnabh, unless a musaddid va
radi'-i kbhariji (an external controlling and preventing organ) is commissioned
to substitute quwwah-i ‘Gsimab ilahiyya (the divinely devised protective power
of the infallible Imam). A substitution of that nature is limited to the extent that
human reason can bear the charge, at least in representing the rational power
and the faculties of justness and piety [of the Infallibles]. Otherwise, it would
be like leaving the charge of safeguarding the sheep to wolves! Therefore,
(the necessary and important) establishment of such a controlling organ is
clearly undeniable. It is inherently obvious that the external controlling and
preventive power will be useful and effective, and able to act on behalf of
those human characteristics [i.e., justness and piety] only if it would follow
the logic of formation of such characteristics. In other words, just as when
the human determination, in forming such characteristics, stems from his
rational faculties and apprehensions, the administrators authorized to act as
an executive power should only be those whose authority stems from what
the controlling organ, by its rational faculty, determines to be in the best
interests of society. (Emphasis mine)*’

By “commonly held degree of restriction,” Na'ini was referring to the
common grounds upon which both Shiites and Sunnis share an approach
to the Islamic state. The most important issue was the idea of substituting
the Imam’s infallibility through the institution of the Majlis—as a con-
trolling and preventative organ—Dby rational individuals who have been
recognized as just and pious. By calling “external” the qualification of this
organ, N@'ini was making reference to the imperative of a separation of
powers and bearing in mind the historical fact of the Qajar kings’ recur-
rent proclamations on assigning quasi-controlling charges to the same oli-
garchy of corrupt administrators who were the source of the problems. It
can also be inferred that the “external” has been used to reject the idea of
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a division of authority between the religious and the political as the main
underpinning categorization of duties in the just sultanate discourse, a dis-
course that assigned the former to jurists and the latter to rulers (sultans).
To N2’ini, genuine control could only be carried out by rational individu-
als outside of both the king’s prerogative authorities and the possessive
system, and in the form of an officially and legally established institution,
that is, a constitutional organ. Furthermore, the ruler and his administra-
tors should only undertake the duty of fulfilling what the legislative power
finds to be within the best interest of society, and not more.

Nevertheless, well beyond historical facts, it was the theoretical impli-
cations of substituting infallibility that shaped the core of N2'in1’s theory
of legitimacy in non-Imamite rule. For NZ'ini and the constitutionalist
jurists, on the one hand, the absence of the Imam’s presence and his actual
hold on power could not be equated with the Shiites’ consent to and
approval of the possessive rule whose undue legitimacy had been justified
by the religious branch of despotism.®® Nor did it justify their inaction,
and surrender them to the kings’ rule by ignoring religious teachings and
disregarding the cruel reality of an incompetent despotic rule that had
acquiesced to colonial greed and expansionism. To the contrary, such
an absence should have motivated them to strive for liberty, equality,
and the eradication of possessive rule through enlightenment, awareness,
education, active participation, and protest against abject slavery and
lack of determination.®' For N#'ini, the main objective in the Qur’anic
imperative of consultation and the Prophet’s submission to the majority’s
opinions was protection of the pristine and essential existence of human
beings” inviolable right to self-determination. This objective emanated
from two sets of facts: first, the Prophet’s practice of rule by promoting
equality and liberty for all Muslims, and second, the people’s contractual
share of power and right to participate in social affairs, commanding right
and forbidding wrong, and rebellion against oppressive treatment. Any
other interpretation would be antithetical to devising rational faculties in
the Divine’s act of creating human beings and their right to make choices
between what would be best for them and what would not. If there were
no such right, the religious faith in divine punishments and rewards on
Resurrection Day would have been deeply undermined by a whole host
of legitimate questions. Given the undeniable place of reason in the realm
of discovering the rules of the Shari’ah (as perceived and articulated by
Usali jurists in their arguments) such original right could only take root
in the human rational faculty. Furthermore, they had already rejected
the typical positivist approach that corrupt mainstream jurists had used
to justify their determinations of the rules that governed the relation
between the ruler and the ruled.®* Thus, the possibility of substituting
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the qualification of infallibility in political rule and the social destiny of
Shiites over and above anything else was based on Usi/i arguments about
reason.®® In the context of constitutionalism, those arguments provided
a new approach to the infallible Imams’ limited wildyah on the issue of
guardianship or authority over human beings’ lives and properties; this
would amount to limiting applicable scope of their qualification of infal-
libility, namely with regards to the determination of rights as they are
recognized in the Divine Law.* The source of limitation of such author-
ity was directed at humans’ right to self-determination,® particularly
where possessive rule had unduly seized power and political dominance.
By rejecting possessive rule’s all-inclusive authority over subjects, the
concept of substitution could emerge in the common ground between
the Imam’s theoretical limitation of power and the human beings’ area
of authority—what the constitutionalist jurists called the “God given
rights of the people.”*® Given the similarities between the substitution of
the infallible Imam’s protective power and the notion of the deputyship
of the Imam (which was at the center of just sultanate discourse’s point
of strength), I will later explain how Akhiind, N2’ini, and the other con-
stitutionalist jurists drew fine lines over substitution in the practice of
legislation. This was what the Majlis and the Balancing Committee were
assigned to carry out.

The Constitution

As mentioned earlier, N2'ini believed that the implementation of the last
solution that human reason has been able to envision for limiting the paths
of transmutation of an Islamic state to a possessive one was in the substitu-
tion of the Imam’s infallibility by constitution and parliament.®” The con-
cept of the constitution was under heavy attack by the anti-constitutionalist
jurists. Through quasi-valid treatises, they had disseminated the idea that
a Muslim society does not need a legally binding document like a constitu-
tion because the laws and rules for all issues can be found in the Quran and
the Sunnah. For them, the installment of a new binding legal instrument
in Muslims’ social and political affairs was tantamount to zashri® (legisla-
tion) and triple bid ‘a (heresy), conclusions that would suggest the existence
of a failure in the Divine Law. In addition, they believed that in such legal
instruments, duties were devised that did not meet the requirements of
validity and the juristic mandate of obedience; thus, it was illegitimate
to hold someone accountable who had violated illegitimately mandated
constitutional duties. Given the seriousness of the charge of heresy and
the religious capacity for provoking the people against the Constitution, a
response was necessary. While resembling anti-constitutionalist jurists and
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their edicts to Khawirij (a group of extremist Muslims)®® and Akbbaris,”
N2'ini made two juristic counterarguments:

First, it is one of clear facts in Islamic law, to which all the jurists have agreed,
that opposing the mechanisms [and precepts] of the Divine Appointment
of Messengers by attempting to legislate laws and rendering rules that are
contrary to what the Sacred Legislator has ordained, is called 6id‘a (her-
esy) and, in juristic technical language, zashri® (legislation). Heresy takes
place when a ghayr maj‘al shar'i (something that has not been approved by
Shari’ah), be it a rule on a petty personal issue or a general public issue or
a book of general instructions or something else, is offered as majul shar's
(something approved by the Shari’ah) and as a Divine Rule, and is asked
to be mandatorily abided by the duty-bound Muslims. Otherwise, in the
absence of the intention to establish a conjunction to the title [i.e., being
a Divine Rule], other types of requirements and obligations [as to the per-
formance of duty of this unconnected-to-Divine rule] will not be id'a and
tashri’...Second, similar to those legal circumstances in which the legal
inclusion of a non-mandatory act to a mandatory contract transmits the
nature of the non-mandatory act to a mandatory one, if performing a man-
datory duty is due to prerequisite performance of a non-mandatory act, it is
rational to rule that such prerequisite non-mandatory act will also change
to a mandatory duty. Therefore, it is clear that the act of laying down a con-
stitution, in which the legitimate limitations on the illegitimate oppressive
dominance in compliance with the necessities of religion will be completely
and comprehensively imposed, is mandatory. It is also mandatory because
the establishment and preservation of social order, and the fundamental
necessity of limiting and holding accountable a usurping rule is an obvious
fact. In the absence of any claim that the constitution has derived from the
Divine, the charge of 6id‘a and tashri' is completely irrelevant. It emanates,
by reasoning on similar faulty slips, precisely from the foolish Akhbaris
grudge, deception and vulgarity which, due to their inability to apprehend
the truth of heresy and legislation, claimed that the jurists’ writing of prac-
tical treatises is heretical and legislative. (Emphasis mine)”®

According to N2'ini, in theory, a constitution was the written docu-
ment of a binding contract between the ruler and the ruled. The most
important part of such a contract was the inclusion of all the limitations
that should be imposed on the ruler’s dominance over the nation’s sources
of power. To that effect, a constitution was the prerequisite instrument
for the higher objective of limitation (as a mandatory goal), which had
to be realized so that an Islamic state could be established. Although
N2'ini employed an Usili argument to prove the mandatoriness of the
Constitution, the more important outcome of such technical reasoning
is to be viewed in the context of its external manifestations. In other
words, by concluding the validity of the Constitution, not only would an
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officially formal document of law represent substantive juristic arguments
on limitation, but also the text of the Constitution would have had to
represent the culmination of arguments that at times seemed to be con-
tinuing indefinitely. For someone like N2'Ini, as one of the most promi-
nent Usili jurists of his time, an individual who was completely aware
of all the juristic discussions on nass (text,) alfiz (words and utterances),
and their close ties to the substance of Shari’ah rules, the ascription of
characteristics such as representation to the Constitution as a formal text
was not an unknown legal phenomenon. The assumption of the valid-
ity of a Constitution that reflected the juristic arguments was, undoubt
edly, innovative and unprecedented. In other words, considering all the
legal implications embedded in any conception of validity, a juristically
valid constitution represented nothing but a new approach to the notion
of mandatory acts, source of validity, and the coming into existence of
a legitimate cause that would contribute to and meet the underpinning
legal-juristic requirements of constitutionalism.”' The introduction and
conclusion of such developments in Shi'l jurisprudence—being even
more instrumental in the regular enactments of the Majlis—could not
find recognition in juristic circles without the acceptance of those jurists
who possessed prominence in standing and presented credible arguments.
Akhiind and the religious leadership of the Constitutional Revolution
provided this type of prominence and credibility; they supported and
approved all of the arguments made by N#'ini and Mahallati.”?

In order to make it more accessible and show the importance of a dastiir-i
asdsi (constitution)’® for an Islamic state, N2'ini used the familiar concept
of risilah ‘amaliyya (a practical treatise written by high rank jurists) for
conveying his message. In general, every non-jurist Shiite Muslim is sup-
posed to follow the legal rules discovered by a mujtabid (a jurist capable
of ijtihad) of his choice; these are usually collected in practical treatises
and include the required religious black letters of law necessary for daily
devotional and transactional duties as a guideline. Na'ini emphasized that
absence of such a legally binding document, as a source of reference in
which the rules of control, and the limitation of rulers and administrators
as well as their duties are presumed officially enforceable, is tantamount to
disorder and futility.”* According to him:

Cleatly, the essence of contracting a constitution is exclusively based on con-
trolling the administrators’ behavior and limiting their dominance by deter-
mining (the executive power’s) typically necessary tasks and distinguishing
them from unnecessary ones. Detailed laws are either customary policies
that are enacted to protect the order of society or the Shari’ah rules that
are commonly applicable to the public, not the ones for specified groups.
Such detailed laws have no relevance to those duties that every Muslim
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undertakes because of his faith—like devotional duties or non-devotional
ones in marriage, transactions, religious punishments, wills and inheri-
tance, and other similar issues that are mentioned in the jurists’ practical
treatises or fatwas. Dealing with these issues is out of the legislature’s scope
of authority. (Emphasis mine)”

Therefore, the Constitution should be interpreted in the following
theoretical context:

1. The limitation of the possibilities of transmutation from an Islamic

state to possessive rule.

. The consultative nature of the Islamic state.

3. The foundation of the state upon the principles of liberty and
equality, where the “sacred institution of equality” is manifested in
“anawin-i awwaliyyah-i mushtaraka (universal primary titles). This
includes the security of life, honor, property, and home, the absence
of undue invasion and the investigation of kbafiiya (privacy, or hid-
den acts that are not in the public’s plain view), the prohibition of
arrest or physical separation from hometown or sanctuary without
legal cause, and the absence of any undue deprivation of the right
to legitimate assembly among other rights. All of these rights do not
belong to any specific (religious or social) group.””®

4. The institution of a controlling and prohibiting organ that under-
takes the duty of substitution.

5. The rule of law, or in other words the enactment of those laws and
regulations that related to the issues that, in one way or another,
deal with social order and should be published, for the public as
well as state administrators’ awareness in the form of books of
law.””

6. The adoption and incorporation of all these general principles and
rules from the Shari’ah.”®

N

With regards to the aforementioned context, a constitution is a compre-
hensive text in which the following prescriptive and proscriptive rules and
limits are incorporated:

1. Limitations to power:’’ the guaranteed limits of the king’s power;
the guaranteed rights of people from different social classes; all the
required policies that would prevent the king and other administra-
tors from betraying their fiduciary duties and undermining people’s
rights; the assignment of no more than the sole duty of implementa-
tion of the controlling organ’s enactments to the executive power;
the people’s right to oversee the decisions made and the laws enacted
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by the controlling organ (i.c., the Majlis) as well as their right to hold
it accountable.®

2. Inviolable public interests and goals:®! the taxation and management
of public finances and expenditure; the formation of a national mili-
tary armed with necessary and updated knowledge and artillery; the
development of public roads and provision of security from ban-
dits and other criminals; the adjudication of legal disputes and the
provision of a court system that efficiently accommodates public
grievances, public affairs, and benefits such as education, the publi-
cation of educational journals, individual freedoms, the protection
of endowed properties, security, the protection of the public interest
in business and trade, the defense of national borders against foreign
invasion and aggression, and the protection of rights of Iranians who
have immigrated to foreign countries.

Legislative Authority and Compliance to the Shari’ah

The scope of the Majlis’ legislative authority (as the controlling organ of
illegitimate rule) was one of the most controversial issues in the Constitution
and subject to many disputes. As mentioned earlier, the constitutionalist
jurists believed that the Majlis, as a legislator, should adopt and incorpo-
rate the rules of the Shari’ah in its work-product, specifically in the arena
of social order and public interest. Two important questions were explic-
itly at issue: what were the rules of the Shari’ah that had been invoked?
Moreover, how could one define “adoption and incorporation”? Given the
utmost importance of “judicial philosophies,” and the “juristic orienta-
tions” of the constitutionalist and anti-constitutionalist jurists toward
defining the contents of the Shari’ah, every response to these questions
was crucial to an interpretation of the legislative power’s constitutional
authority. Concomitant with such a response was the scope of authority of
the selected jurists who, according to Article Two of the 1907 Supplement,
were assigned to implement the constitutional duty of balancing the leg-
islature’s enactments with the Shari’ah. At first, I will discuss the anti-
constitutionalist jurists’ reaction to this issue.

The anti-constitutionalist discourse on the nature of legislative enact-
ments was put forward in the context of their rejection of equality before
law. Article eight of the 1907 Supplement provided that “the people of
the Persian Empire are to enjoy equal rights before the (State’s) Law.”%?
The anti-constitutionalists argued that the doctrine behind constitutional
equality disregarded the applicable rules of the Shari’ah on the discrimina-
tory legal treatment of specific social groups. In their mind, the interdicted
religious minorities, and women were to be treated by relevant laws that
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formed an inseparable part of the Shari’ah and required discrimination,
not equality. The anti-constitutionalists argued that it was impossible to
disregard such rules and then claim compliance to the Shari’ah in any
conceivable way. They concluded that the combination of including the
principle of equality, generally conceived, while disregarding Shari’ah rules
was a clandestine attempt to abrogate the Shari’ah in the name of justice,
equality, and constitutionalism. It was in this context that they analyzed
the concept of legislation through five overlapping hypotheses.??

1. If the enactments of the Majlis were to comply with the Shari’ah,
disregarding legal discrimination against those specific groups
would not be acceptable.

2. If the phrase “state laws,” in Article eight was intended to suggest
that new rules on issues of this nature would be allowed to pass, this
article was in direct conflict with the already established “valid and
explicit” rules of the Shari’ah.

3. More broadly, if the Majlis was being institutionalized in order to
enact new laws, as connoted in the title of quwwah-i muganninah
(legislative power), such enactments were absolutely forbidden by
the Shari’ah,

4. If the Majlis had been assigned to enact laws that were compatible
with the Shari’ah, the then members of the Majlis did not have the
required competence or specialized knowledge required to make
appropriate determinations, and thus, were not allowed to employ
the authority of enactment. Such competence and authority exclu-
sively belonged to the Imam’s general deputies, that is, the jurists.

5. Finally, if the Majlis was supposed to enact laws regarding the
detailed duties of administrators, these enactments fell within the
scope of the king’s authority and not the Majlis’s.

The anti-constitutionalists’ approach to the concept of rule of the
Shari’ah, as law, appeared to be a static one. In their reading of Shi‘T juris-
prudence, istihsan ‘aqli (discretionary rational preference) was prohibited.
As a result, the jurist was not permitted to go beyond what had been col-
lected in the books of the traditions and the reports,®* nor could he draw
rational conclusions based on the influence of time and space. Using lan-
guage similar to the Akbhbaris, Niri wrote:

Not only does Divine Law consist of devotional rules; it also includes suf-
ficient rules for all the political issues in the best and most complete fash-
ion, even for arsh al-khadsh (the amount of blood-money received for the
slightest physical wounds)...If someone thinks that necessities of time
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would be capable of changing some of those Divine Laws or would comple-
ment them, such an individual has abandoned the Islamic faith. .. Devising
law of any type is in conflict with Islam. This is the job of the Messengers
of God and the Law that the Prophet Muhammad has delivered is the per-
fect one. It is devoid of any defect and applicable to all people at all times.
Such Law has been mediated by revelation to the Prophet, not by #stibsandr
shakhsiyya (personal discretionary preferences)...In conclusion, Muslims
have no right to enact law...I have no belief in someone who would enact
law and prefer something other than Divine Law, someone who would
believe that the necessities of the age can change Divine Law, and at the
same time would claim to have faith in the religion of the Prophet.®>

In addition, they argued that in a Shari’ah-oriented form of constitu-
tionalism, the most knowledgeable jurist or group of jurists should deter-
mine the rules of the Shari’ah ‘a/d nabw al-muqarrar al-mastir fi al-kurub
al-fighiyya (based on the established ways that are written in the juristic
books).® It was obvious that the anti-constitutionalists did not employ a
meaningful apprehension of the concept of equality; they intentionally or
unwittingly confused this concept with traditional rules®” that were not
under any form of legal or constitutional dispute at the time.

In response, the constitutionalist jurists made the following arguments:

1. In general, the special treatment of social groups in their entitle-
ments to rights, duties, and protections (or prohibitions) is subject to
judicial decision.

2. Because of their rational and legal clarity, similarly traditional rules
about the differential treatment of the interdicted can be found in
every other legal system.

3. Therefore, such traditional rules do not represent the true meaning
of equality.

NZ'ini and Mabhallati did not reject the validity of traditional rules in
the Shari’ah; they believed, however, that because of the generally inclusive
and consultative nature of the constitutionalist state as well as the pay-
ment of taxes, every citizen had an equal right to control the government
and participate in the process of political decision-making. Consequently,
every citizen also had the right to be treated equally before the laws the
Majlis enacted and to enjoy the rule of law.®®

The problem with conclusions like those made by the anti-
constitutionalists was their palpable ignorance of two important issues.
The first involved the concept of consultation that had been recognized
in the Qurian and the practice of the infallibles persons, and operated as
the birthplace of the individual right to political participation. The second
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involved the process of determining and discovering law, a process that had
already been developed by the Usilis.

The Legislative Authority of the Majlis

It was in this context that the constitutionalist jurists determined the issues
that were subject to the legislative authority of the Majlis and those that
were not. Na'ini enumerated the required qualifications of the elected
members of the Majlis. He wrote:

The valid conditions of correctness and legitimacy—prerequisite to the
elected members of the Majlis’s involvement in public and jisba duties—
are the “permission of the mujtahid nifidh al-hukima (a jurist who has
dispositive authority in determining the rules of the Shari’ah),”® and the
“inclusion of a certain number of jurists, who are versed in politics in the
Majlis for [the purpose of] correcting and ratifying enactments” as has been
required by Article Two of the Constitution. The important part is the
combination of these conditions and the possession of the virtuous quali-
fications of perfect moral characteristics. The main such characteristics of
the members of Majlis are:

(1) Perfect knowledge of politics, international law and an awareness of the
details and secrets there employed, as well as awareness of their duties and
of the proclivities of the age and time;

(2) Dispassionateness and disinterestedness in the collection of mundane
riches and the plundering of national wealth, impartiality, a resistance to
the influence of (political) power, and [a state of being] purged from greed,
fear and acquisitiveness;

(3) Passion for and benevolence to the religion, the Muslim nation, and the
motherland in a fashion that would prioritize the borders of the homeland
over personal sanctuary and belongings while considering the lives, honor, and
property of different layers of people above personal life, honor and property.

Even non-Muslims, because of their partnership [with Muslims] in national
wealth and because of the all-inclusive nature of consultation, are allowed to
participate in deliberations on all matters, and to elect their members to the
Majlis. While it is not expected from them to protect the Islamic faith, their
benevolence and good faith in the protection of the motherland and the peo-
ple would suffice in their being qualified for membership (in the Majlis.)*’

He then categorized the laws into “general” and “detailed” ones. N2'ini
wrote:

In general, the National Consultative Assembly is established in order to
control the administrators and the implementation of duties related to the
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social order, to protect the nation, to manage the people’s social affairs, to
preserve their rights, and not to employ religious authority and to issue fat-
was or to perform group prayer’' ... Detailed laws are either customary poli-
cies that are devised to protect the order of society or Shariah rules that are
commonly applicable to the public, not specified groups. Such detailed laws
have no relevance to those duties that every Muslim undertakes because
of his faith, such as devotional duties or non-devotional ones in marriage,
transactions, religious punishments, wills and inheritance, and other similar
issues that are mentioned in the jurists’ practical treatises or fatwas. Dealing
with these issues is out of the legislature’s scope of authority. (Emphasis mine)’?

Through this categorization, N@'ini clearly emphasized the supervisory
duty of the legislative power in the general duties of the government, the pro-
tection of the social order and people’s rights, and the management of social
affairs. He recognized two groups of rules related to these issues: the com-
monly applicable rules of the Shari’ah, and customary policies. It is impor-
tant to note that, though commonly applicable, NZ'ini primarily made a
reference to the rules in which the prohibition of the people’s servitude and
the rulers’ absolute dominance were at issue. In addition, the general rules
like prohibiting usury and drinking wine, or the duty to pay one-fifth (a
special tax) were at stake. N2'Ini then made the following important and
technical categorization, that is, immutable and variable rule:

All the duties related to social order, the protection of the nation, and the
management of the people’s affairs and rights, be they primary rules that
deal with the instructions of typical duties or the ones that particularize
and limit the applicability of such general instructions, are necessarily cat-
egorized in either of the two following groups: The first [category involves]
Mangis (written, text-based) instructions whose practical duty is specified
and where there is a specifically devised rule in the Shari’ah for the duty.
The second [category involves] ghayr-i mansis (unwritten, non-text-based)
instructions whose practical duty is unspecified because a particular mea-
sure and person in charge of their performance is not specified, and there-
fore they are left to the determination and preference of the typical holder
of wildyah (i.e. the infallible Imam).

It is obvious that the validity of the first category of rules (and their rel-
evant duties) cannot be changed or disputed during the times, and, until
Resurrection Day, no other duty except obedience, as expected in reaction
to a religious text, is imaginable. Similarly, the second category of rules,
depending on the interests and necessities of the time, are to different
degrees subject to change and dispute. Similar to the time of the presence
of a divinely appointed holder of wiliyah (that is, the Infallible) who has
bast-i yad (open-handedness), even in other geographical regions,” for the
determination of such rules [and duties] depends on the preferences made
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by his appointees’ decisions (that is, his governors’). In the time of occul-
tation [also] such determination is left to the preferences made by either
general deputies, or those who have obtained permission to do so (i.e. to
make such preferences) from ‘amman lahu wildyat al-idhn (those who have
the required authority to vest such permissions).”

Before I discuss the text-based instructions, I will explain the second
categorization:

1. By non-text-based duties, NZ'ini referred to a whole host of issues.
First, he made it clear that the Shari’ah is not a collection of static
rules that are applicable to all issues at all times. In fact, his refer-
ence to the contingency of rules in a diversity of circumstances was a
clear response to the anti-constitutionalists’ discourse. He declared
that the concepts of law and legislation are not limited to archaic
and superficial analyses of the text of the rules of the Shari’ah, in
the sense of being eternally valid because the previous jurists had
discovered them in their books. To the contrary, he reclaimed the
heavily supported idea in Shi‘l jurisprudence—rather, the Islamic
legal tradition—that every jurist attempts to rediscover the rules
of the Shari’ah within the contingencies of his time and age. In so
doing, the jurist depends on his best understanding of the rules and
examines them in the context of the best interest of the society in
which he lives. Thus, it is completely possible to believe in the valid-
ity of previous jurists’ opinions on a variety of issues in the current
context, but it is not imperative to follow them blindly just because
they once rendered a valid opinion. Similar issues were hotly debated
at the time between the Usili jurists and the Akbbaris, specifically
with regards to the permissibility or impermissibility of following
the opinions of a deceased mujtahid. The Akbbaris argued that it is
permissible to follow the valid opinions of a deceased jurist because
validity is beyond time and place. In other words, they opined that
any opinion that, by Akhbari standards, has been directly derived
from ahadith (the traditions) is unchangeable because all such tradi-
tions are eternally valid and unchangeable. In contrast, the Usilis
believed that validity was subject to the possibility of a jurist’s ability
to defend against the scrutiny and critique of other jurists, or a curi-
ous follower’s demand for the disclosure of the evidence upon which
the jurist had adopted his specific opinion. For Usalzs, if a jurist
did not avail himself to his opponent’s dispute, inter alia, it may
very well mean that he is not able to make persuasive or authorita-
tive arguments about the validity of his opinions; the death of said
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jurist did not constitute an exception to this rule. Given the prevail-

ing standard in Shi'T jurisprudence as to the nonfinality of jurists’

95 a presumably valid opinion is the one that is capable of
resolving all the disputes against its validity. Therefore, it is imper-
missible to follow a deceased jurist’s opinions.”® This argument alone
suggested that validity was a contestable concept for which factual
contingencies and changes in time and space played a crucial role.

. Second, a simple examination of the characteristics of non-text-
based rules makes it clear that N2'ini has made a substantial refer-
ence to pisba issues. As discussed before, Ansari argued that “the
mode of mandatoriness of the act of performing wajibat kifayi (pub-
lic duties) is not essentially embedded in the act itself; they are man-
datory because accomplishing the higher objective and mandate of
a sustained order in society is contingent upon their subject matter
acts. Public duties also become mandatory on the basis of what is
necessary for preservation of (the right to) life.””” Such a broad base
for determining the mandatoriness of a public duty, and its measure-
ment against the higher objectives of a sustained social order and the
right to life required the jurist to engage in factors that, according
to a modern rendition, would equate to political rule and individual
rights. By Ugsili standards, in cases of absence, vagueness, silence, or
the inapplicability of the textual rules of the Shari’ah, it is the duty of
reason, with all its underpinning juristic arguments, to discover and
recognize the best form of rule to meet the criteria of mandatoriness.
The constitutionalist jurists had already made their case about the
dual Ansarian factors; it was now necessary to deal with the issue of
making a juridical balance between them, and thus, discussing the
applicable rules in the Majlis as the institutionalized place of prac-
tice for rational individuals. By putting the issue of public duty in its
original context, that is, pisba, with further explicit categorizations
of public duty in non-text-based duties, N2'ini not only revisited the
discussion of the changeability of jisba rules, but also contextual-
ized it in the application of the Us#/i theory of reason. The theoreti-
cal implications and outcomes of N2'Ini’s approach were virtually
unlimited. They included, inter alia, the validity and applicability
of those “new” rules that were established by rational individuals
about the kind of state or individual rights that they deemed most
commensurate and fitting at any given time (e.g., constitutionalism
in the age of the 1905-11 Revolution) as well as the rules inscribed
in the Constitution.

In his analysis of non-textual duties, NZ'iniraised two distinguishable
subjects: (a) the theoretical authority of determining the particular

discoveries,
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measures applicable to such unspecified duties, and (b) the possibil-
ity of practical application or vesting of the authority of determina-
tion. While there is no doubt, in N2’inT’s opinion, that the Infallible
Imam has the authority to hold wildyah on determinations of prefer-
ence to the best interests of Muslim society, by referring to the infal-
lible Imam’s bast al-yad (open-handedness), he demanded a renewed
assessment of the issue. The question was whether it had always
been practically possible for the Imam to apply his authority or vest
such authority to others, and/or implement such determinations in
favor of the Muslim community’s preferences and interests. A long-
standing element in jurists’ analyses of the Imam’s or his deputy’s
practical authority, Shi‘i jurists have generally defined mabsit al-yad
(someone who is open-handed) as mutamakkinan min al-tasarrruf
(someone who has the power of administration).”® There is no doubt
that the concept has played an enormously important role in jurists’
determination of the mode of specific or general duties. It has gener-
ally been argued that if an Infallible Imam does not have the power
to administer his decisions and practically implement them, he may
choose to refrain from employing his inherent theoretical authority
of ruling over Muslims’ social and religious affairs and opt for ragiyya
(dissimulation).”” When the presumption of the general deputyship
of the jurists from the Imam was at issue, Shi‘l jurists have generally
been cautious about the expansion of such vicegerent authority'?°
in the time of occultation; they redefined the concept of wilayah
with the less authoritative measure of jawdz al-tasarruf (permission
to administer). As discussed before, they included jurists among the
individuals who were permitted to engage in the pisba issues.

The fourth and final point concerns the constitutionalist jurists’
approach to the concept of the power of administration during the
1905-11 Revolution. Putting together the dual Ansirian higher
objectives, that is, maintaining social order and protecting the right
to life, measures that in N2'Ini’s book were coined as “particular
measures of preference,” N2'inj, in the context of the “determination
of the non-textual rules” of the Shari’ah, constituted the foundations
of the authority of “legislation” by rational individuals in the Majlis.
Regarding the “power of administration,” N2'ini believed that the
people’s movement toward establishing a constitutionalist order and
entertaining their newly achieved right to vote as the manifesta-
tion of their political participation were the sources of the power of
administration vested in members of the Majlis. Not only could the
representatives enact laws necessary for the maintenance of social
order and the protection of the people’s rights, but also control the

10.1057/9780230118461 - Shi'i Jurisprudence and Constitution, Amirhassan Boozari

- licensed to Boston College - PalgraveConnect - 2014-08-14

Copyright material from www.palgraveconnect.com



CONSTITUTIONALIST JURISPRUDENCE 127

executive power and limit it to implementing the very same laws that
they had enacted. In other words, with the phrase “those who have
the authority to vest the permission of making particular measures
of preference,” N2'ini distinguished “jurists” from “those who have
obtained permission to do so.” The latter group is the very people
who vest the authority over the protection of their rights and the
maintenance of social order in the members of the Majlis, that is,
those who have the capacity to undertake an /isba duty as the ratio-
nal and reliable ones among the faithful. It is obvious that by elect-
ing members of the Majlis, N&'ini believed that it was the people
who had the original authority to vest such permission.'”" In some
instances, the constitutionalist jurists interpreted the people’s move-
ment as another source of their religious authority and engagement
with political affairs.'®

In his further explanations, N2'ini clarified that political issues are
largely included in the category of non-text-based rules,'®® and therefore,
under the wildyah of the Imam (or his general or specific deputies), and
subject to consultation.! Those rules are only qualified by the careful
and sufficient considerations of the members of the Majlis with regards
to the maintenance of social order, the restriction of undue usurpation of
individual rights by administrators, and prohibitions against administra-
tive aggressions against the Majlis’s legislative authority.!%’

Compliance to the Shariah

As demonstrated earlier, Article Two of the 1907 Constitution provided
that the most learned jurists of the time present to the Majlis names of the
twenty jurists capable of undertaking the constitutional duty of balanc-
ing enactments with the rules of the Shari’ah, so that the members of the
Majlis could choose at least five of them. Such a special committee of jurists
was authorized to “determine whether the proposed laws are or are not
conformable to the principles of Islam...they may carefully discuss and
consider all matters proposed in the Assembly, and reject and repudiate,
wholly or in part, any such proposal which is at variance with the Sacred
Laws of Islam, so that it shall not obtain the title of legality.” The jurists
were supposed to be included as members of the Majlis, and therefore, part
of the legislature. It is obvious that the essence and nature of this authority,
as well as the methods by which it could be employed, are the most formi-
dable issues in any theoretical or practical treatment of constitutionalism in
Islamic Law. Moreover, I hope my arguments, from the beginning of this
book until now, have explained the problems and solutions found therein.
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In this section, I will introduce the constitutionalist jurists’ specific argu-
ments on the issue. It is also important to analyze some historical facts
about the formation and practical functions of the said committee before I
conclude this chapter.

In his writings, N2'ini referred to authority as “imda’” wa idhn man
labu al-imda’ wa al-idhn” (the signature and permission of those who have
the authority to sign and permit). He also mentioned that the meaning
of “legislative power” and its technical equivalent, quwwa ilmiyya (the
knowledge-based power) of the Majlis, was manifest in the combination of
the signature and permission, and the careful and sufficient considerations
of the members of the Majlis as the source of the official legality of the
enactments of the Majlis.! In N2'ini’s theory, the signature and permis-
sion in the time of occultation was to be issued by the “Imam’s general or
specific deputies” when they make determinations on “particular measures
of preference” in specific issues proposed by the Majlis as an enactment.'”
Relying on the categorization of rules, when the text-based rule of the
Shari’ah was at issue, all authority was allotted to the jurists. In fact, Na'ini
made it clear that “Laws and orders whose compliance with the Shariah shall
plausibly be controlled and scrutinized, are limited to the first category (that is,
text-based rules of Shari ah), and any control or scrutiny as to the second cat-
egory (i.e. non-text-based rules) is originally unwarranted and unnecessary.” "%
This involved an extremely important exclusion of the pisba or non-text-
based rules, including political issues, from the jurisdiction of the special
committee. Therefore, the whole concept of control over the enactments
was limited to balancing them with the text-based rules of the Shari’ah,
or what is technically called dala’il naqli. As extensively argued before,
the whole notion of text-based rules, in its traditionist context being an
all-encompassing and all-responsive set of readily available rules, was heav-
ily contested by Usi/i jurists.!'”” Therefore, it is imperative to notice that
the underpinning theory of text-based rules was founded upon the Usili
approach to law. In this context, however, the question was to what extent
the jurists of the said committee were allowed to apply their authority. The
answer is to be analyzed according to the following premises.

1. By text-based instructions, N2'ini referred to those rules that are
found in the Quran and valid traditions. As a sacred text, Qur’anic
verses on rules include instructions and laws that, for the most part, are
intended to guide human beings in their lives. Since the details are not
usually dealt with in the Scriptures, it is commonly held that these rules
are general, immutable, and as such the mother of all other laws.''” The
generality of rules should not suggest that there are no temporal or spe-
cific rules in the Quran that cannot be viewed in their historical con-
texts.!!! In fact, some of the Qur’anic rules refer to specific problems that,
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at the time of revelation, were to be strongly prohibited or changed,''?
while some others refer to problems whose subject matter is no longer
relevant in the present.!'® There are also some rules that refer to the spe-
cific circumstances that duty-bound individuals may encounter, and can
be interpreted in their generality and their specificity.!"¥ In yet another
context, some of the Quranic verses qualify the implementation of any
laws to the absence of hardship,'"> human beings’ limitations,'! justice,
and rationality.''” Depending on the occasion of the revelation, some
rules seem to be referring to a specific issue whose general treatment is
subject to the mastery of historical and juristic knowledge.!'® One must
have acquired the required knowledge to figure out how such quali-
fiers or contingencies can be evaluated and approached, and whether
the Qur’anic rules can be particularized or abrogated by the Sunnah.
Resolving substantial or methodological sophistications has always
been the subject of high level juristic technical debates, which in turn
puts the issue of the determination of text-based rules of the Shari’ah in
the sole jurisdiction of the learned who possess specialized knowledge,
and not in the realm of consultation.!’ While it was obvious that no
jurist, constitutionalist or non-constitutionalist, would ever believe in
the variability of the Qur’anic verses and the established, incontrovert-
ible rules of the Shari’ah in the Sunnah, the technical definition of nass
(text) was also crucial in the degree to which the special committee
engaged with enactments. Accordingly, a nass (text) is one of the mani-
festations of khitib (Divine Pronouncements exclusively mediated by
revelation), which is a “/afz mubayyan (apparent utterance) whose signi-
fication of meaning is clear and unequivocal; its knowledge is imparted
by prima facie expression, and does not bear zz’wil (hermeneutical
interpretation).”’?® This type of utterance is usually contrasted with
mujmal (indeterminate) utterance that is ambivalent and imparts a non-
specific knowledge. Such an indeterminate utterance is unclear because
of a whole host of causes such as ishtirdk lafzi (commonality in expres-
sion), ishtirdk ma'nawi (commonality in definition), and summation in
the imparted knowledge.'?! Not only is it necessary to distinguish an
apparent utterance from an indeterminate one, it is also imperative to
examine the text in other interpretive contexts, for example, generality
or particularity, capacity of abrogation, ambiguity and clarity, and the
absoluteness or conditionality of the utterances. Distinguishing between
these contexts, resolving their conflicts, and preferring the prevailing
one require a deep and thorough knowledge in different areas—that I
referred to in chapter 1. Therefore, a textual rule is every rule that, after

required evaluations, can unequivocally be imparted from the Quran
and the Sunnah.!??
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The important point, therefore, is the juristic approach that the com-
mittee should adopt. According to Uysili doctrine, as discussed before, the
rules of Quranic verses or valid traditions have been finally subcategorized
into two groups that take their roots either from God’s Sovereignty or His
Guidance.!?® If by the rational apprehension of the required necessity of
a rule one would conclude that the rule has imparted an unprecedented
command that had not previously been recognized or verified by indepen-
dent reason, such a command is perceived to have stemmed from God’s
Sovereignty. Thus, it is an amr mawlawi (sovereign command) to which
the duty of obedience is incumbent upon individuals. Some jurists argued
that sovereign commands are mostly devotional, and thus, generally recog-
nizable by the subjection of their relevant duty to reward or punishment.
On the other hand, text-based rules may impart yet another type of com-
mand that is not unprecedented, that is amr irshadi (guiding command),
because the reason has either previously rendered a similar injunction or is
independently able to verify its correctness at any given time; the necessity
of its application and embedded duty is to be undertaken accordingly.!**
As a result, it is not unusual to render them immutable. N3'ini’s mention
of obedience, as is to be expected in a religious text,'® is general and does
not distinguish between the two types of orders.

On the other hand, the basis of validity of any law, whether text-based or
not, in the constitutionalists’ mind was the Usi/i principle of gubh-i zulm wa
busn-i ‘ad] (the ugliness of oppression and the beauty of justice).'® As dis-
cussed before, any conception of law in the constitutionalist jurists’ general
theory of laws, and constitutionalism in particular, was heavily based on the
Usili doctrine of reason in which the role of reason in discovering the rules
of the Shari’ah was perceived to be a widespread one. It was generally argued
that in occasions of absence or silence or vagueness or the inapplicability
of the text-based rules, it is the duty of reason to introduce a legal solution
and rule. In this case, other relevant—but not specific—rules that are avail-
able and can be found in the text will be considered ancillary to reason, not
constitutive of it. The underpinning approach to reason was founded upon
the principle of correlation between the rational findings and the rules of
the Shari'ah. According to this principle, because of the independence of
reason in the comprehension of the roots and causes of a law, it is credited
with recognizing the nature of required necessity embedded in a mandatory
or prohibitory rule of the Shari’ah, or to that effect, any other rule that may
or may not have been devised by the Divine in an apparent form. Therefore,
not only do rational finding by rational individuals in social praxis amount
to prescribing acceptance or denial to an already recognized or soon to-be-
established rule—which is considered a valid source of law—but it is also
inherently compatible with and verifiable by the religion, and to that effect,
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by the rules of the Shari’ah. It was based on such a profound adherence to the
congruent and harmonious nature between the rules of the Shari’ah and ratio-
nal findings that the constitutionalist jurists had already found the Majlis to
be the place where rational individuals, whose enactments inherently enjoy
legal and juridical validity, could congregate. Such validity was qualified,
however, by the absence of conflict with the methodological requirements
(and not necessarily the precedents) of the legal system in which the laws
were devised, that is, Shi‘ jurisprudence. Briefly, those requirements are:
(1) the verification of the rational formulation of a rule’s compliance with
the Quran and the valid Prophetic Sunnah as well as reports attributed to
the Imams,'®” and (2) the verification of whether or not rational finding
had been formed by juristically prohibited methods. Those methods are
qiyas mustanbit al-illa (inferential analogy, which stands in contrast to gzyds
mansis al-'illa or text-based analogy, the latter being permissible) and istibsan
(arbitrary or discretionary opinions).

2. As discussed before, Shi‘i jurists believe that due to a variety of
factors, it is not possible to derive the exact and unquestionable impart
of the Shari’ah rules.!?® This issue deals with yet another important
point about the absence of finality in the jurists’ findings. In its techni-
cal setting, the question of finality has divided Muslim jurists into two
groups: Mukbatti'ah and Musawwibah.'* Shi‘i jurists strongly adhere to
Mukbatti‘'ah and reject the ideas of the other group. Revolving around
a Prophetic tradition in which the Prophet declared that jurists will be
rewarded for their strife as well as for discovering the rules of the Shari’ah,
both groups believed in the jurists’ entitlement to a reward. They heav-
ily disagreed, however, on whether or not a jurist is capable of discover-
ing a right and correct opinion that is in complete accord with the truth
embedded in the Shari’ah’s rules and their exact imparts and injunctions.
Musawwibah claimed that every opinion held by a jurist is practically right
and subject to the reward, whereas Mukhatti'ah argued that there is always
potential for a jurist to make a mistake and hold incorrect opinions. Some
jurists from both groups held that there is at least one certainly correct
opinion in the pool of the jurists’ numerous opinions. They based their
argument on /utf (Divine Grace)—which is utilized to prove that God will
and does only that which is good—so as to bring human beings close to
His obedience and keeps them far from disobedience. N2'inj, in his lec-
tures on Usil al-Figh, held that the majority of Usilz jurists do not agree
with this argument; instead he asserted that the principle of /uzf'does not
require the Imam to reveal the truth through jurists’ opinions in the time
of occultation. To the contrary, it requires him to inform the people of
the good and the evil, or the necessary benefits and detriments embedded
in rules, by normal means. Therefore, if due to unusual circumstances
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the truth still rests beyond the people’s reach, it is not up to the Imam to
employ unusual means in order to show them the real and true rules.!*
Excluding the incontrovertible rules of the Shari’ah (like mandatoriness
of prayer'®" and other similar principles) from the discussion, Shi‘t Usalis
hold that if a duty-bound Muslim is able to reach certainty through evi-
dences that provide certitude,'?? such certain knowledge is pujja (proof).
When it complies with wdgi® (actuality or reality) it can prove the actual
rule in the Shari’ah. However, when it does not comply with wdigi’, there
is ‘udbhr muwajjah (a legitimate excuse) for the duty-bound individual to be
held accountable. If, however, he is unable to establish certainty by those
means, he must consult zmarat (the plural of #mdra, meaning indicators);
amdra refers to every legal circumstance that can provide probable cause
for the proof of a rule. Examples of such indicators are akhbir ihid (less
than reliable reports), 7jma" (jurists’ consensus), and prima facie utterances
of the Qur’anic verses and traditions.'®® In the absence of indicators, Usi/
al-"amaliyya (procedural principles) come into play.!** According to Shi‘i
Usali jurists, indicators and procedural principles do not establish the inter-
ests or new rules by themselves. They are valid because the Legislator has
intended them to show the path. If they match reality, then the actual rule
is proven. Otherwise, indicators will provide another legitimate excuse.
The point is that a proof, based on indicators or procedural principles,
does not represent the actual Divine rule; there is always the possibility of
fault. As such, analyzing certain or probable evidences and finding a rule
of Shari’ah will not be equal to the Musawwibah kind of conclusive rules.
Nevertheless, the question remains as to how a jurist can allow adherence
to indicators or procedural principles that do not provide access to the
actual rules of the Shari’ah, especially when he knows that they fail in this
regard and that Shi‘i theory requires the existence of the perpetual possi-
bility of precisely such a failure. Put more technically, if it is true that there
is the possibility of fault, then concomitant to that there are also rafwir
maslaba (distance from or alienation or even elimination of the Shari’ah
rule’s inherent benefit) and ilga’ mafsada (possible realization of detriment).
Under these conditions, how does the jurist find an outcome of adherence
to indicators and procedural principles that can substitute for such poten-
tial failures in the duty-bound Muslim’s performance and his subjection to
responsibility before God including subsequent punishments?

In order to resolve this dilemma, Shi‘i Usi/i jurists have offered two
theories. Ansari based his solution on the definition of maslaha (benefit)
and suggested that:

If we assume that there is a benefit [i.e., legitimate cause] in the adoption
of indicators, and match them [i.e., the indicators] with the performance of
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the subject matter act of the true rule, then, in the case of an existence of
fault in the indicators, the potentially alienated benefit of the true rule will
be compensated with such performance. Therefore, not only are the indica-
tors capable of showing the path to the actual rules of the Shari’ah (or what
he called tarigiyyat al-amarat), but also they are the causes of realization of
them [or what he called sababiyyat al-amariz).'>

He called such presumptive benefits Maslahat Suliiki (a harmonizing

benefit). As he put it, the

presumption of this harmonizing benefit is based on the existence of an
interest for the duty-bound individual that has bee