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PREFACE

Given the many ways the author of a book on the history of women
in classical Islamic law can approach such a topic, it is important to
establish at the outset what this study does and does not do. In particu-
lar, it is not a social history, a study of how real women lived in a
particular time or place. Instead, I would like to emphasize the subtitle,
A survey of the sources. In 1976, in An Introduction to Islamic Law,
Schacht wrote, “The details of the growth of doctrine within each
school, though amply documented by the existing works, still remain a
subject for scholarly investigation.” Since then a tremendous amount
of work has been done in studies of particular scholars or particular
topics. But the fact remains that libraries are filled with primary sources
whose length and difficulty are daunting for the beginning student of
Islamic law.

What I have tried to do in the chapters that follow is survey what
some pre-modern jurists have said about women in order to provide a
framework for those who wish to delve further into the legal aspects of
womens lives. I have chosen a number of jurists and texts for their
importance within each school and for their accessibility. Specialists
will know that by limiting my survey to Sunni scholars I have left out
many equally important scholars and texts. Also, they will know that
by concentrating especially on marriage and divorce I have left aside a
number of important aspects of women’s lives. They will be correct on
both counts, but the limits of an introductory survey are always to
some extent arbitrary, and the topics I have chosen here reflect both
the main emphases of the source texts and the kinds of questions
I have been asked over the years both by students and colleagues.

Contemporary debate about the role of women in Islam—Ilike con-
temporary debate about the role of women in any context—tends to
take place between two extreme views. The first, the more “conserva-
tive” view, is that at some time in the past women lived in accordance
with their proper roles in the social, religious and political order. The
advocates of this view urge that women return to this particular ideal
time. The other, the more “liberal” view, is that at a certain time—again
in the past—men denied women full participation in the rights and
benefits they themselves enjoyed. The advocates of this view embrace
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calls for change to correct perceptions of and behavior toward women.
This study will not contribute directly to either the “conservative” or
“liberal” side of the debate about the role of women in Islam, but will
offer some historical information which I hope those engaged in the
debate as well as those who simply want to know what it is about will
find useful.

Any specific book about early Islam must mention terms, concepts,
and historical data of general significance; for these I frequently refer
to the Encyclopaedia of Islam, which is readily available. Unless other-
wise noted, all references to The Encyclopaedia of Islam are to the sec-
ond edition. In general, I have followed the system of transliteration
used there except that I have used j for dj and g for k.  have not changed
the spelling of words common in English usage, such as Baghdad,
Mecca or Sunni. Both Muslim (A.H.) and Common Era (C.E.) dates
are given in parentheses after the names of prominent early jurists and
hadith transmitters.

I would like to thank two editors formerly at Brill, Olaf Kondgen
who initially gave me the opportunity to work on this project and
Trudy Kamperveen who was a patient and kind editor throughout my
many delays. This year at Brill, Kathy van Vliet has been an extremely
helpful editor. Among my colleagues, I owe special thanks to Remke
Kruk and David Powers who read earlier drafts of parts of the manu-
script and made encouraging and valuable suggestions. My friend
Margaret Black has been a careful and precise copy editor. I could not
do my work without the help and support of my husband Joel. Mistakes
that remain are my responsibility.



INTRODUCTION

What should a woman do? One immediate—and virtually universal—
answer is that she should marry. Therefore it is not surprising that
a book about women in classical Islamic law will mainly be about
women marrying. A woman may do things outside her home, but the
basis of the law—the verses in the Qur'an that set out rules and regula-
tions for her life—indicates clearly that her wifely role is her primary
one. The emphasis in the Qur'an is reflected in legal texts, where most
of the material devoted to regulating women’s lives is found in the
chapters on marriage and divorce. Other chapters, those on ritual
purity, prayer, witnessing, or hadd punishments for example, certainly
include material specifically about women, but for the most part they
are devoted to Muslims in general, or to Muslim men.

A girl or a woman is given in marriage to a suitable groom for an
appropriate marriage portion.! Her marriage contract is concluded for
her by her guardian in the presence of two witnesses. If she is still a
minor, she is betrothed, but lives at home until she comes of age. Once
she has reached puberty, she takes up residence in her husband’s house.
At any time a husband is free to divorce his wife. After a divorce the
woman waits an ‘idda, a period of time either of three months or three
menstrual periods, after which she is free to remarry. Before her ‘idda
ends, her husband can return to her, but he can do this only twice.
A third divorce is final, and a couple may remarry only on the basis of
a new contract. A man may also repudiate his wife by swearing an oath
that separates the couple or by accusing his wife of adultery in order to
deny paternity of a child she bears. In some circumstances a wife may
initiate a divorce that her husband grants her in return for a monetary

1 «

Marriage portion” is the expression I will use for the Arabic words mahr or sadag,
which refer to a payment by the groom to the bride. There is no consistent English
expression for this transaction. Dowry or dower refers to payment by a bride’s father
to the groom, although it is sometimes used in texts on Muslim marriages to refer to
the marriage portion. Other expressions used are “bridal gift” and “bridewealth.” For
the “marriage portion,” see EI, s.v. “Mahr”
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compensation. These regulations have been outlined in a number of
modern books that use a variety of evidence to try to reconstruct the
lives of pre-modern Muslim women, but these books do not prepare a
reader for the complexities of the thinking of pre-modern jurists on
issues that affect women, or clarify what they agree and disagree on.?
What I hope to accomplish in this volume is something between an
introduction and a specialized monograph on Islamic law as it relates
to women. For the person who has already read a modern survey but
who is not yet ready to read pre-modern figh works, I have selected a
number of texts from the formative and classical periods of Islamic law
to describe and discuss what they say about women. I have left out
female slaves, both as wives and concubines, and also Jewish and
Christian women who are discussed in legal texts as wives of Muslim
men, concentrating instead on free Muslim women both because they
were the major concern of classical jurists and because they are of
greatest interest to modern readers.’ I have further limited the scope of
this work by concentrating on jurists of the four surviving Sunni
schools of law, the Hanafi, Maliki, Shafi1, and Hanbali, although I will
mention the opinions of other jurists for comparison and contrast.
“Islamic law” is a translation for both shari'a and figh. To be more
precise, shari'a “constitutes an entire way of life. It embraces right ways
of worshipping God, of interacting with fellow human beings, of con-
ducting one’s personal life, even of thinking and believing”™ Figh, on
the other hand, is “the discipline concerned with the articulation of
actual rules of law> A specialist in figh is a faqih or a jurist. Figh may
further be divided into usil al-figh, the “roots of law;” or legal theory,
which is the study of the methodology for arriving at legal rulings, and
furti® al-figh, the “branches of law;” or substantive law, which is a discus-
sion of the rulings themselves. In this work I describe what the jurists
say these rulings are rather than how they can be justified, although

% For example, see John L. Esposito and Natana J. DeLong-Bas, Women in Muslim
Family Law; Esposito, Islam the Straight Path; Frederick M. Denny, An Introduction to
Islam.

* Foran excellent study of interfaith marriage in early Islam, see Yohanan Friedmann,
Tolerance and Coercion in Islam, Chapter 5. For a study of slavery in early Islam, see
Jonathan E. Brockopp, Early Maliki Law, Chapters 3 and 4.

* Weiss, The Spirit of Islamic Law, 17-18.

> Ibid., xi.

¢ See EI, s.v. “Shari‘a;” especially 3. “Shari‘a in Muslim literature” and 4. “Shari‘a and
figh”
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obviously usil and furii’ cannot be entirely separated, and this is largely
a matter of emphasis. However, when I use the word “law;” I mean furi’,
and when I use the word “jurist,” I mean a specialist in legal rulings
rather than one in theory or jurisprudence.

The formative period of Islamic law is generally agreed to include
the first three centuries of Islam, the 7th through 9th centuries C.E.
There was development after the first three hundred years, but the
major topics and problems of law had already been established.” The
jurists of these first three centuries were engaged in the process of for-
mulating a combination of specific rules and general principles that
would be construed by subsequent generations of scholars into the
substantive material of classical Islamic law as it was taught in the dif-
ferent schools of law (madhhabs). Because of the importance of the
founders for defining and elaborating the basic questions of Islamic
law, I will devote the most space to describing their views. However, it
is important to remember that “formative” does not end abruptly at the
turn of the 4th/10th century, and transition from formative to classical
continued well into that subsequent century.

The classical period is harder to delimit. Although there is general
agreement that classical jurists built upon the work of the founders,
earlier surveys of the development of Islamic law have limited this
period to the 4th through 6th centuries of Islam (10th through 12th
centuries C.E.) and concluded that thereafter, in the post-classical
period, Muslim jurists merely commented upon earlier creative work.
According to this time frame, the periods I concentrate on are thus the
formative and classical. However, recent studies have shown that
Muslim jurists continued to build creatively upon the work of their
predecessors, and the classical period can also be said to extend into
early modern times.®

7 For confirmation of this view, see Chafiq Chehata, Etudes de Droit Musulman, 17.
Chehata points out that the works attributed to the founders of the Sunni law schools
come at the end of a period of development rather than the beginning of one. See also
Vesey-Fitzgerald in Khadduri and Liebesny, Law in the Middle East, v. 1, “Nature and
Sources of the Shari‘a,” 92; Crone, Roman, Provincial and Islamic Law, Chapter 2.

8 See Chehata, Etudes de Droit Musulman, 17-18; and Schacht, Introduction to
Islamic Law, Chapter 10, for the earlier view; see, for example, Calder for the latter:
“In spite of an insistence (not just Western) on the terminology of decline, the great
achievements of Islamic jurisprudence are probably spread fairly evenly from the
mid fourth/tenth century to the thirteenth/nineteenth centuries” Norman Calder,
“Law,” Chapter 57 in A History of Islamic Philosophy, eds. S. H. Nasr and O. Leaman
(part II), 986.
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Plan of the Book

Chapter 1, on the Qur’an, provides an overview of the verses particu-
larly relevant to the legal position of women. Then, in a chapter on the
marriage contract and one on divorce, I discuss the different prob-
lems jurists debated in the formative period. In chapter 4, I select par-
ticular issues discussed in the previous two chapters to explore how
several classical authors dealt with them. I base my discussion on texts
from the 4th/10th-6th/12th centuries, adhering to the traditional
time frame for the “classical” period, and then in Chapter 5 use texts
from both the formative and classical periods to describe some aspects
of women’s lives that receive less attention from jurists than the mar-
riage contract and divorce. Chapter 5 is followed by a brief conclud-
ing discussion. In the rest of this introduction, I will provide an
overview of the historical development of Islamic legal interpretation
and of the basic concepts necessary to understand discussions of
Islamic law.

Muhammad, His Companions, and the Successors

According to Muslim tradition, the Prophet Muhammad began to
receive the revelations of the Qur'an in about 610 C.E. and continued
to do so until his death in 632.° Sometimes he received revelations
directly related to contemporary events and was able to guide the
growing community of Muslims on the basis of them. At other times
his leadership was based on his prophetic authority and his role as the
first and best Muslim. He led by word and deed, and his model behav-
ior, called sunna, was emulated by his family and his close associates,
the Companions.'’ During his lifetime he was available to explain and
interpret the Qur’an, both as lawgiver and adjudicator. But the Qur'an
is not a code of laws, and it does not set out a theory of law as a guiding
framework for further legal development. Thus after his death the
Qur’an, along with what people remembered of his sunna, needed to
be understood in the changing context of the expanding Muslim
empire.

® For the pre-Islamic calendar in Arabia, see EI, s.v. “Tarikh,” section iv, and for the
Muslim calendar, section iii. The first Hijra year started in July of 622.

10 For the Prophet’s Companions, see EI, s.v. “Sahaba”; EQ, s.v. “Companions of the
Prophet”
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During the first century of Islam, as the Arab-Muslim armies con-
queredlarge portions of the Near East, many of the Prophet’'s Companions
settled in the cities of these newly conquered areas. Not all of them, cer-
tainly, but a number of them provided legal guidance to their fellow
Muslims and to the rapidly increasing number of new converts. They
established, at first informally, groups of like-minded scholars who dis-
cussed how to understand the Qur'an and the Prophet’s sunna in order
to decide on the most Muslim way to proceed in a given situation or to
resolve a disputed question. Some of these Companions were governors,
others were appointed as gadis, others were distinguished only by
having known the Prophet. The first four caliphs, Aba Bakr (r. 11-13/
632-34), ‘Umar (r. 13-23/634-44), ‘Uthman (r. 23-35/644-56), and ‘Ali
(r. 35-40/656-61) are among the Companions who often appear in
legal literature. Other prominent Companions include ‘Abd Allah b.
‘Abbas (d. 68/687-88),!! who is known as one of the foremost Qur'an
scholars among the Companions; Abd Allah b. ‘Umar (d. 73/693)," a
son of the Caliph ‘Umar, who was particularly famed for his knowledge
of legal questions, and Anas b. Malik (d. 91-3/709-11), the Prophet’s
servant, who is a source of many traditions about the practice of the
Prophet’s family."

The scholarly activities of the Companions were carried on by their
children and grandchildren, the Successors. In Mecca and Medina and
in the garrison cities of the Umayyad empire, such as Kufa and Basra
in Iraq and Fustat in Egypt, Successors gathered to discuss how best to
interpret and carry out the dictates of the Qur’an. Like the Companions,
but in much greater number, some were governors, others gadis, and
yet others were private scholars whose reputations for learning attract-
ed fellow scholars and students to their study sessions, usually held in
mosques, sometimes in their homes. Some of the Successors dissemi-
nated the legal opinions they had received from the Companions, both
orally and in writing, to one another, to their students, and to the lead-
ership of the larger Muslim world of the later Umayyad and the
‘Abbasid periods.'* These were Islam’s early jurists (fuquha’, sing.,
fagih).” In addition, stories circulated about the life of the Prophet

11 For his life, see EI s.v. “‘Abd Allah b. al-‘Abbas”
12 See EI s.v. “‘Abd Allah b. ‘Umar”

13 See EI, s.v. “Anas b. Malik”

4 For the Successors, see EI, s.v. “Tabi‘an.”

15 See EI, s.v. “Figh”
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and the early community that showed by example what actions might
be appropriate in various situations in order to live in accordance with
the sunna. The word sunna during this period meant both the Prophet’s
model behavior and that of the early community during the period
when it was led by the first four caliphs. Some Successors collected
these stories, and they became Islam’s early traditionists, or hadith
scholars. In the formative period these activities were not necessarily
separate, and the same person often both collected traditions and gave
legal opinions that were sometimes based on traditions and sometimes
not.

Under the Umayyads (41-132/661-750), the caliphs continued to
play an active role in legal discussions and decisions. However, opposi-
tion to the nature of their rule, both from Shi partisans and from
those who believed their interest in power outweighed their interest
in governing in accordance with the Qur'an and sunna, created ten-
sion between the caliphs and the scholars, leading many of the latter
to eschew government appointments and patronage. This tension in-
creased under Abbasid rule. Caliphs and governors always appointed
qadis, and in the classical period often supported institutions of reli-
gious learning, but the scholars evolved as a self-sustaining group,
largely independent of the government.'®

I have referred to the Companions and Successors as scholars. They
constitute the early ulama’ (singular, ‘alim, scholar, learned person),
who saw it as their task to take the lead in understanding how the lives
of all believers could be lived in accordance with the will of God."” To
this end the jurists among them—followed by their students and their
students’” students—worked to develop a set of rules and regulations
based on an effort to understand His will as it had been revealed to the
Prophet in the Qur'an. These rules and regulations are what we find
discussed in detail in the works of the founders of the Sunni madh-
habs, as well as in the earliest surviving collections of traditions. We
also know of the existence of notebooks, compiled by Companions and
Successors, but the written record of their activity is found only in later
texts, the first of which date from the 2nd/8th and 3rd/9th centuries.

16 For a description of the relations between the religious scholars and Umayyad
and Abbasid rulers, see Hodgson, The Venture of Islam, 1:241-79 (“The Islamic
Opposition, 692-750”) and 315-58 (“The Shar1 Islamic Vision, c. 750-945”).

17 See EI s.v. “ ‘Ulama.”
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These include the earliest surviving collections of traditions and the
works of the founders of the Sunni schools of law. A third category is
composed of Qur'an commentary, which I will describe in the next
chapter.

The Tradition Collections

Hadith is the term for the traditions of Islam that are narratives about
the Prophet’s life and the lives of those around him.'® All the informa-
tion we have about this period has come down to us in the form of
traditions. They document the sunna. Hadith is usually translated as
Tradition when it refers to the whole body of material or to the process
of studying it (as in ‘ilm al-hadith, the discipline of studying Traditions).
An individual tradition is also a hadith. The plural is ahadith, but it is
read more easily in an English work like this one as “traditions” or
hadiths. An individual hadith consists of a text, a matn, containing
information about something the Prophet did, said, or affirmed by his
silence. Sometimes the matn contains information about a member of
the Prophet’s family or a Companion or Successor. The matn is pre-
ceded by an isndd, a chain of authoritative transmitters, beginning with
the most recent, that gives credibility to the information in the matn.
In an isnad the person relating the matn of the tradition should have
heard it from a reliable transmitter who in turn heard it from another,
most likely slightly older, transmitter, and so on, back to the person
who is the subject of the matn or who first related it. An isnad that ends
with “on the authority of the Prophet” means that the matn reports an
action, saying, or affirmation made by the Prophet himself. One that
ends on the authority of a Companion or Successor relates something
the Prophet or a fellow Companion or Successor approved of, or said,
or did.”

A hadith collection is either a musnad or a musannaf. In a musnad,
the traditions are arranged according to the names of the earliest trans-
mitter in the isndd, usually a Companion, but sometimes a Successor.
Occasionally a scholar of the next generation or two will be the first
transmitter and also occasionally an Umayyad caliph. Perhaps the
most famous Musnad was compiled by Ibn Hanbal (d. 241/855). In a

8 See EI, s.v. “Hadith.”
' For isndd criticism, see EI, s.vv. “Hadith”; “al-Djarh wa’l-Ta’d1l”
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musannaf, traditions are arranged according to subject matter; perhaps
the most famous of these is the Sahih compiled by Bukhari (d. 256/870).
For womenss issues, the Prophet’s wives often figure in traditions, either
as part of the matn, or as the earliest transmitter of an isnad. This is
especially true of ‘A’isha, usually described as the Prophet’s favorite
wife.?? For Sunni Muslims, six musannafs became the standard refer-
ence works for traditions on the authority of the Prophet; they embody
his sunna and offer guidance in all aspects of a Muslims life. Known as
the Six Books, these were compiled over the course of the 3rd/9th cen-
tury.” They are organized in chapters, starting with those on ‘ibadat,*
or matters of ritual and worship (e.g., purity, prayer, fasting, alms, pil-
grimage), and followed by those on mu'amaldt, or relations among
human beings (e.g., buying and selling, marriage and divorce, inherit-
ance, warfare, torts)* that constitute the rules for conducting life in an
Islamic society. Although the contents of each collection are similar,
and there is much overlap, they are not identical.

Two other collections of musannafs, one compiled by ‘Abd al-Razzaq
(d. 211/827) and one by Ibn Abi Shayba (d. 235/849), mirror discus-
sions in figh texts of the formative period and contain many more
Companion and Successor traditions than the Six Books. That is, in
addition to recording information from and about the Prophet, the
matns also record information from and about the Companions and
Successors. Modern scholars are only beginning to integrate these col-
lections into their research.* I make extensive use of them in Chapters
2 and 3. Many of the traditions found in these collections are also in
the Six Books, sometimes with ‘Abd al-Razzaq and Ibn Abi Shayba in
the isnad.

2 See EI, s.v. “‘A’isha bt. Abi Bakr”

2! The Six Books are by Bukhari (d. 256/870), Muslim b. al-Hajjaj (d. 261/875), Ibn
Maja (d. 273/887), Aba Dawid (d. 275/888), Tirmidhi (d. 279/892), and Nasa‘i
(d. 303/915). There are articles on each of these men in EI. The collections by Bukhari
and Muslim are considered more authoritative than the other four. The best guide in
English to the contents of these collections remains that of A. J. Wensinck, A Handbook
of Early Muhammadan Tradition.

22 See EI s.v. “‘Ibadat”

# See EI s.v. “Mu‘amalat”

2 For these men, see EI, s.vv. “al-San‘ani, ‘Abd al-Razzaq b. Hammam”; “Ibn Abi
Shayba” For a fuller description of ‘Abd al-Razzag’s life and work, see Motzki, The
Origins of Islamic Jurisprudence, 54-74, and for Ibn Abi Shayba, see Lucas, “Where are
the Legal Hadith? A Study of the Musannaf of Ibn Abi Shayba”
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Studying hadiths and evaluating their transmission history is a
major field of research, both in traditional Islamic scholarship and in
modern Western scholarship, and therefore it is important at the out-
set to make clear exactly how I plan to use hadiths in the chapters that
follow. I am particularly concerned to differentiate between the matn,
the text of a tradition, and its isnad, or chain of transmitters. I assume
that the matns found in the collections of traditions I refer to contain
information that was part of the scholarly understanding of the past,
regardless of whether they are preceded by a “reliable” chain of trans-
mitters. I think these traditions are evidence from and about the first
two centuries of Islam, and I am not concerned with whether, at that
time, they were remembered, misremembered, or even fabricated.” I
will use the material in the actual matn and not examine the isnad
unless the jurist makes reference to particular authorities in the isnad
to prove a point. However, since it is impossible to read the works of
any Muslim jurist of the formative or classical period without encoun-
tering many Companions and Successors either as transmitters in
isnads or as subjects of matns, I use many of their names in the tradi-
tions I quote, and an index of names identifies the ones most widely
encountered.*

Founders

The founders of the Sunni schools of law are Aba Hanifa (d. 150/767),
Malik b. Anas (d. 179/795), Shafi7 (d. 204/820), and Ahmad b. Hanbal
(d. 241/855). They are more properly referred to as eponymous found-
ers, for they did not in any way claim to be establishing schools; rather,
subsequent generations of students recorded their teaching and built
on their works, thereby turning them retrospectively into the founders
of the four Sunni madhhabs. The texts recording their teachings, com-
piled either by them or their students, are the foundational figh texts

% For two scholars who precede me in treating traditions this way, see Musallam,
Sex and Society in Islam, 15, where the author says: “Arguments about the origins of
hadith have diverted attention from their true historical value: regardless of whether
these traditions can be traced back to the Prophet or not, they are authentic docu-
ments of the first two Islamic centuries”; see also Burton, An Introduction to the Hadith,
xxiii where he points out that the attribution of a hadith, its isnad, does not have a bear-
ing on the date of the actual content of the matn.

2 For discussion of biographical dictionaries of traditionists, see EI, s.v. “Tabakat.”
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for the development of the body of literature associated with each
school.”” I will describe these briefly here and more fully in subsedquent
chapters.

Abu Hanifa is the earliest of the founders and the one about whom
the least is known.” He lived in Kufa and, as a young man, studied with
the Successor Hammad b. Abi Sulayman (d. 120/738), who had him-
self studied with the slightly older Successor, Ibrahim al-Nakha'l
(d. 96/715), at one time gadi of Kufa.” Ibrahim al-Nakha' had trans-
mitted traditions from the Companion Ibn Mas‘tad (d. 32/652-3)*" and
from the Prophet’s wife ‘A’isha, as well as from the Prophet’s servant,
Anas b. Malik. Although Abu Hanifa is the eponymous founder of the
Hanafi school, there are no extant figh works attributed to him. We
learn of his legal opinions through the works of his two main students
Abu Yasuf (d. 182/789) and especially Shaybani (d. 189/805).! Abu
Yasuf lived in Kufa until appointed gadi in Baghdad by the caliph
Hartn al-Rashid (r. 180-93/796-809). In addition to studying with
Abu Hanifa, Abt Yasuf also spent some time in Medina studying with
Malik b. Anas. Shaybani studied briefly with Aba Hanifa before his
death and then became a student of Abua Yasuf’s. Like Aba Yusuf, he
also studied with Malik in Medina and, again like Aba Ytsuf, he was a
qadi in Baghdad during the caliphate of Harain al-Rashid.

Malik b. Anas spent virtually his entire life in Medina and became
widely known as an esteemed teacher of figh and transmitter of tra-
ditions. He studied with a number of Successors, including Nafi
(d. 117/735) the mawla (freedman) of ‘Abd Allah b. ‘Umar and Ibn
Shihab al-Zuhri (d. 124/742).>> Malik never became a qadi, but his
standing was such that when he lent the weight of his reputation to a
revolt against the caliph in 145/762, many residents of Medina were
persuaded to join it. Malik himself did not take part, but when the
revolt was suppressed, the governor of Medina had him flogged. This
incident did not affect his scholarly prestige. In 160/777 the caliph

¥ For a useful series of articles on madhhab development, see Bearman, et al., eds.,
The Islamic School of Law. For the historical development of the schools, see Melchert,
The Formation of the Sunni Schools of Law, 9th-10th Centuries C.E. See also EI, s.v.
“Madhhab.”

28 See EI, s.v. “Abt Hanifa, al-Nu‘man b. Thabit.”

2 See EI, s.v. “al-Nakha'i, Ibrahim”

30 See EI s.v. “Ibn Mas‘ad”

31 See EI s.vv. “Aba Yasuf Yakab b. Ibrahim”; “Shaybani, ‘Abd Allah Muhammad b.
al-Hasan.

32 See EI, s.vv. “Malik b. Anas”; “Nafi”; “Zuhri, Ibn Shihab.”
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al-Mahdi (r. 159-69/775-85) consulted him about enlarging the Ka'ba,
and in 179/796 (shortly before Malik died), the caliph Hartn al-Rashid
was on a pilgrimage and visited him. Malik's Muwatta’ (The Well-paved
Path) is a general outline of the legal doctrines of Medina. Malik uses
traditions from the Prophet, the Companions, the Successors, and
other early jurists to support his doctrines, but he also merely states
them without mentioning traditions; sometimes he quotes a tradition
and disagrees with it. The overriding authority for Malik is the con-
tinuous practice of Medina, the home of the Prophet, and he often says
decisively, “This is our practice here”*’

Shafii (d. 204/820) grew up in Mecca and then as a young man of
about twenty years of age went to study with Malik in Medina until the
latter’s death. During this period ShafiT also spent some time in the
Yemen, where in 174/790 he appears to have supported a ShiT revolt
led by Yahya b. ‘Abd Allah (d. 187/803),** and also in Iraq, where he had
some contact with Shaybani. It is not known how much time he spent
in either place. For the last six years of his life, he lived and taught in
Egypt.*”> ShafiT was the first jurist expressly to set out a theory for legal
reasoning. At its core were his identification of the sunna with the con-
tents of formal traditions on the authority of the Prophet, rather than
more generally with the contents of traditions on the authority of the
Companions and Successors, and his insistence that doctrines be based
on the Quran and the sunna, rather than on the reasoning (ra’y, see
below) of individual jurists. ShafiTs Risala (Epistle) is the work in
which he sets out his legal methodology.*® Shafi‘ records his figh in his
Kitab al-umm (The Source Book), in which he discusses all the issues
found in the works of Shaybani and Malik, but in much greater detail
and with more attention to method.

Ibn Hanbal (d. 241/855) lived most of his life in Baghdad, but traveled
extensively in order to collect traditions.”” He studied with Aba Yasuf

3 For a discussion of the several extant versions of the Muwatta’, see the article on
Malik in EI and Goldziher, Muslim Studies, 2:198-226.

3 For this revolt and his role in it, see EI, s.v. “Yahya b.’Abd Allah b. al-Hasan?”

3 See EI, s.v. “Shafi'l, Muhammad b. Idris” for a biographical sketch based on pre-
modern sources. For a skeptical appraisal of these sources and a discussion of ShafiTs
life based on clues found in his works, see Schacht, “On ShafiTs Life and Personality.”
See Lowry, Early Islamic Legal Theory, 6-7 for a summary biography of ShafiT and ref-
erence to a number of secondary sources.

% For a comprehensive analysis of this work, see Lowry, Early Islamic Legal Theory.

%7 See EI, s.v. “Ibn Hanbal, Muhammad b. Ahmad”
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in Kufa and also with the traditionist ‘Abd al-Razzaq in San@a’
During his lifetime he was regarded mainly as a traditionist and a theo-
logian rather than a jurist, and he became notorious for insisting, in the
face of imprisonment and torture, that the Qur'an was the uncreated
word of God, in opposition to the Mu'tazili position that God created
the Qur'an in time.”® However, both during his lifetime and subse-
quently, fellow scholars and students collected and transmitted his
legal opinions, which are found in the extant collections of his masa’il
(responses). These consist of questions about difficult points of law or
cases put to Ibn Hanbal by colleagues and students and the answers he
gave.”

It is noteworthy that all these men studied either with Successors
(Abtu Hanifa, Malik) or with each other, or both (Abu Yasuf, Shaybani,
ShafiT, Ibn Hanbal). It is also noteworthy that they come at the end of
a period of legal development, and the positive law described in their
works had already been fully formed. They are pivotal figures who end
the formative period and, since their works became the foundational
texts for the Sunni madhhabs, initiate the classical period.

The figh texts of the individual founders, like the musannafs, start
with the chapters on ‘ibadat (acts of worship), which are followed by
those on mu‘amalat (transactions). The mu'amalat are not all organ-
ized the same way, although all cover much of the same material. In
addition, different authors include chapters not found in the works of
others.* ShafiT's Kitab al-umm, in particular, has several methodologi-
cal sections not found in other early figh works, and Kitab al-umm also
includes several sections on disagreement (ikhtilaf, see below) among
jurists on particular topics.*

In chapters 2 and 3, where I discuss marriage and divorce in the
formative period, I base my description of the rules and regulations
governing womens lives on works attributed to these men. There is

¥ See EI, s.vv. “Mihna” and “Mu'tazila’; and see Melchert, Almad ibn Hanbal,
8-16.

¥ T have used four of the five extant collections of Ibn Hanbal’s Masa’il. The con-
tents of these collections overlap, but each version includes material not found in the
others. See the bibliography for publication details.

0 Schacht noted that the order of the material in figh texts goes back to the 2nd/8th
century (Introduction, 113). However, the only study of this question remains an arti-
cle by W. Heffening, “Zum Aufbau der islamischen Rechtswerke”

4 See EI, s.v. “Ikhtilaf”
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some controversy, however, about both attribution and dating: in his
Studies in Early Muslim Jurisprudence (published in 1993), Norman
Calder suggested that the texts attributed to Malik and Shaybani were
actually compiled a century after their deaths on the basis of earlier
teaching by these men and that ShafiTs Kitab al-umm was reworked
and added to over the 3rd/9th century. Thus Calder refers to them as
works that show organic growth over time rather than as authored
texts.*> Several scholars subsequently have questioned his dismissal of
the traditional dating. They note that all early texts have a redactional
history, and they use a variety of arguments to affirm that despite tex-
tual difficulties and variants, the above-mentioned jurists really were
the originators of these texts, if not authors in the contemporary
sense.”” Although Calder has many useful things to say about the evo-
lution of legal thought, I subscribe here to the traditional view and
assume that the founders of the Sunni schools were responsible for the
texts attributed to them and that we can use these texts to describe the
state of the law as it was understood at the beginning of the classical
period.

Ikhtilaf

When the Companions and Successors settled in different cities of the
early Muslim empire, they considered whatever existing legal institu-
tions and practices were in place with a view to incorporating Muslim
religious beliefs and practices into all aspects of public and private life.
Each of these cities had local mores, and even in the same place, schol-
ars often knew and remembered different traditions narrating the
Prophet’s sunna. Certainly they all agreed on the broad outlines of the
law, but the combination of regional variation and different traditions
frequently resulted in disagreement or ikhtilaf about the most Muslim
way to proceed in a given situation. Sometimes disagreement was
between cities: the scholars of Kufa, for example, would disagree with

2 Calder, Studies in Early Muslim Jurisprudence, Chapters 2-5. Calder makes no
mention of Ibn Hanbal or his Masa’il.

# See for example, two reviews of Calder’s book: Burton, “Rewriting the Timetable
of Early Islam”; and Muranyi, “Die frithe Rechtsliteratur zwischen Quellenanalyse und
Fiktion.” See also Motzki, The Origins of Islamic Jurisprudence, xvi. For a viewpoint that
is between Calder’s and those who reject his ideas outright, see Melchert, “The Meaning
of Qala 1-Shafi'7 in Ninth Century Sources.” For a refutation of Calder’s later dating of
MaliKs Muwatta’, see Hallaq, “On Dating Malik's Muwatta’”
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those of Medina; at other times it was local, and the Kufans or the
Medinese might disagree among themselves. Discussions of these early
disagreements were integrated into the teachings of the founders and
the doctrines of the different madhhabs. As part of this process, early
on in the formative period, jurists developed a set of five qualifications
into which all human acts can be divided. An obligatory act is a fard or
a wajib.** Performing it leads to reward, omitting it to punishment. At
the other end of the scale are acts that are forbidden (haram) and lead
to punishment.*” In between are those acts that are recommended
(mandub or mustahabb), neutral or indifferent (mubah), and disap-
proved of (makriih). These middle three categories, which provide
room for nuance and interpretation, are the qualifications jurists were
most concerned with evaluating.*

Moreover, all jurists believed that human reasoning is fallible and
therefore subject to error. Ikhtilaf among them, in fact, distinguishes
between human reasoning and infallible texts because it reflects the
limitations of human understanding. As Baber Johansen puts it, human
reasoning is “contingent” This notion of contingency legitimates
ikhtilaf and the continued existence of the different madhhabs. “It is
also indispensable for the figh as a learned discipline whose inner
cohesion can only be guaranteed through the acknowledgment that
while all scholars and schools of figh equally derive their norms from
the revelation, no scholar’s and no school’s normative interpretation of
the revelation can claim a privileged access to truth. All scholars and
schools of figh share in the same activity: probable, but fallible inter-

pretation of infallible texts™*

Legal Theory (usul)

Like the Companions and Successors before them, the founder jurists
based their opinions on a continuous exploration of how best to live in
accordance with the Qur’an by following the model set by the Prophet,
as well as by the Companions or Successors. However, new situations

* See EI, s.v. “Fard’” Jurists further distinguish a fard ‘ayn, an act which all Muslims
must perform (e.g., prayer) from a fard kifdya, an act that only a certain number of
Muslims or a certain segment of the community must perform (e.g., jihad).

4 See EI, s.v. “Hadd”

 For an explanation of these terms, see Kemali, Principles of Islamic Jurisprudence,
413-31.

7 Baber Johansen, Contingency in a Sacred Law, 37.
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and questions required solutions for which precedents from the sunna
of the Prophet and the early community were not readily available. To
make a decision about a new problem, a jurist gave an opinion (ra’y).*
In a legal context ra’y means a judgment call on a particular issue.
Ijtihad, eftort, or ijtihad al-ra’y, is the thoroughness with which a jurist
seeks to reach a correct opinion.* In a widely cited tradition that
encapsulates this process, the Prophet asks Mu‘adh b. Jabal, whom he
is sending to the Yemen as gadi, how he will judge if a case is brought
before him. Mu‘adh replies that if he finds nothing in the Qur'an or
the sunna, he will not flag in the process of crafting his own opinion.
The Prophet expresses satisfaction at Mu‘adh’s answer.*® Ra’y incorpo-
rated the use of analogy (giyas) by drawing a parallel between one
problem and another. Ra’y also could be based on istihsan, literally,
considering something good, but in a legal context meaning departing
from strict analogy by giving weight to considerations of equity or the
general interest.” Jurists of the 2nd/8th and 3rd/9th centuries are
sometimes described as fitting into two groups, the adherents of opin-
ion (ashab al-ra’y) and the adherents of tradition (ashab al-hadith).”
“Ashab al-ra’y” was a pejorative term used by the ashab al-hadith to
refer to those jurists who allowed too much room for human reason-
ing, rather than relying entirely on the guidance provided by the sunna
found in traditions. As Christopher Melchert has pointed out, these
two groups were ideal types, and actual jurists were somewhere in the
middle.”

Over the course of the 2nd/8th century, the number of traditions
from the Prophet as well as from Companions and Successors grew
enormously, either in response to different understandings of the
Qur’an and sunna, or to politico-religious divisions within the Muslim
community, or, as we noted above, to local conditions. Thus different
traditions were available to support a variety of opinions. Shafi1

* See EI s.v. “Ra’y”

* See EI, s.v. “Idjtihad”

% For this tradition, see Aba Dawud, Sunan, 9:368f; Ibn Hanbal, Musnad, 5:230, 236,
242. For other instances of this tradition, see Wensinck, A Handbook of Early
Muhammadan Tradition, s.v. “Mu‘adh b. Djabal”

*! See EI s.vv. “Kiyas” and “Istihsan.” In the article on istihsan, a quotation from Aba
Yuasuf’s Kitab al-kharaj illustrates this process: Aba Yusuf says: “‘According to the kiyds
this and that would be prescribed but I have decided according to my opinion’ (al-kiyds
kana an ... illa anni istahsantu).

52 EI s.vv. “Ashab al-ra’y” and “Ashab al-hadith”

3 See Melchert, “Traditionist-Jurisprudents and the Framing of Islamic Law;” 393.



16 INTRODUCTION

responded to the vast number of traditions in circulation by insisting
that the authority of the Prophet was paramount and that of
Companions and Successors only subsidiary. For Shafii, sunna meant
sunna of the Prophet, discovered in traditions with sound isnads that
went back to him in an uninterrupted chain of transmission. In his
Risala, Shafi excluded ra’y from legal reasoning and insisted that legal
questions could be settled only by giyds, understood as strict analogy
based on the Qur’an, the sunna of the Prophet found in traditions, and
consensus (ijma’), a retrospective agreement on the undisputed prac-
tice of the Muslim community.* This meant that hadith on the author-
ity of the Prophet came to reflect divine authority, which, while not
equal to the Qur’an, was equally authoritative as a source for giyas.

Gradually all jurists were influenced by Shafi'T and came to base
their doctrines on the Qur'an and the sunna of the Prophet found in
traditions with sound isnads. By the end of the 4th/10th century it was
generally understood that there were four theoretical bases for legal
reasoning (the usiil al-figh): the Qur'an and the sunna, the two material
bases of the law, which together are referred to as nass, consensus
(ijma’), the agreement of jurists on the practice of previous genera-
tions, and analogy (giyas), drawing parallels between new cases and
those already decided upon, utilizing the other three sources. But this
formal structure was not yet in place in the 2nd/8th century. It evolved
over the 3rd/9th century, the period in which the traditionists were
successful in making hadith the primary material of Islamic law.>

The impact of usil on furi’is contested.” I think the material I cover
here shows that us#il had little effect on actual legal rules. This bears out

> The exact definition of ijma’ is difficult. There is, in fact, no agreement on ShafiTs
understanding of it. See, for example, Johansen, Contingency, 29-30, and the notes
there. See also Lowry, Early Islamic Legal Theory, chapter 7. For a good summary dis-
cussion of ijma, see Berkey, The Formation of Islam, 146-48. In note 12 on 147, Berkey
refers the reader to Devin Stewart’s excellent, more detailed discussion of ijma" in his
Islamic Legal Orthodoxy, 25-59.

% In the context of usil al-figh, nass means a foundational text, or an explicit tex-
tual ruling: “[i]n the technical vocabulary of usil al-figh, the term refers to a text whose
presence in either Kur'an or Hadith must be demonstrated to justify an alleged ruling”
EI s.v. “Nass” See also Kamali, Principles of Islamic Jurisprudence, index, s.v. nass.

%6 The traditionists were also instrumental in making isnad criticism the primary
method of choosing among contradictory hadith. Melchert, “Traditionist-Jurisprudents
and the Framing of Islamic Law;” 399-402.

37 See Weiss, ed. Studies in Islamic Legal Theory, “Alta Discussion,” 385-429. Crone
also discusses this point in Roman, Provincial and Islamic Law, 26.



INTRODUCTION 17

the observation that the founders were working with a fully developed
system of law that incorporated the regional and personal variations
mentioned above. In later texts of furii’, authors of the classical period
continue to discuss virtually all the same questions, but they build on
the works of their predecessors by adding new details and cases, either
to re-examine earlier discussions or to react to social reality. Over the
course of the 4th/10th century, the groups of scholars who followed the
teaching of one of the founders evolved into the Sunni schools of
law.*®

Types of Figh Texts

We can divide figh texts into three categories, furit, usil, and ikhtilaf
(or khilaf). A text that is purely furi’ would be a compilation of legal
rules, an usil text would concern the theoretical underpinnings for
arriving at those rules, and a work of ikhtilaf would record differences
of opinion among scholars, either of the same madhhab or between
and among different madhhabs. There is enormous variation in each
category, and any one text can include more than one category. For
example, Aba Yasuf’s Athar is a collection of traditions drawn mainly
from Abu Hanifa, although occasionally from another early authority,
without any comment.” In Shaybani’s Athar, he too relates traditions
from Abu Hanifa (there is some overlap between these and the tradi-
tions in Abu Yasuf’s Athar), and he usually adds that the tradition rep-
resents Abt Hanifa’s opinion, with which he himself agrees. At other
times he relates a tradition and then adds a detail, a clarification, or an
explanatory tradition from another authority." In his al-Jami‘al-saghir
(The Small Collection), which is a book of furii’, Shaybani states a par-
ticular problem and then notes whether he, Abii Hanifa, and Aba Yasuf
agree or disagree on how it should be resolved. He will, for example,
bring up their agreement or disagreement about the essential elements
of a marriage contract, or the appropriateness of a marriage portion,

% For the development of the schools of law, see the bibliography in EI, s.v.
“Madhhab? See also Wael Hallaq, Authority, Continuity and Change, especially Chap-
ters 2 and 3.

% Athar (traditions) is the term usually used to refer to traditions which are not
related on the Prophet’s authority. See Calder, Studies in Early Muslim Jurisprudence,
13 where he translates athar as “authority statements.”

5 See, for example, Shaybani, Athar, 85, no. 401; 94, no. 439.
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or, in the case of a divorce, whether a particular statement a husband
makes to his wife results in a single or a triple divorce. He includes no
traditions and no reference to any other scholars.

In the texts attributed to Malik, Shafi7, and Ibn Hanbal, furii® and
usul are combined; in particular, all three use traditions to support
their rulings, but not in the same way. Malik, presented with a problem
on which there is ikhtilaf and traditions that support different points of
view, chooses those that agree with Medinese practice. He also feels
free to reject all the traditions he knows in favor of that practice. Shafi'l
applies the methodology he outlines in his Risala and, in the absence
of traditions with sound isnads, argues for his position on a particular
issue by employing giyas. Ibn Hanbal undergirds all his opinions with
traditions and refuses to take a stand on an issue if he cannot base it on
a tradition. Their works can be described as figh-hadith works and
demonstrate the increasing importance of traditions as a source for
giving legal rulings.

In the classical period this importance of traditions meant that col-
lecting traditions with sound isndds became a separate discipline, and
studying traditions became a vital part of the training of all jurists. In
addition, the development of the schools of law led to each school hav-
ing its own teaching institutions, a curriculum based on the works of
its founder (or founders in the case of the Hanafis), and the interpreta-
tion and enlargement of these works by the subsequent scholars iden-
tified with each school tradition.®' The authors of later furii* works built
upon the work of their predecessors, the commentaries and interpreta-
tions of their teachers, and those of their teachers’ teachers.®” One
aspect of this development was the production of mukhtasars.
A mukhtasar is primarily a teaching tool, a handbook that is a distilla-
tion of the law for the purpose of training students or use as a handy
reference tool for judges. And mukhtasars in turn generated commen-
taries. A work that expands on a mukhtasar and explores the law in
more detail is a mabsiit.* These terms are not necessarily reflected in

¢ See Calder, Studies in Early Muslim Jurisprudence, Chapter 7, “Literary Format
and Social Context.” For a clear summary overview of the development of legal litera-
ture, see EI, s.v. “Shari‘a” (also by Calder).

¢ For the development of the teacher-student relationship in the classical period,
see Makdisi, “Suliba et riyasa dans lenseignement médiéval”’; and more generally the
articles in Law and Learning in Medieval Islam, edited by Joseph E. Lowry et al.

¢ “The literature of furii* may be analyzed as displaying two major types: mukhtasar
and mabsiit, the former term designating an epitome or digest of the law, the latter an
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the titles of particular works, although they may be, and the length and
complexity of both mukhtasars and mabsiit s vary.5* In addition to these
two types of work, a number of scholars produced works of ikhtilaf in
which they discussed disagreements among the scholars of the differ-
ent schools and sometimes the varying opinions within one school.®
Prominent scholars produced works in all categories, and a number of
works combined the several categories.

expansum or broad exploration of the law’s details”; Calder, “Law;” 986. For a brief
overview of the different kinds of legal literature, see Schacht, Introduction, “The
Original Sources,” 112-15.

¢ See EI, s.v. “Mukhtasar”

% See EI s.v. “Ikhtilaf”






CHAPTER ONE

WOMEN IN THE QUR'AN

And if you fear that you will not deal fairly by the orphans, marry of the
women, who seem good to you, two or three or four; and if you fear that
you cannot do justice (to so many) then one (only) or (the captives) that
your right hands possess. Thus it is more likely that you will not do injus-
tice (4:3).

Men are in charge of women, because Allah has made the one of them to
excel the other, and because they spend of their property (for the support
of women). So good women are the obedient, guarding in secret that
which Allah has guarded. As for those from whom you fear rebellion,
admonish them and banish them to beds apart, and scourge them. Then,
if they obey you, seek not a way against them. Lo! Allah is ever High,
Exalted, Great (4:34).

Women who are divorced shall wait, keeping themselves apart, three
(monthly) courses. And it is not lawful for them that they should conceal
that which Allah has created in their wombs if they are believers in Allah
and the Last Day. And their husbands would do better to take them back
in that case if they desire a reconciliation. And they (women) have rights
similar to those (of men) over them in kindness, and men are a degree
above them. Allah is Mighty, Wise (2:228).

These three verses—the first addressed to men planning to marry, the
second a statement about relations between husband and wife, and the
third about divorce and possible reconciliation—are among those most
often cited as emblematic of what the Qur'an has to say about women
in Islamic society. The first is used to show that Islam permits polyg-
amy and the second and third to show the superiority of men over
women. These are oversimplifications. In this chapter I shall examine
these and other verses concerned with women to provide background
for the issues that came to the fore in legal discussions. One of the main
difficulties with introducing material from the Qur’an is that so much
of it is open to different interpretations that it is hard to “start” any-
where: it is usually easy to see what it says (although even here there
are exceptions), but frequently harder to say what it means. Quran
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commentaries are available to interpret every word of the Qur’an, but
they too present problems of understanding.!

To make my start, therefore, I will discuss a number of verses about
women and family life. If the verses can be understood on their own—
however superficially—I will merely draw attention to them. If they
cannot be understood without some explanation, I will provide a con-
text for them drawn from the Kitab asbab al-nuzil (Book of occasions
of revelation) compiled by Wahidi (d. 468/1075).? Collections of occa-
sions of revelation are based on the assumption that particular verses
of the Qur'an were revealed to the Prophet to guide him in response to
a particular set of circumstances or events that were part of his life.
Each “occasion” is the subject of at least one hadith that tells a story,
sometimes about the Prophet’s own life, sometimes about the life of a
Companion. When the occasion is about the Prophet’s own life, he
receives guidance from a revelation that explains to him what he must
(or must not) do. When the occasion is about the life of a Companion,
that person usually comes to him with a particular problem and asks
how to handle it. The Prophet then answers, on the basis of a verse (or
verses) of the Qur'an revealed to guide him in the matter at hand.
Sometimes several traditions tell the same story about the occasion,
but with different transmitters and different details. Other times en-
tirely different stories are told to explain the same verse.® Wahidr's work
is one of the earliest collections of this kind of material.* One purpose
for such collections is that an occasion of revelation is “part of the doc-
umentation used by legal scholars to understand how a Qur’anic law is
to be applied” In the verses devoted to women, their lawful behavior

! See EQ, s.v. “Exegesis of the Qur'an”

2 For occasions of revelation (asbab al-nuzil), see EQ, s.v. “Occasions of revelation.”
For Wahidji, see EI, s.v. “Wahidi, Abu’l-Hasan ‘Ali b. Ahmad”

3 See EQ, s.v. “Hadith and the Qur'an”

* Some of the translations of the Quran into English include commentary that
explains the occasion or purpose of various verses. Pickthall introduces each Stra with
a summary of its contents, which often includes occasions of revelation. Ahmed Ali’s
translation includes explanatory material in footnotes, as does the Arabic-English
Qur’an put out by the King Fahd Holy Quran Printing Complex in Medina (1410/
1989-90).

> See EQ, s.v. “Occasions of revelation.” In this article Andrew Rippin says of the
genre: “Historically, it is not certain how the compilations of the asbab al-nuzil
occurred. The reports may have originated within the context of the life story of
Muhammad ... they may have been found among the stock of material used by the
popular preachers in early Islam ... they may have been part of the documentation
used by legal scholars to understand how a qur'anic law was to be applied ... or they
may have been a form of exegesis in and by themselves”
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is almost invariably the main concern, and the traditions Wahidi cites
focus on changing or correcting pre-Islamic practices. Wahidi offers
“... material relevant to eighty-five stiras of the Qur'an.”

For the verses I mention that are not covered by Wahidj, I rely on
the all-inclusive commentary on the Qur'an by Tabari (d. 310/923).”
TabarTs commentary is a vast compendium of traditions, definitions of
difficult words and phrases, grammatical analysis, and often, but not
always, his own opinion of the best understanding of a verse.® It is
noteworthy that Tabarf’s Tafsir includes the traditions found in Wahidr’s
Asbab al-nuzal, along with thousands of additional ones. The sheer
amount of material in TabarT’s commentary makes it hard to select and
summarize in the kind of overview I am providing here, so for the
most part Wahidf’s choices seemed a good guide to selecting explana-
tory traditions. But I will also turn to Tabari at the end of the chapter
to illustrate the general character of pre-modern Qur'an interpreta-
tion. I do not include modern approaches to the interpretation of the
Qur’an, for I am seeking only to provide a context for the material I
cover in the subsequent chapters of this volume.

Two more points should be noted. I have organized the material
in this chapter thematically and have not made an attempt at chro-
nology. In post-Qur’anic legal development, chronology is impor-
tant only if a later verse abrogated an earlier one.” Where that is the
case, I will mention it. Otherwise, a jurist who bases his discussion
of, for example, divorce on relevant verses of the Qur'an will have all
of them in mind. And I quote a number of verses rather than simply
referring to them by number. A common problem with modern dis-
cussions of the Qur’an in English is that authors will say something
regarding a verse, and readers looking the verse up in a different
translation wonder whether they are looking at the same verse. This
is, of course, a problem of translation, but it also reflects the diffi-
culty of interpreting the original Arabic. I have relied on Pickthall’s
translation because it seems to me to remain the one that most accu-
rately reflects the legal content of the verses considered here and

¢ Ibid.

7 For Abti Jafar Muhammad b. Jarir b. Yazid al-Tabari, see EI, s.v. “al-Tabari” For his
commentary (tafsir), see EQ, s.vv. “Exegesis of the Qur'an,” especially 110-11 and
“Hadith and the Quran,” especially 388.

¢ For a description of the contents of TabarTs tafsir, see EI, s.v. “Tafsir”

? See EQ, s.v. “Abrogation”
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because it is readily available in inexpensive paperback.’ I have
modernized some of Pickthall’s vocabulary without changing its
meaning, but stayed close enough to his original for a reader to fol-
low both of us.

There is general agreement that the rules and regulations about fam-
ily life found in the Qur'an reformed many of the social practices of
pre-Islamic Arabia that prevailed during the Prophet’s lifetime. While
there is not complete agreement on what these practices were, Avner
Giladi has summed up the current state of our knowledge of this period
by saying, “It has been suggested that at the time of the Prophet, the
family structure within the Arabian tribal system went through a tran-
sition from matrilineal-matrilocal, which was common in central
Arabia and influential to a certain degree, during the early Islamic
period, to patrilineal-patriarchal-patrilocal, a form dominant in Mecca
even before the time of Muhammad™" Giladis is a useful working
statement because it explains the fact that the verses in the Qur’an rel-
evant to the position of women in society were meant to maintain a
patriarchal family. At the same time they were meant to alter or elimi-
nate those customs current that were deemed detrimental to family
stability and to the well-being of women and children. Further, the
statement goes some way to explaining the Qur'anic response to the
Arabian tribal system of the time. There are other aspects of the envi-
ronment within which the Prophet guided his community and which
we can roughly call the rest of the Near East—the cities and towns, as
well as the rural areas adjacent to Arabia. Many Arabs traveled back
and forth between the cities and towns of the neighboring countries,
and a number of Arabs also lived in them. Thus the understanding that
early Muslims had of some of the rules and regulations found in the
Qur’an may also be set against customs prevalent outside the Arabian
peninsula.’?

1 The Meaning of the Glorious Koran, translated by Muhammad Marmaduke
Pickthall, is available in a number of editions. For a full discussion of Pickthall’s, as well
as all other translations, see EQ, s.v. “Translations of the Qur'an”

1 EQ, s.v. “Family” See also, EQ, s.vv. “Community and Society”; “Marriage and
Divorce”; “Patriarchy”

12 See for example, Doumato, “Hearing Other Voices: Christian Women and the
Coming of Islam,” especially, pp. 190-91; Crone, Roman, Provincial and Islamic Law,
especially Chapter 1.
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Marriage

The majority of the verses in the Qur'an about marriage address the
roles men play, as guardians of women or as potential grooms and hus-
bands. To summarize: a woman is given in marriage by her guardian
(4:3) to a groom who must provide her with a marriage portion (4:4,
24; 5:5). This is not like a bride price—a payment from the groom to
the bride’s father—but is a gift to the bride herself."” It remains hers to
keep unless she voluntarily remits some of it to her husband (4:4). If a
couple divorce before they have had sexual intercourse, the husband
owes his wife half the stipulated marriage portion (2:237). If one has
not been stipulated, he owes her a divorce gift (mut’a, 2:236).

Whom to Marry

Those women a man is permitted to marry and how many women he
may marry are described in Sara 4 (verses 3, 4, 19, 22-24) and in Saras
2:221 and 5:5. In 4:3 (quoted above), a man is permitted to be married
to up to four women at the same time if he is able to treat them equally.
If not, he is instructed to marry one woman only or perhaps female
slaves.'* The interpretation of this verse is complicated by the connection

B3 Again, I use the expression “marriage portion” because I have found in conversa-
tions with colleagues in other fields that it accurately expresses the gift in question and
is more widely understood than bridal gift. Dowry (and its variant, dower) is not accu-
rate. See EQ, s.v. “Bridewealth,” which Motzki considers the most accurate translation
of mahr or sadaq, terms used interchangably in legal texts. See EI, s.vv. “Mahr”;
“Sadak”

" In the Arabic phrase, illa ma malakat aimanukum, or (the captives) that your right
hands possess, is understood to refer to female slaves, but whether these are slaves cap-
tured in battle, household slaves already in the man’s possession, or another person’s
slaves is open to interpretation. So is the question of whether the verse says a man
should marry female slaves or take them as concubines instead. Tabari understands
the phrase to mean that a man who cannot be just to wives and orphans should take
his own slaves as concubines. The Qur'an commentator Jassas (d. 370/981), however,
understands the phrase to mean that a man lacking the financial resources to marry
free women should seek the slaves of others in marriage (Ahkam al-Qur’an, 2:50-52).
The phrase is also used in 4:24. In his article, “Wal-muhs anat mina n-nisd’i illa ma
malakat aimanukum (Koran 4:24) und die koranische Sexualethik,” Motzki discusses
this phrase. For the second part of 4:3 (and if you fear that you cannot do justice (to so
many) then one (only) or (the captives) that your right hands possess), he offers the fol-
lowing translation: “If you fear that you cannot be just to several wives, then take one
[bride], or [rather than several wives] slave women [as concubines].” My translation of
the German. See 210.
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it makes between a man’s treatment of the orphans in his care and his
treatment of potential wives who may or may not be orphans (see
below). A girl or a woman is referred to as an orphan if she has neither
father nor husband. In that case, a responsible relative is expected to
take care of her in her best interests until she has reached puberty or
been given in marriage. A number of verses urge guardians to behave
responsibly toward their wards and turn over their wealth to them
when they reach maturity and can, therefore, be expected to handle it
themselves." For example, 4:6 says: Prove orphans until they reach mar-
riageable age; then if you find them of sound judgment, deliver them
their fortune; and devour it not in haste before they grow up. It then
urges those guardians who are rich to abstain from using their wards’
wealth to care for them, and those who are poor, to care for them by
using it sparingly (Whoever of the guardians is rich, let him abstain gen-
erously from taking the property of orphans; and whoever is poor let him
take thereof in reason (for his guardianship). It ends by ordering guard-
ians to have witnesses present when they hand over orphans’ fortunes
(And when you deliver their fortune to orphans, have (the transaction
witnessed in their presence).'

There are two underlying assumptions of 4:3: one, the man in charge
of giving a female orphan in marriage is her guardian and she is his
ward, and two, a bride receives a marriage portion."” If she has wealth
of her own, her guardian might wish to marry her himself without giv-
ing her a marriage portion, or he might prevent her from marrying so
he can keep control of her wealth, but a guardian must not do either of
these things.'® Wahidi reports a tradition from ‘A’isha that this verse
was revealed regarding the guardian of a wealthy female orphan who

1> A person is of marriageable age who has reached physical maturity. For children
or minors, see EI, s.v. “Saghir”; for adults, EI, s.v. “Baligh”

16 See EQ, s.vv. “Guardianship’; “Orphans,” for reference to verses, both from the
Meccan and Medinan periods, that exhort believers to treat orphans ethically. See also
EI s.v. “Yatim”

17" See Chapter 2 and references there for discussion of the extent of a guardian’s
authority over the marriage of his ward. See also Stern, Marriage in Early Islam,
Chapters VI and VIL; and Watt, Muhammad at Medina, Excursus J, “Marriage and
Family in Pre-Islamic Times” for a discussion of women in the pre-Islamic period
arranging their own marriages.

18 See also 4:127, which reinforces the prohibition against withholding the marriage
portions of female wards: They consult you concerning women. Say: Allah gives you
decree concerning them, and the Scripture which has been recited to you (gives decree),
concerning female orphans to whom you give not that which is ordained for them though
you desire to marry them ...
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might not have anyone else to represent her rights or to make sure that
her guardian did not marry her [solely] for her wealth and then beat
her and treat her with cruelty. This verse orders guardians not to marry
these orphans, but to marry instead other women who are lawful to
them." In a second interpretation that Wahidi attributes to Ibn ‘Abbas,
men might shun the wealth of orphans, but allow themselves license
regarding wives and marry whomever they wished. The verse means
that a man’s concern for his wives should parallel his concern for the
orphans in his care. Therefore, he should marry only as many women
as he is capable of treating justly, because wives are as vulnerable as
orphans.” In the context of concluding a marriage contract either with
a woman or on her behalf, to do justice means to provide her with her
full marriage portion, which is hers to keep, unless she freely makes
her husband a gift of part of it: And give to the women, (whom you
marry) free gift of their marriage portions; but if they of their own accord
remit to you a part thereof, then you are welcome to absorb it (into your
wealth) (4:4).*' Tabari mentions three other interpretations of 4:3,
which I will discuss below.

A man is permitted to marry Jewish and Christian women in 5:5: the
virtuous women of those who received the Scripture before you. He is
also permitted to marry female slaves if he cannot afford to marry free
women: And whoso is not able to afford to marry free, believing women,
let them marry from the believing maids whom your right hands possess
(4:25).2 However, even though they may not require as large a mar-
riage portion as a free wife, slave wives are to be treated with equal
consideration: so wed them by permission of their folk and give them
their marriage portions in kindness, they being honest, not debauched or
of loose conduct (4:25).

Whom Not to Marry

In 4:19, a man is forbidden to inherit the widows of deceased kinsmen
along with the rest of their estates, either by claiming the right to marry

¥ 'Wahidi, 95. See also Tabari’s discussion at the end of this chapter. This is one of
the best-known verses of the Qur’an and remains one of the most difficult to interpret.
See EQ, s.v. “Guardianship” and Motzki, “Wa’l muhsanat mina n-nisa’i ”

2 See Wahidi, 95.

21 For fuller discussion of this verse, see EQ, s.v. “Guardianship”

2 See also 24:32 and EQ, s.vv.“Concubine”; “Slaves and Slavery”
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these widows himself or by preventing them from remarrying and
taking their wealth with them into new marriages: It is not lawful for
you forcibly to inherit the women (of your deceased kinsmen), nor (that)
you should put constraint upon them that you may take away a part of
that which you have given them. ... Wahidi says that a number of Qur'an
commentators report that among the Medinese, in pre-Islamic times
and in the early period of Islam, when a woman’s husband died, his son
or another of the deceased’s agnate relatives would throw a cloak over
her and thereby claim a right to be her guardian. He could then marry
her himself for no marriage portion, marry her off to someone else
without securing a marriage portion for her, or, if she had money or
property, prevent her from remarrying unless she ransomed herself
from him.*

The further regulation of forbidden marriages deals with relation-
ship by birth (uterine, consanguine, and germane siblings)** and with
a category referred to as “foster” relationships. These are created by
suckling: a man and a woman suckled by the same wet nurse are “milk”
siblings.® In pre-Islamic Arabia the only female relatives a man was
forbidden to marry were his mother and sister, both consanguine and
foster. The Qur’an considerably extended those forbidden in the mater-
nal line, and it added women forbidden in the paternal line.® These
categories include women a man’s father has previously married (and
marry not those women whom your fathers married [4:22]), and women
too closely related to him by consanguinity, foster relationship, or mar-
riage. Those related by consanguinity include a man’s mother, daugh-
ters, sisters, and maternal and paternal aunts and nieces: Forbidden to
you are your mothers, and your daughters, and your sisters, and your
father’s sisters, and your mother’s sisters, and your brother’s daughters
and your sisters daughters (4:23). Those related to a man by foster

% Wahidi mentions a specific woman by name (Kabisha bt. Ma'n al-Ansari) and
also says that several women went to the Prophet to complain of their treatment, and
this verse was revealed in response. See 97-98. Tabari mentions Kabisha bt. Man
al-Ansari in connection with this verse. See Tabari, Tafsir, 8:106 and the editor’s note.

2 Uterine siblings have the same mother; consanguine, the same father; germane,
the same parents.

» See EQ, s.vv. “Fosterage”; “Wet-nursing”; EI, s.v. “Rada’”

% See references in previous note, as well as EQ, s.vv. “Lactation”; “Prohibited
Degrees.” See also Watt, Muhammad at Medina, 280-81. See Bell, Commentary, 1:113
where he compares the Qur'anic regulations to the Mosaic code. See also Lev.
18:6-18.
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relationship are those related through suckling—his wet nurse and any
women also nursed by her, who thereby become his foster sisters. So
4:23 continues: and your foster-mothers, and your foster-sisters. ...
Women too closely related to a man by marriage are his mothers-in-
law, daughters-in-law, and stepdaughters of wives with whom he has
had sexual intercourse. Again 4:23 continues: and your mothers-in-law,
and your step-daughters who are under your protection (born) of your
women to whom you have gone in—but if you have not gone in to them,
then it is no sin for you (to marry their daughters)—and the wives of
your sons. ... Finally, in 4:23, a man must no longer be married to two
sisters at the same time: And (it is forbidden to you) that you should
have two sisters together, except what hath already happened (of that
nature) in the past.

In 4:24 a man is forbidden to wed married women, with the excep-
tion of slave captives (And all married women are forbidden to you save
those captives whom your right hands possess).?® After the Battle of
Hunayn in 8/630, the Muslims pursued the enemy to Awtas, where
they were victorious and took a number of prisoners. Some of the
Muslim fighters were worried that the female prisoners they enslaved
had husbands. This verse (save those captives whom your right hands
possess) gave the Muslims license to assume that captivity ended the
women’s marriages, and therefore it would be licit to consider them
slave concubines.” Then the verse emphasizes again (as in 4:3 and 4:4)
that in a lawful marriage, women are to be given their full marriage
portions: Lawful to you are all beyond those mentioned, so that you seek
them with your wealth in honest wedlock, not debauchery. And those of
whom you seek content (by marrying them), give to them their portions
as a duty.

¥ If a man concludes a marriage contract with a woman, but divorce takes place
before consummation, her daughters have not become his stepdaughters, and he may
lawfully marry them.

% The term muhsandt is translated here as “married women.” A person who pos-
sesses the quality of ihsan is muhsan (fem. muhsana) and thus is morally respectable,
either because he (or she) is lawfully married or has never committed unlawful inter-
course. See Schacht, Introduction, 125 and Burton, “The Meaning of ‘Thsan’”

2 See Wahidi, 98-9. See also Wensinck, Concordance, vol. 8, “Awtas” for references
in hadith collections to this event. The explanation that this part of 4:24 was revealed
in response to the Muslims” question about whether sexual intercourse with the pagan
women taken prisoner at Awtas was licit is always attributed to the Companion Abu
Sa‘id al-Khudri (d. 74/693). In accordance with 2:221, they were forbidden to marry
them: Wed not idolatresses til they believe. ...
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Slave Concubines

In general, in addition to marrying slaves, a man is permitted to own
slave concubines.’® However, he is not allowed to force his female slaves
into prostitution: Force not your slavegirls to whoredom that you may
seek enjoyment of the life of the world, if they would preserve their chas-
tity (24:33). Wahidi gives several possible occasions for the revelation
of this verse. They involve one or more female slaves belonging to ‘Abd
Allah b. Ubayy, who seems for a while to have controlled a number of
prostitutes.’ Once they converted to Islam, these women refused to
continue working on his behalf.*

Marriage Portion

In pre-Islamic Arabia the dowry (mahr) was a payment given to the
bride’s father or to her guardian.”” The Qur’an reformed this practice,
and several verses stress that the bride receives and keeps her own
marriage portion: in 4:4 (also quoted above), we find: And give to the
women (wWhom you marry) free gift of their marriage portions; then in
4:24: And those of whom you seek content (by marrying them), give to
them their portions as a duty; and in 5:5: And so are the virtuous women
of the believers and the virtuous women of those who received the
Scripture before you (lawful for you) when you give them their marriage
portions and live with them in honor. ...

In cases of divorce the bride retains her marriage portion: And if you
wish to exchange one wife for another and you have given to one of them
a sum of money (however great) take nothing from it (4:20). In cases of
divorce before intercourse, the bride retains only half her marriage
portion: If you divorce them before you have touched them and you have
appointed to them a portion, then (pay the) half of that which you

3 See EQ, s.v. “Concubines,” where Jonathan Brockopp, points out that 4:3 (those
whom your right hands possess) is understood by commentators to refer either to mar-
riage with slaves or concubinage. Further, 23:5-6 and 70:29-30 accept the presence of
concubines in a man’s household, since they urge men to hide their private parts from
all except their wives and “those their right hands own”

31 ‘Abd Allah b. Ubayy (d. 9/631) was a member of the Khazraj tribe of Medina and
one of the “hypocrites” who intrigued against Muhammad for a number of years. See
EI “°Abd Allah b. Ubayy” and references there.

2 Wahidi, 219-21.

3 In addition, a gift, usually of less value, was sometimes given to the bride herself.
This was a sadaq. See EI, s.v. “Mahr”
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appointed, unless they (the women) agree to forgo it, or he agrees to forgo
it in whose hand is the marriage tie (2:237°*). If a fixed amount has not
been decided upon, when a husband divorces a wife before intercourse,
he provides her with a divorce gift (mut‘a), ... the rich according to his
means, and the straitened according to his means, a fair provision
(2:236).%°

Husband and Wife

A number of verses deal particularly with relations between husband
and wife. Some are of greater moral than legal interest; 30:21 for exam-
ple, says: He created for you mates from your selves that you might find
rest in them, and He ordained between you love and mercy. In 2:187
sexual intercourse is permitted in the month of Ramadan after the
daily fast has ended: They [your wives] are raiment for you and you are
raiment for them. Wahidi relates several stories of Companions who
found it a hardship to refrain from having intercourse with their wives
for a whole month and of others who forgot they were not supposed
to and told the Prophet that they had had intercourse the previous
night. This verse was revealed to clarify the regulations for fasting in
Ramadan.*

In 2:223 we read: Your women are a tilth for you (to cultivate), so go
to your tilth as you will. ... To explain this verse, Wahidi reports that
the Companion Jabir [b. ‘Abd Allah] said that the Jews [of Medina] and
the women of the Ansar used to say that if a man was behind a woman
during sexual intercourse, the child would be born cross-eyed, and this
verse was revealed to assure the Muslims that this was not the case.
Wahidi adds that vaginal intercourse in any position is not harmful for
a potential child.”

Two verses quoted at the beginning of this chapter (4:34 and 2:228)
point to the dominance of a husband over his wife. In 4:34, we find

3 The phrase, in whose hand is the marriage tie means either the bride’s guardian or
her husband. It can be understood to mean the bride’s guardian because he is the one
who negotiates her marriage contract. See Bell, A Commentary on the Quran, 1:49.
However, Tabari says the best interpretation is that it means her husband, because once
a marriage portion has been agreed upon, it belongs to the bride, not to her guardian,
and therefore he is not free to dispose of it. See 5:146-58.

* For other meanings of the term mut'a, see the entry in EI and also EQ, s.v.
“Temporary Marriage”

% Wahidi, 30-32. See EQ, s.v. “Fasting”

7 Wahidi, 48. See also EQ, s.v. “Sex and Sexuality”
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men in charge of women and also given license to discipline their
wives. To explain the first sentence of this verse (Men are in charge of
woman ...), Wahidi relates a tradition in which a daughter of one of
the chiefs of the Ansar disobeyed her husband, and he slapped her.
When her father came with her to the Prophet to complain, the Prophet
initially said she could take revenge against her husband, but then this
verse was revealed.” Wahidi does not provide material on the remain-
der of this verse. I will discuss Tabars understanding of it below. In
2:228, although the rights of women are affirmed, so is the dominance
of the husband: And they (women) have rights similar to those (of men)
over them in kindness, and men are a degree above them. The main sub-
ject of this verse is divorce; however, along with 4:34 it reinforces the
dominance of a husband over his wife (again, I will discuss TabarT’s
understanding of it below).

In 4:128, women who fear mistreatment by their husbands but who
do not wish to be divorced are counseled to negotiate a kind of marital
truce with them: If a woman feareth ill-treatment from her husband, or
desertion, it is no sin for them both if they make terms of peace between
themselves. Peace is better. Wahidi explains this verse with a tradition
from ‘A’isha, who says it refers to a woman whose husband no longer
desires her and wishes to divorce her to marry someone else. But the
woman in question might have children in the household or have
formed bonds with other members of it, so her husband would be
loathe to divorce her and thereby remove her from her accustomed
home. In this situation a woman can ask her husband not to divorce
her, but rather to remain married to her and in addition to marry
someone else. She can offer to relieve him from providing her with
maintenance and offer to relinquish her right to have sexual inter-
course with him.* Although Wahidi does not mention her, the
Prophet’s wife Sawda figures in a number of traditions that explain this
verse. According to one found in TabarTs commentary, she feared that

% ‘Wahidi offers several traditions that are variants on this story. See 100-1. After
each of them, the Prophet is reported to have said: “We initially commanded one thing,
but God commanded another”

% Wahidi, 123. On 124, he relates a similar tradition about a specific woman, Bint
Muhammad b. Maslama, whose husband developed an antipathy toward her either
because she had aged or for some other reason. She asked him not to divorce her, but
to keep her and spend as much or as little time with her as he chose.
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the Prophet would divorce her and asked him instead to remain
married to her but not allot her any of his private time.* In 4:129, men
are told that they can never treat all their wives equally, but that they
should not ignore any one of them completely.*!

A woman’s menstrual periods figure both in marital relations and in
divorce proceedings. In 2:222, husbands are instructed not to have
sexual intercourse with their wives while they are menstruating: They
question you (O Muhammad) concerning menstruation. Say: It is an ill-
ness, so let women alone at such times and go not in to them till they are
cleansed. And when they have purified themselves, then go in to them as
Allah has enjoined upon you.” Wahidi explains that this verse was
revealed in response to queries brought to the Prophet about the way
Jews treated menstruating women. In one, the Companion Anas b.
Malik says that the Jews put a woman out of her house during her
menstrual period and did not eat, drink, or associate with her. The
Prophet was asked about that, and 2:222 was revealed. In another
explanation, Wahidi says that a number of Qur'an commentators say
that in the jahiliyya, the Arabs did not eat or drink with a menstruating
woman and would not live with her in the same house, as the Magians
did.® The Companion Abul-Dahdah asked the Prophet what they
should do about menstruating women and 2:222 was revealed.* In
cases of divorce, a woman’s idda (the period of time she must wait after
divorce and before remarriage) is reckoned in terms of menstrual
periods.

0 Tabari, 9:277-78. In Ibn Sa'd’s biographical notice on her, several traditions say
that the Prophet had already divorced her, and she asked him to take her back so she
could be among his wives in the Hereafter. See Ibn Sa’d, 10:155-57; Also see EI, s.v.
“Sawdah bt. Zam‘a”; and EQ, s.v. “Wives of the Prophet”

1 You will never be able to deal equally between (your) wives, however much you wish
(to do so). But turn not altogether away (from one), leaving her as in suspense. Leaving
her as in suspense, Tabari says, means neither divorcing her, nor having sexual inter-
course with her. See 9:284-96. He quotes a number of traditions that point to the fact
that it is impossible for a man to care equally for his wives, but he is still obliged to be
as fair as possible to all of them.

42 See EI, s.v. “Hayd” and EQ, s.v. “Menstruation” where the word adhan, translated
above as “illness,” is discussed at some length in the context of ritual purity. Other pos-
sible translations are “pollution” and “harm.

# See EQ, s.v. “Magians”

* ‘Wahidi, 46-47. For full discussions of menstruation see EI, s.v. “Hayd” and EQ,
s.v. “Menstruation.”



34 CHAPTER ONE

Divorce

In general, the Qur'an allows a husband to pronounce a unilateral
divorce against his wife. At the same time, the verses that regularize
divorce procedures are meant to protect a woman from being aban-
doned, and, should she be pregnant, they establish the paternity of
(and hence responsibility for) any unborn children. Protection from
abandonment is accomplished first through a woman’s control of her
marriage portion (see again, 4:4) and second by means of her idda.
In 4:20, for example, a husband who wishes to divorce his wife is
instructed to make sure that she retains her full marriage portion:
And if you wish to exchange one wife for another and you have given to
them a sum of money (however great), take nothing from it. The verse
ends with a question: Would you take it by the way of calumny and
open wrong?* In 2:228, a woman’s idda is fixed at three menstrual
cycles: Women who are divorced shall wait, keeping themselves apart,
three (monthly) courses. Or, if a woman does not menstruate, her
idda lasts three months: And for such of your women as despair of
menstruation, if you doubt, their period (of waiting) shall be three
months, along with those who have it not (65:4). Further in 65:4, if a
woman is pregnant, her idda ends with her delivery: And for those
with child, their period shall be till they bring forth their burden. In
65:1, men are urged to pronounce divorce at a moment that makes it
easy to reckon a woman’s menstrual cycle and hence count the three
menstrual periods until her idda ends: When you (men) put away
women, put them away for their (legal) period, and keep your duty to
Allah, your Lord.*¢

During a divorcée’s idda, her husband can take her back. However,
he can do so only twice: Divorce must be pronounced twice and then
(a woman) must be retained in honour or released in kindness (2:229).
After a third divorce, a couple can remarry only if the wife has first

* The verse 4:21 emphasizes the exhortation in 4:20 with a rhetorical question: How
can you take it (back) after one of you have gone in unto the other, and they have taken
a strong pledge from you?

* The occasion of revelation most often offered for this part of 65:1 is about the
Companion ‘Abd Allah b. ‘Umar (son of the Caliph, ‘Umar b. al-Khattab) who divorced
his wife while she was menstruating. In order to make it easy to reckon three men-
strual cycles, the Prophet ordered him to return to her and, if he still wished to divorce
her, wait a full menstrual cycle and then divorce her just after the end of her period and
before having intercourse with her. See Wahidi, 289. In legal discussions, this timing is
usually referred to as talaq al-sunna.
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been married to and divorced from another husband: And if he has
divorced her (the third time), then she is not lawful to him thereafter
until she has wedded another husband (2:230). During a woman’ idda,
her husband should decide whether or not he wishes to return to her.
Once he has reached a decision, two men should witness the fact that
he will resume the marriage or that it has come to an end: Then when
they have reached their term, take them back in kindness or part from
them in kindness, and call to witness two just men among you, and keep
your testimony upright for Allah (65:2). Also, once a woman’s idda
ends, she should not be prevented from remarrying: And when you
have divorced women and they reach their term, place not difficulties in
the way of their marrying their husbands if it is agreed between them in
kindness (2:232).48

Although women should not be prevented from remarrying, men
are urged to act with propriety toward those who are waiting an idda:
There is no sin for you in that which you proclaim or hide in your minds
concerning your troth with women (2:235). Tabarl explains that this
means that a man who wishes to marry a woman who will soon be free
should not say so in so many words, but he may intimate his interest in
becoming her next spouse by saying such things as, “You are beautiful,”
or “I wish to marry” He might also say to her guardian, “Do not place
anyone ahead of me with her”* The second part of the verse says: And
do not consummate the marriage until (the term) prescribed is run. Here,
Tabari offers several possible meanings. The one he supports is that a
man who has intercourse with a woman before her idda has ended
commits adultery.”

Y7 See also, 2:231: When you have divorced women, and they have reached their term,
then retain them in kindness or release them in kindness.

8 Either a woman relatives might wish to stop her from returning to a husband
from whom she has been revocably divorced, or her now former husband might try to
stop her from marrying another man. See Watt, Companion, 42; Bell, Commentary,
1:48. For the first explanation, see Wahidi, 50: the Companion Ma'qil b. Yasar gave his
sister in marriage to a man who subsequently divorced her, but after the end of her
‘idda, he wished to remarry her. Even though she was amenable, Ma'qil told the Prophet
that he refused to give his sister in marriage to this man again, and then this verse was
revealed.

4 Tabari, 5:95-96.

% The other possibilities are (2) that a man should not preclude a woman from mar-
rying anyone else during her idda; (3) that he should not directly tell her not to marry
anyone else, (4) or that he should not marry a woman in secret during her ‘idda. See
Tabari, 5:105-13. Ahmed Ali’s translation of this verse reads: And do not resolve upon
marriage till the fixed term of waiting is over. This translation supports possibility (2) in
Tabarf’s commentary.



36 CHAPTER ONE

Since her husband may return to her at any moment, a woman who
has been revocably divorced remains in her marital home during her
idda: Expel them not from their houses nor let them go forth unless they
commit open immorality (65:1). If a divorcée is pregnant, regardless of
whether her divorce is revocable or final, in accordance with 65:6 she
receives both maintenance and lodging in her husband’s home at his
expense, until she delivers: Lodge them where you dwell, according to
your wealth, and harass them not so as to straiten life for them. And if
they are with child, then spend for them till they bring forth their
burden.!

This description of divorce procedures is based on the assumption
that a husband has made a unilateral declaration of divorce using some
form of a word composed from the root letters t, [, g, as in “Anti taliq”
(you are divorced). Several other statements that can effect a divorce
are also regulated in the Qur'an.

zihar and 113

A man can separate himself from his wife by taking one of two oaths,
an oath of zihar or an oath of ila’. These are both assumed to be pre-
Islamic procedures, which are at the same time disapproved of and
regulated in the Quran. In the case of zihar, a man swears that his wife
is to him “like the back of his mother”** By means of this statement, he
forbids himself sexual relations with his wife. The Qur'an treats his
statement as an extrajudicial oath and provides a man with the means
to expiate it if he wishes to return to his wife. He may either manumit
a slave or feed sixty poor people. Zihar is condemned in the Qur'an in
58:2: Such of you as put away your wives (by saying they are as their
mothers)—they are not their mothers; none are their mothers except
those who gave them birth—they indeed utter an ill word and a lie.>
Then it is regulated in 58:3-4: 3: Those who put away their wives (by
saying they are as their mothers) and afterwards would go back on that

3! See Chapter 3 below for the question of lodging and maintenance for a woman
who has been definitely divorced and is not pregnant.

32 See EI, s.v. “Talaq”; EQ, s.v. “Marriage and Divorce”

3 Ttis also condemned in 33:4: ... nor hath He made your wives whom ye declare (to
be your mothers) your mothers. ... For a discussion of the oath of zihar, along with that
of ila’, by means of which a man swears to abstain from having sexual relations with
his wife, see Hawting, “An Ascetic Vow and an Unseemly Oath? [la’ and Zihar in
Muslim Law”



WOMEN IN THE QUR'AN 37

which they have said, (the penalty) in that case (is) the freeing of a slave
before they touch one another. ... 4. And he who finds not (the where-
withal), let him fast for two successive months before they touch one
another; and for him who is unable to do so (the penance is) the feeding
of sixty needy ones. ... Wahidi identifies the woman whose concerns
led to the revelation of these verses as the woman referred to in the title
of this Sara (She that disputeth). She is Khawla bt. Thalaba, who com-
plained to the Prophet that her husband had separated himself from
her permanently by means of this oath. These verses provided a way
for Khawla’s husband to expiate his oath and return to her.**

A man who takes an oath of ila’ swears to abstain from sexual inter-
course with his wife for four months. At the end of this period he
should not leave his wife in a state of uncertainty, but either resume
sexual relations with her or divorce her. Ila’ is mentioned in 2:226-27:
Those who forswear their wives must wait four months; then if they
change their minds, lo! Allah is Forgiving, Merciful. And if they decide
upon divorce, (let them remember that) Allah is Hearer, Knower. Wahidi
provides two traditions describing the pre-Islamic practice of ila’ that
offer the reason for the revelation of these verses. In one, the Compan-
ion Sa‘d b. al-Musayyib relates that 7la" was a harmful pre-Islamic
practice whereby a man who did not want his wife himself, but did not
want another man to marry her, would swear never to approach her.
Thus she would be left without sexual relations and without a husband,
so God set a time limit for this oath. In the other, the Companion Ibn
‘Abbas relates that in the pre-Islamic period men would swear an oath
of ila’ for one or two years, or possibly more. Then God set a time limit
of four months. An oath of abstinence for less than four months does
not constitute ila’.>

Takhyir

“The choice” (takhyir) (see verses 33:28-29) is closely associated with
‘A’isha and with events in the Prophet’s family life, so it will be dis-
cussed below. In such a divorce, a man gives his wife the option of
initiating divorce proceedings if she wishes to do so.

> 'Wahidi, 273. There is also a reference to zihar in 33:4: ... nor hath [H]e Allah
made those whom ye declare (to be your mothers) your mothers. ... For Khawla bt.
Tha'alaba, see Stern, Marriage in Early Islam, 127-28.

5 ‘Wahidji, 49.
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Li‘an

The procedure of li'‘an is described in 24:6-9. A man who wants to
divorce his wife and at the same time deny the paternity of a child with
which she is pregnant can publicly accuse her of adultery. In turn, she
can avert the punishment for adultery by swearing she is innocent. If
she does so, the husband is punished for slander as it is assumed that
he cannot provide the eyewitness proof>® needed to prove his accusa-
tion: 24:6: As for those who accuse their wives but have no witnesses
except themselves; let the testimony of one of them be four testimonies,
(swearing) by Allah that he is of those who speak the truth; 24:7, And yet
a fifth, invoking the curse of Allah on him if he is of those who lie. 24:8,
And it shall avert the punishment from her if she bear witness before
Allah four times that what he says is indeed false, 24:9, And a fifth (time)
that the wrath of Allah be upon her if he speaks truth.

Wahidi offers two occasions of revelation for these verses. In the
first, on the authority of Ibn ‘Abbas, Hilal b. ‘Umayya complains to the
Prophet that he has found his wife with another man and is distressed
that 24:4 forbids him to act unless he can provide four witnesses to her
behavior (And those who accuse honourable women but bring not four
witnesses, scourge them (with) eighty stripes ...). At first the Prophet
rebuffs him, but then the verses delineating li'‘an are revealed, and
Hilal, pleased, says that he had been hoping for guidance from his
Lord. Here Wahidi says: “and he (i.e., Ibn ‘Abbas) mentioned the rest of
the tradition”” The “rest of the tradition” can be found in many
sources,”® with varying detail. In some versions Hilal’s wife does not
swear a fifth time and departs. The unspoken assumption is that she is
guilty. In others, she does swear a fifth time, and then the Prophet sep-
arates the couple and at the same time suggests that if the child she
bears has no physical resemblance to Hilal, it is not in fact his.”

% See 24:10-20 for the necessity of providing four eyewitnesses for an accusation of
adultery, and below for “the affair of the lie,” which refers to an accusation of adultery
made against ‘A’isha.

%7 'Wahidi, 212-13. For this hadith, see Schacht’s article “Talaq” in the first edition of
EI This article summarizes the development of the doctrine of li'an and gives a descrip-
tion of this and other hadiths used to explain the occasions of revelation of these verses.
This portion of the article “Talaq” has not been reproduced in the second edition of the
EL

%8 See Wensinck, Concordance, 8, “Hilal b. ‘Umayya al-Waqifi”

 For one example, see Bukhari, Sahih, 3:414-15, no. 5309.
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In a second hadith, also on the authority of Ibn ‘Abbas, an anony-
mous member of the ansar wonders what to do if a husband finds his
wife with another man, since he incurs the punishment for slander if
he accuses her without four witnesses. He decides to ask the Prophet
about this, and these verses are revealed.®

Khul’

Khul®" is the word used to refer to a divorce initiated by a wife rather
than her husband. Although the word is not used in connection
with divorce per se in the Qur’an, two verses, 2:229 and 4:35, are
understood to refer to such a divorce. As we saw above, the first part
of 2:229 decrees that a man must pronounce a divorce twice and
then either remain married to a woman or divorce her a third and
final time, so that she is free to marry someone else. The second part
of the verse refers to a woman who wishes to end her marriage.
It allows her to ransom herself by offering to buy her freedom from
her husband by returning her marriage portion to him. However,
there is some suggestion in the Qur’an that her husband might
demand a larger sum: And it is not lawful for you that you take from
women any of that which you have given them; except (in the case)
when both fear that they may not be able to keep within the limits
(imposed by) Allah. And if you fear that they may not be able to keep
the limits of Allah, in that case it is no sin for either of them if the
woman ransom herself (2:229). To explain this verse, Tabarl includes
a version of the story most often told to define khul’ the wife of the
Companion Thabit b. Qays came to the Prophet to say that she could
not bear Thabit. The Prophet ordered her to return to Thabit the
garden he had given her as a marriage portion and ordered Thabit to
separate from her.*

In 4:35, arbitration is recommended for a couple who are not getting
along. Although here too the verse does not refer to khul directly, it is

% Wahidi, 212-13.

¢! This word is used once in the Qur'an in 20:12 (in the imperative of Form I to
mean “remove” or “take oft”) when the Lord speaks to Moses and commands: “Take
off your shoes. ...” For its use as a legal term to refer to a divorce procedure initiated by
a wife, see Lane, Arabic-English Lexicon, at kh, I,".

2 See Tabari, 4:538-85 for this and (several) other stories about the Prophet sepa-
rating incompatible couples after ordering the wife to return her marriage portion to
her husband.
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understood as a possible outcome in cases where the arbitrators are
unable to reconcile the couple to each other: And if you fear a breach
between husband and wife, appoint an arbiter from his folk and an arbi-
ter from her folk. If they desire amendment, Allah will make them of one
mind. Part of TabarTs explanation of the verse is that a couple might
not “desire amendment” if a breach occurs between husband and wife,
either when the wife is refractory, and she ceases to carry out the duties
to her husband that God has prescribed for her, or when the husband
is no longer retaining his wife with honor or releasing her with kind-
ness (in accordance with the first part of 2:229). At that point, either
the gadi appoints an arbitrator to represent each spouse, or each of
them (or his or her agent) chooses an arbitrator. Tabari goes on to
report different views on what the arbitrators actually do. If the hus-
band is the oppressor, the imam (i.e., the gadi) should remind him of
his duty to his wife. If the wife is refractory and fails in her duty to her
husband, God has allowed him to compensate himself through the
revelation of 2:229, or he can divorce her. Tabari thinks that the arbi-
trators can separate the couple if the husband has authorized them to
do so, but they cannot take money from the wife (to ransom herself)
without her consent.*

Children
Relations with Parents

A number of Qur’anic statements about children speak of the affection
between parents and children and of the importance for children of
honoring and caring for aging parents.** In 31:33 we find: O Mankind!
Keep your duty to your Lord and fear a Day when the parent will not be
able to avail the child in anything, nor the child to avail the parent. And
in 17:23: Your Lord has decreed that you worship none save Him, and
(that you show) kindness to parents. If one of them or both of them attain
to old age with thee, say not “Fie” to them nor repulse them, but speak to
them a gracious word.® In return, parents are expected to value and
care for their children. Thus the Quran condemns the pre-Islamic

¢ See Tabari, 8: 319-31.

¢ See EI, s.v. “Saghir”; EQ, s.v. “Children”

 In 4:36, kindness to parents is included with the exhortation to show kindness to
others as well. See also 2:83 and 31:14.
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practice of sacrificing infants to false gods. For example, in 6:137 we
find: Thus have ... (so-called) partners (of Allah) made the killing of their
children to seem fair to many of the idolators. ...*° It also condemns
infanticide in response to economic pressure: Slay not your children
fearing a fall to poverty (17:31).* Finally, it condemns eliminating
daughters and saving sons (who were more highly valued) in 81:8-9
where female infanticide is singled out in the midst of the description
of the signs of the end of the world: And when the girl-child that was
buried alive is asked for what sin she was slain.®®

The main legal rulings about children are about nursing and wean-
ing infants, and these rulings are found in verses that regulate divorce.*
Thus 2:233, which refers to a divorcing couple who have a child, says
that if mothers wish to, they should nurse their infants for two full
years: Mothers shall suckle their children for two whole years (that is) for
those who wish to complete the suckling. During this time, it is the duty
of the child’s father to provide support for both; 2:233 continues: The
duty of feeding and clothing nursing mothers in a seemly manner is upon
the father of the child. If a mother prefers to wean a child before
the end of the two-year period, a wet nurse can be hired in her stead:
If they desire to wean the child by mutual consent (and after) consulta-
tion, it is no sin for them; and if you wish to give your child out to nurse,
it is no sin for you, provided that you pay what is due from you in
kindness.”

Adoption

Adopting a child who thereby takes his adopted parent’s name and is in
every way considered a son (or daughter) is forbidden by the Qur’an in
33:4-5. In 33:4, we find: Allah has not assigned to any man two hearts
within his body, nor has he made those whom you claim (to be your sons)
your sons. And in 33:5: Proclaim their real parentage. That will be more

% See also 6:140.

§7 See also 6:151.

5 See EQ, s.v. “Children”; and EI, s.v. “Saghir” See also, 16:58-59 against killing
female infants by exposing them and burying them alive.

% An exception is 46:15 where, in the context of a man’s reverence for his parents
and his God, thirty months are given as the time period within which a child is con-
ceived, born, and nursed

0 See EQ, s.v. “Wet-Nursing” See Qur'an 31:14 for the period of nursing lasting for
the first two years of life. See 65:6 for another reference to hiring a wet nurse.
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equitable in the sight of Allah. And if you know not their fathers, then
(they are) your brethren in the faith, and your clients.”" Before these
verses were revealed, the Prophet himself had an adopted son, Zayd b.
Haritha. In his youth, Zayd was captured in battle and sold to a relative
of the Prophet’s wife Khadija. Zayd then came into Khadija’s posses-
sion, and at some point she gave him to Muhammad, who subsequently
manumitted and adopted him. Zayd was married to the Prophet’s
maternal cousin Zaynab bt. Jahsh. When the Prophet wished to marry
her himself (this incident is discussed further below), Zayd divorced
her. Since a father cannot marry his son’s wife, the Prophet’s marriage
to Zaynab underscored the point made in 33:5 that there was thence-
forth to be no adoption in Islam and those who had been adopted were
to be treated as clients.”” This prohibition is reiterated in 33:40:
Muhammad is not the father of any man among you, but he is the mes-
senger of Allah and the Seal of the Prophets; and Allah is Aware of all
things.

Wahidi explains that the first part of the sentence, quoted from 33:4
above, by saying it refers to a Fihrite who was an intelligent man and
remembered everything he heard. The Quraysh used to say of him that
only someone with two hearts could remember that much, and he used
to say of himself that he reasoned with both hearts, and thus his rea-
soning was superior to that of Muhammad’s. On the day of the Battle
of Badr in which he participated, he was seen wearing one shoe and
carrying another. When asked about this, he said he had been unaware
of the fact that he was not wearing both shoes. Then everyone knew
that if he had really had two hearts, he would not have forgotten the
shoe in his hand.”” Tabari also mentions this interpretation, but says
that the best interpetation of the verse is that it refers to Zayd b. Haritha,
regarding whom God provided a parallel: just as a man cannot have
two hearts, he cannot be the son of more than one father.” For 33:5,
Wahidi says Ibn ‘Abbas used to say: “We used to call Zayd b. Haritha,
Zayd b. Muhammad until Proclaim their real parentage. That will be
more equitable in the sight of Allah was revealed.”” The Prophet’s

! For “clients” (mawali), see EI, s.v. “Mawla”; EQ, s.v. “Clients and Clientage”

72 See EI, s.vv. “Zayd b. Haritha”; “Zaynab bt. Jahsh” See also EQ, s.vv. “Children”;
“Family of the Prophet”; “Wives of the Prophet.”

7 Wahidi, pp. 236-37.

74 Tabari, Tafsir (Beirut, 1987), 10:75.

s ‘Wahidi, 237.
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marriage to Zaynab is connected to several other verses of the Qur'an
that are discussed below.

Despite the formal ban on adoption, a number of verses exhort
believers to care for orphans.” Perhaps the most famous is 2:177, which
says in part: righteous is he who believes in Allah and the Last Day and
the angels and the Scripture and the Prophets; and gives his wealth, for
love of Him, to kinsfolk and to orphans and the needy and the way-
farer. ... Further, as we saw above, 4:3 exhorts their guardians not to
exploit orphan girls, and 4:6 is about managing orphans’ wealth solely
for their benefit and turning it over to them once they reach maturity.

Widows and Heirs

The idda of a widow is longer than that of a divorcée. In 2:234 it is set
at four months and ten days. After this period of time has elapsed, she
is free to remarry: Such of you as die and leave behind them wives, they
(the wives) shall wait, keeping themselves apart, four months and ten
days. And when they reach the term (prescribed for them) then there is
no sin for you in aught that they may do with themselves in decency.”” As
a “sharer,” that is as an heir designated in 4:12, the widow inherits a
portion of her late husband’s estate, out of which she is expected to
support herself during her idda.”

In addition to widows, mothers, grandmothers, daughters, grand-
daughters, and sisters all inherit from a deceased relative, either as
“sharers,” who are specifically mentioned in 4:11, 12 and 176, or as
agnates. Once the sharers receive their fixed percentages, the remain-
der of the estate is divided up among the agnatic heirs in a fixed
order.”” Although as a general rule women inherit proportionally less
than men do, the Quran seems to have regularized and improved
their status. One of the traditions Wahidi relates as the occasion of

76 See EI, s.v. “Yatim”; EQ, s.v. “Orphans”

77 In 2:235, men are cautioned against proposing to a widow before her ‘idda has
ended, although they may intimate to her that they will wish to do so when appropri-
ate. They are also cautioned against reaching a secret agreement with her before the
allotted period of time is up. See EQ, s.v. “Widow.”

78 See EQ, s.vv. “Widow”; “Inheritance”

7 A nearer agnate will eliminate one more distantly related. The rules of inheritance
(‘ilm al-fard’id) are complex. For a clear explanation of the Qur’anic rules, see EQ, s.v.
“Inheritance” For an overview of the historical development of inheritance regulations
in the pre-modern period, see EI, s.v. “Mirath”
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revelation for 4:11 is of a woman widowed by the death of her hus-
band at the Battle of Uhud. She came to the Prophet to say that her
two daughters had been left destitute by their paternal uncle, who had
seized their wealth and their inheritance as booty. Once the verse has
been revealed, the Prophet summons the uncle and orders him to
give to each of his nieces one-third of his late brother’s wealth and to
give his widow one-eighth, after which he may take the rest for
himself.®

The Prophet’s Wives

The Prophet’s wives became models for all women and have a special
status among the believers.®?’ They are never actually mentioned by
name in the Qur'an, but their participation in the Prophet’s life made
them actors in the ongoing process of revelation, and they are the sub-
ject of a number of verses. When the Prophet died, he left nine widows.
In addition, he married other women (in several cases these were
women whose marriage contracts were not completed) and had one or
possibly two concubines.® However not all his wives played an equal
role in subsequent legal discussions. His first wife Khadija, who died in
619, looms large in the Prophet’s life in Mecca when his mission was
beginning. Although she plays an important role in the popular imagi-
nation, she does not figure significantly in the rules and regulations for
daily life, most of which were developed after her death, in the last ten
years of Muhammad’s life.

Several verses in Sura 33 refer to Muhammad’s wives. In v. 6, for
example, they are given special status: The Prophet is closer to the believ-
ers than themselves, and his wives are their mothers. Other special

8 Wahidi, 97.

81 See EQ, s.v. “Wives of the Prophet” and references there. Also see EI entries for
these women under each of their names. They are depicted as loving, kind, and chari-
table, but also as typical women who were jealous of each other and quarreled among
themselves.

8 In addition, several women who offered themselves to the Prophet never actually
became his wives. In 33:50-52, the Prophet is granted special privileges regarding the
women he is permitted to marry and the number of wives he is permitted to have at
the same time. Further, he is relieved of the need to treat all his wives equally. These
privileges are for the Prophet alone and do not extend to other believers. See EQ, s.v.
“Wives of the Prophet” (8); Abbott, ‘A’isha the Beloved of Mohammed, 59-61; Watt,
Muhammad at Medina, Excursus L, Muhammad’s Marriages; Stern, Marriage in Early
Islam, passim.
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aspects of the Prophet’s wives are mentioned in vv. 30 and 31. In v. 30,
their divine punishments for lewd behavior will be double that of other
women: O you wives of the Prophet! Whichever of you commits manifest
lewdness, the punishment for her will be doubled. ... Inv. 31, their divine
reward for virtuous behavior will be double that of any other woman:
And whichever of you is submissive to Allah and His messenger, and does
right, We shall give her reward twice over, and We have prepared for her
a rich provision.

Stira 33 also contains rules for the modest dress and seclusion of the
Prophet’s wives from all but close relatives. In v. 33, for example, we
find an exhortation to modest dress and restrained public behavior:
And stay in your houses. Do not adorn yourselves with the adornment of
the Time of Ignorance, ...** Two verses order the physical seclusion of
the Prophet’s wives. In v. 53, they are to be secluded indoors; in v. 59,
out of doors. In v. 53, they are to remain behind a curtain (hijab) when
believers visit them at home to ask favors of them: And when you ask of
them (the wives of the Prophet) anything, ask it of them from behind a
curtain. That is purer for your hearts and their hearts. In v. 59, the
Prophet is ordered to instruct both his wives and all other believing
women to cover themselves when they go out: O Prophet! Tell your
wives and daughters and the women of the believers to draw their cloaks
close round them (when they go out). That will be better, so that they may
be recognized and not annoyed.** Wahidi reports that the believing
women used to leave their houses at night because there were no indoor
plumbing facilities, and the Hypocrites would interfere with them and
harass them.®* In a second report, if the undesirable elements of
Medinese society who were out of doors at night saw a veiled woman,
they would assume she was not a slave and leave her alone. If they saw
an unveiled one, they would assume she was a slave and accost her.®
Those from whom the Prophet’s wives (and by extension other women)
need not seclude themselves are close male relatives and their own
male slaves.

8 This verse initially referred to the Prophet’s wives, but was then extended to all
women. See EQ, “Wives of the Prophet (5)”; Stowasser, Women, 95-96.

8 The initial reason women were to cover themselves out of doors was to be recog-
nized. However, as the custom evolved, the reason became not to be recognized. For
modern discussion of these verses, see EI, s.v.“Hidjab,” EQ, s.v. “Veil”; Stowasser,
Women, 127-31.

8 For the Hypocrites, see EI, s.v. “Munafikan’; EQ, s.v. “Hypocrites and Hypocrisy”

8 Wahidi, 245. See also Stowasser, Women, 91-92.
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The two wives of the Prophet associated with particular Qur'an
verses are Zaynab bt. Jahsh and ‘A’isha bt. Abi Bakr. As mentioned
above, Zaynab was married to the Prophet’s adopted son Zayd b.
al-Haritha. In 4/626, Zayd divorced her because the Prophet wished to
marry her. This marriage and God’s command that it take place are the
subjects of 33:36 and 37. God’s commands must be obeyed: v. 36 says:
And it becometh not a believing man or a believing woman, when Allah
and His Messenger have decided an affair (for them) that they should
(after that) claim any say in their affair ..., and in v. 37: And when you
said ... keep your wife to yourself, and fear Allah. And you hid in your
mind that which Allah was to bring to light, and you feared mankind
whereas Allah had a better right that you fear Him. So when Zeyd had
performed the necessary formality (of divorce) from her, We gave her to
you in marriage, so that (henceforth) there may be no sin for believers in
respect of wives of their adopted sons. ...

According to Tabari, the Prophet went one day to Zayd’s house to
find him, but Zayd was not home. Zaynab invited the Prophet to wait
until Zayd’s return, but the Prophet realized immediately that he him-
self wished to marry her and withdrew. When Zaynab told Zayd what
had happened, Zayd offered to divorce her, but the Prophet told him
not to. Once these verses were revealed, Zayd did divorce Zaynab, and
after her idda had ended, the Prophet married her. Tabari explains the
passage: And you hid in your heart that which Allah was to bring to
light, and you feared mankind whereas Allah had a better right that you
fear Him, by saying that the Prophet was aware of his attraction to
Zaynab and knew that he was destined to marry her, but feared criti-
cism, because hitherto adopted and consanguine sons had been con-
sidered equal. This marriage of the Prophet’s has attracted a great deal
of attention. Some pre-modern commentators unashamedly discuss
Zaynab’s beauty and the Prophet’s attraction to her. Others are apolo-
getic. Modern detractors are sarcastic about the ease with which the
Prophet’s personal desires were fulfilled by his revelations.*” Of legal

8 Tabari, Tafsir (Beirut, 1987), 10 (section 12), 10-11. Reasons for the Prophet’s
marriage to Zaynab have been much discussed in both pre-modern and modern
Qur'an commentaries, as well as in many works on the Prophet’s life. Some follow
Tabarf’s description, which includes details about how Zaynab was wearing a revealing
garment when the Prophet arrived unexpectedly, and he saw how beautiful she was
and was immediately attracted to her. Others stress (and Tabari also mentions) that
Zayd and Zaynab were not compatible, and the Prophet rescued them from an unhappy
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interest is the fact that from then on, as mentioned above, formal adop-
tion was forbidden.

The “hijab verse” (33:53), which imposed seclusion on the Prophet’s
wives indoors, was revealed in the context of the wedding banquet cel-
ebrating the marriage of Zaynab and the Prophet.® The first part of v.
53 says: O you who believe! Enter not the dwellings of the Prophet for a
meal without waiting for the proper time, unless permission be granted to
you. But if you are invited, enter, and, when your meal is ended, then
disperse. Linger not for conversation. Lo! That would cause annoyance to
the Prophet. ... As we just saw, the verse continues: And when you ask
of them (the wives of the Prophet) anything, ask it of them from behind a
curtain. The verse ends with the injunction that believers must not
annoy the Prophet and must not marry his widows, who, as we saw
above, are designated as mothers of the believers: And it is not for you to
cause annoyance to the messenger of Allah, nor that you should ever
marry his wives after him.

Two incidents in the family life of the Prophet involve ‘A’isha.® The
first is often referred to as the “affair of the lie” In 5/627, ‘A’isha had
accompanied the Prophet on his expedition against the Banul-
Mustalig® and was accidentally left behind as the caravan was return-
ing to Medina. She was found and brought home by a young Muslim
(Safwan b. al-Mu‘attal al-Sulami).®" The fact that she had been alone in
his companyled a number of Companions to suggest that their encoun-
ter could not have been innocent and to urge the Prophet to divorce
her. Although this incident is not referred to directly in the Qur’an,
Sunni Qur'an commentators say it is the occasion for the revelation of
24:11-20, verses which they believe were revealed to clear ‘A’isha of
any wrongdoing. Verse 11 inveighs against slander: Lo! they who spread
the slander are a gang among you. Verse 13 demands four witnesses for
an accusation of adultery: Why did they not produce four witnesses?
Since they produce not witnesses, they verily are liars in the sight of

marriage by marrying Zaynab, who had always wanted to be his wife, and allowing
Zayd to marry someone else. For references to these discussions, see the bibliography
to the article on Zaynab in EI; and cf. Abbott, ‘A’isha the Beloved of Muhammad, 16-19;
Sonbol, “Adoption in Islam”; Stowasser, Women, 87-90.

8 But see Stowasser, Women, 90-91, for an alternate explanations of this verse.

8 See EQ, s.v. “‘A’isha bint Abi Bakr”

% See EQ, s.v. “Expeditions and Battles”

°l For his role in this incident, see EI, s.v. “Safwan b. al-Mu‘attal”
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Allah.** Verses 12 and 14-20 admonish those who are willing to listen
to unproven allegations and act upon them.

The second incident involving ‘A’isha is the occasion for the revela-
tion of 33:28-29.” These verses are said to have been revealed in
response to domestic discord in the Prophet’s household. His wives, or
at least some of them, seem to have wanted more worldly goods than
he was able to provide and to have badgered him to the point where he
secluded himself from all of them for a month.** To put a stop to their
demands, the Prophet was instructed to offer his wives the choice of
leaving him: O Prophet! Say to your wives: If you desire the world’s life
and its adornment, come! I will content you and release you with a fair
release (33:28). But if you desire Allah and His messenger and the abode
of the Hereafter, then lo! Allah has prepared for the good among you an
immense reward (33:29). Before offering ‘A’isha this choice, he urged
her not to make a hasty decision once she had heard the verses, but to
consult her parents first. However, she immediately chose to remain
with the Prophet, and his other wives followed suit.”” This option,
which gives a wife the opportunity to choose divorce, is called takyir
(see Chapter 3).

The beginning of Sira 66 also refers to domestic discord in the
Prophet’s household. Several of his wives were involved, but the nar-
ratives that explain this discord do not always refer to the same
women or the same incident. In one, for example, related by Wahidi,
the Prophet’s wife Hafsa found him in her dwelling with his slave
concubine Mariya.”® The Prophet swore to Hafsa that if she would
not share her discovery with ‘A’isha, he would no longer have sexual
relations with Mariya. Hafsa promised but subsequently told ‘A’isha
anyway. The Prophet then refused to spend time with any of his
wives and withdrew from them for one month. Then God revealed
66:1: Oh Prophet! Why do you ban that which Allah has made lawful
for you seeking to please your wives? In a second story related by

2 See Wahidi, 214-19; and EQ, s.v. “‘A’isha bint Abi Bakr.” For a full discussion of
this incident in ‘A’isha’s life, see Abbott, ‘A’isha the Beloved of Mohammed, 29-38.

% But see below for the connection of these verses with 66:1-5.

°t This is one possible explanation. Several others are also possible; see Stowasser,
Women, 96; and EQ, s.v. “Wives of the Prophet”

% For more details of the situation in the Prophet’s household surrounding the rev-
elation of these verses, see Abbott, ‘A’isha the Beloved of Muhammad, 51-56.

% See EI, s.vv. “Mariya”; “Hafsa”
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Wahidi, the Prophet was particularly fond of honey, and to eat more
of it, he spent more time than usual with whichever wife had some.
Several other wives, angry at such favoritism, agreed secretly among
themselves to complain that he exuded an unpleasant smell when he
came to them. After hearing repeated complaints and finally being
told by one of his wives what the secret was, he withdrew from all of
them until 66:1 was revealed. In the context of the first story, 66:2
enables the Prophet to expiate his oath not to have sexual relations
with Mariya (Allah has made lawful for you absolution from your
oaths ...); and Wahidi relates that 66:3: When the Prophet confided a
fact to one of his wives and when she afterward divulged it and Allah
apprised him thereof, ... lets him know what has been going on
behind his back. Then, again according to Wahidi, 66:4 was revealed:
If you two turn to Allah repentant, you have cause to do so for your
hearts desired (the ban): and if you aid one another against him
(Muhammad), then lo! Allah, even He is his protecting friend. ...”
In 66:5, the Prophet’s wives are threatened with divorce: It may hap-
pen that his Lord, if he divorce you, will give him in your stead wives
better than you. ...*

Other Issues
Veiling
The verse that enjoins women to cover themselves is 24:31:

Tell the believing women to lower their gaze, guard their private parts,
and to display of their adornment only that which is apparent, and to
draw their veils over their bosoms, and not to reveal their adornment
save to their own husbands or fathers or husbands’ fathers, or their sons
or their husbands’ sons, or their brothers or their brothers’ sons or sis-
ters’ sons, or their women or their slaves, or male attendants who do not
have any need of women, or children who know nothing of women’s
nakedness. And let them not stamp their feet so as to reveal what they
hide of their adornment. ...

7 Wahidi, 291-293.

% See EQ, s.v. “Wives of the Prophet” where Barbara Stowasser discusses both
33:28-29 and 66:1-5. In her discussion of 66:1-5, Stowasser points out that “[t]here is
a great deal of overlap in the details of the quoted asbab al-nuzil (occasions of revela-
tion) materials, and some sources even collapse the occasions of revelation of Q 33:28-
29 and Q 66:1-5”
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Just before this verse and usually understood to go with it, 24:30 says:
Tell the believing men to lower their gaze and guard their private parts.
Together these verses exhort Muslims to behave and dress with deco-
rum. What that means for women has been subject to many interpreta-
tions. As the religious scholars of the community worked on gathering
material with which to emulate the life of the Prophet, 24:31 was linked
with 33:59 (Tell your wives and daughters and the women of the believ-
ers to draw their cloaks close around them), and the two together were
taken as the basis for “hijab” for women in general, not just the Prophet’s
wives. Initially, hijab referred to the curtain that concealed the Prophet’s
wives from inappropriate male visitors in their homes (33:53), but it
rapidly took on the connotation of concealment outside as well and
became the word for the concealing garment worn by women outside
the house and for the physical barrier they place between themselves
and outsiders.” Subsequent discussion focused on what parts of a
woman needed to be covered rather than what she needed to wear to
cover them. The word Pickthall translates as “nakedness” is awrat, lit-
erally pudendum or genitals, but figuratively those parts of the body
that must be covered in public as well as those parts that must not
be uncovered during prayer.'” Tabari says the best understanding of
[t]hat which is apparent of their adornment, is that the phrase means
their faces, their hands, and the part of their arms up to the middle of
their forearms, the part of their arms the Prophet had permitted them
to show. The reason, he continues, why this is the best understanding of
the phrase is because of the general consensus that every person must
cover his awra during prayer, and a woman must uncover her face and
her palms during prayer and otherwise have the rest of her body cov-
ered.'” As for what they hide of their adornment, that, Tabari says, refers
to ankle bells, which could be heard if they stamped their feet.

No early Islamic texts are extant that enjoin veiling for all women,
but there is evidence that in some cities in Arabia, as well as in the

% See EQ, s.v. “Veil”; and EI, s.v. “Hidjab”

10 See EQ, s.v. “Modesty”

101 See Tabari, Tafsir (Beirut, 1986-87), 18:94. TabarTs interpretation of the meaning
of verse is not as strict as those of later commentators, who recommended that women
cover more and more of themselves when not in the privacy of their home, except in
certain special circumstances, such as when they were witnesses in court or required
medical treatment. For some examples of later commentaries, see Stowasser, “The
Status of Women in Early Islam,” 11-43.
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cities of the rest of the Middle East conquered by the Arab Muslim
armies, upper-class women veiled themselves in public. How soon or
how completely urban Muslim women started to veil themselves in
public is open to question.'**

Witnessing

In 2:282, if a written record is to be drawn up of a debt, the record
should be witnessed by two men or by one man and two women: And
call to witness from among your men, two witnesses. And if two men be
not (at hand) then a man and two women, of such as you approve as
witnesses, so that if one errs (through forgetfulness) the other will remem-
ber. Tabari says very little about the fact that two women replace one
man. He says that such as you approve as witnesses means they must be
moral and upright.!® Otherwise, he does not discuss any intrinsic
female weakness, but rather the grammar and syntax of this sentence,
and then states that if one of the women forgets, the other will remind
her.'” This equivalence of one man and two women is not mentioned
elsewhere in the Qur’an, but later discussions apply it to other contexts
(see below, Chapter 5).

Hadd Punishments

Hadd punishments are prescribed for five acts forbidden in the
Qur’an:'®® unlawful intercourse,'% false accusation of unlawful inter-
course (qadhf),"”” drinking wine, theft, and highway robbery. Although
in theory both women and men may perpetrate any of these forbidden
acts, the two for which women are specifically mentioned along with
men are theft and unlawful sexual intercourse.!®® In 5:38, male and
female thieves receive equal punishment (As for the thief, both male
and female, cut off their hands.). In 17:32, there is a general statement
condemning adultery: And come not near to adultery. Lo! It is an

122 See Doumato, “Hearing Other Voices,” especially 183-85 where she shows that
veiling and seclusion among Christian women of the upper classes was common in
6th-century Najran.

19 They must possess the quality of ‘adl, trustworthiness. See EI, s.v. “*Adl”

104 Tabari, 4:61-69.

105 See EI, s.v. “Hadd”

16 See EI, s.v. “Zina”

17 See EI, s.v. “Kadhf”

1% See EQ, s.vv. “Adultery and Fornication”; “Flogging”
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abomination and an evil way."” In 4:15, if four witnesses testify to a
woman’s sexual misconduct, she is to be confined to her house until
death or until Allah appoints for them [i.e., women guilty of sexual mis-
conduct] a way. This verse is understood to have been abrogated by
24:2, which stipulates one hundred lashes as punishment for both men
and women who commit adultery: The adulterer and the adulteress,
scourge each one of them (with) a hundred stripes.''° False accusation of
adultery (qadhf) is punished with eighty lashes, and the accuser is
thereafter not considered a reliable witness: And those who accuse hon-
ourable women but bring not four witnesses, scourge them (with eighty
stripes and never (afterward) accept their testimony ... (24:4). As we saw
above, the occasion of revelation for this verse was the accusation
against ‘A’isha.'!! The penalty of stoning is popularly assumed to be the
Qur’anic punishment for adultery. It is not found in the Qur’an; it is
found in a number of traditions about the practice of the Prophet and
the early caliphs.'?

Discussion

Most of the verses we have just gone over address men and their treat-
ment of women."? A girl or a woman is given in marriage by one or
another male guardian, and 4:3 is directed to these guardians. Similarly,
4:19 assumes that if a woman is widowed, a relative of her late husband
becomes her guardian. With the exception of takhyir and khul’ divorces,
men initiate divorce and women accept it. As far as relations between
the spouses are described: Men are in charge of women (4:34), and men
are a degree above them (2:228).

However, these verses are not just a list of rules and commands
without a moral dimension. Kevin Reinhart says of Qur’anic discourse

19 See also 25:68. In 17:32, zind is usually translated as adultery, but can also mean
fornication.

10 See EQ, s.v. “Adultery and Fornication” Abrogation of one Quran verse by
another is mentioned in 2:106: Such of Our revelations as We abrogate or cause to be
forgotten, we bring (in place) one better or the like thereof. See EQ, s.v. “Abrogation”; EI,
“Naskh.”

11 The punishment for female slaves is half that for free women: And if when they
(female slaves) are honourably married, they commit lewdness they shall incur the half of
the punishment (prescribed) for free women (in that case) (4:25).

12 For an examination of what early texts say about stoning, see Burton, “Law and
Exegesis: The Penalty for Adultery in Islam?”

3 Tn 33:30-33, the Prophet’s wives are addressed directly.
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that the Qur’an assumes that “humans know the good and nonetheless
often fail to follow it,” and that “the good has the utility of guaranteeing
success and reward.” Further, there are three reasons to behave ethi-
cally: “keeping a promise made primordially [with the Creator], pay-
ing back what is owed by acting well, and fear of punishment—all
motivate the Qur'an’s audience to act ethically”* In 4:3 and 4:19,
guardians are urged to behave honorably in dealing with their wards.
Verse 4:3 ends: Thus it is more likely that you will not do injustice. And
4:19 ends: But consort with them in kindness, for if you hate them, it
may happen that you hate a thing wherein Allah has placed much good.
Although 4:34 is devoted to establishing the authority of a husband
over his wife, it ends with an exhortation: Then if they obey you, seek
not a way against them. Lo! Allah is ever High, Exalted, Great. In 2:228,
the rights of women are mentioned (And they (women have rights simi-
lar to those (of men) ...), as well as the degree that men are above them
(and men are a degree above them) and the final sentence is a reminder
to the believers: Allah is Mighty, Wise.

These exhortations, which come at the end of each verse, are often
overlooked by modern scholars, or considered irrelevant to the ques-
tion of the (unequal) status of women. However, they were not consid-
ered irrelevant by earlier scholars, and leaving them out ignores an
entire dimension of the Qur'an and the concerns of what Reinhart
refers to as its “audience” I will illustrate this by summarizing what
Tabari says about each of the three verses at the head of this chapter.
His commentary, and the traditions he uses to make his points, rein-
force the ethical exhortations expressed at the end of each verse.

Tabari reports five interpretations of 4:3. All of them construe the
verse as a corrective to pre-Islamic practice that is in the interests of
womenss well-being. In the first of the five, Tabari reports that one
group of Qur'an commentators says that the verse means that if you
(i.e., guardians who are kinsfolk of the orphans in your care) fear you
will not be just to these orphans by seeing to it that they receive their
fair marriage portions in full, do not marry them, but instead marry
other women (e.g., not relatives) whom God has made lawful and
pleasing to you, between one and four. If you fear you cannot be fair to
more than one woman, marry only one, or (the captives) that your right
hands possess. The Arabic phrase illa ma malakat aimanukum, “or

14 EQ, s.v. “Ethics and the Qur'an.”
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those whom your right hands possess,” is understood to mean “slaves,”
but whether slaves captured in battle, household slaves already in a
man’s possession, or another persons slaves is one of the problems with
the verse.'”

A number of traditions, on the authority of ‘A’isha, support this
explanation, with slightly different emphases. In one, for example, she
says that “orphans” refers to those orphans in a guardian’s care. He
might desire their wealth and beauty, but wish to marry them for less
than their fair marriage portions. Thus he is forbidden to marry them
unless he can act justly toward them by giving them their full marriage
portions, and he is ordered (instead) to marry other women. In another
tradition, ‘A’isha explains that a female orphan in the care of her male
guardian participates with him in his wealth, and he might wish to
marry her both for her beauty and for her money, but give her a smaller
marriage portion than she would receive from another suitor. If he
cannot manage to give her what she deserves, he should marry other
women who are not in his care. In a third tradition, ‘A’isha explains
that a guardian might marry an orphan in his care whom he does not
like merely for her money and mistreat her, so he (i.e., the guardian)
was admonished in this regard.''¢

According to the second interpretation, 4:3 prevents a man from
marrying more than four wives in order to protect the wealth of any
orphans in his care. Some Qurayshites used to marry ten women—
sometimes more or fewer; then when they found themselves impover-
ished, they would turn to the wealth of the orphans in their care and
either spend it, use it to sustain their current wives, or use it to marry
other women. These Qurayshites were told that if they needed their
orphans’ money, they should marry no more than four wives, and if
they still needed their orphans’ money, they should marry only one

15 Tabari, 7:540-41. Tabari interprets (the captives) that your right hands possess to
mean that a man should take as concubines his own slaves rather than seek to marry
slaves belonging to others. It is most likely, Tabari continues, that a man will not
oppress his own slaves, since such women constitute part of his own wealth and prop-
erty and need not be granted the same rights as free women. Jassas has a different
interpretation of the phrase, aw ma malakat aymanukum: that a man should seek to
marry slaves if he cannot bear the financial burden of free wives. In this case, Jassas
refers to the slaves of others, since one spouse can never own the other. See Jassas,
Ahkam, 2:55-61.

16 Tabari, 7:532-33, no. 8457 and no. 8461. This interpretation is like the tradition
from ‘A’isha that Wahidi uses to underline the Qur’an’s insistence that a woman receive
a fair marriage portion (see Wahidi, 95).
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woman, or those captives that your right hands possess. Several tradi-
tions illustrate this view; two are on the authority of Ibn ‘Abbas. In one,
he said that a man is restricted to four wives so that he will not spend
the wealth of orphans. In the second, Ibn ‘Abbas reports that for as long
as God intended, men made use of the wealth of orphans to marry
(presumably before the revelation of the verse), and then He forbade
that.'”

A third interpretation is that people used to avoid wrongdoing with
regard to the wealth of orphans in order not to act unjustly, but they
would not avoid wrongdoing with regard to wives. Therefore, 4:3 tells
them that in the same way they feared being unjust to orphans, they
should fear being unjust to wives. Therefore they should marry between
one and four, not more, or (the captives) that your right hands possess.
One of the traditions cited by Tabari to support this position is attrib-
uted to the Successor Qatada, who said the verse means that if you fear
oppressing orphans and that weighs upon you, you should be equally
fearful of an accumulation of wives. In the Jahiliyya, men married ten,
or more wives, so God restricted the number to two, three, or four, or
one only, if men could not be just to more, or (the captives) that your
right hands possess.'®

For the fourth interpretation, Tabari provides one tradition on the
authority of the Successor Mujahid, who said that if a man avoids
wrongdoing in exercising control over the orphans in his care and in
preserving their wealth, and avoids it faithfully and in a trustworthy
manner, he should also avoid unlawful intercourse and marry other
woman lawfully, two, three or four; or, if he cannot be just, one only, or
(the captives) that your right hands possess.'"’

Finally, for a fifth interpretation of this verse, Tabari explains that if
men fear that they will not be just toward [certain] orphans who are in
their care, they should not marry them, but marry instead the orphans
of others who are [also] lawful for them. Tabari supports this interpre-
tation with two traditions of slightly different import. In one, ‘A’isha
says that a man might marry an orphan in his care who has no other
guardian and no rival for her hand who would marry her for herself
and not only for her money. In consequence, her guardian might beat

17 Tabari, 7:535, nos. 8464, 8465.
118 Tabari, 7:536-37, no. 8468. See also Wahidji, 95.
19 Tabari, 7:539, no. 8575.
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her and treat her badly. In the second, the Successor Hasan al-Basri
says the verse means that a guardian should marry those orphans from
among his relatives who are lawful for him, two, three, or four, and if
he fears that he cannot be just, only one, or (the captives) that your right
hands possess.'*

These five interpretations emphasize ethical treatment of wives or
orphans or both. Tabari chooses and restates the third position, which
emphasizes both and is in keeping with the concerns of the “Qur’an’s
audience.” Thus, Tabari says, if a man fears he cannot be just to orphans,
he should fear the same thing with regard to his wives and marry only
as many as he can treat fairly, between one and four. If a man cannot
treat one wife justly, then he should not marry at all, but instead take
slave concubines. He connects appropriate treatment of orphans in 4:3
with that laid out in 4:2."*! The reason why this is the best interpreta-
tion, Tabari says, is because in the previous verse God forbade con-
suming the wealth of orphans and mixing it in with other monies.
Those who fear God will, therefore, be equally fearful of transgression
in matters related to both wives and orphans.

Despite TabarTs extensive survey, this remains a difficult verse. It is
noteworthy that TabarT’s discussion has not been a source for the views
put forward in modern secondary literature either about marriage in
pre-Islamic Arabia or about the rationale for the revelation of the
verse. Stern, for example, concludes that in pre-Islamic Medina, “it
was not customary for a man to marry more than one woman at a
time, but that divorce and remarriage was a very common experi-
ence.”'?* Further, she says that polygamy was not the rule in pre-Islamic
Mecca, where, “[t]he outstanding feature appears to be the looseness
of marriage ties in general and the lack of any legal system for regulat-
ing procedure.”'> Watt, who agrees with her, says that it is reasonable
to assume that there are “good grounds for holding that in pre-Islamic
Arabia and especially in Medina, it was unusual for a man to have
more than one wife living with him in his house”'** Both add that the

120 Thid., no. 8477.

2L Give unto orphans their wealth. Exchange not the good for the bad (in your man-
agement thereof), nor absorb their wealth into your own wealth. Lo! that would be a
great sin.

122 Stern, Marriage in Early Islam, 62.

12 Tbid., 70.

124 “Watt, Muhammad at Medina, 276.
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absence of any real evidence of polygamous households in pre-Islamic
Arabia supports the “traditional account” of the revelation of 4:3,
according to which the verse was revealed after a number of Muslim
men were killed in the battle of Uhud, leaving many widows and girls
of marriageable age without male guardians. Polygamy would have
been a way of providing them with husbands. If so, Tabari does not
mention it.'*

On 4:34, Tabari begins his discussion with an interpretation of the
first sentence. It means, he says, that men are responsible for disciplin-
ing their wives and for guiding them with regard to their duty to God
and to their husbands. God has set husbands over wives because hus-
bands provide wives with a marriage portion and expend their wealth
on them and satisfy their need for provisions. Tabari supports his inter-
pretation with a number of traditions, including the one related by
Wahidi as the occasion for the revelation of this statement. For the
second sentence, Tabarl says that good women means women who
are upright in their religion and do good [rather than evil]. He contin-
ues, the word obedient means obedient to God and to their husbands.
[Gluardingin secret, according to Tabarf’s interpretation, means “guard-
ing in [the] absence] of their husbands.” That is to say, when their hus-
bands are away, they guard their own private parts and their husbands’
wealth. [T1hat which Allah has guarded means that Allah guards the
women in leading them toward this behavior. In the next sentence,
Tabari glosses the word rebellion as “refractoriness.” [A]dmonish them
means admonish them with words, by reminding them of the Qur’an
and of their duty to their husbands. [B]anish them to beds apart means
refrain from sexual intercourse with them.'”® [S]courge them means
beat them, but in a way that is not agonizing. Tabari provides a tradi-
tion on the authority of Ibn ‘Abbas, who said that “in a way that is not
agonizing” means hitting them with a toothpick or something similar.

12 Neither does Jassas, who is particularly concerned with the legal import of the
Qur’an. Also, see above, note 14 for Motzki’s translation of this verse, which he bases
on comparing it to other places in the Qur'an where wives and concubines are men-
tioned together. He points, for example, to 4:25, where a man who cannot afford to
marry free women is urged to marry slaves instead. He also points out that linking the
verse to Uhud suggests that many unmarried men took orphans under their protec-
tion, which cannot be assumed, and that certainly marrying a slave instead of an
orphan would not affect orphans one way or another.

126 For the phrase, banish them to beds apart, see Lane, Arabic-English Lexicon, at
hjr.
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The phrase, [T]hen, if they obey you, seek not a way against them, Tabari
says, means that once his wife has ceased to be refractory, her husband
should take no further action against her. He cites a poignant tradition
on the authority of the Successor Sufyan b. ‘Uyayna that supports this
interpretation: Sufyan b. ‘Uyayna said that if a wife is amenable to sex-
ual intercourse with her husband, he cannot demand that she love him,
because her heart is not in her hands.'*” Certainly this verse provides a
husband with disciplinary options, but at the same time Tabari points
to a wife’s “obedience” meaning first obedience to God and second, to
her husband. The verse ends with a statement of God’s majesty.

On 2:228, we saw above that the first sentence regulates a divorcée’s
‘idda (Women who are divorced shall wait, keeping themselves apart
three [monthly] courses). For the first part of the second sentence (And
it is not lawful for them that they should conceal that which Allah has
created in their wombs if they are believers in Allah and the Last Day),
Tabari presents three interpretations. In one, a divorcée should not
hide the truth about her menstrual periods; in another, she should not
hide a pregnancy; and in a third, she should not hide either. The motive
suggested for a divorcée’s secrecy is her wish to be rid of her husband.
Therefore she would announce that she had menstruated three times
before she really had to end her idda quickly and give her husband less
time to return to her. If she were pregnant, she might, following a prac-
tice of women in the Jahiliyya, wish to attribute the child to a subse-
quent husband and hence try not to give the husband on whose behalf
she was observing the ‘idda any motive (such as caring for her and her
child) for returning to her. As for the second part of the sentence (if
they are believers in Allah and the Last Day), Tabarl says it means that
it is immoral for believing women to hide what is in their wombs
because that harms their husbands.'”® The sentence And their husbands
would do better to take them back in that case if they desire a reconcilia-
tion'*® means, he says, that husbands should return to their wives dur-
ing their ‘iddas.

For And they (women) have rights similar to those (of men) in kind-
ness, Tabarl explains that women owe their husbands obedience, and

127 Tbn “Uyayna seems to mean that although a woman might be able to control her
behavior, she cannot force herself to love someone. Tabari, 8:290-318.

128 See Tabari, 4:527.

12 [I]n that case suggests that the divorcée might be pregnant. The Arabic says only
in that (fi dhalika).
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in turn they themselves are owed connubial companionship and kind
treatment. In general, the best meaning of the verse is that men should
return to their wives only if they really want to, not in order to harm
them. On the rest of the sentence (and men are a degree above them),
Tabari reports disagreement. Some say that this phrase means that
men are a degree above women because of the superiority God granted
them in matters such as inheritance and undertaking jihad. Others say
it refers to men’s superiority because women obey men and not vice
versa; others, that a wife is punished if she slanders her husband, but
that if her husband slanders her, he can go a step further and institute
the procedure of li‘gn. Still others say that it means a husband forgives
his wife some of her duties to him and is lenient toward her, while at
the same time he fulfills his obligations toward her.”** Like 4:34, this
verse ends with a statement reminding believers of God’s majesty.

This brief outline of the majority of verses in the Qur'an about wom-
en’s lives depicts a woman who is a member of a patriarchal household.
She is at all times under the care and control of a male guardian. When
she is a minor, he manages any assets she has. If she is fortunate, he
manages her assets responsibly, and he turns them over to her once she
has reached physical and mental maturity.””! Whether she is a minor or
an adult, he is in charge of concluding a marriage contract on her
behalf. When she passes into the care of her husband, she owes her
husband absolute obedience. However, women have rights as well as
men, and men are urged to treat the women in their care well. It is here
that the three legal qualifications of reccommended, neutral, and disap-
proved of come into the legal material that I describe in subsequent
chapters.

130 Tabari, 4:499-538.

131 See EI, s.v. “Saghir” for minors and s.v. “Baligh” for adults. A boy is assumed to
be an adult when he reaches puberty, usually at fifteen years of age; a girl is an adult
when she begins to menstruate.






CHAPTER TWO

MARRIAGE IN THE FORMATIVE PERIOD

Introduction and Sources

It is hard to say when and to what extent the picture the Qur'an paints
of women’s lives became a reality. The information we have about the
early Islamic community is found in traditions collected after the
Prophet’s death. We have just seen the way some of them were used to
explain the verses covered in the previous chapter. The jurists described
here and in the next chapters used these explanations along with other
traditions in their discussions of how to incorporate Qur'anic norms
into Muslim lives.

In this chapter I describe what the early Hanafis, Malik, Shafi’i, and
Ibn Hanbal said about various aspects of a valid marriage. I have
selected what I think are the most important issues that are touched on
by at least one of the Hanafis and by each of the other three jurists,
which makes it possible to compare and contrast their views. It should
be noted though that in one sense this gives a false picture, because
even though they all cover the same broad topics, they do not always
take up exactly the same points; some details found in one text are not
in others.

For Hanafi figh I have used the following works. Aba Yasuf’s Athar,
which is a collection of Kufan traditions, mainly on the authority of
Abu Hanifa, but other authorities are also quoted. Of the works attrib-
uted to Shaybani, I have used four: his Athar, his al-Jami* al-saghir (The
small collection), his version of Malik’s Muwatta’, and, to a lesser extent,
his Kitab al-hujja ala ahl al-Madina (The book of disputation with the
Medinese). Shaybani’s Athdr, as we noted in the introduction, is simi-
lar to Aba Yasuf’s, and they often quote the same tradition to explain a
particular point. But Shaybani also relates opinions of Abta Hanifa’s
based on other early authorities, and again as we noted, he sometimes
adds his own agreement (or disagreement). His al-Jami" al-saghir is a
different kind of text. It is an eliptic discussion of particular points of
law followed by a statement of whether he, Aba Hanifa, and Aba Yasuf
agree or disagree on how a particular problem should be handled.
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Kitab al-hujja is a polemical work in which Shaybani discusses points
of disagreement between Medinese and Kufan scholars.! He begins by
stating Abu Hanifas opinion of a particular problem. Then he gives
MaliK’s, which usually disagrees with Abxi Hanifa’s (if not entirely, then
on a particular aspect of a given problem). Finally, he discusses both
opinions and quotes a number of traditions to back up Aba Hanifa’s.
Shaybant’s version of Malik's Muwatta’ is one of two full-length ver-
sions of this work. It too is polemical: Shaybani states Malik’s position
on an issue and then says whether he and other Hanafi scholars do or
do not agree with it. He often uses traditions to support his own or Aba
Hanifa’s opinion.

For Maliki figh, I have used the version of Malik’s Muwatta’ com-
piled by the Cordovan jurist Yahya b. Yahya (d. 234/848).” It is longer
than Shaybant's Muwatta’ and covers many more questions. Each ques-
tion is introduced either by a tradition related on Malik’s authority or
by a statement of what Malik said, sometimes followed by one or more
traditions, sometimes not.> The Mudawwana, which I have also used
here to establish Malik’s doctrine, is by the North African Maliki
scholar Sahnan b. Sa‘'id al-Tanikhi (d. 240/854) and contains replies to
questions he asked an Egyptian student of Malik’s, Ibn al-Qasim
al-‘Utaqi (d. 191/806). Sahnin also includes traditions and opinions
from the Egyptian Maliki scholar Ibn Wahb (d. 197/812). Sahnuan’s
purpose in compiling the Mudawwana was to establish Malik’s posi-
tion on points of law about which he himself was uncertain and to
check his own knowledge of Malik’s doctrine with a scholar (Ibn
al-Qasim) who had studied with Malik himself.*

In his Kitab al-umm, Shafi'1 discusses all the topics mentioned in the
previous works, usually at much greater length and in much greater
complexity. The presentation of doctrines in Kitab al-umm is more

! For a description and discussion of this work, see Calder, Studies in Early Muslim
Jurisprudence, Chapter 5, “Early Hanafi Texts”

% For other versions of the Muwatta’ (most of which are no longer extant or availa-
ble only in manuscript fragments), see EI s.v. “Malik b. Anas”; and GAS, 1:458-64. See
EI s.v. “Yahya b. Yahya,” for this scholar’s influence in bringing Maliki doctrines to al-
Andalus. Yahya b. Yahya did not hear the Muwatta’ directly from Malik, but from
students of Malik.

* Goldziher’s description and comparison of Shaybani’s and Yahya b. Yahys ver-
sions of the Muwatta’ is still useful. See Muslim Studies, 2:198-209.

* For the Mudawwana, see GAS, 1:465-66. For Sahnun, GAS, 1:468-71; and EI, s.v.
“Sahnun”; for Ibn Wahb, GAS, 1:466.
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orderly than that found in the texts of the Hanafis and Malik. Shafi1
often introduces a topic by quoting relevant Qur'an verses and tradi-
tions from the Prophet to support his positions on particular issues.
However, he does not do this consistently.

For Ibn Hanbal’s doctrines, I have used four versions of his Masa'il.>
Unlike the Muwatta’ or Kitab al-umm and more like Shaybani’s
al-Jami' al-saghir, Ibn Hanbal’s Masa’il are not meant to lay out the
basics of law in any area. Each compiler asks Ibn Hanbal a question on
which he knows there is ikhtilaf (disagreement) to learn what Ibn
Hanbal thinks about a particular issue, or which of several traditions
he supports.

Iintroduce each topic with several traditions found in the Musannafs
of ‘Abd al-Razzaq and Ibn Abi Shayba that highlight the particular
problems associated with each topic. ‘Abd al-Razzaq was a leading tra-
ditionist in the Yemen. He studied with Malik in Medina, and Ibn
Hanbal traveled to San‘a’ to study traditions with him. Ibn Abi Shayba
was a traditionist who lived and studied both in Baghdad and Kufa and
was a teacher of Bukhari, Muslim, Abt Dawiid, and Ibn Maja. In addi-
tion to being a useful way to highlight early and ongoing ikhtilaf among
jurists, a comparison of these two tradition collections with the figh
texts of the formative period brings home the fact that both groups of
scholars were working with the same material, the record of the sunna
of the Prophet and the way the Companions and Successors under-
stood it.

Marriage

Ideally, a girl or a woman is given in marriage by her guardian, her
wali; she is betrothed to a groom who is not too closely related to her
and is her equal in status, in the presence of witnesses, and she receives
a marriage portion. Each of these conditions is a topic of discussion in
legal literature. If a girl or a woman has never been married, she is
referred to as a virgin, a bikr. One who has been married is referred to
as an ayyim or a thayyib (the terms are used interchangeably). The dis-
tinction depends on the marriage contract itself, since ayyim or thayyib

> There are six extant collections of Ibn Hanbal’s Masa‘il, one by each of his sons,
one by a colleague, and three by students. The contents overlap, but each version
includes material not found in the others. See GAS, 1:507-08.
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can also be used of a woman for whom a previous marriage contract
has been concluded, but who has never lived with a husband, or who
has lived with him but not had sexual intercourse. The former would
be the case if a girl or a woman has been given in marriage to a man
who dies before the couple have had sexual relations, or if either spouse
is a child and too young for sexual intercourse, the latter, if he or she
had a disability that prevented it.®

A marriage contract can be concluded for a girl at any age, so a con-
siderable amount of time may elapse between the contract and the
moment when a wife actually takes up residence with her husband.
If, for example, a girl’s father arranges a marriage for his daughter
when she is an infant, she will not live with her husband until she has
reached puberty. The earliest age at which she might be expected
to reach puberty is nine. In a famous tradition on the authority of
‘A’isha, she says: “The Prophet married me when I was a girl of six or
seven years of age, and he had intercourse with me when I was nine
years of age”

A Womans Guardian

1. ‘A’isha said: “The Prophet said: “There can be no marriage without a
wali, and the sultan is the wali of the one who has no other.””®

2. ‘A’isha said: “The Prophet said: ‘Women should be consulted about
their private parts.” She said: “I said: ‘O Messenger of Allah, they are
shy.” He said: “The ayyim has the right to [speak up for] herself,
whereas the bikr is shy, and her silence is tantamount to her
consent.””

¢ The disabilities most often cited are leprosy for both men and women, sexual mal-
function for men, and any physical condition that makes vaginal intercourse impossi-
ble for women. For a full discussion of these and other disabilities, see Rispler-Chaim,
Disability in Islamic Law, Chapter 3, “People with disabilities and marriage”

7 Nine years of age is considered the youngest age at which a girl may begin to men-
struate. See again EI, s.v. “Hayd”; EQ, s.v. “Menstruation.”

& Ibn Abi Shayba, Musannaf, 3:272, no. 15. For this use of “sultan,” see EI, s.v.
“Sultan?” In legal texts from the formative period, this word is used in an abstract sense
to mean “political authority” In the context of this tradition and in reference to prob-
lems of marriage and divorce in general, it means the gadi. See, for example, Ibn
Hanbal, Musnad, 6:47, where a version of this same tradition is found. ‘Abd Allah b.
Ahmad b. Hanbal, who compiled his father’s Musnad, adds a note that Ibn Hanbal said
that the word meant “qadi” because the gadi is the one in charge of women’s private
parts and legal judgments (ahkam, “the application of legal rules to concrete cases”
EL s.v.).

® Ibn Abi Shayba, Musannaf, 3:277, bab 7, no. 1.
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3. ‘A’isha said: “The Prophet said: ‘If a woman has not been given in mar-
riage by one of her walis, her marriage is void.” The Prophet repeated
[the word] ‘void’ three times. [He continued:] ‘If the couple have had
intercourse, she receives a marriage portion in accordance with what
her husband regarded as lawfully his. If they cannot agree (ie., a
woman with her walis, or the walis among themselves), the sultan is
the wali of the one who has no other.””"

These three traditions refer to the necessity of a male guardian to con-
clude a marriage contract on behalf of a bride. Unless otherwise stated,
it is taken for granted that a woman’s wali is related to her. The first
tradition points to the fact that if she is without male relatives, the
sultan (meaning the gadi) is in charge of giving her in marriage. The
second tradition states that although a bride needs her wali’s permis-
sion to marry, he should consult her before concluding a marriage con-
tract for her. It also makes a distinction between a bikr and a thayyib.
A bikr is presumed to be shy about potential sexual relations; a divorcée
or a widow is expected to speak up for herself on the basis of her expe-
rience. The third tradition deals with a marriage contract that is not
valid. It cannot, in accordance with this tradition, be allowed to stand.
If the husband (mistakenly) regarded his marital right to intercourse
with the bride as lawful, she must receive a marriage portion. Although
it is not stated as a general principle, all legal texts assume that every
act of intercourse with a free woman requires either a marriage portion
or a hadd punishment for adultery or fornication. The last sentence of
this tradition suggests that if the marriage is invalid as the result of a
quarrel between a woman’s walis, it should be referred to the gads.* If
a marriage is not valid, there are two possibilities: it can be validated
retroactively, or the couple must be separated.

Figh texts take up each of these issues, often in conjunction with
additional ones. Considerable attention, for example, is devoted to a
woman’s guardian. If he is a relative (rather than the qadi), which one?
And, a related question, what is the extent of his authority? In an ideal
situation, a woman’s guardian is her father. If he cannot act because he

19 Tbid., 3:272, no. 1.

' The problem referred to here is that of two or more of a woman’s walis giving her
in marriage without it being clear which one was first. If they cannot figure it out
among themselves, the gadi should sort it out for them. This particular problem would
come up only if a potential bride has no father or grandfather, and several male rela-
tives were equally qualified to be her wali.
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is on a long journey or is deceased, another of her agnate relatives acts
in his stead. The extent of a guardian’s authority over a woman’s mar-
riage depends on her age and status and on his relationship to her.
As noted above, she can be given in marriage when she is a minor. But
she can also be given in marriage when she has reached puberty and
is still a bikr, or when she has reached puberty and is a divorcée or
a widow. Most jurists say that if a woman is a minor, the only guard-
ian who can give her in marriage is her father, or, in his stead, her pater-
nal grandfather. Once she has reached puberty, other guardians can
also do so.

The nature of a woman’s consent also receives attention. If she is a
bikr, as we just saw, she is presumed to be too shy to articulate her
interest in a marriage; instead, she may show it by her silence (as sug-
gested in the second tradition above), or by laughing or weeping if
either of these is known to be her way of acquiescing. In a tradition
from the Companion ‘Ata’, he reports that whenever anyone sought
the hand of one of the Prophet’s daughters, he would seat himself next
to her curtain and then say: “A particular man (i.e., he would name the
man) wishes to become engaged to you. If she was silent, he would go
ahead with the marriage. But if she made a motion with her hand, that
is, if she struck the curtain, he would not”*?

If, on the other hand, a woman is a thayyib, she must give verbal
consent to any impending marriage contract before it is concluded for
her. A widely cited example of the Prophet’s insistence that a thayyib be
consulted before she is given in marriage is the story of the widow
Khansa’ bt. Khudham, whose husband was killed at the Battle of Uhud.
Her father then gave her in marriage against her will. When she com-
plained to the Prophet, he revoked the marriage and told her to marry
instead whomever she wished."

12 Tbn Abi Shayba, Musannaf, 3:277-78, no. 3 See also Lane, ¢, , n, where he explains
and translates the phrase used here, ta‘anat fi'l-khidr, “said, in a trad., of any one of the
Prophet’s daughters, when demanded in marriage, as denoting her disapproval, means
‘She entered within the khidr [or curtain]: or, as some say, she struck the khidr with her
hand. See EQ, s.v. “Veil” for a discussion of 33:53 and seclusion of the Prophet’s wives
and daughters.

3 See Ibn Sad, Kitab al-tabaqat al-kabir, 8:333-34; Malik, Muwatta’, 3:143-44;
Shafii, Kitab al-umm, 5:17; Stern, Marriage in Early Islam, 34-35; Wensinck,
Concordance, 8, s.v. “Khansa’ bt. Khudham.” For other versions of the story of Khansa’
bt. Khudham and other thayyibs who appealed to the Prophet after being given in mar-
riage against their will, see ‘Abd al-Razzaq, Musannaf, 6:146-47, nos. 10303-07.
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A Woman’s Father as Guardian

A father’s authority is based on the underlying assumption that he has
his daughter’s best interests at heart and knows better than anyone else
how to secure them. He can give her in marriage without consulting
her; he can retain part of her marriage portion for himself; and, if
divorce occurs before the marriage is consummated, he can exempt
the groom from a mut‘a (divorce gift) payment.**

Despite the Prophet’s declaration in the third tradition above and
the story of his behavior regarding the marriages of his own daugh-
ters, there were lengthy discussions among Sunni jurists about whether
a father must consult his bikr daughter before giving her in marriage,
whether he should do so even if he does not have to, or whether
he should do so once she has reached puberty. Malik and the Malikis
give fathers virtually unlimited authority over their daughters’ mar-
riages. In the Muwatta’, Malik refers to the practice of the Successors
al-Qasim b. Muhammad and Salim b. ‘Abd Allah, who, he says, used
to give their virgin daughters in marriage without asking their permis-
sion, and he adds, “That is our practice regarding the marriage of
virgins”"®

Shaybani prefers to limit a father’s authority. For example, in his ver-
sion of the Muwatta’, he cites a variant of the second tradition (above)
in which the Prophet says: “The ayyim has more right to herself than
her wali, and the bikr is consulted about herself. In the case of the bikr,
her silence is tantamount to her consent.”'¢ In other words, she should
be consulted. Shaybani says he supports this tradition and that it is Aba
Hanifa’s doctrine as well, both for women whose walis are their fathers
and women whose walis are other men.

In his discussion of a father’s authority in Kitab al-umm, Shafi1
does not disagree with Malik, but at the same time he agrees with
Shaybani. He says that regardless of the fact that a father can give his

4 See Qur'an 2:236; and explanation in Chapter 1. See ‘Abd al-Razzaq, Musannaf,
6: 221; and Ibn Abi Shayba, Musannaf, 3:327-28 for traditions that allow a bride’s
father to reserve something of the marriage portion for himself. See also, Sahnin,
Mudawwana, 2:159-61 for discussion of circumstances in which Malik thought it was
permissible for a woman’s guardian to retain some of her marriage portion for
himself.

15 Malik, Muwatta’, 3:126-27.

16 Shaybani, Muwatta’, 220. Malik quotes this same tradition in Yahya b. Yahya’s ver-
sion of the Muwatta’ (3:126), but he ignores it.
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bikr daughter in marriage without consulting her, the Prophet’s sunna
recommends that he do so."” If a father consults his daughter about a
marriage, for example, he can find out whether she is content with it, or
has a disease that only she knows about, or whether she dislikes the
groom. ShafiT also brings in another possibility: he urges a father to
have his bikr daughter’s nearest female relative—her mother, or another
woman to whom she might reveal her innermost thoughts—ask her
about the marriage.'® A father, Shafi1 says, should be in no hurry to give
a daughter in marriage without informing her to whom exactly she is
to be married. Indeed, it is reprehensible for him to give her in mar-
riage to a man he knows is displeasing to her. However, if he does so
anyway, the marriage is valid. Further, Shafi'1 points out, if a marriage is
valid when a father gives his daughter in marriage to someone she dis-
likes, it is certainly valid if he gives her in marriage without consulting
her. A father has this unlimited authority over the marriages of his bikr
daughters, both those who are minors and those who are adults. If he
did not have this authority over their marriages at all ages, Shafi'1 con-
tinues, a father’s authority would be no greater than that of any other
wali.”” Ibn Hanbal agrees with Malik and Shafi’i, but reluctantly. When
asked whether a father could give his bikr daughter in marriage with-
out consulting her, he replied: “If her father gives her in marriage with-
out her consent, that is a valid marriage. However, I prefer that he
consult her”

A number of traditions on the subject urge that a father consult a
bikr before giving her in marriage, regardless of whether he is obliged
to.?! But others echo the views expressed by Malik and Shafii, that
fathers need not consult their bikr daughters. For example, in Ibn Abi
Shayba’s Musannaf, he reports that Malik cited the same practice we
saw above in the Muwatta’, although this time as a statement from
al-Qasim b. Muhammad and Salim b. ‘Abd Allah rather than as their
practice: they used to say: “If a father gives his bikr daughter in marriage,

17 Shafi'1 quotes the tradition: “The ayyim has more right to herself than her guard-
ian, but the bikr is consulted about herself, and her silence is tantamount to her con-
sent,” on the authority of Malik.

18 In Aba Dawad’s Sunan, we find a matn that takes up ShafiTs point about asking
the women of her family whether a girl wishes to be married to a particular man: “The
Prophet said, ‘Ask women for advice about their daughters’ ” Sunan, 3:81.

19 Shafi, Kitab al-umm, see 5:17-18.

2 See Spectorsky, Chapters, 143, §1.

2l Wensinck, Concordance, s.vv., “ayyim”; “bikr”
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that is valid for her, even if she dislikes it” Further, Ibn Abi Shayba
reports that the Successor Hasan al-Basri used to say: “When a father
gives his daughter in marriage it is valid, regardless of whether she is a
bikr or a thayyib and regardless of whether she is displeased with the
marriage.”*

Agnate Guardians

Whenever a woman, of any age or station, has neither father nor hus-
band, she is referred to as a yatima, or an “orphan.” In this case her near-
est male agnate becomes her wali, and she is his ward. As noted above,
such a wali’s authority is more limited than a father’s. For one thing,
only the Malikis say he can give a minor girl in marriage. The other
jurists say he must wait until she has reached puberty, and, in addition,
he cannot give his ward in marriage without her explicit consent.

Discussions of a woman’s agnates assume that she has a number
of them; the questions raised are usually about the principle on which
their precedence is based. In the Mudawwana, Ibn al-Qasim reports
that when asked whether a woman’s paternal grandfather or her
brother had the most right to give her in marriage, Malik said her
brother did. If her brother is unavailable, then his son, her nephew,
takes precedence over her grandfather. If a woman has both a father
and a son, then her son has more right to give her in marriage, because,
according to Malik, he is the one who prays over her at her funeral.”?
Shaybani says if a woman’s father is unavailable, her grandfather is her
wali, and her grandfather goes before her brother because he takes
precedence in inheritance. Shaybani says that that is also Aba Hanifa’s
opinion.**

Shafi1 agrees with Shaybani and Abu Hanifa, but makes a slightly
different argument: he too gives a woman’s paternal grandfather the
same authority as her father (and after him, his father, then his father’s

2 Tbn Abi Shayba, Musannaf, 3:278, no. 7. An interesting additional detail is found
in a tradition in ‘Abd al-Razzaqs Musannaf where a thayyib living in her father’s
household is treated the same way a bikr is: “Ibrahim [al-Nakha'7] said, ‘As for the bikr,
her father does not consult her; as for the thayyib, if she is part of his household, he
does not consult her. If she is not, he does’ ” See ‘Abd al-Razzaq, Musannaf, 6:144, no.
10293.

2 See Sahnun, Mudawwana, 2:161-62. For several traditions about who has the
most right to pray over a woman at her funeral, see Ibn Abi Shayba, Musannaf,
3:241-42.

2 See Shaybani, Kitab al-hujja, 3:123f. See also EI, s.v. “Mirath.”
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father, etc.). In the absence of grandfathers, guardianship moves to a
womans’s brothers, first her full brothers, then her paternal half-brothers.
Shafi'1 does not mention the question (brought up in the Mudawwana)
of who prays over a woman at her death or the opinion shared by
Shaybani and Abua Hanifa that a woman’s grandfather (or great grand-
father) becomes her wali because he takes precedence in inheriting
from her. Instead, he emphasizes her lineage, her nasab.” He points out
that a woman’s maternal relatives can also act as her walis, but only if
they too are agnates. Her agnates are responsible for blood-money if
she injures anyone, and they are part of her tribe, the genealogy of
which is traced through them.?® Several different orders of agnate are
reported from Ibn Hanbal, who, like Shafi'l, emphasizes a woman’s
nasab.”’

The Necessity of a Guardian

Whenever a woman has no agnates, or they cannot or will not act on
her behalf, we saw that the gadi becomes her guardian. This rule is given
in the third tradition quoted above. It is also the case that if a woman’s
wali refuses to give her in marriage, she can appeal to the sultan.”®

As a rule, a woman does not give herself in marriage. In Muwatta’
Shaybani, Malik quotes a tradition in which ‘Umar b. al-Khattab says:
“It is not valid for a woman to marry without the permission of her
wall, or a responsible relative, or the sultan” Shaybani himself quotes a
variant of the third tradition above and says: “There can be no mar-
riage without a wali, and if the potential bride and her wali quarrel,
then the sultan is the wali of the one who has no other” However,
Shaybani also points out that Abti Hanifa held that if a woman married
herself to someone who was her equal in status (kafa’a) and did not
accept an inadequate marriage portion, then her marriage was valid.”

» See EI, s.v. “Hasab wa-nasab.” Tribal superiority is usually described with the dou-
ble terms hasab wa-nasab. Singly, the two words are often used interchangeably to
mean “rank.” Strictly speaking, hasab refers to the tribal valor expected of someone of
noble descent (nasab).

% See Shafii, Kitab al-umm, 5:14-15. For the collective responsibility of a person’s
agnates who must pay his (or her) blood-money, see EI s.v. “‘Akila”

7 See Spectorsky, Chapters, s.v. index “Agnate(s).”

% See Sahntn, Mudawwana, 2:161-65; and Ibn Abi Shayba, Musannaf, 3:281 for
examples.

» See Shaybani, Muwatta’, 221. Shaybani adds here that proof of the validity of a
marriage contract a woman concludes for herself is found in the tradition from ‘Umar:
‘Umar mentioned a “responsible relative” and thus was not referring to a woman’s wali.
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In his Kitab al-hujja, Shaybani elaborates on this position of Aba
Hanifa’s by pointing to the fact that after the Prophet dissolved her
marriage, he instructed Khansa’ bt. Khudham to marry whomever she
wished.*

Shafi1 states emphatically that a woman can never be her own wali.
He quotes the Prophet, “The marriage contract of any woman who
concludes it without the permission of her wali is invalid” Then he
adds that this tradition makes it clear that the wali must be a man and
that since a woman cannot be her own wali, she certainly cannot be a
wali for someone else.’’ Ibn Hanbal implies a similar view when he says
that if a woman gives herself in marriage in the presence of two wit-
nesses, but in the absence of her wali, he cannot send his consent in
writing after the fact. To be valid, the marriage contract must be con-
cluded again.”

Although in the Muwatta’ Malik quotes ‘Umar b. al-Khattab (“It is
not valid for a woman to marry without the permission of her wali, or
a responsible relative, or the sultan”),”® in the Mudawwana, he is
reported as having made an exception in the case of a lowly woman.
There, Ibn Wahb reports that Malik said: “As for a lowly woman such as
a manumitted slave, a black woman or a recent convert to Islam, as long
as the marriage is not hidden and is widely known, that is less impor-
tant in my opinion than it would be for a woman of substance*

Forbidden Degrees (Rada’)

1. The Prophet said: “Nursing forbids what birth does.”*

2. Tbn ‘Abbas was asked about a man who has both a wife and a slave
concubine. If one of them nurses a boy and the other a girl, can the
boy legally marry the girl? He said: “No! The semen is the same.”*

% Shaybani, Kitab al-hujja, 3:98-104. See also 3:105-22, where Shaybani relates a
number of traditions that support Aba Hanifa’s position that a woman can conclude
her own marriage contract as well as act as a marriage guardian for other women and
for her male and female slaves.

31 Shafi, Kitab al-umm, 5:19.

32 See Spectorsky, Chapters, 93, §8.

3 See Shaybani, Muwatta’, 221; and Malik, Muwatta’, 3:127.

* Sahntin, Mudawwana, 2:166. See Kitab al-umm, 7:222-23 for ShafiTs vigorous
attack on Malik for differentiating between lowly and noble women.

¥ ‘Abd al-Razzaq, Musannaf, 7:476, no. 13952. This is one example of this matn.
There are several others on 476-77. For those in the Six Books, see Wensinck,
Handbook, s.v. “Nursing”

% Ibn Abi Shayba, Musannaf, 3:423, no. 1.
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»37

3. Ibn al-Musayyab said: “Nursing takes place only in infancy:

4. ‘A’isha said: “The Prophet said: ‘One or two acts of nursing do not

establish foster-relationships’ ”*

As we saw in the previous chapter, rada’, suckling or nursing, is the
term used to refer to relationships that forbid a man and a woman to
marry. These can be relationships established by consanguinity and
marriage, as well as by foster relationships, which are those established
by nursing (again, most obviously, that of a boy and girl nursed by the
same wet nurse who thereby become “milk” siblings). Verses 4:22-24 of
the Qur'an mention those women a man is forbidden to marry. In 4:23,
those forbidden by nursing are a man’s wet nurse and any woman also
nursed by her. Over time this particular foster relationship was extended
until it virtually paralleled the relationships delineated by consanguin-
ity. This is encapsulated in the first tradition above.*

Laban al-fahl (literally, sire’s milk) is the expression used to refer to
the fact that a mother’s milk was created by her husband’s semen, or in
the case of a female slave, by her owner’s. It is illustrated by the second
tradition above in which the two women are not co-wives, and hence
not related to each other, but because their milk is due to sexual inter-
course with the same man, the two children in question are milk sib-
lings. The concept of laban al-fahl also reinforces the first tradition
above and means that relatives of the husband (or master) of the wet
nurse are, along with those of his wife, within the forbidden degrees.
A widely reported tradition that demonstrates this point is one in
which ‘A’isha refuses to be unveiled in the presence of the Companion
Aflah b. Abi 1-Qu‘ays when he comes to visit her. He reminds her that
his brother’s wife was her wet nurse and therefore he is her uncle, but
she points out that it was the wife not the husband who nursed her. The
Prophet then arrives at ‘A’isha’s dwelling and agrees with Aflah that he
is her foster uncle.*

A number of traditions address the question of whether it is permis-
sible for a woman to nurse a grown man in order to establish an

%7 ‘Abd al-Razzaq, Musannaf, 7:465, no. 13907.

3% Ibid., 7:469, no. 13925.

¥ Tt is not clear when this extension took place. For a discussion of the evolution of
early thinking about 4:23, see Burton, “The Interpretation of 4:23 and the Muslim
Theories of Naskh” and idem, The Sources of Islamic Law, 156-58.

0 See Ibn Abi Shayba, Musannaf, 3:387, no. 3, for one version of this story. For
other examples and variants of this same story in the Six Books, see Wensinck,
Concordance, s.v. “Laban al-fahl”; and Wensinck, Handbook, s.v. “Nursing””
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artificial foster relationship. Traditions that allow it are usually regarded
as efforts to ease the hijab regulations imposed by the Qur’an. This is
part of the point of the tradition about ‘A’isha and Aflah in the previ-
ous paragraph. In another tradition, Sahla bt. Suhayl, wife of the
Companion Abi Hudhayfa, complains to the Prophet that a man
named Salim, whom they had considered a son before the Qur’anic
injunction against adoption, could no longer be part of their house-
hold and come freely into her presence. The Prophet suggests that she
suckle him in order to make him her foster son.*!

Traditions that say it is not permissible for a woman to nurse a grown
man stress that mother’s milk is meant for infants. The third tradition
above illustrates this point. The fourth, addresses the question of
whether foster relationships must be based on an ongoing nursing
relationship. This question comes up in traditions about nursing adults
as well as infants. Still other traditions emphasize that as long as the
nursling is an infant, even if only a drop of milk enters its belly, a foster
relationship is established.*

In the Muwatta’ we find a number of traditions similar to the four
quoted above. For example, Malik reports the tradition of the Prophet
informing ‘A’isha that Aflah b. Abi 1-Qu‘ays was her foster uncle and
therefore allowed into her presence. At the end of the version in the
Muwatta’, ‘A’isha says: “Nursing forbids what birth does”** Malik also
reports a version of the story of Abti Hudhayfa’s wife Sahla telling the
Prophet of her concern that she could no longer regard Salim as a fos-
ter son. Malik reports this tradition on the authority of Zuhri, who,
when asked whether nursing adults was permissible, said that ‘Urwa b.
Zubayr had informed him that the Prophet told Sahla to nurse Salim
five times, after which she considered him her foster son. ‘Urwa contin-
ues by saying that ‘A’isha adopted the practice of having her nieces
nurse men whom she wished to allow into her presence. However, the
other wives of the Prophet disapproved and said: “No, by God, we think
what the Prophet ordered Sahla bt. Suhayl to do was a dispensation

»44

(rukhsa) only for her. ...

41 See ‘Abd al-Razzaq, Musannaf, 7:458-59, no. 13884.

2 See, for example, Sahnin, Mudawwana, 2:405-6; Ibn Abi Shayba, Musannaf,
3:386, nos. 1-7.

 Malik, Muwatta’, 3:238-39.

“ Ibid., 3:245-46. See also ‘Abd al-Razzaq, Musannaf, 7:459, nos. 13885 and 13886,
for the possibility that this was a special dispensation for Salim. For “dispensation,” see
EI s.v. “Rukhsa”
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Malik relates these traditions without comment, but his own opinion
is that only nursing that takes place within the first two years of a child’s
life establishes a foster relationship and that no minimum number of
feedings is required: Yahya said: “I heard Malik say, ‘Regardless of the
number of times nursing occurs, as long as it takes place within the first
two years of a child’s life, a foster relationship is established. After
a child is two years old, nursing is only eating and does not establish a
foster relationship. ”* Further, after relating a tradition in which ‘A’isha
says: “In what was revealed of the Qur’an, ten well-attested acts of
nursing established a foster relationship, then the ten were replaced by
five, and then the Prophet died while five were being recited in the
Qur’an,” Yahya reports that Malik said: “This is not our practice

In his version of the Muwatta’, Shaybani agrees that as long as nurs-
ing occurs within the first two years of a child’s life, even one instance
of it establishes a foster relationship, because God said: Mothers shall
suckle their children for two whole years: (that is) for those who wish to
complete the suckling (2:233). Nursing thereafter, Shaybani says, does
not establish relationships within the forbidden degrees.””

Shafi'1agrees with Malik that only nursing within the first two years
establishes a foster relationship, but, unlike Malik, he adduces the tra-
dition on ‘A’isha’s authority to uphold the rule that no fewer than five
acts of nursing are required.*® Ibn Hanbal concurs that only nursing in
infancy establishes a foster relationships,*” but he is hesitant about the
traditions supporting a minimum of five acts of suckling, since he
clearly knows others that point to one or two acts of suckling, or even
a drop of milk entering an infant’s belly.*

s Malik, Muwatta, 3:243.

¢ Tbid., 3:249.

¥ However, although he himself disagrees, he notes that Aba Hanifa, as a precau-
tion (yahtatu), included the six-month period after a child’s first two years and said
that a foster relationship was created by nursing that took place within the first two
years of life plus an additional six months, and that is thirty months. Shaybani,
Muwatta’, 251; and see Quran 46:15, ... and the bearing of him and the weaning of
him is thirty months.... For the notion of “precaution,” see Schacht, Introduction, 123.

8 Shafif, Kitab al-umm, 5:29. See also 7:224, where Shafi1 points out that the isnads
for the traditions on which Malik bases his position are not as strong as those that
insist on five separate acts of nursing to create a relationship within the forbidden
degrees.

* “If an adult nurses, his nursing does not establish a foster-relationship; rather, it
is simply eating” Spectorsky, Chapters, 111, $67.

0 His son ‘Abd Allah reports: “I asked my father, ‘Do one or two acts of suckling
establish foster-relationship?’ He said, ‘T hesitate about this. I said, “There are sound
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Another issue that comes up in connection with foster relationships
is whether illicit sexual relations establish the same relationships that
legal ones do. Malik and Shafi1 said they do not, because what God
forbade was actually marriage within the forbidden degrees. Therefore
fornication or adultery, and marriage with two women too closely
related to each other do not forbid the same things that lawful mar-
riages do.”' Abii Hanifa and Ibn Hanbal disagree, and both say that even
lustful behavior that does not involve intercourse sets up a barrier to
lawful sexual relations. Ibn Hanbal says: “If a man buys a female slave
and then touches her, kisses her, or undresses her out of lust, she is
forbidden to his son*

Equality (Kafaa)

1. ‘Umar b. al-Khattab said: “We forbid the private parts of noble women
to anyone except their equals.”

2. The son of ‘Ubayd b. ‘Umayr said: “A woman of the ... tribe of Kinana
married a mawla in Iraq. There was disagreement about [the validity]
of this matter [i.e., the marriage], so the issue was brought before
‘Ubayd b. ‘Umayr, who ruled the marriage was valid.”**

3. Kathir b. Salt said: “A mawla of ours who married an Arab woman
was brought before the Caliph, ‘Umar b. ‘Abd al-‘Aziz ... and he said,
‘Abu Kathir’s mawla has overstepped his limits.””*

4. Hasan al-Basri said: “I asked Ibn Abi Layla about kafd’a in marriage,
and he said, ‘In religion and in rank.’ I asked, ‘In means (mal)?’ and
he said, ‘No.””*

As we saw, the Qur’an refers to the women a man should marry: prefer-
ably free, believing women, or, if he cannot afford a free woman’s mar-
riage portion, a believing slave. A man may also marry free Jewish and
Christian women. But the Qur'an does not say which men women
should be given to in marriage, even as it urges guardians to treat their

traditions to this effect’ He said, Yes, but I do not allow the assumption of a foster-
relationship on the basis of them’” See Spectorsky, Chapters, 111, $66 and 170, §90.

1 See Malik, Muwatta’, 3:141 and 142; and Shafi, Kitab al-umm, 5:25.

’2 See Shaybani, Kitab al-hujja, 3:367-68; and Spectorsky, Chapters, 106, §46. For a
more detailed discussion of the legal effects of illicit and licit sexual relations, see
Schacht, “Adultery as an Impediment to Marriage”

>3 ‘Abd al-Razzaq, Musannaf, 6:152, no. 10324.

> Ibid., 6:153, no. 10327. The Successor ‘Ubayd b. ‘Umayr (d. 68/721) was originally
from Mecca. He is said to have been the first gdss (See EL s.v. “Qass”).

> See Ibn Abi Shayba, Musannaf, 3:466, no. 3.

5 Ibid., 3:467, no. 8.
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wards with fairness. In figh texts about marriage, the choice of an
appropriate groom is discussed in terms of kafga,”” and the four tradi-
tions quoted above reflect its most common components: lineage,
social class, wealth, and piety.*®

Inthefirst tradition, the statement attributed to “Umarb. al-Khattab
expresses the pre-Islamic values of tribal ranking. A woman from a
pre-eminent tribe should not be given in marriage to a man from a
lesser one. In the second and third traditions, the question is whether
an Arab woman should be married to a mawla. In this context, mawla
means a non-Arab convert to Islam,” and the answers—no, as well
as yes—reflect the fact that in the formative period of Islam, the Arab
Muslims did not easily relinquish belief in the importance of Arab
superiority, despite the principle that all Muslims theoretically are
equal before God.* The most forceful statement of this principle is
in Quran 49:13: O mankind! Lo! We have created you male and
female and have made you nations and tribes that ye may know one
another. Lo! the noblest of you, in the sight of Allah is the best in con-
duct.®' The fourth tradition, like the first, points to the importance of
equal tribal rank and stresses that it far outweighs the importance of
wealth.®

We have already discerned hints of concern for lineage in ShafiTs
insistence that in the absence of her father, only a woman’s agnates,
who represent her nasab, should give her in marriage because the
genealogy of her tribe is traced through them. His reference to kafd'a
itself is brief, and he mentions only nasab (along with hasab)® as an
issue and thus bears out the sentiment of the fourth tradition, that

57 See EI, s.vv. “Kafa’a”; “Nikah”

%8 See Farhat Ziadeh, “Equality (kafg‘ah) in the Muslim Law of Marriage”

% See EI, s.v. “Mawla”

% See Crone, Roman, Provincial and Islamic Law, for a study of the development
of the status of mawali. For the status of the mawla these traditions refer to, see 91,
n. 11.

¢ For an understanding of this verse in the context of tribal attitudes, Goldziher’s
discussion in Muslim Studies remains useful. See 1, Chapter 2, “The Arabic Tribes and
Islam,” especially 70-78. For several different contexts for the occasion of revelation of
this verse, see Wahidi, 264-65.

¢ For a discussion of this point as well as the importance of the principle of kafa’a
in pre-Islamic Arabia, see Bravmann, Spiritual Background, Chapter XII, “Equality of
Birth of Husband and Wife (kafd’ah), an Early Arab Principle;,” 301-10.

¢ EI s.v. “Hasab wa-nasab”
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wealth is not important: a reduced marriage portion does not mean
reduced nasab.**

Kafg'a is not discussed in Malik’s Muwatta’, but in the Mudawwana,
Ibn al-Qasim describes the case of a woman whose father or wali
refuses to give her in marriage to a man of her choice who is her equal
in religion but beneath her in tribal and personal standing (hasab and
sharaf).” The question is: if she brings the matter to the gadi, can he
give her in marriage and ignore the objections of her father or her wali?
Ibn al-Qasim says that according to Malik’s doctrine, the gadr can.
Further, Sahniin says that he asked Ibn al-Qasim about a woman who
wished to marry a man who was her equal in religion but not in wealth.
Again, if her father or wali refuses to give her in marriage, can the qadr?
Ibn al-Qasim replies that he did not hear anything specifically about
this question from Malik, but that he had asked him generally about a
mawld marrying an Arab, and Malik’s response was to say there was no
harm in it and to quote 49:13.%

Malik’s attitude is not shared by Abii Hanifa, Shaybani, or Ibn Hanbal,
who are much closer to Shafi1 in their interest in having a woman
marry someone who is her tribal equal. At the same time they also
show an interest in wealth and do not endorse the sentiments of the
fourth tradition. In al-Jami" al-saghir, Shaybani reports that Aba Hanifa
said: “The Quraysh are each other’s equals, and the Arabs are each
other’s equals. Among the non-Arabs, whoever has two Muslim par-
ents or grandparents are each other’s equals” Aba Hanifa adds: “A man
is not an equal at all, if he cannot produce a marriage portion or
maintenance.”® In his Athar, Shaybani quotes the first tradition above
approvingly and adds that if a woman does marry a man who is not her

¢ See Shafi, Kitab al-umm, 5:15.

6 See EI, s.v. “Sharaf”: “In pre-Islamic Arabia and in early Islam, sharaf and madjd
both denote ‘illustriousness acquired by oneself” (as opposed to nasab, for example,
which is inherited). The personal standing of the male members of a woman’s tribe
would be due to their valor in battle, and her standing would reflect their achieve-
ments. See further, Bravmann, Spiritual Background, Chapter XII, “Equality of Birth of
Husband and Wife (kafa'ah), an Early Arab Principle”

% Sahnan, Mudawwana, 2:163.

¢ Shaybani, Al-Jami‘al-saghir, 140-41. Above, we noted Abu Hanifa’s concern for a
woman’s marriage portion where he was willing to consider valid a marriage a woman
concluded for herself without a wali as long as she had married an equal and received
a marriage portion. He adds here concern about a potential husband’s ability to sup-
port his wife.
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equal, and her wali brings the matter to the gadi, the gadi ought to
separate the couple.®®

Ibn Hanbal echoes Abu Hanifa and Shaybani. Asked about an Arab
man who gives his daughter in marriage to a mawla, he says: “I would
separate the two of them.” Then he adds: “Arabs are of equal standing
with each other, and the Quraysh are of equal standing with each
other”® Asked again about a marriage between a mawla and an Arab
woman, he responds by asking rhetorically: “If a man whose father
accepted Islam yesterday marries a Hashimite woman, does that man
allege that he is her equal?””® Further, Ibn Hanbal says that when a
woman named Fatima bt. Qays asked the Prophet whether she should
marry a certain Mu‘awiya, the Prophet replied: “Mu‘awiya is destitute;
he has no wealth.””!

Witnesses to a Marriage’

1. The Prophet said: “There can be no marriage without a wali and two
trustworthy witnesses.””

2. Ibrahim [al-NakhaT] said: “The minimum prerequisites for a marriage
are four: a man to get married, another to give [the bride] in marriage
[to him], and two witnesses.””*

3. Tawas said: “A woman who had become pregnant was brought before
‘Umar [b. al-Khattab], and she said, ‘T married with my mother and
my sister as witnesses. ‘Umar separated the couple, warded off the
hadd punishment from them, and said, “There can be no marriage
without a walf and witnesses.””>

4. Regarding a man who asked a woman’s wali for her hand in marriage
and then married her in the presence of one man and two women,
Zuhri said, “If they announced it, then I think it is a valid marriage;

[that is] if they announced it and did not keep it a secret””

Discussions of witnessing a marriage contract revolve around three
problems: whether witnesses are necessary, their qualifications, and

% Shaybani, Athar, 95. Shaybani also notes that Abu Hanifa agrees that the gadi
separates the couple.

¢ Ibn Hani’, Masa’il Almad b. Hanbal, 200, no. 992.

70 Spectorsky, Chapters, 61, $6.

! Tbid., §8.

72 See EI, s.vv. “Shahid”; EQ, “Witnessing and Testifying””

7 ‘Abd al-Razzaq, Musannaf, 6:196, no. 10473.

7 Ibn Abi Shayba, Musannaf, 3:274, no. 23.

7> Ibid., 3:273, no. 14.

7¢ ‘Abd al-Razzaq, Musannaf, 6:196, no. 10474.
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their role in making a marriage public. The first of these traditions is a
variant of the initial one quoted above about a woman’s guardian, in
which the Prophet states the necessity of a wali to conclude a marriage
contract. In this case the second part of the statement refers to the
requirement of witnesses for a valid marriage contract (and not, as
above, to the fact that the sultan is the wali of the one who has no
other). The second tradition states the minimum prerequisites for a
valid marriage contract. The third depicts ‘Umar upholding the fact
that inadequate witnessing made the contract invalid, but assuming,
nonetheless, that the wife really knew no better and therefore not
ordering that she be punished for illicit intercourse.”” The fourth
describes an approach to valid marriage contracts that seems to view
them as political and communal acts that are validated by being gener-
ally known as well as by formal witnessing. Thus as long as no attempt
was made to hide the marriage, it can be allowed to stand. All these
views of witnessing a marriage contract are found in figh texts.

In the Muwatta’, Malik relates a tradition in which ‘Umar reacts with
less leniency than he shows in the third tradition above: when told about
a marriage witnessed by only one man and one woman, he says: “That is
a secret marriage, and I do not allow it. Had I been there, I would have
stoned [them]””® Malik adds no explanation for this tradition, but
Shaybani, in his version of the Muwatta’, goes into greater detail. First,
he quotes the same tradition and then says: “We adopt this (i.e., Umar’s
position) because marriage is not permissible with fewer than two wit-
nesses, and only one man and one woman witnessed this marriage
which ‘Umar rejected. Further, it is a secret marriage because it was
inadequately witnessed. If it had been adequately witnessed by two men,
or by one man and two women, then it would have been valid, even
though it was concluded in secret. It would have been valid because
what makes a secret marriage invalid is that it occurs without witnesses;
however, if the witnessing is adequate, then it is a public marriage, even
though they kept it secret”” Shaybani adds here that ‘Umar accepted

77 See EI, s.v. “Shubha” Shubha literally means “resemblance” and in law refers to an
illicit act that resembles a licit one. It can be translated as ‘uncertainty, meaning uncer-
tainty about the law or about the facts of the case. Here, ‘Umar gives the woman the
benefit of the doubt and therefore she is not punished. For traditions urging Muslims
to try to avoid inflicting hadd punishments, see EI, s.v. “Hadd”; and Wensinck,
Handbook, s.v. “Punishment.”

78 Malik, Muwatta’, 3:144.

7 Shaybani, Muwatta’, 218.
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one man and two women as witnesses for a marriage contract and that
he himself also accepts one man and two women, as does Abai Hanifa.
Two issues are present in ShaybanT's statement: first, validating a mar-
riage by adequate witnessing, and second, validating it by making it pub-
lic. He thinks a contract is valid only if there are two witnesses, regardless
of whether there is widespread knowledge that it has taken place.®

In the Mudawwana, Malik is reported to have held the opposite: he
objected to the validity of a marriage if the witnesses kept it secret, but
accepted its validity even if there were no witnesses but the marriage
was made public. Sahnan reports that he asked Ibn al-Qasim the fol-
lowing question: “[What] if a man is given in marriage without wit-
nesses and the one who gave him in marriage confirms that he did so
without witnesses? Is it permissible for two witnesses to affirm what
has happened after the fact and for the contract to be valid according
to Malik’s doctrine?” Ibn al-Qasim answers that yes, this is what Malik
thought.*!

In Kitab al-umm, Shafi agrees with Shaybani that a marriage must
be witnessed. He reports that Ibn ‘Abbas said: “There can be no mar-
riage without two just witnesses and a responsible wali,” and he also
relates the tradition from ‘Umar that a man along with only one woman
does not provide adequate witnessing. Then he himself emphasizes
that the two witnesses must be trustworthy. He adds that if the wit-
nesses (and the couple) keep the marriage secret, even though that is
reprehensible, the marriage is still valid.®

Ibn Hanbal agrees with ShafiTand quotes a slight variant of the sec-
ond tradition above; he says that the minimum prerequisites for a valid
marriage are: “A suitor, someone to give the bride in marriage and two
witnesses.”® Unlike Shaybani, he equates making a marriage public
with witnessing it: “[A]sked about a man who gave his daughter in
marriage to her paternal cousin without witnesses, but the neighbors
knew that he had given her in marriage, even though he had not invited
them to witness this fact, he answered: “The marriage is not lawful until
it is made public by means of witnesses’”® Further, when asked

8% Another issue here is Shaybani’s assumption that Qur'an 2:282 means that two
women equal one man in all instances where two witnesses are required. See Chapter
5 for discussion of this question.

81 Malik, Mudawwana, 2:192.

82 Shafi, Kitab al-umm, 5:22.

8 See Spectorsky, Chapters, 62, §17.

84 Tbn Hani’, Masa’il, 199.



MARRIAGE IN THE FORMATIVE PERIOD 81

whether a marriage is secret if the contract was concluded by a wali in
the presence of two witnesses, Ibn Hanbal says: “It is preferable that a
marriage be made public and not kept secret, that it be concluded by a
wali and that the tambourine be played at it, so that it becomes well
known and acknowledged.”®

Ibn Hanbal refers here to the wedding banquet, or walima, which
normally involves guests, feasting, and also music of some kind.*
In the Muwatta’, Malik quotes a tradition in which the Prophet says:
“When any one of you is invited to a walima, let him attend” And in the
Mudawwana, we find a tradition in which the Prophet and several of
his Companions pass by the dwellings of the Bant Zurayq and hear
playing and singing. The Prophet asks what is happening, and when he
is told that a marriage is taking place, he approves and says that if the
tambourine is heard and smoke is seen (presumably for preparation of
food for the banquet), the marriage is valid, and thus an example nei-
ther of fornication nor of secret marriage.*” In his discussion of wit-
nesses to a marriage, ShafiTdoes not mention the walima, but elsewhere
in Kitab al-umm he devotes a section to it in which he discusses a
number of traditions about the obligation to accept an invitation to a
walima, including the tradition Malik quotes on the authority of the
Prophet (“When any one of you is invited to a walima, let him
attend”).®

The reports from Malik and Ibn Hanbal conflate two issues. As noted
above, a marriage contract can be concluded for a couple at any age.
So, for example, the father of a prepubescent girl may conclude a mar-
riage contract for her long before she is old enough to take up resi-
dence in her husband’s house. This contract, according to the Hanafis
and ShafiT, must be witnessed. Malik does not emphasize formal wit-
nesses for the contract as much as he does the fact that it should be

8 See Spectorsky, Chapters, 92, §5.

8 See EI, s.v. “‘Urs” The walima is normally held by the bridegroom after the bride
has taken up residence in his house or after the marriage has been consummated. See
Stern, Marriage in Early Islam, 89-91 for stories about wedding banquets held on the
occasion of several of the Prophet’s marriages, as well as those of some of his
Companions.

8 Sahnun, Mudawwana, 2:194.

8 See Shafi’i, Kitab al-umm, 6:181. ShafiT discusses an invitation to a walima along
with invitations to other happy events, such as the birth of a child or a circumcision.
Attending these celebrations is less important than attending a wedding banquet,
which he considers an obligation, a hagqq (for which see EI, s.v. “Hukuk”). Even if one
is fasting, it is possible simply to attend and not eat. See EI, s.v. “ Urs”



82 CHAPTER TWO

widely known that a particular couple are legally married when the
bride takes up residence with her husband, as signaled by the wedding
banquet referred to in the Mudawwana. Ibn Hanbal seems to treat wit-
nesses as a necessary but not sufficient condition: to make a marriage
valid, he wants both witnesses and a public announcement; he shifts
the emphasis away from the formal witnesses of the contract to the
importance of the communal knowledge that a bride has removed to
her husband’s house.

Marriage Portion

Amounts

1. Yahyab. Sa'id said: “Muhammad b. Ibrahim related to me saying, “The

marriage portions of the Prophets wives and daughters was 500

dirhams’”%

2. Sha'bi said that “Ali said: “No marriage portion should be less than ten
dirhams”

3. On the authority of Nafi’, ‘Umar forbade that women’s marriage por-
tions be more than 400 dirhams.”

4. Al-Hasan al-Basri said: “Whatever the spouses are agreed upon is a
satisfactory marriage portion.”*

Another element in an ideal marriage is a woman’s marriage portion.”
In Chapter 1, we saw that the verses in the Quran about a woman’s
marriage portion stress that it be given to her voluntarily (4:4. 4:24, 5:5)
and that she retain it in the case of divorce (4:20). If divorce occurs
before a couple have consummated their marriage, but after a marriage
portion has been agreed upon, the wife receives only half of it, unless
she agrees to forego it (2:237). Ina case of divorce before consummation,
if a marriage portion was not specified in the marriage contract, the
husband owes his wife a divorce gift (mut'a), the affluent according to
their means, the poor in accordance with theirs (2:236). But no amounts
are mentioned.

The traditions above are only a small sample of the many opinions
that prevailed about an appropriate marriage portion. In the first, the

% Tbn Abi Shayba, Musannaf, 3:313, no. 13.
% Ibid., no. 14.

ol Ibid., 3:318, no. 15.

22 Ibid., no. 7.

% See EI s.v. “Mahr”
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marriage portion of the Prophet’s wives and daughters is reported as
500 dirhams. However, other traditions report that their marriage por-
tions were 480 dirhams, and others report different amounts as well as
gifts. For example, ‘Ali is sometimes said to have given the Prophet’s
daughter Fatima a suit of armor, or a few household appurtenances. He
is also said to have sold a camel for 480 dirhams and then, in accord-
ance with the Prophet’s instructions, to have spent two-thirds of the
money on perfume and the other third on clothing.*

The second and third traditions above indicate efforts to establish
respectively a minimum and a maximum marriage portion. In con-
trast, the fourth tradition indicates that the marriage portion can be
whatever the spouses agree upon. Another example of “whatever the
spouses agree upon” is a tradition in which Ibn al-Musayyab said: “If
she is satisfied with a leather whip, then that constitutes a marriage
portion®

Figh texts mention other numbers. In Abt Yasuf’s Athar, he reports
that Ibn ‘Umar used to give his daughters in marriage for 1,000
dirhams.* In Muwatta’ Shaybani, Shaybani says that the minimum
marriage portion is ten dirhams, and that Aba Hanifa agrees, because
that is the smallest amount that can be demanded as compensation for
the loss of a hand. In the Muwatta’, Malik mentions a minimum
amount of one quarter of a dinar (three dirhams), because, he says:
“That is the minimum compensation for stolen goods.”” ShafiT wants
to establish a maximum rather than a minimum amount, which he sets
at 500 dirhams, like the first tradition above, but he supports it with a
tradition on the authority of ‘Umar b. al-Khattab that this was the
amount received by the Prophet’s wives and daughters. Ibn Hanbal is
unwilling to fix an amount and says, in accordance with the fourth
tradition above, that the marriage portion is whatever the parties agree
upon.”® A woman’s appropriate, or “fair,;] marriage portion, is the
amount a wife can claim if no sum has been specified in the marriage
contract concluded for her. It is the amount that the women of her
family might expect to receive and is generally based on the status of

* Ibn Sa‘d, Tabagat, 8:115-16 and 12-13, for different traditions about Fatima’s
mariage portion.

% Ibn Abi Shayba, Musannaf, 6:317, no. 5.

% Aba Yasuf, Athar, no. 1021.

%7 Shaybani, Muwatta’, 214-15; Malik, Muwatta’, 3:133.

% See Spectorsky, Chapters, s.v. index, “Dower.”
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the family, although other factors may enter in, such as the individual
qualities of the bride (e.g., beauty, wealth), and the financial situation
of the groom.”

If a potential groom has no financial resources, it is possible for him
to marry on the basis of a pledge to do something. The most famous
example of this is found in a story of the Prophet giving a woman in
marriage to a man who was destitute, but who knew some verses of
the Qur’an by heart that he could teach her. In a version of it found in
the Muwatta’, a woman comes to the Prophet and offers herself to
him. The Prophet does not respond, at which point a man who had
been sitting with him stands up and says: “O Messenger of God, marry
me to her, if you have no need of her” The Prophet responds by asking
whether the man has anything to offer as a marriage portion. He
replies that he has nothing except his waist wrapper. The Prophet urges
him to search for something else, “even an iron ring” When the man
still can’t find anything, the Prophet asks whether he knows any chap-
ters of the Qur’an by heart. He names some, at which point the Prophet
says: “I marry you to her on the basis of what you know of the
Quran”'® However, Malik himself does not say this is Medinese
practice.

ShafiTsays that anything that can be bought, sold, or hired for a price
is a lawful marriage portion. It must be a known quantity, and it must
be something specific that can be sold immediately or at some future
date. In addition, a marriage portion can be a garment a man sews for
his wife, a house he builds for her, a service he performs for her for one
month, or some particular action he performs on her behalf. It can also
consist of his teaching her specific verses of the Qur'an.'”

Ibn Hanbal, in accordance with the fourth tradition above, says
the marriage portion can be whatever the parties agree upon. On the

% See, for example, Sahntin, Mudawwana, 2:236; and Shafi, Kitab al-umm, 5:68.

100 Malik, Muwatta’, 3:128-29. Many traditions recount this story, but with varying
detail. See, for example, ‘Abd al-Razzaq, Musannaf, 6:174, no. 10394; Ibn Abi Shayba,
Musannaf, 3:317; Ibn Hanbal, Musnad, 5:330. In a number of these traditions, it is pos-
sible to understand either that the potential husband can teach his bride verses of the
Qur’an, or that he may marry her simply on the basis of knowing them. For different
versions of the tradition, see Wensinck, Concordance, s.vv. “sadaq” and “mahr’;
Wensinck, Handbook, s.v. “Marriage,” 146.

101 Like Malik, Shafi includes the tradition about the Prophet marrying a couple for
a marriage portion of what the man knew of the Qur'an, but he does not present it
tosupport his inclusion of teaching the Qur'an as a possible marriage portion. ShafiT,
Kitab al-umm, 5:59-60.
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question of a marriage portion of the Qur’an, he points to the possibil-
ity of understanding the tradition to mean that the man simply knew
some verses of the Qur’an and therefore was a worthy husband, or that
he was meant to teach them to his wife. However, he is not in favor of
a marriage portion consisting of verses of the Qur'an, regardless of
whether the husband merely knows them or promises to teach them to
his wife.'*

Neither Abui Hanifa nor Shaybani mention a marriage portion of
verses from the Qur'an. In al-Jami‘ al-saghir, Shaybani expresses con-
cern that a marriage portion have a monetary value. He says that if a
free man marries a woman for a marriage portion of serving her for a
year, she receives instead the price of his service.'”

Deferred and Immediate Payment of the Marriage Portion

1. Al-Sha'bi said: “There is an immediate marriage portion and the
remainder is deferred until death or divorce”**

2. Sufyan al-Thawrl said: “She receives her entire marriage portion all
at once if she asks for it, both the immediate and the deferred portions,
unless he has specified a time [for payment of the deferred portion].'*

3. Qatada said: “A woman can demand her marriage portion from her
husband as long as the couple have not had intercourse. If they have,

she has no recourse.!%

Opinion was divided about whether a bride should be given a part or all
of her marriage portion before the couple have intercourse. The three
traditions above point to the possibility of dividing it into an immediate
and a deferred payment, with the deferred payment due at a specified
time, or when the husband divorces his wife, or when one spouse dies.
In the first of these traditions the division of the marriage portion is
taken for granted, as is the fact that the deferred portion becomes the
wife’s only when the marriage ends. In the second, the wife has the right

192 Spectorsky, Chapters, 151, §20. For a version of this hadith in Ibn Hanbals
Musnad, see 5:330. Ibn Hanbal often rejects doctrines by saying they are not found in
hadiths.

19 Shaybani, al-Jami’ al-saghir, 149.

104 Tbn Abi Shayba, Musannaf, 3:299, no. 6.

1% “Abd al-Razzaq, Musannaf, 6:296, no. 10902.

1% Tbid., no. 10903. The point of Qatada’s statement is not that the wife receives no
marriage portion, but that if she (or her wali) fails to make certain that she received all
or part of it before the marriage was consummated, the husband cannot be made to
pay it until one of them dies or he divorces her.
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to receive her marriage portion all at once, unless a particular time
(before divorce or death) is specified for payment of the second part. In
the third, the wife must secure her marriage portion before the mar-
riage is consummated, or she loses control over when she receives it.

Shaybani said that Aba Hanifa saw no harm in a husband’s having
intercourse with his wife and delaying giving her any of her marriage
portion for a year. Ibn Hanbal sees no harm in a husband’s giving his
wife her marriage portion after the couple have had intercourse, as well
as in installments. ShafiT says if the marriage has been consummated,
the wife is owed her entire marriage portion. Malik does not mention
this problem in the Muwatta’, but in the Mudawwana seems to agree
with the third tradition above by saying that the wife has the right to
demand her full marriage portion before sexual intercourse, but that
once the marriage has been consummated, she can demand only her
fair marriage portion (which might be smaller than the one she origi-
nally agreed to), and she has no recourse against her husband for a
larger sum, or for any part of the marriage portion that may have been
delayed to a future date.'””

Two Types of Marriage without a Marriage Portion

In a shighar marriage, one man agrees to give his daughter or sister in
marriage to another, who in turn agrees to give his daughter or sister in
marriage to the first. In this way, by swapping female relatives, they
both avoid the cost of a marriage portion. Shighar is always described
as a pre-Islamic practice that the Prophet forbade. Whenever it is dis-
cussed, he is usually quoted as saying: “There is no shighar in Islam.”'%
The question jurists discussed was what to do if actual instances of it
occurred. In the Muwatta’, Malik merely quotes the Prophet’s state-
ment. In the Mudawwana however, Ibn al-Qasim reports that in all
instances of shighar the marriage is not valid, and both couples are
separated. Thus in a case in which a couple have lived together, had
intercourse, and borne children, they are still separated, and the wife
receives her fair marriage portion. The same thing happens if two

107 See Shaybani, Kitab al-hujja, 3:231-39; Spectorsky, Chapters, 107, §51, 118, §89,
151, §21; Shafii, Kitab al-umm, 5:58; Sahnian, Mudawwana, 2: 239-40, 253. For a full
discussion of this question in theory and in actual social practice, see Rapoport,
“Matrimonial Gifts in Early Islamic Egypt”

1% For examples, see ‘Abd al-Razzaq, Musannaf, 6:183-85, nos. 10432-442.
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slaves are swapped as brides by their masters. ShafiTagrees with Malik:
the marriage is not valid, and the couples are separated. If they have
had sexual intercourse, the wife is owed her fair marriage portion and
must wait an ‘idda before remarrying. Ibn Hanbal agrees that the cou-
ples are separated. He says that if they have not had intercourse, the
wife receives nothing; if they have, she receives a marriage portion.
Shaybani disagrees and says that a shighar marriage is valid, the couple
(or couples) remain married, and the wife receives her fair marriage
portion, no more and no less. And this, he says, is also Abai Hanifa’s
doctrine.'”

In a tafwid marriage, a man marries a woman who consents to be
married without any marriage portion being specified or consents to
be married for no marriage portion at all. In this case the marriage is
valid, and if the couple have intercourse, the wife is entitled to a fair
marriage portion. If they divorce before intercourse, she is entitled to a
divorce gift.""® However, there was disagreement about what happens
when the husband dies before the couple have had intercourse. In
Shaybani’s Athar, he says that the widow receives both her full mar-
riage portion and her inheritance, and, in addition, she waits an ‘idda.
This, Shaybani says, is also Aba Hanifa’s opinion."""! ShafiT and Ibn
Hanbal agree with Shaybani and Aba Hanifa.'? Their opinion is sup-
ported by a tradition about a woman named Barwa’ bt. Washiq, who
was married in a tafwid marriage. When her husband died before hav-
ing intercourse with her, the Prophet granted her a fair marriage por-
tion and her full inheritance. Malik disagrees and says that the widow
inherits from her late husband, but that since the couple have not had
sexual intercourse, no marriage portion is due. This view is supported
by a decision of Ibn ‘Umar’s: when one of his sons died before having
intercourse with his wife, Ibn ‘Umar granted the widow her full inher-
itance from him but no marriage portion.'?

19 Malik, Muwatta’, 3:142-43; Sahnin, Mudawwana, 2:152-55; Shafii, Kitab al-
umm, 5:76-77; Spectorsky, Chapters, 99, §25; Shaybani, Muwatta’, 217-18.

10 See Shaybani, al-Jami' al-saghir, 150; Sahnan, Mudawwana, 2:238; Shafii, Kitab
al-umm, 5:68; Spectorsky, Chapters, 66, $46.

"l See Shaybani, Athar, 86-87; also Abu Yasuf, no. 607; and Shaybani, Muwatta’,
222-23.

12 See ShafiT, Kitab al-umm, 5:68; Spectorsky, Chapters, 169, §88.

113 For ShafiTs discussion, see Kitab al-umm, 5:68f. For Ibn Hanbal’s opinion, see
Spectorsky, Chapters, index, s.v. “Barwa’ bt. Washiq.” For Malik, see Shaybani, Muwatta,
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Marriage Portion and Divorce before Consummation

If a marriage portion has been specified and a marriage is dissolved
before it has been consummated, there was disagreement on how to
figure the half that the wife retains (in accordance with the Qur'an
[2:237]). If she has already received her full marriage portion, Shaybani
reports that Aba Hanifa said she returns to her husband half of it. Ibn
Hanbal too says she returns to her husband exactly half of what he
originally gave her. So does Shafi‘i, who says that the wife absorbs any
increase in the value of the original marriage portion, and the husband
is owed only half of what he originally gave her. Malik, however, says
the couple are associated together in any increase (or decrease) in the
original amount and that this must be taken into account when it is
divided."*

If a couple have been alone together, or, as a number of early texts
put it, “whenever a door has been locked or a curtain drawn,” most
jurists assume that they have had intercourse, and the wife is owed her
full marriage portion. This is the case unless they are fasting in
Ramadan, or one or both of them are in a state of ilram for the
Pilgrimage, or the wife is menstruating.'”> However, Shaybani thinks
that if a couple have been alone together, it must always be assumed
they have had intercourse. Thus, in a case where a man marries and
then divorces a woman claiming that he did not have intercourse with
her, Shaybani, assumes that they have had intercourse (and hence the
wife is owed a marriage portion).''¢

222-23; and Sahnun, Mudawwana, 2:238. For some early traditions about Barwa' bt.
Washiq and the death of her husband before her marriage was consummated, as well
as traditions reflecting Ibn ‘Umar’s decision, see ‘Abd al-Razzaq, Musannaf, 6:292-95,
nos. 10889-901. For traditions about Barwa' in the Six Books, see Wensinck,
Concordance, 8, s.v. “Barwa’ bt. Washiq”

14 See Shaybani, al-Jami' al-saghir, 146-49, Spectorsky, Chapters, 65-66, §41 and
§42; Shafi, Kitab al-umm, 5:62-63; Sahniun, Mudawwana, 2:226-27.

115 See Malik, Muwatta’, 3:133-34: Ibn al-Musayyab used to say that if husband and
wife are alone together in the husband’s house and disagree about whether intercourse
has taken place, the wife is believed, but if they have been alone in the wife’s house, the
husband is believed. But for the view commonly attributed to Malik, and virtually all
other jurists, see Sahnan, Mudawwana, 2:320-23; and Spectorsky, Chapters, 66,
§§43-45.

16 Thus this particular husband cannot marry his former wife’s sister before her
‘idda has ended (in accordance with the Qur’anic rule that a man cannot be married to
two sisters at the same time). Shaybani, Al-Jami' al-saghir, 144.
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Conditions in a Marriage Contract

1. Regarding a woman whose husband married her and agreed to the
condition that he not take her out of her house, Shabi did not con-
sider that [condition] valid. He said: “Her husband is her house.”'\”

2. Mangur b. Ibrahim said: “Every condition in a marriage contract is
invalid, [such as] a condition that he (i.e., the husband) not marry
another wife, or take a concubine and such like, unless he actually
says: If I do such and such, then she is divorced’ If he does say this,

then the condition [he agreed to] is binding”*®

3. The Prophet said: “The best of conditions that you fulfill are those by

means of which you make women’s private parts lawful for you”'*

The first tradition quoted above expresses the view that a wife owes her
husband obedience, and if he wishes to take her out of her house, it is
his right to do so. The second says that if a husband agrees to a condi-
tion without at the same time building in the penalty of divorce for
nonfulfillment, it is not valid. The third, on the authority of the Prophet,
supports the notion that any lawful condition can be part of a marriage
contract.

Figh texts reflect these traditions in discussions of whether condi-
tions a wife wishes to include in a marriage contract are valid.'® In the
Muwatta’, Malik relates that Sa'id b. al-Musayyab said that if a woman
stipulates in her marriage contract that her husband not take her to
another town, he can in fact take her to another town if he wishes to.
Here, Ibn al-Musayyab echoes the first tradition above. Malik himself
echoes the second tradition and says that if a man undertakes in his
marriage contract not to take a second wife or a concubine, the under-
taking has no effect unless there are consequences if he does not fulfill
it."! ShafiTs opinion agrees with the first tradition. He explains that
conditions in a marriage contract that contravene things allowed by
God in the Qur’an (such as marrying a second wife or taking a concu-
bine) are not valid. To emphasize his point, he quotes two sayings of
the Prophet. The first is the same as the third tradition above: “The best

17 ‘Abd al-Razzaq, Musannaf, 6:226, no. 10603.

118 Tbid., 6:225, no. 10600.

11 Tbn Abi Shayba, Musannaf, 3:326, no. 3.

120 As a general rule, even if a condition is part of a marriage contract, like the
bride’s marriage portion, it is not an essential element of the contract. See EI,
s.v. “Shart”

121 The consequences suggested are that nonfulfillment result in divorce or in the
necessity of manumitting a slave. Malik, Muwatta’, 3, 136-37.
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conditions that you fulfill are those which make women’s private parts
lawful to you.” The second is: “Muslims are bound by their stipulations,
except for those that make lawful what is unlawful and make unlawful
what is lawful”'??> Shaybani accepts conditions as part of a marriage
contract, but only if they are lawful. If not, the marriage contract itself
is valid, but the condition is not.'” Ibn Hanbal too accepts any condi-
tion that is not in itself unlawful. Ibn Hanbal uses the same quotation
from the Prophet that Shafii does (“The best conditions that you fulfill
are those which make women’s private parts lawful to you”), but under-
stands it to mean that any condition that becomes part of a contract
and is not in and of itself unlawful is valid. So, for example, when asked
whether a woman can insert in her marriage contract the stipulation
that her husband not take another wife, or not take a concubine, or not
take her out of her house, he replies, “These conditions [if she stipu-
lates them] are all lawful for her, and if he marries [another wife] or
takes a concubine, she is given the option of choosing to remain mar-

ried to her husband if she wishes, or of separating from him if she

wishes.”12*

Invalid Marriage Due to Disability or Illness

1. Jabir b. Zayd said: “Four things are not lawful in sale and marriage:
leprosy, insanity, elephantiasis and vaginal occlusion”'?

2. Makhal and Zuhri both said that when a man marries a woman, has
intercourse with her, and then finds that she is insane, has leprosy,
elephantiasis, or is an imbecile, she can be sent back (turaddu), but
she is owed her full marriage portion, both immediate and deferred,
by means of which her private parts were considered legal. [Payment
of] her marriage portion is due from the one who deceived the
husband.**

122 See Shafii, Kitab al-umm, 5:73-74.

12 See Shaybani, al-Jami‘ al-saghir, 147; Shaybani, Kitab al-hujja, 209-14.

124 Spectorsky, Chapters, 183-84, §127.

1 Tbn Abi Shayba, Musannaf, 3:310, bab 54, no. 3. Qarn is the word I have trans-
lated as “vaginal occlusion.” According to Rispler-Chaim, Disability, it refers to“a pro-
truding tissue or bone that blocks the vagina” (53). “Ratq,” which I have also translated
as “vaginal occlusion,” may refer to several possible conditions in which “the meatus of
the vagina is sealed by a tissue which prevents penetration, or the absence of an aperture
except the mabal (meatus urinarius, urinary tract); or the farj (vagina) being so drawn
together that the dhakar (penis) can hardly pass or cannot pass at all” (53).

126 Tbn Abi Shayba, 3:311, no. 9.
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3. Zuhr said: “If a man who has a defect such as insanity, elephantiasis

or leprosy marries a woman who was unaware of his condition, she is

given the option of separating from him'¥

Each of the conditions mentioned in these traditions is considered a
physical flaw (‘ayb) that affects a marriage contract.?® Elephantiasis,'*
leprosy, and insanity are the three most often mentioned; then, in
women, any condition that causes vaginal occlusion preventing sex-
ual intercourse, and in men, sexual dysfunction that makes inter-
course and potential procreation impossible. Most legal texts do not
refer to all possible physical flaws. The first tradition compares marry-
ing a woman with buying a female slave. Both marriage and sale
are invalid if the woman in question has any of these flaws."** However,
the second tradition makes the point that if a couple have had inter-
course, and the husband then realizes the wife has a particular physical
flaw, she must receive her full marriage portion. In this case, the wom-
an’s guardian, who duped the husband, is responsible for compensat-
ing him for the wife’s marriage portion. The next tradition deals with
flaws the husband may have. Even if the husband was unaware of his
problem when the marriage contract was concluded (and presumably
married in good faith), the wife has the option of dissolving the
marriage.

In his Athar, Shaybani reports that Abu Hanifa said that if either
spouse is found to have a physical flaw, the other does not have the
right to opt out of the marriage. Aba Hanifa’s view is contrary to any of
the traditions above. Shaybani himself says that he agrees with Aba
Hanifa if the wife has a flaw, because her husband can stay with her or
divorce her at any time. Further, Shaybani says, if the husband has a
flaw that the wife can tolerate, the couple can remain married. However,
if the husband is impotent or a eunuch, the wife does have the option
of initiating a divorce from him. In the case of an impotent husband,
Shaybani points out that ‘Umar b. al-Khattab gave the wife a time limit
of one year. If the couple had not had intercourse in that time, he
allowed her to opt out of the marriage. Shaybani concludes by saying

127 1bid., no. 1.

128 See Rispler-Chaim, Disability in Islamic Law, Chapter 3, “People with disabilities
and marriage”

2% See EI, s.v. “Djudham””

130 For invalid contracts, see EI, s.vv. “Faskh”; “Fasid wa-batil”
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that a time limit should be set in all instances of unbearable flaws, those
even more unbearable than castration or impotence, at the end of
which the wife is given the option of initiating a divorce from her
husband."

In the Muwatta’, Malik reports and agrees with a version of the sec-
ond tradition, but adds that the husband has recourse against the wife’s
wali only if he is a relative who is close enough to her to have been
aware of any physical flaws she had. Further, Malik adds that she returns
all but the minimum marriage portion by means of which intercourse
with her became lawful.'*

ShafiT says that if a woman has a vaginal condition that makes inter-
course impossible, the husband can declare the marriage invalid. He
can also declare it invalid if she is insane or has leprosy. If the bride’s
guardians deny she has leprosy, her husband can always divorce her. If
he has intercourse with her and then discovers leprosy, she receives her
marriage portion, but he still has recourse against her wali. However, if
he finds out she had leprosy before intercourse, he can opt out of the
marriage and owes her nothing, no marriage portion—not even half of
it—and no mut'a payment.'*

Ibn Hanbal agrees with the tradition Malik mentioned (that ‘Umar
said a man who had intercourse with a wife who had leprosy, elephan-
tiasis, or was insane had recourse against her wali), but he also agrees
with ShafiTs view that the marriage can be invalidated before
intercourse.'**

Mut‘a Marriage

1. ‘Ata’b. Abi Rabahsaid: “T heard Ibn ‘Abbas say, “May God have mercy
on Umar: muta was a concession from God and a mercy to
Muhammad’s community (umma). If ‘Umar had not forbidden it,
only a scoundrel would need to commit fornication.”'**

2. Al-Hasan al-Basri said: “Mut’a used to last for three days until God

and His Prophet forbade it

31 Shaybani, Athdr, 85.

132 Malik, Muwatta’, 3:130. The assumption here is that her marriage portion was
larger than her fair marriage portion would have required.

133 Shafi1, Kitab al-umm, 5:84.

134 Spectorsky, Chapters, 152, §24.

13 ‘Abd al-Razzaq, Musannaf, 7:496-7, no. 14021.
% Tbid., 7:505, no. 14043.
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3. Al-Zuhri on the authority of al-Rabi’ b. Sabra al-Juhani on the author-
ity of his father that on the day of the conquest of Mecca, the Prophet
forbade mut'at al-nisa’.">

4. Ibn Mas‘ad said: “Divorce, ‘idda and inheritance abrogated it”'*

Mut'a marriage, or “marriage of enjoyment,” is forbidden by most
Muslims, but not by Imami Shi‘is."* In a mut'a marriage, a man and a
woman (most often a thayyib) agree to marry for a specified period of
time. The wife receives a marriage portion agreed upon by the couple,
but she does not receive maintenance (nafaqa) from her husband, and
the couple do not inherit from each other unless they include either or
both of these provisions in their nuptial negotiations. The contract
need not be witnessed, although some traditions on the authority of
the Shiimams consider witnesses desirable. There is much discussion
and no general agreement in Shii sources about whether an adult
woman in such an arrangement needs a wali to give her in marriage.
At the end of the specified period, husband and wife separate without
formal divorce proceedings and, it is generally agreed, without wit-
nesses. Before she can remarry, the wife waits an ‘idda of two menstrual
periods rather than the three normal in a permanent marriage con-
tract, and if she does not menstruate, of one and one half months.!*
Although it may have been widely practiced in the earliest period
of Islam, opposition to mut'a marriage prevailed among Sunnis
and the non-Imami ShiT groups.'! In the received text of the Qur’an,
4:24 reads: And those of whom ye seek content (by marrying them),
give unto them their portions as a duty. But the texts attributed to Ubayy
b. Ka'b, Ibn ‘Abbas, and Ibn Masad read before give unto them their
portions as a duty, the words for a definite period."** From the Imami

37 Tbn Abi Shayba, Musannaf, 3:389, no. 2. On 390 in no. 4, the Prophet forbade
mut'a after the Battle of Awtas, which took place shortly after that of Hunayn in 8/630.
See Guillaume, The Life of Muhammad, 575. Other traditions say the Prophet forbade
mut'a marriage when Khaybar was attacked, or conquered. For one of these, see
Shaybani, Athar, no. 433. See EI s.v. “Khaybar” for the Muslim conquest of that oasis
in 6/628.

13 “Abd al-Razzaq, Musannaf, 7:506, no. 14044.

1% See EQ, s.v. “Temporary Marriage”; EI s.v. “Muta”

140 The shortened ‘idda suggests to those against mut'a marriages that the wife in
such cases is little more than a slave concubine. See I. K. A. Howard, “Mut'a Marriage
reconsidered in the Context of the Formal Procedures for Islamic Marriage.”

1 See EI, s.v. “Muta’; and EQ, s.vv. “Marriage and divorce”; “Temporary Marriage”

2 For texts of the Quran attributed to these three Companions, see Arthur Jeffery,
Materials for the History of the Text of the Qur'an, 36, 126, 197. For a history of the
evolution of the text of the Qur'an, see EQ, s.v. “Codices of the Qur'an.”
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point of view, the words for a definite period are an integral part of the
understanding of 4:24, although Imami scholars have different views
on whether these actual words are, at the same time, an integral part
of the received text.'*?

The four traditions above refer to both Imami and Sunni attitudes.
In the first, ‘Umar is associated with forbidding mut'a marriage. The
Imami view is that he forbade something the Prophet had allowed. The
second and third traditions express the Sunni view that although mut'a
was allowed during the lifetime of the Prophet, at a certain point it was
forbidden. The second refers generally to the fact that the Qur'an, and
thus the Prophet forbade it. The third offers a possible time at which it
was forbidden; on the day Mecca was conquered (8/630). The fourth
tradition alludes to the verses of the Qur’an that Sunnis believe abro-
gate mut'a marriage. In the Sunni view, divorce, ‘idda, and inheritance
are three characteristics of a legal marriage. A legal marriage can be
ended by a divorce, which is not the case in a mut'a marriage. Thus in
a legal Sunni marriage, if one of the spouses dies, the other inherits,
and an appropriate ‘idda is either three months for a divorcée or four
months and ten days for a widow, unlike that of a woman in a mut'a
marriage.'*

Early Sunni jurists repeat, with some variation, the material found in
these five traditions. In his Athar, for example, Abu Yasuf reports that
Ibn Mas‘td said that they (i.e., the Companions) used to complain of
celibacy, so the Prophet allowed muta marriage for three nights only.
Then, however, the verse about marriage abrogated it, along with [the
length of time of] the ‘idda and [the rules for] inheritance. He also
reports that the Prophet forbade it on the day Mecca was conquered.'*®
In Shaybani’s Athar, one tradition says that it was forbidden on the day
Mecca was conquered, the other that it was forbidden on the day

3 For a chronological survey and an extremely clear discussion of the development
of Imami thinking about 4:24, see Robert Gleave, “Shi‘ite Exegesis and the Interpretation
of Qur'an 4:24”

144 See Gribetz, Strange Bedfellows, Chapter 1, 6-21 for a discussion of mut at al-nisa’
in Sunni hadith and in particular 17-18 for the verses of the Qur'an that refer to
divorce, ‘idda, and inheritance and therefore, in the Sunni view, abrogate mut'a. For
example, 65:1 and 33:49 speak of ending marriage by means of divorce; 2:228 men-
tions a divorcée’s ‘idda; 4:12, the amount inherited by a husband when his wife dies.
Further, 23:5-6 speak of lawful intercourse, which can take place only with a wife or a
slave concubine, and the woman in a mut'a marriage is neither.

45 Aba Yasuf, Athar, See nos. 698-701.
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Khaybar was attacked. Until that time, according to Ibn ‘Umar, “We
were not adulterers”!'*¢ In the Muwatta’, Malik cites a tradition that
the Prophet forbade mut'a marriage on the day Khaybar was attacked.
He also cites another, which takes for granted the fact that mut'a mar-
riage had been forbidden before the Prophet died: a woman comes to
‘Umar b. al-Khattab and informs him about a particular temporary
marriage, and he says: “This is a mut‘a marriage! Had I been there, I
would have had the couple stoned”*

ShafiT has a full treatment of the topic. He starts with two traditions
that say that the Prophet forbade mut'a marriage on the day of Khaybar;
he then goes on to combine consideration of mut'a marriage with con-
sideration of tahlil, the practice whereby a man marries a woman who
has been triply divorced from one husband for the sole purpose of
subsequently divorcing her so that she can remarry the first husband.'*®
Both muta and tahlil marriage contracts are concluded for a limited
amount of time, ShafiT says, and therefore both are illegal. In the case
of a mut'a marriage, it is not relevant whether the time frame is long or
short: a marriage contract concluded for anything less than the lifetime
of the partners is not permissible. If, however, either spouse, or the
woman’s wali, secretly intend a marriage to be temporary, the contract
is not invalidated, because, ShafiT says, intention is an interior matter.
A person can intend one thing and actually do another, or vice versa;
the action is the decisive thing, not the intention."** Ibn Hanbal agrees
with Shafi1 that nothing can be done about intentions and says only
that a mut'a marriage is reprehensible.'®

Marriage with Slaves

1. On the question of whether a man already married to a slave could
marry in addition a free woman, ‘Ata’ said: “Good”""

146 Tbid., nos. 698-700; Shaybani, Athar, 93, nos. 432-35.

17 Malik, Muwatta’, 3:152-54. In the Muwatta, as well as in Abu Yusuf’s and
Shaybani’s Athar, the traditions that forbid muta on the day of Khaybar, at the same
time forbid eating the flesh of domesticated donkeys.

148 After a husband has repudiated his wife a third or final time, the couple cannot
remarry unless the wife has first married an intervening husband.

149 Shafi, Kitab al-umm, 5:79-80.

150 See Spectorsky, Chapters, 115, §81, where ‘Abd Allah b. Ahmad b. Hanbal says:
“I asked my father about a man who marries a woman while thinking to himself that
he will divorce her. He said, ‘I find that reprehensible. It is a muta marriage’”
151 Tbn Abi Shayba, Musannaf, 3:288, no. 8.
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2. Ibn ‘Abbas said: “Marriage with a free woman in addition to a slave
[requires that a man] divorce the slave.'*

3. On the question of a man already married to a free wife who marries
in addition a slave wife, Hasan al-Basri said: “He and the slave wife
should not be separated.”'>

4. Ibn al-Musayyab said: “A man is permitted to marry a free woman in
addition to a slave, but he cannot marry a slave in addition to a free
woman.'**

As we saw in Chapter 1, 4:3 and 4:25 permit a man who cannot afford
to marry free wives to marry slaves. Figh texts all agree that he cannot
marry his own slaves. If he wishes to marry one of his own slaves, he
must first manumit her.”® Otherwise, the disagreements among the
jurists about whether a man can be married to a slave and a free wife at
the same time is reflected in the traditions above. The first two are
about whether a man can marry a free wife in addition to a slave. The
first says that he can, the second that he cannot. The third and fourth
reverse the question: can he marry a slave wife in addition to a free
one? Again the answers are that he can and that he cannot. All our texts
discuss one or several of these combinations. In the Muwatta’, Malik
says that Ibn ‘Umar and Ibn ‘Abbas were asked whether a man married
to a free wife could in addition marry a slave, and they found that rep-
rehensible. To show his agreement with this view, Malik quotes some
of 4:25: And whose is not able to afford to marry free, believing women,
let them marry from the believing maids whom your right hands possess,
and then: This is for him among you who fears to commit sin” Sin, he
says, means fornication.”*® Presumably a man who already has a wife
need not fear that he will commit fornication.

Shafi1 also says that a free man can marry a slave only if he cannot
afford the marriage portion of a free woman and fears he will commit
fornication if he remains unmarried. Both factors must be present. If he
fears fornication and can afford to marry a free woman, he must marry
a free woman; if he does not fear fornication and cannot afford to marry
a free woman, he need not marry at all. However, Shafi1 says, if a man

192 Tbid., 3:289, bab 22, no. 2.

153 Tbid., 3:288, no. 10.

13t Ibid., no. 7.

155 Neither a man nor a woman can own a spouse. If a free person marries a slave
whom he or she owns, the marriage is invalid. If the slave is subsequently freed, then
the couple can marry.

156 Malik, Muwatta’, 3:146.
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married to a slave wishes in addition to marry a free woman, he need
not divorce the slave just because his financial situation has improved.
Once it has, he cannot marry a second slave wife."”” Shaybani agrees
with ShafiT and reports on the authority of “Ali and others that a man
cannot marry a slave in addition to a free woman, but he can marry a
free woman in addition to a slave.'* Ibn Hanbal disagrees and, agreeing
with the second tradition above, does not allow the combination in any
order. He says that if a man who has a slave wife wishes to marry a free
woman, he must first divorce the slave.!*®

Discussion

In Chapter 1, I commented on the picture the Qur’an painted of a pious
Muslim woman. In particular, she is a member of a patriarchal house-
hold who is both cared for and controlled by a male guardian, ideally
her father, until she reaches puberty and then by her husband. In this
chapter, texts from the formative period add to the picture. The woman
whose marriage contract reflects the concerns described above is both
an Arab and a Muslim. She is not a recent convert to Islam, or lowly, or
a slave. She is, as well, a woman whose family is proud of its nasab. She
is in comfortable financial circumstances or at least comfortable
enough to be contrasted with a woman who is very poor. She has a
number of male relatives whose job it is to see to it that her status, and
by extension their own, is maintained. She lives in a city or a town
where she has neighbors who are expected to know something of her
and her family and where she and her relatives have access to a gadr
who can hear cases brought before him.

All jurists agree on the broad outlines of such a woman’s marriage
contract, but the foregoing description of their views shows ikhtilaf on
a number of significant points. For example, on the extent of the
authority of a woman’s wali, Abt Hanifa’s view was that it is permissible
for a woman to conclude her own marriage contract. Her ability to do
this is circumscribed but real. As noted above, Shaybani discusses the

157 Shafii, Kitab al-umm, 5:10.

158 Shaybani, Kitab al-hujja, 3:255. Further, a free man can be married to as many as
four female slaves at the same time. See Abu Yasuf, Athdr, no. 599; and Shaybani,
Athar, no. 392.

159 See Spectorsky, Chapters, 62, §12, and 153, §27. Ibn Hanbal associates this opin-
ion with Ibn ‘Abbas. See 62, note 2.
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real aspect in his Kitab al-hujja. If we look more closely at his discus-
sion, we see that he points out that a woman can conclude marriage
contracts for her male and female slaves. The Medinese, he continues,
say she cannot do this, but must delegate a man to act on her behalf, to
which he responds that if she has the authority to delegate a man to act
as her wali, she can act as one herself. He adds that a woman has a stake
(nasib) in her own marriage and should in any case be consulted about
it. In addition to relating the story of Khansa' bt. Khudham, he relates
another about ‘A’isha. While her brother ‘Abd al-Rahman was out of
town, ‘A’isha gave his daughter Hafsa in marriage. When Abd
al-Rahman returned, he complained that his authority over his own
daughter had been curtailed and refused to accept the marriage. ‘A’isha
appealed to Hafsa’s husband, who said the validity of the marriage was
up to ‘Abd al-Rahman. In the end, ‘Abd al-Rahman said he would not
invalidate something ‘A’isha had decreed, so the marriage stood.
Shaybani points to ‘A’isha’s belief (shared by Aba Hanifa) that her inde-
pendent action was valid.'® But a woman’s independent agency is cir-
cumscribed by Abti Hanifa’s insistence on the importance of concluding
a marriage contract of equals. Malik, Shafi7, and Ibn Hanbal are ada-
mant that a woman can never conclude a valid marriage contract, her
own or anyone else’s. Except for the general point that the Prophet
agreed with Khansa’ bt. Khudham that her father could not give her in
marriage without her permission, we cannot know exactly what aspect
of her situation any jurist had in mind when he referred to her right to
marry whomever she wished.

On the question of kafa'a, Malik differed from the Hanafis, ShafiT,
and Ibn Hanbal and held firmly to the notion that all Muslims are each
other’s equals, while the other jurists included tribal and financial con-
siderations in their assessment of whether the groom measured up to
the bride. Malik is also reported to have thought that if a woman wishes
to marry a pious man poorer than herself, she should appeal to the gadr
if her father is unwilling to conclude a marriage contract for her.
However, at least in one case of extreme financial discrepancy between
potential spouses, Malik apparently did not approve of the marriage: in

160 See Shaybani, Kitab al-hujja, 3:110-14. See also Stern, Marriage in Early Islam,
32-35 for a discussion of examples of marriages among the Companions taken from
Ibn Hanbal’s Musnad and Ibn Sa’d’s tabaqat, which do not provide a consistent picture
of why some women seemed to have control over their own marriages, and others did
not.
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the Mudawwana his opinion is reported about a mother who still had
custody of her young daughter and was divorced from the girl’s father.
She went to Malik and informed him that her daughter was wealthy
and desirable, particularly since she (i.e., the mother) had received a
large marriage portion that the girl would inherit upon her death. The
girl’s father wished to give her in marriage to a paternal cousin who
was destitute. “Do you think,” the woman asked Malik, “that I have the
right to speak up?” Malik replied: “Yes, I think that in this matter you
have the right to make your opinion heard” Here, enormous disparity
in wealth is clearly detrimental to the potential bride’s well-being. “The
right to have her opinion heard” means Malik thinks she has every
reason to bring the situation to the attention of the gadz.'s'

Malik also differed from other jurists on whether a marriage con-
tract needs to be witnessed to be valid. Although all agreed that a mar-
riage should not be a secret, the question was how to make it public.
Malik insisted on communal knowledge and was willing to forego for-
mal witnessing. Shaybani and Shafi insisted on formal witnessing and
were less concerned about communal knowledge. Ibn Hanbal seemed
to prefer both or to assume that the two go together. Although only
Shaybani and Shafi1 referred directly to secrecy, both witnesses and
communal knowledge of a marriage are designed to guard against it.

In a brief note on secret marriage, Goldziher pointed out that by the
end of the first century A.H. Muslim jurists had not yet arrived at a
consensus on the most significant components of a publicly established
marriage.'” This lack of consensus lasted into the second and third
centuries as well. One of the reasons may be a lack of consensus on
what exactly needed to be witnessed or publicized. In pre-Islamic
Arabia, Goldziher noted, a man would wish to celebrate his marriage
with a tribal equal and hide one with a lowly woman. In an Islamic
context the point is to give a woman in marriage to an equal. Then
there is also the question of proving that a couple are respectable. In a

161 Sahntn, Mudawwana, 2:155. In this case, since the mother still has custody of
her daughter, she is prepubescent. See EI, s.v. “Hadana,” for child custody arrangements.
This particular set of circumstances is noted several centuries later in the Mukhtasar
of Khalil b. Ishaq (d. 776/1374): “A mother has the right to speak [and apply to the
court to interfere] in the case of a father’s marrying his wealthy and sought-after
daughter to a pauper” Khalil, Mukhtasar, 30. The translators refer back to the
Mudawwana in a note (no. 83, n. 1) and add: “This is one of the rare instances in
Muslim Law in which a mother may interfere in the disposal of her own children”

182 Goldziher, “Uber Geheimehen bei den Arabern;” 32-34.
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tradition in ‘Abd al-Razzaqs Musannaf, the Successor Hammad is
asked about a man and a woman found together. The man says: “My
wife!” The woman says: “My husband!” Asked about witnesses, they
say: “They died,” or “They are absent.” The tradition ends with: “if they
confess, they receive the hadd punishment for unlawful intercourse.”'**
Malik’s point that widespread knowledge of a marriage provides ade-
quate witnessing of it would prevent the kind of confrontation this
tradition mentions and so would Ibn Hanbal’s insistence on a combi-
nation of witnesses and publicity.

On the amounts of a woman’s marriage portion, there was no agree-
ment. Any amount a jurist mentioned depended on which traditions
he followed, or on whether he chose to establish a minimum or maxi-
mum amount. The variety in numbers (e.g., 10, 400, 480, 500 dirhams),
or MaliK’s view that the minimum marriage portion should be three
dirhams, or one quarter of a dinar—the minimum compensation for
stolen goods—suggest many conflicting ideas about an appropriate
marriage portion.'®* All agreed that a fair marriage portion is based on
a womans status and that when a marriage portion is due and an
amount has not been fixed, she receives her fair marriage portion, but
that does not provide clues about amounts.'*®

The question of whether a marriage portion can consist of some
verses of the Qur’an that a potential groom knows by heart is posed in
a tradition in which the would-be groom cannot even find an iron ring
to offer as a marriage portion. Although the Prophet marries him for
some verses of the Qur'an, no jurist expresses approval. Shaybani
insists that the marriage portion must have a real monetary value, and
although Malik relates a version of this tradition, he does not endorse
it. ShafiT supports a marriage portion of verses of the Quran if the
man is to teach them to his wife, but not if he merely knows them. Ibn
Hanbal finds it reprehensible for a man to marry a woman on the basis

163 “‘Abd al-Razzaq, Musannaf, 6:203, no. 10509.

164 See Stern, Marriage in Early Islam, 46-56 for her discussion of the marriage por-
tions of the wives and daughters of the Companions. She notes that there is no reliable
information on what they were. See Schacht, Introduction, 38-39; and Origins, 107-8,
for brief discussions of early views on marriage portions. Schacht points out that the
differing amounts were based either on favoring one tradition over another or on dif-
ferent rough and ready analogies.

165 Real amounts can be found in surviving marriage contracts rather than in figh
texts. For a discussion of real marriage contracts, see Rapoport, “Matrimonial Gifts in
Early Islamic Egypt”
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of merely knowing some verses and says that teaching them is not part
of the hadith on this matter. Therefore a marriage portion cannot con-
sist of verses of the Qur’an.

In their treatment of questions that arose about rada’, all agreed
that only nursing by an infant establishes a foster relationship. They
disagreed on whether a certain number of suckling sessions were
required. Shaybani and Malik said they were not; ShafiTand Ibn Hanbal
said they were. Among a number of other traditions, the crux of this
disagreement was whether they accepted the tradition on the authority
of ‘A’isha (that when the Prophet died, five suckling sessions were
being recited as part of the Qur'an), quoted both in Malik's Muwatta’
and also in Kitab al-umm.

Above, we noted that Malik quoted this tradition and then com-
mented: “This is not the practice” However, ShafiT quotes this tradi-
tion and uses it to insist that a minimum of five acts of suckling are
needed to establish a foster relationship.!*® To add support to ‘A’isha’s
statement that during the Prophets lifetime five suckling sessions
established a foster relationship, Shafi1 points to the fact that the
Prophet instructed Sahla to nurse Salim five times. At the same time,
he says that the story of Sahla nursing Salim was particular to that situ-
ation.'”” Ibn Hanbal agrees with ShafiT that fewer than five suckling
sessions do not establish a foster relationship and rejects the traditions
he knows of that support fewer than five acts of suckling.

These contrasts show that sometimes ikhtilaf is based on different
emphases of a particular Qur’an verse, sometimes on a choice of differ-
ent traditions, sometimes on regional differences, and sometimes on a
combination of these. Often it is not possible to tell what lies behind
any particular choice. For his view of kafa’a, for example, Malik chose
to emphasize 49:13; other jurists did not. For his choice of thirty rather
than twenty-four months as the period of infant nursing, Aba Hanifa
chose to emphasize 46:15; other jurists did not. Shafi'T and Ibn Hanbal
accepted the tradition on ‘A’isha’s authority that when the Prophet

1 See Burton, “The Interpretation of Q 4:23 and the Muslim Theories of Naskh,”
for his discussion of this hadith, and his explanation that it represents one of the two
instances of a form of naskh (abrogation) in which the text of the Qur’anic ruling has
been removed, but the ruling itself remains. The other instance of this form of naskh is
the penalty of stoning for adultery (see below, Chapter 5).

167 Shafi1 points to the tradition (which we quoted earlier from the Muwatta’) of the
Prophet’s wives saying this was a rukhsa (dispensation) for Sahla. See Kitab al-umm,
5:28.
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died, five separate acts of suckling were being recited as part of the
Qur’an. Malik and Shaybani did not agree. Different traditions led to
variety in marriage portion amounts.

As we consider these various solutions to different problems, it is
important to remember the task the jurists set themselves: “[i]t is a pre-
supposition of Muslim juristic thought that the law of God has not been
given to human beings in the form of a ready-made code. Law is not sent
down from heaven as a finished product. Rather it is something that
human jurists must elaborate on the basis of textual sources. Preeminent
among these are the Quran and the Sunna of the Prophet. ...”'®® We
said above that of the five qualifications, jurists were most concerned
with the middle three—recommended, indifferent, and disliked or rep-
rehensible. We saw that all jurists thought that a father should consult
his bikr daughter before giving her in marriage. Even if he is not required
to, the Prophet’s sunna recommends that he do so. Indeed, it is repre-
hensible for him not to. It is preferable that a marriage be witnessed and
publicized, but a secret marriage is valid, even though reprehensible. To
illustrate the kind of admonitory vigilance suggested by these three
qualifications and the discussions and decisions of early legal specialists,
we can look more closely at ShafiTs discussion of a father’s authority
over a daughter’s marriage. ShafiT starts with a hypothetical question:
“If someone were to say (in qala ga’ilun), “‘What shows that he (i.e.,
a bikr’s father) is charged with consulting her, since she has no authority
in conjunction with her father who is being charged with consulting
her?’ The answer would be that God said to his Prophet, Consult them in
the conduct of all affairs” This quotation is from 3:159, which falls in the
middle of a group of verses about the Battle of Uhud. During the battle
there was some disarray among the Muslim fighters. A group of archers
meant to be protecting a flank of the Muslim army withdrew, and the
Meccans took advantage of a break in the Muslim lines. It was rumored
that the Prophet had been killed, but then the army rallied. However,
some of the Muslims, thinking that they had already won, broke ranks
to rush to get a share of the booty. Eventually, the Meccans departed, and
the Muslims returned to Medina. The many accounts of the battle pro-
vide differing detail, but there is general agreement that some of the
Muslims deserted and disobeyed their orders at crucial moments and
that it is these men who are referred to in 3:159, where the Prophet is

18 Weiss, The Spirit of Islamic Law, 22.
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counseled both to forgive and consult them.'® Shafi7 explains: “God did
not give them (the Muslims) any authority over the Prophet; rather, He
made it incumbent upon them to obey him. But, through consultation,
they would find themselves in agreement with him; and, consultation
would become a sunna for those who did not have the authority over
others that the Prophet did; and the rationale (istidlal) is that there might
come from one of those consulted a good which was previously con-
cealed from the one who asks advice. ...”'”°

19 See EI, s.v. “Uhud”
170 Shafi, Kitab al-umm, 5:18. For “rationale” as a translation of istidlal, see Lowry,
The Legal-Theoretical Content of the Risala, 52-53, 100-101.






CHAPTER THREE

DIVORCE IN THE FORMATIVE PERIOD

Mu@dh b. Jabal related that the Prophet said: “O Mu‘adh, God has not
created anything on the face of the earth dearer to Him than manumis-
sion, and He has not created anything on the face of the earth more
loathsome to Him than divorce. Thus when a man says to a slave of his
that he is free if God wills, his slave is free, and his saying ‘if God wills’
does not affect his statement; but when he says to his wife, ‘You are
divorced if God wills; his saying ‘if God wills’ does affect his statement,
and he is not divorced.”

Since God never wishes a man to divorce a wife and always wishes him
to manumit a slave,” a man’s inclusion of the words, “in sha’ Allah” in
each of these statements produces two different results. This tradition
also highlights two other points. One is that there is a tendency often
(but not always) discernable in figh discussions devoted to divorce, to
avoid divorce and instead keep a marriage intact. Two is that the tradi-
tion assumes a divorce is brought about by a statement of repudiation
that a man makes to his wife. “You are divorced” (anti talig)’ is the
norm, and if a man says it to his wife, she immediately begins her post-
divorce waiting period, her ‘idda, of three menstrual periods or three
months if she is too old or too young to menstruate. If she is pregnant,
her ‘idda ends with her delivery. Once a woman has completed her
‘idda, a couple would no longer inherit from each other, and if they
wish to remarry, there must be a new marriage contract. Before a wom-
an’s ‘idda ends, her husband may return to her and resume their mar-
riage, but he can do this only twice. If a husband does return to his wife
during her ‘idda, he has “used up” one or two divorces in his marriage
with that woman. If he divorces her a third time, the divorce is

! ‘Abd al-Razzaq, Musannaf, 6:390, no. 11331. For this oath, see EI, s.vv. “In Sha’
Allah” and “kasam.”

2 See EQ, s.v. “Slaves and Slavery”; EI, s.v. “Abd” (2. The Kor'an. The Religious
Ethic).

3 Taliq, “divorced,” is an adjective that refers only to women and therefore does not
form a feminine with ta’ marbita. See Wright, A grammar of the Arabic Language,
1:187.
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irrevocable, and then the ex-husband cannot remarry his wife unless
she has first been married to another man and had sexual intercourse
in that marriage. Insistence on sexual intercourse in the intervening
marriage is to avoid tahlil (“making lawful”), which in this context
refers to a token marriage to another man, followed by an immediate
divorce so the original couple can remarry.* There is a difference
between an irrevocable (or triple) divorce and a definite divorce.
A definite divorce results if a husband does not return to his wife dur-
ing her ‘idda, for example after a first or second statement of divorce.
A couple who have been definitely divorced can remarry on the basis
of a new contract without the wife marrying someone else in between.

Talaq al-Sunna

1. Tawas said: “Talaq al-sunna means that a man divorces his wife in a
period of purity without having had intercourse with her. Then he
leaves her until she has menstruated three times.”

2. Ontheauthority of Salim b. ‘Abd Allah [b. ‘Umar]: Ibn ‘Umar divorced
his wife when she was menstruating. ‘Umar mentioned this to the
Prophet who said: “Order him to return to her, then let him divorce
her in a period of purity, or when she is pregnant.”

One cannot speak of an ideal divorce the way one does of an ideal
marriage, but taldq al-sunna—a divorce in accordance with the
sunna, as described in the first tradition above—turns out to be one in
which it is as easy as possible to reckon a woman’s ‘idda.” All jurists
point to Ibn “‘Umar’s divorce, described in the second tradition as
the standard, and all agree that taldq al-sunna refers to a man divorcing
his wife after she has completed a menstrual period and before again
having intercourse with her. Thus Aba Yasuf says: “Aba Hanifa related
to us ... that Ibn ‘Umar divorced his wife while she was menstruating,
but he was rebuked for that so he returned to her and divorced her

in a period of purity”™®

* This would be a hila (plural, hiyal), a stratagem, for circumventing a legal regula-
tion. For a discussion of these, see Schacht, Introduction, 79-81 and EI, s.v. “Hiyal”

> Ibn Abi Shayba, Musannaf, 4:5, no. 2.

¢ Ibid., 4:4, no. 8.

7 Her ‘idda should last for three menstrual periods or three intervals of purity
between periods. This depends on the meaning of the word qurii’ (sing. qur’). In some
traditions it refers to menstrual periods, but in others to the interval between two
periods.

8 Abua Yasuf, Athar, no. 589.
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There is also the possibility that, in accordance with the sunna, a man
can divorce his wife triply. He can divorce her again at the start of her
second and third periods of purity, and thus by the end of her ‘idda a
woman is triply divorced. Shaybani notes that he and Aba Hanifa think
this procedure is lawful.” Malik is adamant that it is not Medinese prac-
tice: in the Mudawwana, when Ibn al-Qasim is asked MaliK’s opinion of
it, he reports that Malik said he did not know anyone “in our town” who
approved of that or gave a fatwa to that effect. However, Malik admits
that if a man does divorce his wife triply during her ‘idda, once in each
period of purity, that is, in fact, a valid triple divorce.'” Shafi'1 says that the
Prophet did not mention a number in his ruling on Ibn ‘Umar’s divorce,
and therefore talaq al-sunna is about when to divorce, not how many
divorces a man can pronounce." Ibn Hanbal, when asked the meaning
of talaq al-sunna, agrees with Shafi7 and says: “That a man divorce his
wife during a period of purity without having had intercourse with her,
as the Prophet ordered Ibn ‘Umar to, and the question of single, double,
or triple divorce is not part of it (i.e., of the definition of talaq al-sunna)”**
Here both ShafiTand Ibn Hanbal interpret the tradition from the Prophet
to address the question of when taldq al-sunna takes place, not how
many divorces are involved, and they take no position one way or the
other on the question of triple divorce over the course of one ‘idda.

The opposite of talaq al-sunna is talaq al-bida, or a divorce in
accordance with an innovation.” It refers to a triple divorce pro-
nounced in one session. All jurists disapprove of it, but at the same
time they think it is valid. Shaybani reports a tradition in which a man
comes to Ibn “Abbas and says he has divorced his wife triply. Ibn ‘Abbas
scolds him and says he has both disobeyed his Lord and forbidden
himself his wife, unless she first marries another man. This combina-
tion of disapproval and declaring it lawful, Shaybani says, is Abu
Hanifa’s doctrine, as well as that of all scholars; there is no disagreement
about it."* Shaybani is correct: Malik, Shafi7, and Ibn Hanbal all note
that triple divorce is not forbidden, but they do not approve of it."”

® Shaybani, Athar, 99, nos. 462 and 463. See also al-Jami' al-saghir, 156.
10 Sahnan, Mudawwana, 2:419-20.
! Shafi, Kitab al-umm, 5:180.
12 Spectorsky, Chapters, 162, §63.
3 Por a discussion of innovation, see EI, s.v. “Bida”
4 Shaybani, Athar, 105, no. 486.
> See Malik, Muwatta’, 3:166-67; Shafi1, Kitab al-umm, 5:180; and Spectorsky,
Chapters, 69, §67.
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In the Muwatta’, Malik reports a parallel story of a man who told Ibn
‘Abbas that he had divorced his wife one hundred times. Ibn ‘Abbas
responded that the man had divorced his wife triply and mocked the
ayas of the Qur’an with the other ninety-seven.'s

Divorce before Intercourse

1. Tawas and ‘Ata’ both said: “If a man divorces his wife triply before

having intercourse with her, it counts as a single divorce”"’

2. Sha'bi said: “If, before he has had intercourse with her, her husband
saystoher, ‘Antitaliq, antitalig, antitalig, then she hasbecome for-
bidden to him (harumat)”*®

If a man divorces his wife before the couple have had intercourse, she
does not wait an ‘idda during which he can return to her, but she imme-
diately becomes a “stranger” (ajnabiyya) to him. A man and a woman
are described as “strangers” when they are not related to each other by
marriage, consanguinity, or foster relationship. In this case, if he has
divorced her singly and wishes to remarry her, a new contract and a
new marriage portion must be negotiated. Jurists disagreed about what
happened if he divorced her triply, depending on the exact wording of
his divorce statement.

The first tradition above says that a single statement such as “You are
triply divorced” does not count as more than a single divorce if a hus-
band says it before having intercourse with his wife. In the second,
three sequential declarations result in a triple divorce. Aba Hanifa
reverses the effect of each statement, so in Athar Abi Yisuf, there is a
tradition from Abu Hanifa on the authority of Ibrahim [al-Nakhai]
who said: “If a man says to a wife with whom he has not had inter-
course ‘You are divorced, you are divorced, you are divorced, she was
divorced by means of the first statement, and the next two are uttered
regarding a person over whom he has no authority. However if he
divorces her triply all at once (i.e., with the one statement “You are
triply divorced”), she is not lawful for him until she has first been mar-
ried to another husband.”** Malik, Shafi1. and Ibn Hanbal all agree with

16 See also Shaybani, Athar, 105, no. 486 for a similar story.

17 Tbn Abi Shayba, Musannaf, 4:21, bab 20, no. 1.

18 The expression harumat, “she has become forbidden,” means that he cannot marry
her. In this case he cannot marry her until she has first been married to someone else.

1 Abu Yasuf, Athar, no. 605. This tradition is repeated in Shaybani, Athar, 101,
no. 470.
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Abu Hanifa.® Shafi7 says that he himself chooses (akhtaru) that a
husband who has not had intercourse with his wife behave the same
way as one who has, that is, he should divorce her singly. That way,
Shafii points out, if he has not had intercourse with her, a man can
become his former wife’s suitor and remarry her, and if he has had
intercourse, he can return to his wife if he wishes to, during her
‘idda.®

‘Idda

As we saw above, the length of time a woman must wait before remar-
rying after a divorce or the death of her husband is extensively covered
in the Quran. However, jurists debated additional issues both about
the ‘idda of the divorcée and that of the widow. For the divorcée, one
issue was the meaning of the word qur’ (plural, qurii’ or aqra’). Another
was how to reckon her ‘idda if she does not menstruate and begins
waiting her ‘idda in terms of months but then starts to menstruate, or,
conversely, begins waiting her ‘idda in terms of menstrual periods and
then stops menstruating. Then there is the question of lodging and
maintenance during the idda of a woman who has been triply or defi-
nitely divorced, and finally, the question of a woman’s comportment
during her ‘idda.

Qur’, Agra’
1. Yahya b. Sa‘id on the authority of ‘Urwa on the authority of ‘A’isha,
who said: “Al-agra’ are periods of purity”
2. Abu Bakr [b. Abi Shayba] said: “Ibn ‘Uyayna related to us on the
authority of Juwaybir on the authority of Dahhak [that] al-aqra’ are

menstrual periods*

In Chapter 1, the word qurii’ in Qur'an 2:228, translated as three monthly
courses, can be understood to mean the interval between two men-
strual periods, as it does in the first tradition above, or, it can mean a
menstrual period, as it does in the second. The definition matters both
in terms of inheritance and in cases where a husband wishes to return
to his wife during her ‘idda after a non-final divorce. All texts devote

2 See Shaybani, Muwatta’, p. 236; Shafi’i, Kitab al-umm, 5:180; Spectorsky, Chapters,
203-4 and index, s.v. “Divorce”

2l Shafi, Kitab al-umm, 5:180.

22 Tbn Abi Shayba, Musannaf, 4:117, bab 152, nos. 1, 2,
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considerable attention to this word and adduce a number of traditions
to support one or another meaning. In addition to the two above, two
more in Muwatta’ Shaybani serve as good examples: Shaybani reports
that Malik related on the authority of Sulayman b. Yasar that a man in
Syria divorced his wife and then died just as she started the third men-
strual period of her ‘idda. She insisted that she still inherited from him;
his sons said she did not. They brought the matter to the Caliph
Mu‘awiya who, unable to find anyone knowledgeable about the prob-
lem in Syria, wrote to Zayd b. Thabit. Zayd responded that the minute
the woman’s third period began, the couple were free of any legal obli-
gations to each other, and therefore she did not inherit from her
deceased former husband. This story supports Malik’s understanding
of the meaning of qur’ in accordance with the first tradition above.”?
However, the next story Shaybani relates supports the second tradi-
tion and his own understanding of qur’, as well as that of Abt Hanifa.
Shaybani says that Aba Hanifa said that a woman waiting an ‘idda after
a non-final divorce was on the verge of washing just after her third
menstrual period when her husband came to her and said, “I return to
you.” She asked ‘Umar b. al-Khattab about that in the presence of Ibn
Mas‘iid, to whom ‘Umar turned for his opinion. Ibn Mas'td said that as
long as the woman had not washed after the third menstrual period of
her ‘idda, her husband had the right to return to her.?* Shafi7 agrees
with Malik that al-aqra’ refers periods of purity and not to menstrual
periods.” Ibn Hanbal does not commit himself to either meaning; he
merely says a woman who menstruates waits an ‘idda of three agra’*

An ‘Idda of Three Aqra’ or Three Months

On the authority of Abt Hanifa on the authority of Hammad on the
authority of Ibrahim [who] said: “When a man divorces a woman singly
or doubly, and then she menstruates once or twice but then ceases to
expect further menstrual periods, she should restart an ‘idda of three
months. But if she subsequently menstruates [before three months are

» Shaybani, Muwatta’, 244-45. See also Malik, Muwatta’, 3:203, for this same story,
and 202 for a story in which ‘A’isha insists that al-aqra’ are the intervals of time
between menstrual periods.

2 See again Shaybani, Muwatta’, 244-45. Shaybani reports several more traditions
to support his understanding of the term, see 245-46.

% See Shafii, Kitab al-umm, 5:209-10. Shafi'1 supports his view with a number of
traditions identical to those found in Malik’s Muwatta’, as well as additional ones.

>3

% See Spectorsky, Chapters, 86-87, §164 and §165, and also s.v. index, “aqra’.
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up], then she waits an ‘idda on the basis of menstruation, since the ‘idda
of months became invalid. Further, husband and wife inherit from each
other, as long as she is in her ‘idda, and he has the right to return to her”
He continued: “If a woman who has ceased expecting menstrual periods
is divorced, she should wait an ‘idda of months. But if she waits a month,
or two, or more, and then again menstruates, she should restart waiting
her ‘idda in terms of menstrual periods. If the same process is repeated,
she should start again in terms of months. She cannot wait an ‘idda reck-

oned in a combination of months and menstrual periods”?

This tradition provides Abu Hanifa’a opinion of how to calculate a
woman’s ‘idda if she has started to wait three months and then begins
to menstruate, or if she has started to wait three menstrual periods and
then stops menstruating. His opinion is that however long it takes, a
woman must wait an ‘idda either of three consecutive menstrual peri-
ods or three consecutive months. Shaybani reaffirms Aba Hanifa’s
opinion and points out that in the Qur’an, four time limits are described
for an ‘idda: the first, the term of a woman’s pregnancy; the second,
three menstrual periods; the third, three months for those too young to
menstruate, and the fourth, three months for those too old to do so.?
Malik agrees with Aba Hanifa and Shaybani, as do Shafi and Ibn
Hanbal.”

Lodging and Maintenance during the ‘1dda of a Woman Triply or
Definitely Divorced

1. Shurayh said about the triply divorced woman: “She receives mainte-

nance and lodging”*

2. Al-Hasan [al-Basri], ‘Ata’, and Sha'bi said about the triply divorced
woman: “She receives lodging and not maintenance.’*

3. Sha'bi said: “Fatima bt. Qays said: ‘My husband divorced me triply dur-
ing the lifetime of the Prophet, and the Prophet said: “You receive nei-

ther lodging nor maintenance.”’”*

7 ‘Abd al-Razzaq, Musannaf, 6:340, #11099.

8 Shaybani, Muwatta’, 247.

¥ See Malik, Muwatta’, 3:212-13; Shafi1, Kitab al-umm, 5:213; Spectorsky, Chapters,
133, §134; 203, §202. Shaybani notes that Aba Hanifa’s and his own opinion holds, even
if a woman’s ‘idda is prolonged for eighteen months. This eventuality is the subject of
several traditions in which one of the not-yet former spouses dies and the other inher-
its long after they had expected to be divorced. For two of these, see Spectorsky,
Chapters, 85, n. 25.

% “‘Abd al-Razzaq, Musannaf, 7:27, no. 12041.

3 Ibn Abi Shayba, Musannaf, 4:108, no. 6.

32 Tbid., 4:109, no. 2.
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4. “‘Umar b. al-Khattab said: “We do not forsake the book of our Lord for
the words of a woman. The triply divorced woman receives lodging
and maintenance.”*

If a woman is waiting an ‘idda after a non-final divorce, her husband
can return to her at any point during this time. Therefore, she remains
in her marital home and receives both lodging and maintenance. In
accordance with Quran 65:6, a divorced woman who is pregnant
receives lodging and maintenance until her delivery, regardless of
whether she is waiting an ‘idda after a non-final or a final divorce. That
leaves the question of the ‘idda of a woman who is triply or definitely
divorced. The traditions above describe the controversy over whether
she receives lodging and maintenance (in accordance with the first tra-
dition), only lodging (the second tradition), or neither (the third). This
tradition quotes Fatima bt. Qays, whose ‘idda is fully discussed in early
texts. Those who disagree with her statement here, and support lodging
and maintenance for the triply divorced woman, often discredit her by
using the quotation from ‘Umar in the fourth tradition.

The Hanafi position is that the triply divorced woman receives both
lodging and maintenance. In Athar Abi Yusuf, Abu Yasuf quotes a ver-
sion of the fourth tradition: ““Umar said, “‘We do not forsake the book
of God and adopt the doctrine of a woman when we do not know
whether she told the truth or lied. ”**

Malik and ShafiT both agree with the second tradition that the
triply divorced woman receives lodging but not maintenance. In the
Muwatta’, Malik says that Fatima bt. Qays’s husband divorced her while
he was in Syria and sent a representative to her with some wheat.
Surprised at the inadequacy of the amount, she complained to the
Prophet, who informed her that she did not receive maintenance dur-
ing her ‘idda.”® Further, Malik relates that he heard Zuhri say: “The tri-
ply divorced woman does not leave her house until she can lawfully

# Ibid., 4:108, no. 10.

34 Abu Yasuf, Athdr, no. 608. See also Ikhtilaf Abi Hanifa wa-Ibn Abi Layla in Kitab
al-umm, 7:158, where Abu Hanifa quotes 65:6 with the unspoken assumption that the
verse applies to all divorcées, pregnant or not. See also Shaybani, Muwatta’, 240-42 for
several stories of women who were made to remain in their houses until their ‘iddas
had ended. Shaybani says he and Aba Hanifa support these.

35 The Prophet then arranged for her to wait an ‘idda in the house of Umm Maktam’s
son, who was blind. The implication is that this was a special arrangement occasioned
by the fact that Fatima’s husband’s house was isolated or because she was abusive
toward her husband’s relatives, or they were abusive toward her. See Malik, Muwatta’,
3:210 where Zurqani’s commentary mentions several possibilities.



DIVORCE IN THE FORMATIVE PERIOD 113

remarry. She receives maintenance only if she is pregnant, in which
case she receives it until she gives birth!” Malik adds: “This is our prac-
tice™® ShafiTm quotes Qur'an 65:1 to point out that divorced women
must not be expelled from their houses unless they commit open immo-
rality. Maintenance, he says, is specifically mentioned for pregnant
divorcées in Qur’an 65:6 and therefore is not granted to those who are
triply divorced and who are not pregnant.”” Ibn Hanbal grants neither
and says that 65:6 (lodge them where you dwell) applies only to revoca-
bly divorced women. Ibn Hanbal supports the third tradition above
and says that the Prophet granted Fatima bt. Qays neither lodging nor
maintenance and instructed her to wait her ‘idda in the house of Umm
Maktam’s son, who was blind and therefore could not see her in an
inappropriate manner. He disagrees with the fourth tradition and says:
“I follow the hadith of Fatima bt. Qays.”*®

There are many traditions about Fatima bt. Qays, whose husband
Abu ‘Amr b. Hafs divorced her triply, either all at once or for the third
time.” All state that she did not wait her ‘idda in her husband’s house
and that the Prophet arranged for her to wait it elsewhere. Some say the
Prophet did this because triply divorced women are not entitled to
lodging (as in the third tradition), others that special circumstances
caused the Prophet to remove her, and others that whatever she had to
say about her ‘idda was not to be trusted (as in the fourth tradition).*

‘Idda of the Widow

1. ‘Atad’ said: “The widow waits an ‘idda of four months and ten days,
even if her husband has not had intercourse with her, or if she is nurs-
ing or has weaned [her child]” Ma‘mar said: “And someone who heard
al-Hasan [al-Basri] informed me that he said the same thing™*'

% Malik, Muwatta’, 3:210.

3 Shafii, Kitab al-umm, 5:235-37.

3 Spectorsky, Chapters, 125, §110.

¥ In addition to the two quoted here, see Wensinck, Concordance, s.v. “Fatima bt.
Qays” for those found in the Six Books. See also Stern, Marriage in Early Islam, 136-40
for discussion of those in Ibn Sa‘d’s Tabagat and Ibn Hanbal’s Musnad.

 As here, ‘Umar b. al-Khattab is the Companion usually quoted as dismissing her
report. Ibn Hanbal, who holds that the triply divorced woman is not entitled to lodging
or maintenance, says that the traditions from ‘Umar about Fatima bt. Qays are not
sound. See Spectorsky, Chapters, 85-86, §160. For a full discussion of lodging and
maintenance for a triply divorced woman, see Hawting, “The Role of Qur'an and Hadith
in the Legal Controversy about the Rights of a Divorced Woman During her Waiting
Period (‘Idda)”

1 “Abd al-Razzaq, Musannaf, 7:28, no. 12050.
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2. Ibn ‘Abbas said: “God said: She waits an ‘idda of four months and ten
days, and He did not say she waits it in her house. She waits an ‘idda
wherever she wishes”*

3. Ibn ‘Umar said, “During her ‘idda, the widow does not leave her hus-

band’s house”*

4. Jabir b. ‘Abd Allah said, “The widow does not receive maintenance;
her inheritance suffices”*

The first tradition is a general statement about a widow’s ‘idda; it suggests
that regardless of the details of her marriage or her personal situation,
propriety demands that she wait a full idda. The second agrees with the
first about the length of time her ‘idda must last and brings in another
issue by saying she is free to wait it wherever she wishes. The third
reflects disagreement about where she waits it. This disagreement is tied
in with the fact, mentioned in the fourth tradition, that she is not enti-
tled to maintenance since she inherits from her late husband.

The ‘idda of a pregnant widow is not specifically mentioned in the
Qur’an, which states only that a widow’s ‘idda is four months and ten
days (2:234), and that a pregnant woman’s ‘idda ends with her delivery
(65:4), but all jurists hold that a pregnant widow’s ‘idda ends with her
delivery, so they do not support the opinion attributed to ‘Ata’ and Ibn
‘Abbas (in the first and second traditions) that she should wait four
months and ten days in any case.”

On the question of whether the widow may go out during the
day, Shaybani says he and Abua Hanifa think that since she is not
entitled to maintenance, she may go out during the day “to seek God’s
bounty;” but she must not spend the night away from home.* Malik’s
agreement with Shaybaniand Aba Hanifa is illustrated by several stories
in the Muwatta’. The first is that of Furaya bt. Sinan the sister of the
Companion Abu Sa‘id al-Khudri. When she was widowed, she asked
the Prophet if she could return to her family since her husband had not
left her in a house that he owned, and she was destitute. Initially the
Prophet said she could but then changed his mind and said she must
wait her ‘idda in the house she occupied when her husband died.

4 Tbid., 7:29, no. 12051.

4 Ibid., 7:31, no. 12062.

4 Tbid., 7:37-38, no. 12085.
5 See Malik, Muwatta’, 3,221-22; and Shafii, Kitab al-umm, 5,223-24. See also Abu
Yasuf, Athar, no. 651 and no. 652; Shaybani, Muwatta’, 234-35; and Schacht, Origins,
225-26.

46 Shaybani, Athdr, 111, nos. 512 and 513.

'
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The second is about the widow of the Companion al-Sa’ib b. Khabbab,
who came to ‘Abd Allah b. ‘Umar and said that her late husband had a
tillage in Qanat that she wished to cultivate. She asked whether she
could spend the night there.*” He did not allow her to, so she rose early
to go cultivate her land and returned home at night to sleep. In a third
story, Umar b. al-Khattab turned back several widows who had traveled
in from the desert to start the pilgrimage before their ‘iddas had end-
ed.*® Ibn Hanbal too says that the widow can go out during the daytime,
but must spend the night in her husband’s house.*

Shafi1 tells the same story about the ‘idda of Furay‘a bt. Sinan that
Malik does, and he agrees that a widow should stay in her husband’s
house for the full four months and ten days. However, he explores a
number of eventualities that might make it necessary for her to leave
her home, or wait her ‘idda in a distant town where she happened to be
when she learned of her husband’s death, or move to a different place
with her own relatives (rather than stay with her husband) if it turned

out her husband’s relations were leaving the area before her ‘idda
ended.”

Comportment during an ‘Idda

1. Sa‘id [b. al-Musayyib] said, “If a man has divorced his wife singly, he
must seek her permission to enter [her house, or her room] and she
wears whatever jewelry and clothing she wishes. However, if they have
only one room, they should separate themselves from each other with
a curtain, and he should greet her when he enters”

2. Shuba on the authority of al-Hakam [that he said] about the triply
divorced woman: “She should not apply kohl nor adorn herself” And
this was more important to him than the fact that the widow [also
should do neither of these things].*

In addition to receiving lodging and maintenance, a woman waiting an
‘idda after a non-final divorce is expected to behave in much the same
way she would if still married, since her husband might return to her at
any moment. However, her semi-married state is indicated in the first

47 The Wadi Qanat is to the east, on the outskirts of Madina.
8 See Malik, Muwatta’, 3:222-23.

* For example, see Spectorsky, Chapters, 86, §162, and §163.

0 Shafi, Kitab al-umm, 5:226-30. See Sahniin, Mudawwana, 2:475-76 for a discus-
sion of the widow’s status in her house when there are debts against her husband’s
estate.

°! Ibn Abi Shayba, Musannaf, 4:142, no. 4.

52 Ibid., 4:143, no. 5.

IS
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tradition above, which supports a certain physical distance between
husband and wife. The triply divorced woman and the widow are
lumped together in the second tradition, as well as in the discussions of
the jurists. During their ‘iddas both are expected to avoid personal
adornment.

Shaybani says, more directly than the first tradition, that he and Aba
Hanifa both agree that a woman waiting an ‘idda after a non-final
divorce adorns herself in the hope that her husband will return to her.
Regarding the triply divorced woman and the widow, Shaybani says
they should not wear dyed clothing and should avoid kohl and scent
except for medicinal purposes.® In general, Malik agrees with Shaybani
and Abu Hanifa both about a woman waiting an ‘idda after a non-final
divorce and about a triply divorced woman and a widow. So do Shafil
and Ibn Hanbal, although all three emphasize slightly different details.
For example, Malik relates a tradition in which the Prophet’s wife Umm
Salama told a mourning widow with eye trouble to apply kohl at night
but to rub it off during the daytime. Shafi7 says that the husband of a
woman waiting an ‘idda after a non-final divorce should treat her in
every way as he would a triply divorced [ex-]wife. Ibn Hanbal says the
husband of a woman awaiting a non-final divorce should not see her
hair during this period.**

Return of a Husband to his Wife during her ‘Idda

1. Ibrahim said: “If a man claims that he has returned to his wife before
the end of her ‘idda, he must provide witnesses”

2. Zuhri said: “If a man claims he returned to his wife before the end of
her ‘idda, he is not believed, even if he provides witnesses [after the

fact].>¢

In Chapter 1 we saw that as a wife’s ‘idda after a non-final divorce draws
to a close, in accordance with Qur’an 65:2, her husband should call wit-
nesses to the fact that he is either resuming the marriage or ending it.
The first tradition above reinforces the Qur’anic injunction, the second,

5 See Shaybani, Athar, 106, no. 488; and also Abu Yasuf, Athar, no. 664, for the
woman waiting an ‘idda after a non-final divorce; and no. 646 for a triply divorced
woman and a widow. I have translated mu asfar as “dyed.” Rescher defines it as dyed
with a dye that is saffron-colored. See his Vocabulaire du recueil de Bokhari, 60.

5 See, for example, Abu Yusuf, Athar, no. 646; Malik, Muwatta’, 3:230-37; Shaybani,
Muwatta’, 239-40; Shafi1, Kitab al-umm, 5:230-32, Spectorsky, Chapters, 140, §159.

% Ibn Abi Shayba, Musannaf, 4:175, bab 248, no. 1.

* Ibid., no. 2.
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suggests that he cannot claim after the fact that his return has been
witnessed. Although all jurists agree with the first tradition, they do not
agree with the second if facts on the ground indicate that a return has
taken place.

Shaybani, in accordance with the first tradition, says that during the
‘idda of a man’s wife, if he wishes to take his wife on a trip, he cannot
do so until his return to her has been witnessed. On the other hand,
Shaybani also says that if a woman gives birth less than two years after
her husband divorced her, that shows that he returned to her, regard-
less of whether his return was witnessed.”

Malik too seems willing to overlook the witnessing requirement
because he is reported to have said that if a man returned to his wife
during her ‘idda by having intercourse with her, and he was ignorant of
the fact that he should have had his return witnessed, his return is valid.
However, Malik is also reported to have said that if the man knew of the
witnessing requirement, then his return is not valid. Further, if the wife
in questions says to her husband: “Do not have intercourse with me until
your return to me has been witnessed,” she has acted with propriety.

ShafiT says that to return to his wife, a man must have two reliable
witnesses witness his return, as God ordered. Further, a man must
make a statement of return. ShafiT insists that just as there is no
marriage or divorce without speech, so there is no return without it.
Shafi7 offers various statements a husband can make. He can, for exam-
ple, say such things as: “I return to her;” or “I return her to me” He is
not as lenient as Malik: if, without saying anything, a husband merely
returns to his wife and has intercourse with her, that, according to
ShafiT, is intercourse owing to an uncertainty (shubha). Such a man
does not receive a hadd, but a ta’zir punishment, and so does his wife
if she was aware that he did not previously state his intention to return
to her.”

%7 Shaybani, al-Jami" al-saghir, 186-87.

8 Sahnan, Mudawwana, 2:324. Sahntn also records a tradition from Ashhab on the
authority of ‘Abd Allah b. Dinar that when Ibn ‘Umar divorced Safiyya bt. Abi ‘Ubayd,
he had two men witness his divorce, and when he wished to return to her, he had two
men witness his return before he [again] had intercourse with her. Mudawwana,
2:325.

% In this case, shubha refers to the fact that although it seemed as if the husband’s
return to his wife was lawful, since he failed to have his return witness, it was not. Shafii
goes on to say that this invalid marriage requires both a new marriage portion and
also an ‘idda before the husband can return to his wife on the basis of their original
marriage. Shafii, Kitab al-umm, 5:243-44.
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Ibn Hanbal says only that a return must be witnessed: “In order to
return to his wife, a man has two other men as witnesses when he says:

>»

‘I return to Fulana bt. Fulan.” He adds that a man must do this regard-
less of whether his wife is present.®

Condition of the Husband

Divorce in Death Illness (marad al-mawt)

1. Regarding a man who divorced his wife while ill and then died,
Ibn al-Zubayr said: “‘Uthman had the daughter of al-Asbagh al-
Kalbiyya inherit, but as far as I am concerned, I do not think that a
triply divorced woman (mabtuta) inherits”®

2. “Ubayy b. Ka'b said: “If a man divorces his wife while ill, she inherits
from him even if a year passes without his either recovering or
dying”¢

3. ‘Umar b. al-Khattab said: “If a man divorces his wife while ill, she
inherits from him as long as she is in her ‘idda, but he does not inherit

from her”®

By the 2nd/8th century, it was generally held that special rules applied
to a terminally ill man that prevented him from disposing of more
than the one-third of his estate that he was free to leave as a bequest.**
For, in an effort to alter the distribution of the remaining two-thirds
among his heirs, a terminally ill man might wish to divorce a wife
(or wives) triply so that she immediately became a “stranger” to him
and more of his estate could devolve on other relatives, or so that
he could leave the divorced wife a discretionary bequest that would
be larger than her widow’s share of his estate. When we think about
the divorce of an ill man, it is important to remember that only if he
dies from the illness during which he pronounced a divorce, is the
divorce invalid.

€ Spectorsky, Chapters, 89, $175.
! Ibn Abi Shayba, Musannaf, 4:151, bab 200, no. 3.

%2 1bid., no. 2.

% ‘Abd al-Razzaq, Musannaf, 7:64, no. 12201.

¢ Conversely, any transactions he undertook during an illness from which he
recovered were valid. See EI, s.v. “Mirath” and EQ, s.v. “Inheritance” If a man divorces
his wife while ill, then recovers and then dies of another illness, his divorce is valid. See
Coulson, Succession in the Muslim Family, 277-79, for discussion of the legality of a
terminally ill man’s divorce. All illnesses are considered terminal until a person recov-
ers. For a discussion of the early development of marad al-mawt, see Hiroyuki
Yanagihashi, “The Doctrinal Development of “Marad al-Mawt in the Formative Period
of Islamic Law;” Islamic Law and Society, 5 (1998), 326-58.

o
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The first tradition above refers to a story often used to illustrate con-
demnation of a divorce pronounced by an ill man. ‘Abd al-Rahman b.
‘Awf, husband of Tumadir bt. al-Asbagh al-Kalbiyya, divorced her tri-
ply during his terminal illness. After he died, the Caliph ‘Uthman b.
‘Affan had her inherit from him despite the fact that her ‘idda had end-
ed.® Ibn al-Zubayr himself, however, although he relates this tradition,
thinks that a triply divorced woman does not inherit from her husband
and that terminal illness does not affect this rule. In the second tradi-
tion, ‘Ubayy b. Ka'b emphasizes his agreement with ‘Uthman’s position
by referring to a situation in which the ill husband lingers long after his
ex-wife’s ‘idda has ended. In the third tradition, the Caliph ‘Umar disa-
grees and says that a wife divorced triply by a terminally ill husband
inherits only during her ‘idda, not after it has ended.

Shaybani reports his own and Aba Hanifa’s disagreement with
‘Uthman and their support of ‘Umar’s view that the wife inherits only
during her ‘idda.*® Malik adopts the position taken by ‘Uthman in the
first tradition above and by ‘Ubayy b. Kab in the second. In the
Mudawwana, going one better than the second tradition above, Malik
is reported to have said that even if a woman has remarried after her
husband died, as long as he divorced her while he was ill and sub-
sequently died of that illness, she inherits from him.®” Ibn Hanbal agrees
with Malik that a woman inherits from a husband who divorced her
while terminally ill, both during and after her ‘idda, but not, he says,
once she has remarried.®® On the question of a terminally ill man
divorcing his wife before the couple have had intercourse, the Hanaffs,
Malik, and Ibn Hanbal are agreed that she receives half her marriage
portion and does not wait an ‘idda, as in the case of a healthy man’s

6 See Malik, Muwatta’, 3:195, where Malik tells this story (of which he approves)
and also ZurqanTs commentary on it.

6 Shaybani, Muwatta’, 234. Shaybani reports on Shurayh’s authority that ‘Umar
b. al-Khattab wrote to him that a woman triply divorced by an ill husband inherits
from him only if he dies during her ‘idda, but not after it has ended.

 In another version of Tumadir’s divorce from ‘Abd al-Rahman b. ‘Awf, she asked
him to divorce her, which he did, but as he was ill and subsequently died of that illness,
‘Uthman had her inherit from him after the end of her ‘idda. Other instances of
‘Uthman insisting on an [ex-]wife inheriting from an ill [ex-]husband who dies of his
illness long after her ‘idda has ended are reported both in the Muwatta’, see 195-97,
and Zurqani’s commentary. For these cases and a number of other details, see the
discussion in Sahnin, Mudawwana, 3:34-40.

8 See Spectorsky, Chapters, 178, §112. See 136, §140, where Ibn Hanbal refers to the
Medinese position: “The Medinese say she inherits from him after the end of her ‘idda,
even if she has remarried”
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divorce before intercourse. However, Malik says she also inherits from
him. Abt Hanifa, Shaybani, and Ibn Hanbal say she does not.*”

Shafii takes a very different view of a terminally ill husband’s divorce.
He says that God made the divorce of a sane man in his majority valid.
Divorce, he continues, means that a man forbids himself a wife who
was previously lawful for him, and whether he is ill or healthy at the
time is not relevant. Following this logic further, Shafi7 points out that
if a man divorces his wife before intercourse, or triply, she does not
inherit from him, and if she is to die first, he will not inherit from her.””
He quotes approvingly Ibn al-Zubayrs opinion in the first tradi-
tion above” and goes on to point out that triple divorce or divorce
before intercourse means that the couple are no longer spouses and
have immediately become “strangers.” For one thing, the husband can
no longer return to his wife; for another, they do not participate in
preparing each other for burial if one of them dies. If, therefore, the
husband dies of his illness, his wife does not inherit from him (even if
she is waiting an ‘idda), because she is no longer his wife.”

Divorce of the Intoxicated Man

1. Aban b. ‘Uthman said ‘Uthman said: “Neither the insane nor the
intoxicated man can divorce.””

2. Qatada said: “His [the intoxicated man’s] divorce is valid, and he is
flogged appropriately””*

Conditions of the husband that may invalidate any divorce pronounce-
ment he makes are intoxication, along with insanity, idiocy, and

¢ In Malik, Muwatta’, 3:196-97, Malik adds that in the case of divorce before inter-
course, there is no difference in inheritance between the bikr and the thayyib. For Aba
Hanifa’s and Shaybani’s view, see Shaybani, Athar, 102, no. 472; for Ibn Hanbals,
Spectorsky, Chapters, 83, §145.

70 Shafi‘T knows the story of ‘Abd al-Rahman b. ‘Auf and Tumadir, as well as several
other traditions, all of which he considers weak. See Shafi, Kitab al-umm, 5:254-55.

7! Shafi'i provides an isnad for it, which he says is muttasil (i.e., unbroken, and hence
sound and to be followed). Kitab al-umm, 5, 254.

72 Shafif, Kitab al-umm, 5, 234-35. Shafil goes on to discuss terrifying illnesses that
might invalidate divorce. He suggests that they are incapacitating illnesses, like pneu-
monia or pleurisy, and that death comes very quickly after a man sickens and becomes
bedridden. The implication here is that in such dire circumstances, a divorce statement
can only be motivated by a man’s wish to alter his estate. See 5:235. For the difference
between ShafiTs (and the Shafi‘ite position) and that of other jurists about the legal
effects of actions a man takes when terminally ill, see Coulson, Succession, 276-77.

7> Ibn Abi Shayba, Musannaf, 4:24, bab 27, no. 2.

74 That is, he is flogged in accordance with the hadd punishment for intoxication.
‘Abd al-Razzaq, Musannaf, 7:82, no. 12298.
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delirium. There is no disagreement that an insane man’s divorce state-
ment is not valid, and, despite the opinion attributed to ‘Uthman in the
first tradition above, there was general agreement that an intoxicated
man’s divorce statement is valid. Shaybani reports several traditions on
the authority of Abii Hanifa about the divorce of a man who is intoxi-
cated, delirious, or asleep. If a man is asleep, his divorce is not valid; if
he is delirious, it is not valid until he recovers. Similarly, his divorce is
not valid as long as he is irrational. If he is intoxicated, his divorce is
valid.” Malik also considered the divorce of the intoxicated man valid.
In the Muwatta’, he says that he has heard that “Sa‘id b. al-Musayyab
and Sulayman b. Yasar were asked about the divorce of the intoxicated
man, and they said, ‘If the intoxicated man divorces, that is valid, and if
he kills, he is killed, and that is our practice””

In Kitab al-umm, Shafi1 discusses differentiating between the
divorce of an insane or an ill man and that of an intoxicated one. He
discusses the intoxicated man in the framework of the duties of an
adult Muslim.” Whoever is charged with the obligation of prayer and
is subject to hadd punishments, ShafiT says, can pronounce a valid
divorce. The divorce of a man not of sound mind is not valid, nor is he
charged with prayer or subject to hadd punishments. The same is true
of the idiot and the man who is delusional, delirious, or otherwise ill in
such a way that he loses his mind. If and when he recovers it, he can
immediately pronounce a valid divorce and is again charged with the
duties of an adult Muslim. But the intoxicated man, Shafi1 points out,
is not in the same position as one granted remission by virtue of his
illness, for whom, when he loses his mind, “the pen is lifted” The intox-
icated man is a sinner, and the pen is not lifted for him.”® Ibn Hanbal

7> Shaybani, Athar, 108-9, see nos. 500-3.

76 Malik, Muwatta’, 3:219. This story is repeated in the Mudawwana, along with
several others that validate the divorce of the intoxicated man and invalidate that of
the man who is delirious or ill. See Sahnan, Mudawwana, 3:29-30.

77 See Shafif, Kitab al-umm, 5:253-54. Shafi'T quotes Qur'an 24:59 and 4:6 to point
out that once a man has reached puberty, he becomes an adult with adult responsibili-
ties. For a man, this is at fifteen years of age. Shafi'i notes here that the Prophet allowed
Ibn “‘Umar to go to battle at the age of fifteen, but not at fourteen.

78 For traditions about a person who is not to be judged for his actions or for whom
“the pen is lifted,” see Wensinck, Concordance, 8, s.v. g, I, m, (qalam). In an example in
NasaTs Sunan in Kitab al-talaq, ‘A’isha said that the Prophet said, “The pen is lifted for
three people: the sleeping person until he awakes, the minor until he becomes an adult,
and the insane person until he regains his mind or recovers” Nasa’i, Sunan, 6:156. See
also Bukhari, Sahih, 3:405.
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knows the first tradition quoted above on the authority of ‘Uthman,
but he agrees with Shafi'i and quotes him saying: “The pen is not lifted
for the intoxicated man.”

Takhyir and Tamlik

A husband can transfer the option of initiating a divorce to his wife by
giving her the choice (takhyir) of separating from him. This option, as
we saw in chapter 1, is associated with Qur'an 33:28-29 and a moment
of discord in the Prophet’s household. Two kinds of statements are dis-
cussed by means of which a man temporarily transfers to his wife the
right to divorce him. In one, he invites her to choose whether to be
divorced or remain married to him (takhyir); in the other, he tells her
that her matter is in her hands, or that he is transferring to her the
authority to initiate divorce (tamlik). For takhyir, jurists usually think
of a man saying to his wife: “Choose!” For tamlik, they think of him
saying: “Your matter is in your hands”

1. Ibrahim [al-Nakha‘] said, concerning a man who gives his wife the
choice: “Ali said, ‘If she chooses herself, that becomes a single definite
divorce. If she chooses her husband, a single divorce [and his return to
her] has [automatically] taken place, and he has the right to her (ie.,
to return to her during her ‘idda in a second divorce). But ‘Umar b.
al-Khattab and ‘Abd Allah b. Mas‘td said that if she chooses herself
that means a single divorce, and he (i.e., her husband) has the right to
[return] to her [during her ‘idda], but if she chooses her husband,
nothing further happens” He continued: “Zayd b. Thabit said: ‘If she
chooses herself, that counts as a triple divorce’ 7%

2. Masrugq said: “Giving a wife the choice (takhyir) and putting her mat-
ter into her hands (tamlik) are the same.”®!

3. Masrugq said: “A man came to ‘Umar and said: ‘I put my wife’s matter
into her hands and she divorced herself triply’ Then ‘Umar said to
‘Abd Allah [b. ‘Abbas]: ‘What do you think?’ ‘Abd Allah replied: ‘T
think it is a single divorce and he has the most right to her. ‘Umar said:
“That is my opinion as well. %2

7 Spectorsky, Chapters, 127, $§119. Ibn Hanbal also refers to a tradition that says
Mu'‘awiya permitted the divorce of the intoxicated man, but refers to ShafiTs position
to support his own.

8 “Abd al-Razzaq, Musannaf, 7:9, no. 11975. I have accepted the editor’s footnoted
emendations.

8 Tbid., 7:8, no. 11969.

8 Ibn Abi Shayba, Musannaf, 4:43, no. 1.
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>

4. Shu'ba said: “I said to al-Hakam: ‘She said, “I divorce myself triply’
He [al-Hakam] said, ‘If he put her matter into her hands, she is indeed

triply divorced from him.”#

The first tradition above mirrors the disagreements among jurists
about the effect of a woman exercising the option her husband has
given her. In the opinion attributed to ‘Alj, the choice itself results in a
single divorce regardless of whether she chooses to separate from or
stay with her husband. In that attributed to ‘Umar and Ibn Mas'ad,
nothing happens if she chooses her husband; if she chooses divorce,
her choice results in a single divorce. However, Zayd b. Thabit says that
if she chooses herself, it results in a triple divorce. The second tradition
says that takhyir and tamlik statements have the same effect. In the
third, tamlik gives a wife the right to divorce her husband singly, but in
the fourth, the decision of whether to divorce singly or triply is hers.

Shaybani goes over the options presented in the first tradition above,
then says that he and Abu Hanifa follow a hadith on the authority of
‘A’isha who said: “The Prophet gave us the choice. Then we chose him,
and that did not count against us as a divorce.” Shaybani disagrees with
the second tradition and says that he and Aba Hanifa both think that
takhyir and tamlik differ whenever a wife opts for divorce: if her hus-
band has said “Choose,” and he meant by his statement to give his wife
the option of divorcing him, if she chooses divorce, her choice results
in a definite divorce, regardless of whether he had a single or a triple
divorce in mind. However, if a husband says “Your matter is in your
hands,” and she chooses herself, then the nature of the divorce that
results (i.e., single or triple) is in accordance with his intention in mak-
ing the statement, and any ambiguity in what the husband meant is
resolved by having him take an oath.*

Malik supports the view attributed to ‘Umar and Ibn Mas‘ad in the
first tradition above, that if a woman chooses to stay with her husband,
no divorce has taken place. However, he attributes this position to Zuhri.
“That is;” Malik says, “the best that I have heard.” If she chooses herself,
MaliK’s position is the one attributed to Zayd b. Thabit in the first tradi-
tion: that her choice means a triple divorce, regardless of whether the

8 Tbid., 4:44, no. 11.

8 See Shaybani, Athar, 114-15, no. 530, and 116, no. 536. These are two of the tradi-
tions that Shaybani devotes to takhyir and tamlik. I have simplified his discussion.
For more ramifications of both takhyir and tamlik, see further in his Athar, 115-16,
nos. 531-534) and in al-Jami" al-saghir, 166-68.
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husband insists that he did not mean to authorize her to divorce triply.
This too Malik describes as “the best that I have heard on this matter” In
addition he says that if a man gives his wife the choice, and she says she
accepts it only for a single divorce, her statement has no import, and she
remains married to him.* On tamlik, Malik agrees with Abt Hanifa and
Shaybani that it differs from takhyir, but not quite in the same way that
they hold it does. In accordance with the fourth tradition above, Malik
says that once a man has put his wife’s matters into her own hands, it is
up to her to decide how many divorces she wishes to effect. However, if
the husband takes an oath that he meant to authorize her to divorce
only singly, then he can return to her during her ‘idda.

ShafiT discusses only takhyir. He agrees with Malik that the choice
the Prophet gave his wives, and their choosing to remain with him,
did not constitute a divorce, and he reports this on the authority of
‘A’isha. However, he notes that two traditions, also on the authority of
‘A’isha, support the view that the whole procedure meant that a single
revocable divorce had occurred. If a wife chooses herself, ShafiT says,
Malik’s opinion that she has effected a triple divorce cannot be correct
because that would mean a triple divorce all at once which the Prophet
and the Companions disapproved of.%

Two opinions are reported from Ibn Hanbal. One is that if the wife
chooses her husband no divorce has taken place; the other, that a single
divorce has taken place.®” On the difference between takhyir and tamlik,
Ibn Hanbal says: “When a man says to his wife “Your matter is in your
hands, then she decides what her status is to be.” So here he seems to
agree with the fourth tradition and with Malik. He continues: “But
when he says ‘Choose!’ and she chooses herself, that counts as a single

divorce, and he has the right to return to her”®

Khul

Khul', a divorce initiated by a wife rather than her husband, as we
saw in Chapter 1 is mentioned in Qur’an 2:229-30. Jurists focused on

8 Malik, Muwatta’, 3:183.

8 See ShafiT, Kitab al-umm, 5:139-40 and 7:172. Shafii does not provide an isnad
for his own opinion on the authority of ‘A’isha, although he does for the opinion, also
on her authority, that the whole procedure resulted in a single revocable divorce. See
also Schacht, Origins, 215, for the development of these two views of takhyir.

8 See Spectorsky, Chapters, 126, §114, and 168, $83.

8 Tbid., 200, §191.
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several issues. Two of them are reflected in the following four tradi-
tions. One is whether khul’ can really be defined as a divorce (and there-
fore counted as one of the three divorces allowed a couple before they
are permanently divorced), or whether it is instead an annulment
(faskh), different from divorce in that the wife buys her freedom or ran-
soms herself from her husband. The second, in connection with this
latter, is debate about whether the husband can demand that his wife
buy her freedom for more than he has given her as a marriage portion.

1. Dawad b. Abi ‘Asim [said] that Sa‘id b. al-Musayyab informed him
that a [particular] woman was married to Thabit b. Qays b. Shamas,
who had given her a garden as a marriage portion. He was extremely
jealous, and he beat her and broke her hand. So she went to the Prophet
and complained and said: T will return his garden to him. The Prophet
said, “You will?’ She said, “Yes! So the Prophet called her husband and
said, ‘She will return your garden to you. He [i.e., Thabit] said: Is that
lawful for me?’ The Prophet said: ‘Yes! He said: “Then I accept, O
Messenger of God. Then the Prophet said [to the two of them]: ‘Go,
and that counts as a single divorce?”¥

2. Tawas said: “Ibn “Abbas said, ‘Ransoming is not divorce’” Tawiis also
said, “T used to hear Ibn ‘Abbas recite from the Qur'an concerning that
question: ‘Women who are divorced shall wait, keeping themselves
apart, three (monthly) courses’ (2:228). Then he would recite: ‘it is no
sin for either of them if the woman ransom herself (2:229)’ Then he
would say, ‘God mentioned divorce before and after ransoming, and
he mentioned ransoming between them’ I did not hear him mention
divorce as part of ransoming; he (i.e., Ibn ‘Abbas) did not think ran-
soming was equivalent to divorce”*

3. Ibn Tawas on the authority of his father [Tawus], who said: “It is
not lawful for him to take more from her than he [originally] gave
her?

4. Al-Dahhak said: “There is no harm in a woman ransoming herself
from her husband for even more than he [originally] gave her’*

The first tradition is a fuller version of the story Tabari related (see
Chapter 1) as an occasion of revelation for Quran 2:229 in order
to explain thatin a separation by khul', the wife initiates it. In all versions
of this story the husband named is always Thabit b. Qays, and his wife
always returns to him the garden he had given her as a marriage

% ‘Abd al-Razzaq, Musannaf, 6:482, no. 11757.
° Ibid., 6:485-86, no. 11765.
! Ibn Abi Shayba, Musannaf, 4:92, bab 116, no. 4.
2 1bid., 4:94, no. 6.
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portion.”® The particular version of the story above also includes the
Prophet’s authority for the fact that khul’ results in a divorce. However,
in the second tradition, Ibn ‘Abbas’s understanding of 2:229 leads him
to think that khul" means a wife ransoms herself from her husband
which is not the same as a divorce. The third tradition says that a hus-
band must not take from his wife more than he gave her as a marriage
portion; the fourth, that there is no harm in his doing so.

Shaybani, in his version of the Muwatta,” starts the chapter on khul’
with a tradition on the authority of Malik that a female slave of Safiyya
bt. Abi ‘Ubayd ransomed herself from her husband for everything she
had, and Ibn ‘Umar did not disapprove of that. Shaybani says that
is lawful, although “we find it reprehensible;” even if the marital discord
stems from her behavior. If it stems from his behavior, Shaybani con-
tinues, we do not like him to take either more or less than he originally
gave her (ma nuhibbu lahu an ya’khudha akthara mimma ‘ataha). This,
Shaybani says, is also Abai Hanifa’s doctrine.”* Further, Shaybani says
khul  produces a single definite divorce, unless the husband mentioned
or intended triple divorce.” Like Shaybani, Malik thinks that khul’ pro-
duces a definite divorce: in the Muwatta’, he says “A woman who has
ransomed herself can return to her husband only on the basis of a new
marriage.”*® Further, he says that a woman can ransom herself for more
than her husband originally gave her. He supports this view with the
same tradition Shaybani quotes about Safiyya bt. Abi ‘Ubayd’s female
slave. Unlike Shaybani, Malik does not find this reprehensible. He says,
“This is what we have heard, and it is our practice”” ShafiT agrees that
separation by means of khul results in a definite divorce, but stresses
that the husband must actually divorce his wife for the compensation
she gives him. At that point she waits an ‘idda during which he cannot
return to her. He agrees with Shaybani and Malik that a husband can

% The wife’s name is usually Habiba bt. Sahl. Many traditions recount, with varying
details, the story of this couple. For a listing of those in the Six Books, see Wensinck,
Concordance, 8, s.v. “Thabit b. Qays b. Shamas al-Khazraji”

¢ Shaybani, Muwatta’, 230. For Shaybanfi’s view, see also al-Jami" al-saghir, 178.

% Shaybani, Muwatta’, 230. Again, a definite divorce means a couple can remarry in
anew contract that includes a new marriage portion. A triple divorce would require a
woman to marry another man before remarrying the one from whom she had been
triply divorced.

% Malik, Muwatta’, 3:186.

%7 Ibid., : Safiyya bt. Abi ‘Ubayd was married to ‘Abd Allah b. ‘Umar, and Malik adds
here that ‘Abd Allah b. ‘Umar did not object to his wife’s slave divesting herself of
everything she had in order to be rid of her husband.
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take more from his wife than he originally gave her and says this is
because no amount is mentioned in the Qur’an.*®

Ibn Hanbal disagrees with his predecessors on two counts: one, he
says that khul" is tantamount to an annulment rather than a divorce. He
quotes 2:229-30 and then rejects the same statement by Ibn ‘Abbas
that is in the second tradition above. Two, he supports the third tradi-
tion above, about a man’s compensation for khul', and says, “He should

not take from her more than he gave her””

Khul® and Arbitration

1. A man asked ‘Ata": “Can the two arbitrators (al-hakamani) separate a
couple?” He replied: “Not unless the couple have given them permis-
sion to do so”

2. Hasan al-Basrisaid: “The two can adjudicate a joining [of the spouses],
not a separation””

3. Al-Sha'bi said: “If the two arbitrators wish to, they separate, and if they

wish to, they join [a couple].*®

We saw in Chapter 1 that Qur'an 4:35 mentions arbitration for a couple
who were not getting along and that Tabari noted differences of opin-
ion about what the arbitrators were charged with. The three traditions
above reflect disagreement over the interpretation of the role 4:35 gives
the two arbitrators.!”" They are always welcome to reconcile or join
(al-ijtima’) a couple. The question is whether and to what extent they
have the authority to separate them. In the first tradition they can do so
only if the couple have authorized them to. In the second the arbitra-
tors’ job is to keep the couple together, and in the third they are author-
ized to use their own judgment.

Malik agrees with the third tradition and says that the two arbi-
trators, one chosen from the husband’s family and one from the
wife’s, have the authority to either separate or reconcile the couple.
“‘And that, Malik said, ‘is the best that I have heard from the scholars;
whatever the two arbitrators decide regarding a husband and wife,

% See Shafi'i, Kitab al-umm, 5:196-97.
9 Spectorsky, Chapters, 250, §355.

1 “Abd al-Razzaq, Musannaf, 6:511-12, nos. 11880, 11881, 11884.

101 Tabari includes a tradition about ‘Ali b. Abi Talib (also found in ‘Abd al-Razzaq’s
Musannaf, 6:512, no. 11883) granting the two arbitrators the right to separate or recon-
cile the couple and insisting that the couple abide by their decision. See Fierro, “Ill-
treated Women Seeking Divorce,” for a discussion that suggests linking this tradition
to the arbitration at Siffin.



128 CHAPTER THREE

separation or joining (al-ijtima’), is valid’ "> Further, Malik is reported
to have said that the arbitrators are sent by the gadr, but that they exer-
cise their judgment independently and have the authority to separate
the couple without further reference to him. Further, if they deem it
appropriate, they take some of her wealth and thus create a separation
by means of khul'.'®

ShafiT starts by discussing the problem of the refractory wife, the
one guilty of nushiiz."* In case of nushiiz on the wife’s part, he says,
God permitted that she be chastised and, if that did not work, that her
husband shun her (banish them to beds apart) and, as a last resort, that
he beat her. In case of nushiiz on the husband’s part (and if you fear a
breach between them [4:35]), Shafi7 said that God permitted reconcili-
ation (sulh). Shafi1 seems to support the second tradition when he goes
on to say that if both fear they cannot keep within the limits imposed
by God (4:35), and they bring the matter to the attention of the gadr, he
appoints two arbitrators, one from each of their families, whose job it
is to see if they can reconcile the couple. However, he also supports the
first tradition by saying that the gadi cannot order them to separate the
couple without the express permission of the husband. In addition he
adds that the arbitrators cannot take any of the wife’s wealth without
her express permission.'®

Hanafi texts from the formative period do not discuss the two arbi-
trators, and Ibn Hanbal does not mention them in his responses.

Lian
A man who wishes to deny paternity of a child with whom his wife is
pregnant can, in accordance with Qur'an 24:6-9, accuse her of adul-

tery. If at any time during the /i"dn procedure he admits that he has lied,
he is punished for slander (qadhf).'* If he persists in his accusation, he

12 Malik, Muwatta’, 3:214.

105 See Sahntn, Mudawwana, 2:367-69. A husband is always free to divorce his wife,
but he may not wish to, particularly as he would thereby lose any access he might have
to her wealth or property.

104 For a discussion of the lexical meaning of nushiiz (refractory behavior), as well
as discussion of the issue among pre-modern and modern jurists, see Rispler-Chaim,
“Nushiiz between Medieval and Contemporary Islamic Law: The Human Rights
Aspect”

105 Shafi, Kitab al-umm, 5:194-95.

106 See EI s.v. “Kadhf” and Schacht, Introduction, 179. Technically, the one who slan-
ders receives a hadd punishment only if the person slandered is muhsan, or has the
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has successfully denied paternity, and the child is related only to its
mother. The wife is expected to deny the accusation. After a li'an pro-
cedure, the couple is definitely divorced, although there was disagree-
ment about whether they could remarry after li‘an.

1. [Sufyan] al-Thawri said: “If he (i.e., the husband) admits he is lying
before he has completed the li‘dn procedure, he is flogged [for slander-
ing his wife] and she remains his wife”'"

2. On the authority of Ibn al-Musayyab, “If a husband who has instituted
the li'an procedure against his wife repents and confesses after the lign
procedure has been completed, he is flogged, the child is his, and his
wife is definitely divorced from him, although he may seek her hand
with other suitors. That [is the case] when he admits he has lied.!®

3. Zuhri said: “If he confesses that he has lied, they can never

remarry.’'®

4. ‘Ali said: “The couple who has participated in the li‘an procedure can-
not remarry. '

All jurists agree with the first tradition, that if the husband does not
follow through on the li"an procedure, the couple remain married, and
the husband is punished for slandering his wife. The tradition assumes
that the procedure began in front of a qadr and that the husband inter-
rupted himself at some point, before he had sworn four times and
then a fifth, invoking the curse of God upon himself if he were lying
about his wife. Jurists disagreed about whether once the li'an proce-
dure was completed and the couple definitely divorced, they could
ever remarry. The second tradition says they can: if the husband admits
that he has lied about his wife, he may become a suitor of his ex-wife,
on an equal footing with any others. The third says the couple cannot
remarry even if the husband admits he has lied, and the fourth men-
tions no extenuating circumstances, but simply says that the couple
cannot remarry.

In Athar Abu Yusuf, Aba Hanifa’s opinion is that if a man institutes
li'an proceedings in front of the gadi, the procedure itself results in
a definite divorce, the child belongs to its mother, and she receives

quality of ihsan. Here, it is understood that a person with this quality, one of moral
uprightness, has never committed unlawful intercourse and therefore can only be
falsely accused of doing so. For a discussion of the meaning of the term ihsan in figh
discussions, see EI, s.v. “‘Muhsan.”

107 “Abd al-Razzaq, Musannaf, 7:110, no. 12425; see also 113, no. 12440.

1% Tbid., 7:111-12, no. 12430.

1% Tbid., 7:113, no. 12438.

110 Tbid., 7:112-13, no. 12436.
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lodging and maintenance as long as she is waiting her ‘idda. If a man
does not follow through in his accusation against his wife, he is pun-
ished for slander (qadhf), but if they subsequently divorce, he can
remarry his wife. He is also punished for slander, and the child is con-
sidered his, if he first acknowledges paternity of a child with whom his
wife is pregnant, but then denies it by instituting li'‘an proceedings after
he has divorced her. Abt Hanifa also makes the point that only free
Muslim spouses can participate in /i‘an.""! Shaybani says that the li'an
procedure itself does not result in a divorce. The gadi must separate the
couple, and if he does, that counts as a definite divorce. If the husband
subsequently confesses that he was lying when he accused his wife of
adultery, he may seek her hand.'"

In the Muwatta’, Malik begins the chapter on li"an with an occasion
of revelation to explain Qur'an 24:6-9.' Malik relates on the author-
ity of Zuhri that the Companion Sahl b. Sa‘d al-Sa‘idi informed him
that ‘Uwaymir al-‘Ajalani first went to ‘Asim b. ‘Adi and asked him to
ask the Prophet what a man should do who finds his wife in flagrante
delicto. Should he, ‘Uwaymir wonders, kill the man so that he is in turn
killed?** ‘Asim goes to question the Prophet, who is displeased at this
line of questioning. ‘Asim relays the Prophet’s displeasure to ‘Uwaymir,
who then decides to go question the Prophet himself. By the time he
reaches the Prophet, 24:6-9 have been revealed, and the Prophet
instructs ‘Uwaymir to fetch his wife and return. ‘Uwaymir does so, and
the Prophet institutes li‘an proceedings between them. ‘Uwaymir then
says that if he were to remain married to his wife, that would suggest
that he had lied about her, so he divorced her triply, before the Prophet
ordered him to.'"> After relating this hadith, Malik says, “Zuhri said:
“Thereafter, that has been the sunna regarding a husband and wife who
participate in the li'Gn procedure’ ”''¢ Malik disagrees with the opinion

111 See Abu Yusuf, Athdr, nos. 702-6.

12 Shaybani, al-Jami' al-saghir, 198. Shaybani also points out that Aba Yasuf did not
think they could remarry. See also Shaybani, Athar, 114, no. 526.

113 MaliK’s hadith is similar to the one found in al-Wahidi (see Chapter 1), where an
anonymous man asks the Prophet what to do.

14 Zurqani comments here that the victim’s relatives would avenge his death. Malik,
Muwatta’, 3:187.

115 Another issue taken up is some figh texts was whether the li'‘an procedure itself
resulted in divorce, or the husband subsequent to it divorced his wife, or the gadi
divorced the couple.

16 Malik, Muwatta’, 3, 186-88. See EI (first edition) or Shorter EI, s.v. “Talaq” for
Schacht’s concise summary of this group of exigetical traditions, as well as his clear
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Abu Yasuf reports from Aba Hanifa that the li'an procedure itself
results in divorce.'” He goes on to say that if the man confesses to hav-
ing lied about his wife, he receives the hadd punishment for slander,
the child is his, his wife does not return to him, and they can never
remarry. This, Malik reports, is “our sunna in which there is no doubt
and about which there is no disagreement.” Further, Malik says, a man
can institute li'an proceedings against a pregnant wife whom he has
triply divorced. He can do this if it is reasonable to assume that he
might be the father of her unborn child. He cannot, however, first
accept that the child is his and then deny it. If he does so, he slanders a
“stranger” and is subject to the hadd punishment."® Malik disagrees
with Aba Hanifa that li'an can take place only between free Muslim
spouses. He points to 24:6 (As for those who accuse their wives) and
says that since a Muslim man, whether free or slave, can marry a
Muslim slave or a free Jewish or Christian woman, he can institute the
li‘an procedure against her, and she can respond. “This,” he says, “is our
practice”'"?

ShafiT agrees with the points Malik makes in the Muwatta’, but he
elaborates them at greater length. He adds that the couple should swear
in a mosque if they are Muslims, in a church if they are Christians, or
wherever the gadi holds his sessions if they are polytheists. Further, he
adds, if a deaf and dumb wife who is fully rational can understand the
li‘an procedure and participate in it, her husband can initiate it.'* Ibn
Hanbal agrees with ShafiT about the li‘an procedure and the deaf and
dumb wife, but disagrees with both Malik and ShafiT about a triply
divorced couple. When asked about a man who divorces his wife triply,
then slanders her, and then she gives birth, he says: “There cannot be
li‘an between them. Allah said: Those who accuse their wives ... and this

woman is not a wife”’!?!

description of the development of the doctrine of li‘an. This material has not been
included in the second edition of the EI. See also Wensinck, Concordance, 8, s.v.
“‘Uwaymir b. Abyad” for a listing of the hadith collections that include this hadith with
variant wordings. In Kitab al-umm, ShafiT includes several versions of it; see
5, 289-90.

17 Subsequently, all schools agreed that the gadi separates the couple after the li'an
procedure. See Shorter EI, s.v. “Talaq”

18 Malik, Muwatta’, 3:191-92.

19 Malik, Muwatta’, 3:192.

120 Shafi'i, Kitab al-umm, 5:286-88.

121 See Spectorsky, Chapters, 46 and 81, §135.
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Problematic Statements: Divorce Using Indirect or Ambiguous
Expressions

Instead of using a word with the root letters of t, /, ¢, a man can divorce
his wife by uttering a variety of indirect or ambiguous statements.
The number of these is enormous, and there is often no discernible
reason for a jurist’s decision about the effect of any one of them. The
basic principle, however, is that an ambiguous statement must be
resolved, and the speaker’s intention (niyya) clarified.'* There are a
great many of these expressions and discussion revolved around how
many divorces they resulted in, or whether they in fact resulted in any
divorce at all. Three of the most commonly discussed were a husband
saying to his wife: “Anti khaliya,” “Anti bariya,” or “Anti ba’ina”'> These
are often discussed together. The expression “Anti taliq al-battata”'* is
sometimes discussed with them, as in the first tradition below, but at
other times it is discussed on its own, as in the second. The first tradi-
tion below encapsulates the disagreement about the effect of these
expressions. Each one can mean either that a man has divorced his wife
singly or triply or that the number of divorces he has pronounced
depends on his intention, which must be ascertained. When talaq al-
batta is treated separately, it is often in traditions about the Companion
Rukana b. ‘Abd Yazid, who divorced his wife al-batta, and then, uncer-
tain about what he had done, went to ask the Prophet what the expres-
sion signified. The second tradition, on the authority of his grandson,
tells this story.

1. “‘Umar [said] concerning al-khaliya, al-bariya, al-battata, and al-ba’ina
that they are single [divorces] and he (i.e., a woman’s husband) has the
right to return to his wife. He (i.e., ‘Umar) said that ‘Al said that they
were [all] triple divorces, and Shurayh said that [a man’s] intention
[must be ascertained], and if he meant triple, then [what the husband
said produced] a triple divorce. But if he meant only a single divorce,
then it is single. Sufyan [al-Thawri] said that he is made to swear
an oath.

2. From the grandson of Rukana [b. ‘Abd Yazid] ... Rukana divorced his
wife al-battata and then went to the Prophet and asked him about that.

12 For intent, see EI, s.v. “Niyya”

12 For khaliya, see Lane, s.v. kh-I-w; for bariya, see Lane, s.v. b, r, . Both mean to be
or become free. Bariya is usually written without hamza in early texts dealing with
divorce formulas. For bd'ina, see Lane, s.v. b, y, n, which means “to be or become
separated”

124 For al-battata, see Lane, s.v. b-t-t, which means “to cut off,” “sever;” or “separate”
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The Prophet asked him: “What did you mean by that?” He replied: “By

God, I meant only a single divorce” The Prophet said: “Then return to

her on the basis of it (i.e., the single divorce)”'*

In his version of the Muwatta’, Shaybani says that he and Aba Hanifa
believe that divorce statements that include the words khaliya, bariya, or
ba’ina result in triple divorces if the husband uttering them means them
to. If he does not, they result in a single, definite divorce regardless of
whether the couple have had intercourse.'* Again, the practical differ-
ence between a definite and a triple divorce is that if the divorce is triple,
the couple cannot remarry unless the woman, who is now an ex-wife,
has first married another man and had intercourse in that marriage.

Malik says of “Anti khaliya,” “Anti bariya,” and “Anti ba’ina,” that they
are all statements resulting in triple divorce whenever a man has had
intercourse with his wife. If he has not had intercourse with her, he is
asked to swear about whether he intended a triple or a single divorce.
If he intended a single divorce, then he becomes a suitor like any other
if he wishes to remarry his wife. If he intended triple divorce, then he
cannot remarry her unless she has been married to and divorced from
another man. Malik treats al-batta separately and says, on the authority
of Zuhri, that it is a triple divorce.'”” Further, if a man says to his wife,
“You are forbidden to me (Anti ‘alayya haram), that too is a triple
divorce. However, if he says: “You have free rein,” his intention must to
be ascertained.'*®

Shafi1 disagrees with Malik. He includes the statements “Anti
khaliya,” or “Anti bariya,” or “Anti ba’ina” with a number of others, such
as “Go!” “Get married!” “I have no need of you,” and “Your affairs lie in
the dwelling of your family” With all these, Shafi7 says, a man’s inten-
tion must be ascertained. If he did not mean to divorce his wife, then
he has not done so, if he did mean to divorce her, he has. If he meant a
single divorce, it is, and if he meant it to be triple, it is. This also holds
true, Shafi1 says, for talaq al-batta.'”®

Ibn Hanbal says that khaliya, bariya, and ba’ina divorce statements
all result in triple divorce in one session. He mentions several other

125 Tbn Abi Shayba, Musannaf, 4:50, bab 63, no. 1.

126 Shaybani, Muwatta’, 243. See also Shaybani, Athar, 107, no. 406.

127 Malik, Muwatta’, 3:168. See also, Sahntun, Mudawwana, 2:395-404. See Schacht,
Origins, 146-47 and 195-98, for a summary of the early history of various views on the
meaning of divorce with batta.

128 Malik, Muwatta’, 3:168.

12 See Shafii, Kitab al-umm, 5:259-62.



134 CHAPTER THREE

statements, such as “I have no wife,” or “I make you a gift to your fam-
ily;” which result in single divorces (the latter statement, only if the
woman’s family accepts her). “You are divorced like this house” results
in a single divorce unless by saying it the speaker intended it to be tri-
ple.”*® His view of divorce with batta is not entirely clear, although he
tends to classify it with khaliya, bariya, and ba’ina.”*' Other statements
such as “Get out!” “Go!” and “You are free,” Ibn Hanbal says, require
finding out a man’ intentions. Here he agrees with Shafii. In the case
of “You have free rein,” he says that it results in a triple divorce; in this
he disagrees with Malik, who says the husband’s intention has to be
ascertained.

Again, it is not clear why some of these expressions produced triple
and others single divorces, or why the meaning of some depend more
on a man’s intention than others."”” The above are only a small sam-
pling of the different expressions jurists discussed.'**

Oaths
Divorce by means of the Oath of Zihar

1. Ibn al-Musayyab [held] that if a man swore an oath of zihar with
regard to his wife, then had sexual intercourse with her before he
expiated his oath, the Prophet ordered him to perform only one act of
expiation.'**

2. Ma‘mar reported on the authority of Zuhri that if a man breaks his
oath of zihar by having intercourse with his wife before he has expi-
ated it, he must expiate it twice.*

3. Tawas said: “If he takes ill, he completes what remains [of the time

period of fasting], he does not start all over again”'*

130 See Spectorsky, Chapters, 31.

131 See Spectorsky, Chapters, s.v. index, “Batta”

132 For a fuller discussion of the role of a man’s intention in determining the effect
of various divorce statements, see Powers, Intent in Islamic Law, especially Chapter 5,
130-44.

13 Two divorces at once are mentioned less often than single or triple divorce,
because use of the dual would make a man’s intention clear. For a discussion of frac-
tions of divorce, see Russell and Suhrawardy, A Manual of the Law of Marriage, 174-77.
For an almost exhaustive treatment of all possible problematic statements that might
or might not result in divorce, see Ibn Qudama, Mughni, 8:263-479. These include
conditional statements, such as “You are divorced if you speak to a certain person,” or
“You are divorced if I do not speak to you for one month.”

13 “Abd al-Razzaq, Musannaf, 6:431, no. 11527.

135 Tbid., 6:432, no. 11530.

3¢ Tbid., 6:429, no. 11520.
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4. Sa‘id b. al-Jubayr said: “[To expiate his oath of zihar, a man must fast]

two consecutive months, as God said. If he breaks his fast between

them, he must start over again”*¥’

In Chapter 1, we saw that in the Qur’an the oath of zihar was both dis-
couraged and regulated. If a man swore that his wife was to him as the
back of his mother, he had to expiate his oath before he could resume
sexual relations with her. The above traditions touch on two of the
details jurists took up regarding both the oath and its expiation.
The first is whether a man must expiate his oath twice if he breaks it
before expiating it by having intercourse with his wife. The answers
(in the first and second traditions above) are that he does not need to
and that he must. The second detail was whether a man who interrupts
his expiation of fasting needs to start all over again, or whether he can
complete the requisite amount of time when he is able. Again there are
two answers.

There is no disagreement among the Hanafis, Malik, ShafiT, and Ibn
Hanbal on these two issues. In accordance with the first tradition, only
one act of expiation is required if a man breaks his oath of zihar. If his
expiation is fasting, because the Qur’an says let him fast for two succes-
sive months (58:4), they agree with the fourth tradition that he cannot
stop for a certain period and then take up where he left off.!*®

A number of other issues relevant to the oath of zihar are taken up
at some length in all figh texts, such as how much food is required to
feed sixty needy ones (Qur'an, 58:4) and whether, if a couple are divorced
and then remarry before a man has expiated his oath, he must still
expiate it before having intercourse with his wife in the couple’s second
marriage."”

The Oath of 1la’

1. Ibn Tawis on the authority of his father that he (i.e., Tawts) said: “Ila’
means that a man swears he will never have intercourse with his wife,
or [he will not have intercourse with her] for a shorter time period, as

long as he swears for more than four months”!*

137 Tbid., 6:428, no. 11514.

138 See Shaybani, Athar, 119, no. 551; Malik, Muwatta’, 176-78; Shafii, Kitab al-umm,
277-78; Spectorsky, Chapters, 131-32, §132,

13 For a description of these details, see Spectorsky, Chapters, 39-42 and references
there.

140 “Abd al-Razzaq, Musannaf, 6:447, no. 11606.
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2. Al-Nu'man b. Bashir swore an oath of ild’ regarding his wife, and then

Ibn Masad said, “When four months have passed, she is divorced

from him a single divorce”**!

3. Qatada said: “‘Ali and Ibn Mas‘td said, ‘She waits an ‘idda after the
four [months have passed], the ‘idda of a divorcée.” Qatada said: “Ibn
‘Abbas said: ‘Do not prolong things for her. When the four months are
over, it is lawful for her to remarry. '+

A man who swears he will not have intercourse with his wife for a spe-
cific period of time has sworn an oath of 7la". According to the Qur'an
(2:226-27), the time period associated with ila’ is four months. The
first tradition deals with the amount of time a man must swear not to
have sexual relations with his wife for his oath to “qualify” as one of 7la".
The period of time—if it is not forever—must be more than four
months. The second tradition indicates that at the end of a four-month
period, a mili is automatically singly divorced from his wife. The third
shows disagreement about whether the wife waits an ‘idda, in addition
to the four-month period of ila’, if her husband decides on divorce.
Unlike zihdr, revoking an oath of 7la’ does not require expiation, but
simply that a husband resume sexual relations with his wife.

However, it is possible for zihar to turn into ila’ if a man swears an
oath of zihar against his wife and then refrains from having intercourse
with her for four months.'** Shaybani reports that if a man combines the
two oaths by saying to his wife: “You are to me like the back of my mother
if I have intercourse with you,” and he then abstains from intercourse
with her for four months, she is divorced from him because the four-
month period of an oath of ila" has passed. If, however, he has intercourse
with her within the four-month period, he must perform the expiation
for zihar.'** Malik is concerned that a husband harms a wife against
whom he has pronounced an oath of zihar if he neither expiates it, so
that he can resume having intercourse with her, nor divorces her.
Therefore, if it is clear that he has the capacity to expiate his oath (by fast-
ing or feeding sixty poor people), after four months his marriage is sus-
pended like that of a miili, and at that point he can either expiate his oath

141 Tbn Abi Shayba, Musannaf, 4:96, no. 2. See also 97, no. 13. Other traditions say he
is definitely divorced from her, so that a new marriage would be required for him to
return to her after the end of her ‘idda. See, for example, 4:96, nos. 4, 6-11.

142 ‘Abd al-Razzaq, Musannaf, 6:445, no. 11646.

43 On the other hand, in a tradition expressing disapproval of the combination,
Sha'bi says: “Ila’ is not zihar and zihar is not ila’” ‘Abd al-Razzaq, Musannaf, 6:440, no.
11574. For a tradition expressing approval of it, see idem, 6:440, no. 11576.

144 Shaybani says this is also Aba Hanifa’s opinion. Shaybani, Athar, 119, no. 552.
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or his wife can be divorced from him.'* ShafiT agrees with Malik’s con-
cern that a man not harm his wife and says that at the end of four months
a man is given the opportunity to expiate his oath of zihdar on the spot or
divorce his wife.!* Ibn Hanbal agrees with Malik and ShafiTand adds the
point that if a husband does not expiate his oath of zihar after four
months, the gadr divorces the couple. Ibn Hanbal states what the others
seem to take for granted in discussions of ila, which is that a wife must
bring her situation to the attention of the gadi. If neither she nor her
husband say or do anything, her situation as the recipient of the oath of
ila’ or, for that matter of zihdr, could theoretically last indefinitely.'"”

“Every woman I marry is divorced”

This oath is often, but not always, countered by the statement: “There
can be no divorce before marriage.” In the first tradition below, the state-
mentisattributed to the Prophet; itisalso often attributed toa Companion
or a Successor. In the second tradition, Ibn ‘Abbas quotes the Qur'an
to make the point that divorce cannot precede marriage. In the third,
Sa‘id b. al-Musayyab puts the matter more colorfully. However, in the
fourth tradition such an oath is considered binding, and the woman
in question becomes a divorcée right after she has been married.

1. The Prophet said: “There can be no divorce before marriage”'**

2. Ibn ‘Abbas said: “God said, O you who believe, if you wed believing
women and divorce them before you have touched them. ... Therefore,
there cannot be divorce until there has been marriage”'*

3. Sa‘ld b. al-Musayyab, Mujahid, and ‘Ata’ were asked about a man who
says: “On the day I marry a certain woman (fulana), she is divorced”
They said: “His statement has no effect” Sa‘id added: “Does a flood
come before rain?”

4. Sha'bi was asked about a man who says to his wife: “Every woman
I marry in addition to you is divorced.” He [Sha'bi] said, “Every woman
he marries in addition to that one is indeed divorced.”*°

Shaybani reports in some detail on Abu Hanifas position. In Athar
Shaybani, he relates on the authority of Aba Hanifa that the Successor
al-Aswad b. Yazid had been told about a certain woman and said:

145 See Sahnun, Mudawwana, 3:60-61.

140 Shafi', Kitab al-umm, 5:280.

17 Spectorsky, Chapters, 186, $139.

148 Tbn Abi Shayba, Musannaf, 4:14, no. 1.

49 Qur’an 33:49. Ibn Abi Shayba, Musannaf, 4:16, bab 15, no. 3.
150 Tbn Abi Shayba, Musannaf, 4:16, bab 16, no. 4.
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“If I marry her, she is divorced,” but later on he did not think his state-
ment had any effect. The scholars of the Hijaz were asked, and they too
did not think his statement had any effect, so he married and had inter-
course with her. But then he mentioned that to Ibn Masad, who
ordered him to tell her she had the most right to herself (i.e., that she
was divorced from him). Shaybani says: “We adopt the position of Ibn
Mas‘ad. Further, she receives half the marriage portion for which he
married her (since, in theory, divorce took place before intercourse), as
well as a fair marriage portion, since he has in fact had intercourse with
her. This is also Aba Hanifa’s doctrine”**!

Malik differentiates between a man saying that every woman he
marries is divorced and a less general statement in which he names a
particular woman, a tribe to which she might belong, or a locale she
might come from. A general statement is without legal effect (as in the
fourth tradition above),'** but any detail in a man’s statement means
that he breaks his oath the minute he marries, and his wife is divorced
(as in the third tradition above).!>

Both Shafi7 and Ibn Hanbal are adamant about the basic fact that a
man cannot divorce a woman before he has married her, and they
therefore do not think variations in the details of a statement a man
might utter (such as his mentioning a particular woman or tribe or
locale) make any difference at all. Ibn Hanbal, for example, quotes a
tradition in which the Prophet says: “No oath should be taken by a man
concerning the disposition of something that is not in his possession;
no slave should be manumitted before actually being taken into physi-
cal custody, and no woman divorced before she is actually married.”'>*

“You are divorced, God willing” (in sha’ Allah).

1. Regarding a man who says to his wife: “You are divorced in sha’ Allah,
Hammad said: “His saying in sha’ Allah is valid” Al-Hakam said the
same thing.'”

151 Shaybani, Athar, 110. Shaybani here gives the woman in question half her mar-
riage portion on the basis of divorce before intercourse and in addition a full marriage
portion because her [ex-] husband has had intercourse with her. See also Aba Yasuf,
Athar, no. 623; and Shaybani, Muwatta’, 230.

152 See Malik, Muwatta’, 3:214.

153 Ibid., 3:215. For more variants on these statements, see Sahnin, Mudawwana,
3:18-19.

15t Spectorsky, Chapters, 124, §109. See also index, s.v. “Divorce before marriage” and
Shafi, Kitab al-umm, 5:251-52.

155 Ibn Abi Shayba, Musannaf, 4:38, bab 46, no. 3.
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2. Hasan al-Basri said: “If a man says to his wife that she is divorced in
sha’ Allah, she is divorced and his saying in sha’ Allah has no effect.’*

The tradition at the beginning of this chapter makes it clear that there is
no question about God’s displeasure with divorce. However, there was
disagreement about the effect of using—or misusing—in sha’ Allah in a
divorce statement. The two traditions above take opposing views. The
first agrees with the one at the beginning of the chapter and thus adding
in sha’ Allah means that divorce does not take place. In the second, add-
ing it has no effect, and divorce does take place. Abi1 Hanifa and ShafiT
agree with the first tradition. In his Athar, Shaybani adds, on the author-
ity of Abti Hanifa, that a triple divorce is invalidated if in sha’ Allah is part
of the divorce statement."”” Malik and Ibn Hanbal agree with the second
tradition. Ibn Hanbal pairs it with manumission (like the tradition at the
beginning of the chapter but with the opposite effect) and says: “I do not
allow it. As a rule a woman is divorced if in sha Allah is added to the
divorce statement, and the same is true in cases of manumission. That is
because divorce is not an oath in which istithna’ is relevant”'*

Discussion

The chapters in figh texts devoted to divorce include a myriad of details
and vastly more casuistic discussion than those on marriage. While the
above survey has included a number of these details, I have left many
out. Within all the subtle arguments is an occasional admonitory state-
ment urging that a man act with restraint. So, for example, in his dis-
cussion of divorce before intercourse, ShafiT says that he “prefers”
(literally: “chooses” [akhtdru]) that a man pronounce only a single
rather than a triple divorce, so that it is possible for him to return to his
wife during her ‘idda, or, if he divorces her before having intercourse
with her, he can remarry her without it being necessary for her to con-
summate an intervening marriage with another man. Shaybani says of

156 Tbid., 4:38, bab 36, no. 5.

157 See Abu Yusuf, Athar, nos. 620 and 628; Shafi‘i, Kitab al-umm, 5:187; Shaybani,
Athar, 110-11. A third possibility is that divorce does not take place because it is per-
missible, and by invoking God’s will, a man has abdicated forming an intention and
thus divorce does not take place. See Spectorsky, Chapters, index, s.v. “Istithna’”

158 See EI, s.v. “Kasam” for extra-judicial oaths. See also Sahnan, Mudawwana, 3:16,
for a more extensive explanation of MaliK’s view of in sha’ Allah in divorce statements;
and Spectorsky, Chapters, 163, §67 for Ibn Hanbals. See also Schacht, Introduction,
117, 159.
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a man who separates from his wife by means of khul® and takes back
more than he gave her as a marriage portion, “We do not like it It is,
nonetheless, lawful.

The “model” divorce, taldq al-sunna, is based on a combination of
Qur’'an 65:1 (When you (men) put away women, put them away for their
(legal) period [li'iddatihinna] and reckon the period) and of the tradi-
tion of the Prophet’s insisting that Ibn ‘Umar not divorce his wife while
she was menstruating, but instead divorce her in a period of purity
before he had resumed having intercourse with her. All jurists agreed
on this basic description, but disagreed on whether talaq al-sunna
could be a triple as well as a single divorce. Shaybani and Abt Hanifa
said it could be, and if a man wanted to be triply divorced from his wife,
they said he could divorce her initially and then twice more during her
‘idda at the start of each period of purity, thereby becoming triply
divorced from her by the end of one ‘idda. ShafiT and Ibn Hanbal were
both unwilling to go beyond the traditions they knew about this matter
and so were neutral, but Malik was opposed to a triple divorce over the
course of one ‘idda, despite the fact that if it occurred, it was lawful.

On the other hand, contingent statements of divorce elicited casuis-
tic discussion where neither admonitory advice nor logic seems to pre-
dominate. The statement “Every woman I marry is divorced” points to
a regional difference between the Hanafi and Medinese positions. For
the Kufans, once al-Aswad b. Yazid learned from Ibn Mas‘td that hav-
ing said “Every woman I marry is divorced,” he was obliged to divorce
his wife and owed her a marriage portion and a half (half her marriage
portion for divorce before intercourse and her full marriage portion
for intercourse during the marriage). Malik’s position that the state-
ment has no effect bears out Shaybanf’s reference to “the scholars of the
Hijaz,” but then Malik adds the refinement that any specificity in a
statement of divorce before marriage (such as naming a woman’s tribe
or the town in which she lives) makes it valid, so his position very little
different from that of the Hanafis.

Similarly, neither admonitory advice nor logic seems to apply in the
discussions of indirect or ambiguous expressions of divorce that require
asking a man about his intentions. It turns out, for no discernible reason,
that some statements (e.g., “I have no wife”) produce a single divorce,
while others (e.g., “You have free rein”) require explanation. In the case
of talaq al-batta, for Shaybani and Abu Hanifa it results in a single, defi-
nite divorce, but for Malik it is triple, and for ShafiT and Ibn Hanbal, a
man must be asked what he intended by making a statement with batta.
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At times both traditionists and jurists ask and answer questions
about how best to carry out the Qur’an’s dictates. For zihar and ila’, for
example, the traditions and the jurists’ discussions both point to con-
cern for the details of the procedures a man should follow in order to
expiate his oath and resume sexual relations with his wife. On li’an, the
Quran does not specify what happens if the wife maintains she is
innocent throughout the procedure. In the occasion of revelation we
saw in Chapter 1, Wahidi reported that when the wife maintained her
innocence, her husband divorced her. This report agrees with the opin-
ion attributed to Malik, Shafi1, and Ibn Hanbal, who all think that the
li'an procedure must be followed by divorce, but Aba Hanifa and
Shaybani disagreed and said that the procedure itself resulted in
divorce. Another issue was whether the couple could ever remarry. The
answer was that they could only if the husband failed to follow through
in his accusation. When that happened, even though he was punished
for slander and the couple were definitely divorced, he could seek his
ex-wife’s hand along with other suitors.

Takhyir is connected to verses 33:28-29 of the Qur'an. There was
general agreement that these verses describe the fact that the Prophet
gave his wives the choice of leaving or staying with him and that ‘A’isha
led the way in immediately choosing to remain married. Different
interpretations arose about whether the choice itself produced a
divorce, whether if a woman exercised her option, she could decide on
a single or a triple divorce, or whether the single or triple divorce was
automatic. Tamlik (not mentioned in the Qur’an) is either synonymous
with takhyir or depends on the husband’s intention.

Khul elicited much discussion. Only Ibn Hanbal, following a tradi-
tion from Ibn ‘Abbas, said that a wife’s ransoming herself resulted in an
annulment. The other jurists thought it resulted in a divorce, but disa-
greed about whether it was single and definite, or a triple divorce.
Although not stated directly, it is assumed that after separation by khul',
the couple could not return to each other since the woman was no longer
in possession of her marriage portion. The only question was whether, if
they wished to remarry, the wife had to have an intervening marriage.

On the problem of where the triply divorced woman waited her
‘idda and whether she received maintenance during it, Aba Hanifa,
Malik, and ShafiT thought that Qur'an 65:6 (lodge them where you
dwell) applied to all divorcées, but Ibn Hanbal thought it applied only
to revocably divorced women.






CHAPTER FOUR

FROM THE FORMATIVE TO THE CLASSICAL PERIODS

We said above that the classical period was marked by the formation of
the schools of law. In its broadest definition, a school of law, a madh-
hab, consists of a group of scholars committed to studying the develop-
ment of doctrine based on the interpretation of the texts attributed to
the school’s eponymous founder. “The most striking characteristic of
the classical legal tradition was its literary form of commentaries. For
medieval Muslims legal scholarship was an ongoing debate about the
correct understanding of God’s Will according to which all humans
should live”! By the 4th/10th century, the start of the classical period
(as defined in the introduction), a formal system of madhhab learning
was gradually replacing the informal activity of the scholars who had
acted as the elders of the community in the formative period. Madhhab
learning took place in mosques and madrasas where jurists studied
and taught full time and trained the next generation of scholars, many
of whom became gadis or muftis.* These jurists were the authors of the
figh works that were built on the texts attributed to the founders of the
school, as well as on the previous commentaries and interpretations
that reinforced the doctrines, which had evolved over time as authori-
tative for their particular madhhab.? For figh, that did not mean there
came to be only one answer to every legal question. There may be sev-
eral possible answers, but they are based on the cumulative thinking of

! Buskins, “A Medieval Islamic Law?” 472.

2 For bibliography on the evolution and development of the madhhab, see EI s.v.
“Madhhab.” For the development of the madrasa as an institution of madhhab learn-
ing, see EI, s.v. “Madrasa” (1. The Institution in the Arab, Persian, and Turkish
Lands).

? This process of reinforcing the work of the founders of the madhhabs is taqlid, EI,
s.v. Belonging to a madhhab gave a scholar an intellectual and legal identity and made
him an ‘alim, a member of the ‘ulama’. See Humphries, Islamic History: A Framework
for Inquiry, 96, where he says of the madhhab, “[i]t assured continuity and stability
both in education and doctrine, and through affiliaton with a madhhab a scholar
became connected with a wide-ranging professional and social network?” More gener-
ally, see his Chapter 8, “The ‘Ulama’ in Islamic Society” For the relationship of master-
teacher and student, see Makdisi, “Suhba et Riyasa dans LEnseignement Médiéval”
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the school. What does this mean in terms of actual doctrine? In this
chapter I have used a selection of classical texts to look at examples of
continuous development and then at change between the formative
and classical periods. To do this I have used a mukhtasar by a scholar
from each school and then a longer work of figh (referred to in the
introduction as a mabsiit), again one by a scholar from each school,
which covers the same points in more detail.

For the Hanafls, I have used the Mukhtasar of Abu’l-Husayn
al-Quduari (d. 428/1037), who was the leading Hanafi scholar in
Baghdad during his lifetime.* A fuller description of Hanafi law is pro-
vided by Burhan al-Din al-Marghinani (d. 593/1197) in his al-Hidaya,
sharh bidayat al-mubtadi, which is a commentary on Quduari’s
Mukhtasar and Shaybanis al-Jami‘al-saghir. Marghinani traveled
widely to study figh and hadith before returning to teach in Marghinan.
His Hiddya has been widely studied, and there is an extensive com-
mentary tradition on it.>

For the Malikis, I have relied on the Risala of Ibn Abi Zayd
al-Qayrawani (d. 389/998), which is a summary of Maliki law, and on
al-Kafi fi'l-figh, a manual of Maliki law by the Andalusian jurist Ibn
‘Abd al-Barr (d. 463/1070). Ibn Abi Zayd studied with a number of
Maliki scholars in the East when he made the pilgrimage, as well as
with leading scholars in Qayrawan, including Sa‘dan al-Khawlani
(d. 324 or 325/935 or 936), who had studied with Muhammad b.
Sahnan (d. 256/870), the son of Sahntn b, Said al-Tanukhi, compiler
of the Mudawwana. Ibn Abi Zayd did not compose his Risdla as a ref-
erence work for jurists, but rather to provide a clear distillation of

* See EI, s.v. “al-Kuduari, Abu’l Husayn.” His Mukhtasar, also often referred to simply
as al-Kitab, has been commented on many times. The edition I have used includes the
commentary al-Lubab fi sharh al-kitab, by ‘Abd al-Ghani al-Ghanimi al-Maydani (who
studied with the eminent Syrian jurist Ibn ‘Abidin [d. 1258/1842] [see EI s.v.]) and was
published under this title (see bibliography). I have also consulted the translation
of QuduarTs Mukhtas ar by G.-H. Bousquet and L. Bercher (see bibliography). One of
QudurTs most famous pupils was the polymath al-Khatib al-Baghdadi, who said of
him, “He was distinguished in figh owing to his great intelligence, and he wound up as
the leader of the followers of Aba Hanifa in Iraq. His standing among them was great
and his fame spread.” Tarikh Baghdad, 4:377.

> See EI, s.v. “al-Marghinani, Burhan al-Din” for a table of commentaries and synop-
ses of the Hidaya. Marghinani first wrote Bidayat al-mubtadi, a legal compendium
based on Qudarts Mukhtasar and Shaybanis al-Jami‘al-saghir, which he later abridged
into the Hidaya. The 19th-century English translation, The Hedaya, by Charles
Hamilton (see bibliography) should not be used without reference to the Arabic text.
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Maliki law for all Muslims to understand and follow.® Ibn ‘Abd al-Barr
was born and grew up in Cordova, which at that time was a center of
book production and scholarship. He never made the pilgrimage or
traveled to the East, but spent his entire life in al-Andalus, where he
traveled widely to study with its leading scholars. He became a gadi
both in Lisbon and Santarem and was a prolific author of both of usiil
and figh works.”

For the Shafis I have relied on two works by the renowned legal
scholar Abti Ishaq al-Shirazi (d. 476/1083), his Tanbih fi figh al-imam
al-Shafi‘i, a summary of ShafiT figh, and his more extensive Kitab al-
muhadhdhab.® Shirazi studied first in Firuzabad, where he was born,
then in Shiraz and Basra, and finally in Baghdad with the gadr Abu’l-
Tayyib al-Tabari (d. 450/1058), whose teaching post he took over after
Tabari's death. From 459/1066 until his death, Shirazi taught at the
Madrasa Nizamiyya, which the Seljuk wazir Nizam al-Mulk had
endowed for him.’

For Hanbali figh, I have used the Mukhtasar by Abul-Qasim
al-Khiraqi(d. 334/945) and the exhaustive commentary on it al-Mughni,
by Muwaffaq al-Din b. Qudama (d. 620/1223)."° Khiraqi studied with
Ibn Hanbal’s two sons, Abd Allah and Salih, in Baghdad and then
moved to Damascus shortly before his death. His mukhtasar is the first
summary statement of Hanbali figh." Ibn Qudama studied both in
Damascus and Baghdad. His Mughni, although ostensibly a commen-
tary on Khiraqi's Mukhtasar, functions as a primary source for Hanbali
jurisprudence but also as a secondary source, for in the process of
commenting on Khiraqi's mukhtasar, he also provides a history of the

¢ See EI s.v. “Ibn Abi Zayd al-kayrawani’; GAS, 1:478-81; H. R. Idris, “Deux
juristes Kairouanais de I'époque ziride: Ibn Abi Zayd et al-Qabis1,” AIEO Alger, 1954,
121-98.

7 In addition, he is the author of a collection of biographies of the Companions,
al-Isti'ab fima'rifat al-ashab. See EI s.v. “Ibn ‘Abd al-Barr”; Ibn Farhan, al-Dibdj, 440-42,
and a full description of Ibn ‘Abd al-Barr’s life and work in Vol. 1 by the editors of his
al-Tamhid li ma fi'l-Muwatta’ min al-ma‘ani wa'l-asanid (Rabat, 1977-89).

8 For Shirazi, see EI, s.v. “al-Shirazi, Aba Ishak Ibrahim b. ‘Ali” I have also used the
French translation of sections of the Tanbih by G.-H. Bousquet (see bibliography).

° EI, s.v. “Shirazi, Aba Ishaq Ibrahim b. ‘Ali” Shirazi describes his teachers in his
own Tabagat al-fuqaha’.

1 For Khiraqi, see GAS, 1:512-13. For Ibn Qudama, see EI, s.v. Ibn kudama
al-Makdisi, Muwaffak al-Din.

' EJ s.v. “al-Khiraqi, ‘Umar b. al-Husayn”; GAS, 1:512-13; Laoust, “Le Hanbalisme
sous le Caliphat de Baghdad,” 85.
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evolution of any particular ruling among all Sunni jurists, along with
many of the traditions used to prove or disprove it."

I have chosen these texts for their clarity and accessibility, as well as
for the importance of each author within the tradition of his school. All
these men were leading scholars and teachers during their lifetimes,
and their pupils carried on and commented on their work." That said,
their texts differ from each other not only because they represent dif-
ferent school traditions, but also in length and complexity. Ibn Abi
Zayd and Khiraqi compiled brief statements or directives on appropri-
ate procedure, with little explanation or discussion of alternatives. The
texts by Qudiiri and Shirazi are more discursive. Qudiri includes the
views of Abti Hanifa, Aba Yusuf, and Shaybaniand sometimes discusses
them, while Shirazi frequently notes that several opinions prevail in
the ShafiT school, sometimes indicating which one is preponderant or
which one he himself considers best, but other times not. The longer
works of figh also vary in length and complexity. Marghinani and
Shirazi often mention opinions of other schools and refer to traditions.
Ibn ‘Abd al-Barr mentions only Maliki opinions, sometimes naming
earlier Maliki scholars. Ibn Qudama, as noted above, is all-inclusive.

Several points are worth noting before I describe the actual content
of these works. First, scholars of the classical period drew upon many
more traditions than the few I quote throughout this volume, as well as
upon texts and opinions attributed to the founders that have been lost
or have changed over time. This means that their descriptions of what
earlier scholars thought or said do not necessarily replicate what I
have described and that the opinions of earlier scholars cannot always
be correlated with what later authors attribute to them. Second, one of
the generalizations made about figh in the classical period is that all
Sunni schools based their doctrines on the Qur’an, the sunna of the
Prophet expressed in traditions, ijma’, and giyas. How to utilize these
sources is explored in works of usul.'* The authors of compilations of
furti’ (who were usually also authors of works of usiil) work within this

12 EI, s.v. “Ibn Kudama al-Makdisi, Muwaffak al-Din.” Ibn Qudama also wrote a
summary of his Mughni, al-'Umda, which was translated by Laoust (Le Précis de Droit
d’Ibn Qudama), who prefaced his translation with an introduction on Hanbalism in
Damascus in the 6th/12th century and Ibn Qudama’s contribution to it.

3 This generalization is less true of Khiraqi, perhaps because there was no estab-
lished head of the Hanbali school in Baghdad until the end of the 4th/10th century. See
Melchert, Formation of the Sunni Schools, 148-55.

4 See again Calder in EI, s.v. “Shari’a”
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framework, but they do not necessarily articulate it. They may or may
not refer to a relevant Qur’an verse, and when they refer to a tradition,
they do so the way earlier scholars did, often not citing an isnad but
simply referring to the matn to prove a particular point. Most of the
time they engage with earlier discussions. This does not necessarily
mean adhering to the opinions of the founders, although it may. It may
also mean adding material to the ongoing discussion, material that
originated in casuistry, the influx of new cases, or some combination of
both. It is not always possible to tell why they examine a particular
issue."” As a consequence of incorporating the new material, the appli-
cability of earlier rulings may be altered by being limited, enlarged, or
sometimes declared no longer relevant. Finally, there are a variety of
reasons for misrepresentation of the opinions of earlier scholars. It can
result from textual instability, from polemics among different schools,
as a consequence of discussion within the same school, from a ten-
dency to identify a scholar’s doctrines with the traditions he reports, or
from a desire to retroject authority for any new doctrine back to earlier
experts.'®

To demonstrate continuous development and change between the
formative and classical periods, I have chosen several problems dis-
cussed in Chapters 2 and 3. However, instead of taking traditions from
the Musannafs of ‘Abd al-Razzaq and Ibn Abi Shayba, I preface my
discussion of each issue with traditions found in the Six Books and Ibn
Hanbal’s Musnad."” As was true of ‘Abd al-Razzaq and Ibn Abi Shayba,
the authors of these collections worked with the same legal material the
jurists did."® For the most part I follow the format of Chapters 2 and 3.

5 For a clear discussion of this question, see Johansen, “Casuistry: Between Legal
Concept and Social Practice”

16 See Schacht, “Sur la transmission de la doctrine dans les écoles juridiques de
IIslam” Schacht provides examples of later misrepresentation of early Hanafi and
Maliki positions in the Mabsiit of the Hanafi jurist Muhammad b. Ahmad al-Sarakhsi
(d. 483/1090). Schacht also points to the ease with which the phrase “in accordance
with an analogy to Abt Hanifa’s doctrine” (fi giyas qawl Abi Hanifa) can be changed to
“in accordance with Aba Hanifa’s doctrine” (fi gawl Abi Hanifa) by leaving out the
word giyas. Schacht does not mention textual instability, but that should always be
kept in mind for the pre-modern period.

17" Many of these traditions are also found in the collections of ‘Abd al-Razzaq and
Ibn Abi Shayba, who are often found in later isnads. Ibn Hanbal studied traditions with
‘Abd al-Razzaq, and Ibn Abi Shayba was a teacher of Bukhari, Muslim, and Aba
Dawad.

18 The traditionists’ concern with isndads affected their choice of matns differently
from the jurists. In the case of divorce, Scott Lucas has shown that for the authors of
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I summarize the Hanafi, Maliki, Shafii, and Hanbali views of a particu-
lar issue, but I do not always use all eight works for each issue.
Sometimes those from the same school merely repeat each other; at
other times one author will mention details that another does not. The
contrast between Khiraqi and Ibn Qudama is particularly notable. Ibn
Qudama goes into virtually all possible ramifications of every issue,
but sometimes Khiraqr's brief statements seemed adequate for demon-
strating my point. On the other hand, Ibn Qudama’s comprehensive-
ness means he takes up a number of issues Khiraqi does not.

CONTINUOUS DEVELOPMENT FROM THE FORMATIVE TO THE
CLASSICAL PERIOD

Marriage
A Woman’s Guardian

1. The Prophet said: “There can be no marriage contract without
awali??

2. The Prophet said: “No woman can give another in marriage. Nor can
she give herself in marriage. Only an adulteress gives herself in
marriage”

3. Khansa’ bt. Khudham al-Ansariya [said] that her father gave her in
marriage after she had become a thayyib, and she disliked that, so she

went to the Prophet, who revoked her marriage.**

We saw in Chapter 2 that the Hanafls were of the opinion that a woman
could conclude her own marriage contract. The fact that this is a view
not shared by jurists of other schools is reflected in the first two tradi-
tions above. The third suggests that the Prophet’s willingness to allow
Khansa’ bt. Khudham to choose her own husband means that a woman
can (at least under certain circumstances) marry without a wali’s per-
mission and seems to support the Hanafi opinion.

Later Hanafis continue to say that a woman can conclude her own
marriage contract, but within limits about which Aba Hanifa, Aba
Yasuf, and Shaybani did not all agreed. Qudari says, “According to Aba

the Six Books, this meant the elimination of a number of details found in the collec-
tions of ‘Abd al-Razzaq and Ibn Abi Shayba. See Lucas, “Divorce, Hadith-Scholar
Style”

1 Ibn Maja, Sunan, 1:605, no. 1881.

20 Tbid., 1:606, no. 1882.

2t Bukhari, Sahih, 3:372, no. 5138.
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Hanifa, the marriage contract of a free, adult, legally competent woman
can be concluded with her agreement even if a wali does not conclude
it on her behalf, and regardless of whether she is a virgin or a thayyib”
He then notes, “Abu Yasuf and Muhammad (i.e., Shaybani) said it could
be concluded only by a wali”** Commenting on this difference among
the early Hanafis, Marghinani says that according to the zahir
al-riwaya,” Abu Yusuf agreed with Aba Hanifa, that it is also related
that Aba Yasuf required a wali, and that Shaybani said such a contract
was suspended until her wali approved it. Thus any shortcoming in the
contract would be eliminated by requiring his approval.

The reasoning given by Marghinani for permitting a woman to con-
clude her own contract is that she is fully competent to act on her own
behalf. For example, she can manage her own property and choose a
husband. However, “the reason a wali is needed for a marriage contract
is so that impudence will not be laid at a woman’s door. In addition,
according to the zahir al-riwaya, there is no difference between her
marriage to an equal or a non-equal in terms of whether the contract
is valid. However, the wali can invalidate her marriage contract to a
non-equal”*

Although we saw in Chapter 2 that Malik is said to have made an
exception in the case of a lowly woman, later Malikis do not leave room
for any woman to conclude her own contract. Ibn Abi Zayd says,
“A woman can marry only with the consent either of her wali, or a
responsible relative like a man of her tribe, or the qadi’* Ibn ‘Abd
al-Barr reinforces this by saying, “A woman cannot act as a wali for her
own marriage contract or for anyone else’s,” and he then adds the later
Maliki position that there are no exceptions: “[This is the case] regard-
less of whether she is a noble or a lowly woman, and regardless of
whether her wali did or did not give her permission to act on her own
behalf” Under no circumstances is such a marriage valid: “If she does
conclude a marriage contract, it is always invalid, both before and after

2 Quduri, Mukhtasar, 3:8.

» In Hanafi texts, zahir al-riwaya refers to the accepted doctrine of the Hanafi
school. It is, theoretically, based on six of the works attributed to Shaybani. One of
these is al-Jami‘ al-saghir (see Chapters 2 and 3). The other five are al-Mabsiit,
al-Ziyadat, al-Jami® al-kabir, al-Siyar al-kabir, and al-Siyar al-saghir. See Hallaq,
Authority, 48, n. 98. For a description of these works, see GAS, 1:422-30.

2 That is, there is no difference between an equal and a non-equal in terms of
whether the contract is valid or suspended. Marghinani, Hiddya, 2:475-76.

> Ibn Abi Zayd, Risala, 174 (First Steps, 4, no. 9).
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the marriage has been consummated.”® The Shafi7 view, represented
by Shirazi, is the same as the Maliki, but he also includes the fact that a
woman cannot conclude a marriage contract for a female slave of hers:
“A woman’s marriage contract is valid only if concluded by a male wali.
If she is a slave, her master gives her in marriage. If she is owned by a
woman, whatever male guardian is in charge of giving her owner in
marriage, gives her in marriage with her owner’s permission.””
Khiraqt's statement for the Hanbalis is the same as the first tradition
above: “There can be no marriage without a wali” Ibn Qudama begins
his commentary on this statement of Khiraqi's by discussing the Hanafi
view: “Abu Hanifa said that she had the right to give herself and some-
one else in marriage, as well as to appoint a representative to give [her]
in marriage. [Abt Hanifa said that this was the case for the following
reasons:] because God said, And place not difficulties in the way of their
marrying their husbands (Qur'an 2:232), and thereby He connected
marriage with them (i.e., women) and forbade preventing them from
it. [Abu Hanifa also said,] because it is a woman’s unadulterated right
and women are among those people who can conclude a contract
directly (i.e., unlike slaves who must have an owner’s permission),
a marriage contract concluded by a woman is valid, just as her selling a
female slave of hers is valid. ...” Having explained this, Ibn Qudama
disagrees and stresses that the Hanbali opinion is supported by the tra-
dition on ‘A’isha’s authority, “There can be no marriage without a wali”
Ibn Qudama takes up the point mentioned by Ibn ‘Abd al-Barr (see
above) that it does not matter whether her wali gave her permission to
act on her own behalf.® He says that because her opinion about
a potential marriage should be taken into account, it has been inferred
that she can, once she has received her wali’s permission, conclude
her own marriage contract. This, he says, is Shaybants opinion. Here
Ibn Qudama explains that even though the tradition in which the
Prophet said, “The contract of any woman who marries without her
wall’s permission is void, void, void” could possibly be understood this
way (i.e., that once the wali has given permission, she is free to act

26 Ibn ‘Abd al-Barr, al-Kafi fi'l-figh, 2:527.

27 Shirazi, Tanbih, 404.

# Unless Ibn Qudama specifically says so (which he does not in this case), we can-
not tell whether he is reacting specifically to a text of Ibn ‘Abd al-Barr or to another
text, or to the Maliki view, in general.
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independently), the correct position is contained in the first tradition
he quoted, “There can be no marriage without a wali”*

In these details that the later scholars added to earlier descriptions
of the role of a woman’s wali in concluding her marriage contract, there
is a discernible tendency on the part of Hanafl and Maliki jurists to
further restrict her capacity to conclude her own contract, so that their
positions on this question become virtually indistinguishable from
those of the Shafiis and Hanbalis.

Rada’

1. The Prophet said: “Nursing requires hunger.”
2. The Prophet said: “Nursing forbids what lineage does”*

In Chapter 2 we saw discussion among the scholars of the formative
period as to whether a minimum number of suckling sessions are
required to establish a foster relationship and whether such a relation-
ship can be established if the individual being nursed is an adult. The
first tradition above succinctly restates the point that only nursing
during infancy establishes foster relationship. Infants nurse because
they are hungry; adults, only because they are attempting to create a
foster relationship. The second restates the position that relationships
established through nursing parallel those of consanguinity. All classi-
cal texts agree that only nursing during infancy establishes foster
relationship, regardless of how many suckling sessions occur. In addi-
tion, they include further details about foster relationships and mar-
riage that qualify the Prophet’s statement in the second tradition above.
In both cases, possibilities that were entertained in the formative period
are effectively ruled out.

Quduri in his Mukhtasar describes some of the complexities
involved in figuring out whether two people are or are not related
through nursing. For example, as the first tradition above shows, since
nursing after infancy does not create foster relationship, if a wet nurse

*» Ibn Qudama, Mughni, 7:337-38. He concludes by saying that to prevent a woman
from concluding her own contract is “to prevent her from handling directly a matter
which would make obvious her impudence, levity, and inclination for men” (a view he
shares with Marghinani). Note that Ibn Qudama’s description of what Shaybani said
does not exactly match Marghinanis.

% See, Wensinck, Handbook, s.v. “Nursing,” for the many instances of this and the
previous Prophetic tradition in the Six Books.
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nurses a boy after the appropriate moment at which he should have
been weaned, and at the same time she nurses an infant girl, the two do
not become foster-siblings. Although both consanguinity and nursing
relationships create a barrier to marriage, there are some exceptions.
Thus a man can marry the mother of his foster-sister, but not the
mother of one of his half-sisters or of a half-sister of his own son.
Qudari also points out that a man can marry his foster-brother’s sis-
ters, just as he can his paternal brother’s maternal stepsisters.’ Like
other jurists who treat this topic, Qudari mentions many complica-
tions, not necessarily realistic, such as the relationship between two
infants nursed by the same animal, or whether swallowing the milk of
a dead woman establishes the same relationships as that of a living
woman. Ibn Abi Zayd also modifies the notion that nursing relation-
ships and consanguinity are equivalent. He points out that when a
woman becomes a male infant’s foster-mother, both her daughters and
those of her husband (born previously or subsequently) become his
sisters. However, just as Qudiri concluded, they do not become the
sisters of his brother (nursed by a different woman), who is therefore
free to marry any of them.”

Above, we saw that the Hanafl and Hanbali opinion was that inter-
course, whether forbidden or lawful, also resulted in foster relation-
ship, while the Maliki and Shafi7 opinion was that it did not. However,
Shirazi points to a situation in which intercourse can make a marriage
retroactively invalid. If a man unknowingly has intercourse with his
wife’s mother or daughter, or if his father or his son has intercourse
with his wife, his marriage is annulled, because any of those instances
are reasons for permanent prohibition the way nursing is. Shirazi
points out the difference between this situation and fornication (which
according to the Maliki and Shafi7 view does not establish affinity): it
is that the intercourse takes place within a marriage, which, even
though it stands to be annulled, has the consequences of a legal mar-
riage (e.g., marriage portion and ‘idda), since it was not annulled before
intercourse.”

Khiraqi restates the Hanbali position that unlawful sexual inter-
course establishes the same relationships that lawful sexual intercourse

31 Qudari, Mukhtasar, 3:31-33.
32 Ibn Abi Zayd, Risala, 192 (First Steps, 38, nos. 126, 127).
3 Shirazi, Tanbih, 409-17; Muhadhdhab, 2:42-43.
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does; so, he adds, does intercourse owing to uncertainty (shubha).* Ibn
Qudama summarizes the differences of opinion among the schools by
noting that the Maliki and Shafi1 positions are supported by a tradition
from the Prophet, “The forbidden does not forbid the lawful” Then,
however, he points to Qur'an 4:22 (and marry not those women whom
your fathers married), which, he says, should be interpreted as includ-
ing both lawful and unlawful intercourse, as well as various lustful acts.
He quotes a second tradition from the Prophet, “God does not look at
a man who has seen the private parts of both a woman and her daugh-
ter;” and as a further way of discrediting “The forbidden does not forbid
the lawful,” he disparages the isnad.”

Marriage Portion

1. The Prophet said: “The women who are most blessed are those who
have the fewest possessions.”*

2. A member of the Bant Fazara married a woman for a pair of sandals,
and the Prophet permitted that.”

3. ‘Umar b. al-Khattab said: “Do not be excessive in women’s marriage
portions. ... A man can increase a woman’s marriage portion to such

an extent that he harbors animosity toward her”*

These three traditions indicating that marriage portions should not be
extravagant or excessive are sentiments that the classical jurists may
have shared, but did not dwell upon. When later texts mention amounts
for marriage portions, they repeat those mentioned by the founders.
Quduri repeats the earlier Hanafi number of 10 dirhams as the smallest
sum a woman can receive as a marriage portion, Ibn Abi Zayd says it is
the Maliki minimum of 3 dirhams, and Shirazi, like Shafi, says a mar-
riage portion should not exceed 500 dirhams.*® Khiraqj, like Ibn Hanbal,
does not name a sum. Khiraqi does say, however, that when a father
gives his daughter in marriage, whatever marriage portion he chooses
for her, it must be something that can be halved.** All say that if a

3 al-Khiraqi, Mukhtasar, 139. In this case, uncertainty about how and whether the
two partners are related to each other.

% Ibn Qudama, Mughni, 7:482-83. See Schacht, “Adultery as an Impediment to
Marriage”

3¢ Ibn Hanbal, Musnad, 6:145.

37 Ibid., 3:445.

% Ibn Maja, Sunan, 1:608.
® See Ibn Abi Zayd, Risala, 172 (First Steps, 3, no. 3); Shirazi, Muhadhdhab, 2:432;
Qudari, Mukhtasar, 3:14.

% Khiraqi, Mukhtasar, 145.

w
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marriage contract is concluded for anything illegal, such as wine or
pork, the bride is still owed her fair marriage portion, whatever it may
be. Further, once a marriage has been consummated, if there is dispute
about the details of her marriage portion that cannot be resolved, all
agree that what is ultimately due is her fair marriage portion, whatever
that is. If the marriage portion consists of something that becomes
destroyed or damaged, such as a house that collapses or a slave who
escapes, and this happens before the couple have intercourse, the mar-
riage contract is defective, and the marriage portion must be replaced.
The same is true if the marriage portion is a particular article that is
repossessed by its previous owner. If, however, these things happen
after the couple have intercourse, the wife is owed her fair marriage
portion.

On this topic, whatever details classical jurists add embellish, but do
not alter the material of earlier texts.

Witnesses to a Marriage Contract

1. The Prophet said, “There can be no marriage contract without
witnesses.”
2. The Prophet said, “Only lewd women marry without witnesses.”*!

The first tradition is one of many that reinforce the need for wit-
nesses to a marriage contract. The second points to the fact that if
a marriage contract is not witnessed, the bride’s reputation cannot
be safeguarded. In Chapter 2 we saw several different opinions about
witnesses to a marriage contract. Malik was reported to have consid-
ered a marriage valid regardless of whether it had been witnessed, so
long as it was made public after the fact. The Hanafis allowed one man
and two women as witnesses, ShafiT and Ibn Hanbal mentioned two
men as witnesses, and ShafiT added that the two witnesses must be
trustworthy.*

Later Maliki discussion is more explicit about the importance of
public knowledge of a marriage. Ibn Abi Zayd says, “There can be no
marriage without a wali, a marriage portion, and two trustworthy
witnesses. If the required witnesses were not present at the time of the
contract, the husband should not have intercourse with his wife until

41 Tirmidhi, Sunan, 2:384, nos. 1110, 1109.
4 For trust worthiness, see EI, s.v. “‘Adl”
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the contract has been witnessed”* Ibn ‘Abd al-Barr alludes to past
Maliki discussion by emphasizing that a secret marriage is not allowed:
like a contract of sale, a marriage contract can be concluded without
witnesses, but the marriage must be publicly announced before the
couple have intercourse. If it is not, then the contract is defective.
However, if it is initially secret and then announced and publicized, it
is not defective. He goes on to say that Malik said that if two men wit-
ness a marriage and then hide it, that is a secret marriage. “But some of
our companions (i.e., fellow Maliki jurists) say that if two trustworthy
men witness a marriage, it has ceased to be a secret, and this is the view
of the vast majority (jumhiir) of jurists”**

Following the opinion of Abii Hanifa and Shaybani, Qudari says,
“A marriage contract can be concluded only in the presence of two
witnesses who are sane, adult Muslims, either two men, or one man
and two women, regardless of whether they are trustworthy, or have
been punished for an accusation of slander”* Enlarging on this,
Marghinani points to the Prophet’s saying, “There can be no marriage
without witnesses” “This,” he says, “is evidence against Malik’s stipula-
tion that a marriage is valid without witnesses, so long as it is publicly
announced.”*

Shirazi expands on ShafiTs insistence that there be two male wit-
nesses to a marriage contract. He starts by saying that the jurist
Abu Thawr said that a marriage contract without witnesses was
valid, because it was a contract like a sale.”” Shirazi disagrees because
‘A’isha related from the Prophet that he said, “Every marriage contract
not concluded in the presence of four things is invalid: a groom, the
bride’s wali, and two witnesses.” Shirazi adds that a marriage con-
tract is not like a sale contract, the goal of which is money. The goal of
marriage is enjoyment and children, and the foundation of both of

* Tbn Abi Zayd, Risala, 172 (First Steps, 2, nos. 1, 2).

“ Tbn ‘Abd al-Barr, al-Kafi, 2:520. Khalil b. Ishaq says the contract should be wit-
nessed by two just witnesses, but that if it is not, it will not be annulled and there will be
no penalty, as long as the marriage is publicized. Russell and Suhrawardy, nos. 5 and 6.

% Qudari, Mukhtasar, 3:3. For slander, see EI, s.v. “Kadhf”

6 Marghinani, Hidaya, 2:460.

¥ We just saw that this is also the Maliki view. Abx Thawr (d. 240/854), an Iraqi
jurist, is sometimes described as the founder of a short-lived school of law and some-
times as an adherent of ShafiTs. See EI, s.v. “Abt Thawr” and Sezgin, GAS, 1:491, where
he is included among the Shafi‘is.
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these is prudence (ihtiyat).** Therefore, there must be two male
witnesses to a marriage contract, and one man and two women do not
make it valid. He says, “Ibn Mas'ad reported that the Prophet said,
‘There can be no marriage without a wali and two trustworthy wit-
nesses. If one does not know whether the witnesses are truly trustwor-
thy or only appear to be,” Shirazi continues, “there are two opinions:
one, that the contract is not valid, the second, that it is. The second is
the opinion of the madhhab, because if we took the inner quality of
trustworthiness (‘adala) into account, the marriages of common peo-
ple could take place only in the presence of a judge (hakim), because
they do not know what the conditions of trustworthiness are, and
there is hardship (shaqqa) in that. Thus, the outward appearance of
trustworthiness suffices” But he goes on to say that if it happens that
the two witnesses turn out to be sinners, the marriage is, in fact, invalid.
He compares this situation with one in which a judge uses ijtihad to
arrive at a ruling and then finds a revealed text that contravenes
his decision. In this case, or in case there is ijma’ on the issue (e.g.,
ijma‘ of which the judge had been unaware), his decision is revoked.
Otherwise, it stands.*

Commenting on Khiraqf's statement that a contract must be con-
cluded in the presence of two Muslim witnesses, Ibn Qudama reports
that the prevailing opinion from Ibn Hanbal is that a valid marriage
contract requires two male witnesses. If they are sinners, he says, there
are two opinions: the marriage is valid, or it is not. In either case, he
says, the contract is valid if the witnesses appear to be trustworthy.
Here he agrees with Shirazi on the witnesses and shares his concern for
common people, but he disagrees with him that if, after the fact, the
witnesses are discovered to be sinners, the marriage contract is in-
validated: it remains valid because at the time it took place, they
appeared to be trustworthy. Thus, if a man and a woman affirm that
they married with a wali and two trustworthy witnesses, one accepts
what they say, and their marriage is valid on the basis of their affirma-
tion (igrarihima).”

8 See Schacht, Introduction, 123 for brief reference to concern for bringing underly-
ing motive and legal validity into accord.

* Shirazi, Muhadhdhab, 2:40.

0 Khiraqi, Mukhtasar, 134; Ibn Qudama, Mughni, 7:340-41. For “affirmation,
see EI, s.v. “Tkrar”
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Discussion

On the question of whether a woman can conclude her own marriage
contract, we see that the Hanafi position evolved to include so many
conditions that a woman has little or no leeway to conclude her own
contract. Further, Marghinani adds that the presence of a wali prevents
her from displaying unseemly interest in men. The Malikis insist that
a wali conclude a woman’s marriage contract and no longer make
an exception for a lowly woman. Thus the Maliki view has become
the same as the Shafii and Hanbali. Ibn Qudama uses a well-known
tradition to restate the Hanbali position and concludes by echoing
Marghinanis point that a wali restrains a woman from unseemly
behavior.

On forbidden degrees, there is much detail on the different ways
foster-relationship is established, and it turns out that despite tradi-
tions to the contrary, consanguinity and foster-relationship are not
exactly the same. Although ShafiT held that the forbidden did not for-
bid the allowed, Shirazi says that a man cannot remain married to the
mother of a woman with whom he has had intercourse even though he
had intercourse in a marriage that was initially deemed legal.

On the question of witnesses to a marriage contract, the later Maliki
position qualifies the earlier one that a valid contract does not require
formal witnessing as long as the marriage is widely known. Ibn Abi
Zayd says that two witnesses are an integral part of the contract,
whereas Ibn ‘Abd al-Barr, like the earlier Malikis, emphasizes witness-
ing as a way to prevent a secret marriage. Otherwise, later scholars
emphasize different aspects of earlier discussion. The Hanafls insist on
witnesses, two men or one man and two women, and Marghinani spe-
cifically says that since the Prophet said, “There can be no marriage
without witnesses,” the Malikis are wrong to say that publicity alone is
adequate. Shirazi says that the two male witnesses should be trustwor-
thy, but points out that in consideration of the needs of the common
people, the preponderant opinion of the madhhab is that they need
only appear to be trustworthy. However, if they do, in fact, turn out to
be sinners, then a marriage they witnessed is invalid. Ibn Qudama also
shows concern for the common people, but his concern leads him to
disagree with Shirazi and say that since the common people cannot
distinguish between trustworthy and untrustworthy witnesses, a mar-
riage stands if the witnesses appeared to be trustworthy at the time the
contract was concluded.
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Divorce
Talaq al-sunna

Amir al-Shabi said: “I said to Fatima bt. Qays, ‘Tell me about your
divorce. She replied, ‘My husband divorced me triply while he was away
in the Yemen, and the Prophet said that that was valid.”*!

We noted in Chapter 3 that Taldq al-sunna is a divorce in which a man
who wishes to divorce his wife does so at the start of a period of purity
when he has not had intercourse with her. He may also divorce her
twice more at the start of each successive period of purity so that by the
end of her ‘idda, she is triply divorced. Shaybani said that was lawful,
and Malik is reported to have agreed that it was, but to have strongly
disapproved of it. ShafiT and Ibn Hanbal did not come down on one
side or another. In taldq al-bid'a, a man pronounces a triple repudia-
tion in one statement or in one period of purity. No one expressed
approval of talaq al-bid'a, although all said it was valid, and the tradi-
tion above reinforces that validity. Later jurists do not alter this basic
picture, but the Hanafis add to it.

In his discussion of divorce, Qudiiri makes a distinction within talag
al-sunna. First, he describes “the best divorce” (ahsanu’l-talaq) as one in
which a man divorces his wife singly in a period of purity without hav-
ing had intercourse with her and then leaves her until her ‘idda ends. In
talaq al-sunna, he divorces her triply over the course of one ‘idda. Other
details Qudiiri adds are that a man can divorce at any time a wife who
is either too young or too old to menstruate and a pregnant woman
after having had intercourse with her. The case of the pregnant woman
brings out disagreements over the conditions for multiple divorces. Abu
Hanifa and Aba Yusuf said that a man can divorce a pregnant woman
twice more in each successive month and have that triple repudiation
be an example of talaq al-sunna, but Shaybani said that in the case of a
pregnant woman, talaq al-sunna meant a single repudiation only.”
Marghinani, discussing this view of ShaybanTs, points to the fact that
since pregnancy is one long period of purity, a man cannot pronounce
a second and third repudiation in subsequent periods of purity.*®

*! Tbn Maja, Sunan, 1:652, Talaq 4, no. 2024.

32 Qudari, Mukhtasar, 3:37-39. Taldaq al-bid'a, Quduri reaffirms, is valid, and if a
man pronounces a triple divorce in one statement or in one period of purity, he is
certainly triply divorced, but he has sinned.

% Marghinani, Hidaya, 2:534.
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Ibn Abi Zayd follows Malik’s view that during a woman’s ‘idda, a
man should not follow one pronouncement of repudiation with
another, even though it is lawful.** Shirazi repeats ShafiTs advice that
it is best for a man to divorce his wife only once, even though it is law-
ful for him to divorce her triply over the course of one ‘idda, and it is
better for him not to divorce her triply all at once, even though that
too is lawful. Khiraqi agrees and adds that by repudiating a wife triply
all at once, a man deprives himself of the option of returning to
her.”

All jurists retain the possibilities allowed by the earlier definitions,
but express increasing emphasis on preferring only single divorce.

Returning to a Wife after Non-final Divorce (al-raj‘a)

‘Imran b. al-Husayn was asked about a man who divorces his wife and
then has intercourse with her without witnesses either for his divorce or
his return. He replied, “You thereby divorce without a sunna and return
without a sunna. Have your divorce and your return to her witnessed!”*

In Chapter 1 we saw that Qur'an 65:2 said that two trustworthy wit-
nesses should witness a man’s return to his wife after a single or double
divorce. Then in Chapter 3 we saw that in addition to this verse and
two examples of traditions that say witnesses are needed for a return,
both Shaybani and Malik said that it was also possible for a man to
return to his wife without witnesses. Shaybani pointed out that a man
should have witnesses attest to his return to his wife, but that it was also
possible for him simply to return to her without formal witnessing, and
Malik said that a man’s return to his wife should be witnessed if he
knows of the requirement. ShafiT and Ibn Hanbal, however, said that a
return should definitely be witnessed. Later texts all emphasize that, in
accordance with Qur'an 65:2, a husband lawfully returns to his wife by
stating in the presence of two witnesses that he is returning to her, and
the above tradition reinforces the verse. Nonetheless, in classical texts
the Hanafis and Malikis maintain their earlier positions that although
witnesses are desirable, they are not required, and Shirazi for the
Shafis and Khiraqi and Ibn Qudama for the Hanbalis admit the pos-
sibility of a return without witnesses.

>t Tbn Abi Zayd, Risala, 182 (First Steps, 22, no. 68).
5> Shirazi, Tanbih, 445. Khiraqi, Mukhtasar, 152.
% Ibn Maja, Sunan, 1:652, Taldq 5, no. 2025.
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In his description of a return, Qudiuri says that a man can return to
his wife by announcing that he is returning to her, having intercourse
with her, kissing her, or gazing at or touching her with lust. It is recom-
mended that he call two men to witness his return, but if he does not
do so, his return is still valid.”” Marghinani explains this view in more
detail: if a return is thought of as the resumption of a marriage that was
ended by the husband’s statement of repudiation, then it would need to
be witnessed. However, he says that since the wife’s idda has not ended,
a return also can be thought of as the continuation of a marriage that
has not come to an end, and continuation can be shown by acts as well
as words. Calling two men to witness his return, Marghinani says, is
recommended for a husband, but if he does not do so, his return is still
valid.”®

Ibn ‘Abd al-Barr too says that after a non-final divorce, it is recom-
mended that a husband have two trustworthy men witness his return,
in accordance with the Qur'an. But if a husband says to his wife, “I am
returning to you,” without his statement being witnessed, it counts as a
return and can be witnessed after the fact.® Ibn ‘Abd al-Barr repeats
the opinion we saw attributed to Malik (see Chapter 3) that if a woman
refuses to have intercourse with her husband before he calls witnesses
to his return to her, she has acted appropriately. If, intending to return
to his wife, he has intercourse with her before he has had a statement of
return witnessed, it is possible to consider that act of intercourse a
return if he meant it to be, and the fact that he has thereby returned to
her can be witnessed after the fact.®

Shirazi says that a man must not simply return to his wife by having
intercourse with her without first having stated that he is returning to
her, but he points to two opinions on whether a man’s return statement
must be witnessed. One is that it must be, since it involves his making
a particular woman’s private parts lawful for himself and that cannot

7 Qudari, Mukhtasar, 3:54.

% Marghinani, Hidaya, 2:582-83.

% A statement of return without intercourse counts as a return, unless the husband
is a mili (one who has sworn an oath of il@’), or one who cannot maintain his wife. The
mili must actually have intercourse with his wife, and the husband who cannot main-
tain his wife must show that his circumstances have improved. Ibn ‘Abd al-Barr,
al-Kafi, 2:618. See below for the Maliki view that the gadi can separate a couple if the
husband fails to provide for his wife.

€ Tbn ‘Abd al-Barr, al-Kdfi, 2:617-18. Ibn ‘Abd al-Barr also notes disagreement
among some of the Malikis about whether intercourse can be considered a return if a
man did not intend it to be.
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take place without witnessing; thus a return must be witnessed like a
marriage contract. The other is that it is permissible not to have his
return statement witnessed because a return does not involve a wali
(i.e., it is not a new marriage contract), and therefore it does not require
witnessing, as is the case in a contract of sale.®!

Khiraqi says that a return after non-final divorce consists of a man
saying to two Muslim men, “Bear witness to the fact that I am returning
to my wife” However, he says that it has also been related from Ibn
Hanbal that a return did not need to be witnessed.” Ibn Qudama
explains these contradictory statements attributed to Ibn Hanbal. He
says that, understood literally, the Qur'an says that a return must be
witnessed, but there can be two opinions on the question. One is that a
return should be witnessed because it means that a man is about to
deem a particular woman’s private parts lawful for himself. Thus, like a
marriage contract and unlike a contract of sale, witnesses are required.
The other is that unlike a marriage contract, a return does not require
acceptance (qabiil) on the part of the wife, and no wali is required.®®
Therefore, no witnesses are required, just as none are required for any
of the other rights a husband has over his wife. However, he says that
witnessing is recommended.®*

The views of the jurists on this particular question seem to con-
tradict the Qur'an, but they are understandable in the context of the
development of usitl al-figh. 1 said in the introduction that classical
authors of furi’ were also authors of usil. Here either as scholars or
authors of works of usiil they are all aware of the ongoing effort (their
own and those of other scholars) to fully understand the nature of
God’s commands in the Qur'an. Understood literally, call to witness
two just men among you, in Qur’an 65:2, is an imperative. However, as
we have just seen, there are times when God’s commands are under-
stood as recommendations rather than imperatives, and in the classical
period the command to call two trustworthy men to witness a man’s
return to his wife is understood as a recommendation.®

61 See Shirazi, Tanbih, 458-60 and Muhadhdhab, 2:103.

62 Khiraqi, Mukhtasar, 158.

5 A marriage contract is concluded by an offer (ijab) on the part of the groom or his
representative, and acceptance (gabul) on her behalf by the bride’s wali. See EI s.v.v.
“Nikah”; “Idjab”; “‘Akd”

¢ Ibn Qudama, Mughni, 8:481-82.

% For a discussion of the divine command in the usil writings of Ibn Qudama, see
Wakin, “The Divine Command in Ibn Qudamah.” See also Kemali, Principles of Islamic
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‘Idda

‘Amir (al-Sha'bi] said: “Fatima bt. Qays related to me that her husband
divorced her triply, and the Prophet ordered her to wait her idda in
Umm Maktam’s house.”%

According to the Hanafis, the triply divorced woman received both
lodging and maintenance. Malik and Shafi7 said she received only
lodging, and Ibn Hanbal said she received neither. We saw in Chapter 3
that these three opinions were based on a combination of the interpre-
tation of Qur'an 65:1 and 6 and an understanding of the traditions
about the ‘idda of a contemporary of the Prophet’s, Fatima bt. Qays,
who was reported to have received neither maintenance nor lodging
after her husband divorced her triply. The above tradition points to a
fact generally agreed upon that the Prophet instructed Fatima to wait
her ‘idda in the house of Umm Maktam whose son was blind and
therefore unable to see her in an inappropriate manner. Either it proves
the point that the triply divorced woman receives neither maintenance
nor lodging, or it can be understood as a story about a special case.”” In
the classical period, jurists provide various explanations in support of
their madhhab’s position, but only Ibn Qudama refers specifically to
the many traditions about Fatima bt. Qays.

For the Hanafis, Qudari simply states that all divorcées receive both
lodging and maintenance during an ‘idda. Marghinani explains that
lodging and maintenance is due a woman in her ‘idda for two rea-
sons: one, because the main purpose of marriage is offspring, and two,
because maintenance is compensation for keeping someone in custody.
Since the main purpose of marriage is offspring, the triply divorced
woman is in custody in order to safeguard any potential offspring.
Therefore, she should be maintained the way a pregnant divorcée is. As
support for the Hanafi view, Marghinani quotes the tradition from
‘Umar about Fatima bt. Qays: “We do not forsake the Book of our Lord
for the words of a woman without knowing whether she lied or told

Jurisprudence, 34-35, where he draws attention to the application of speculative rea-
soning to the Qur'anic statements that both a return after divorce and a contract of sale
should be witnessed.

% Ibn Hanbal, Musnad, 6:411-12. In some versions of this tradition, the woman is
Umm Sharik rather than Umm Maktam.

¢ For example, see again Muwatta’, 3:210, for Zurqani’s commentary on MaliK’s
treatment of Fatima bt. Qays’s ‘idda.
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the truth, remembered or forgot. I heard the Prophet say, “The triply
divorced woman receives maintenance and lodging, as long as she is
waiting her ‘idda.”%®

Ibn ‘Abd al-Barr for the Malikis and Shirazi for the Shafis repeat
that the triply divorced woman receives only lodging and no mainte-
nance. Ibn ‘Abd al-Barr adds that she is permitted to go out during the
daytime if she needs to and she cannot get anyone else to go out in her
stead. If she spends the night away from home, she has sinned and
must not do so again for the remainder of her ‘idda. Shirazi says also
that she can go out if she needs to, for example to buy cotton or to sell
yarn, but only in the daytime.®

The Hanbali position is that a triply divorced woman receives nei-
ther lodging nor maintenance. Thus Khiraqi says, “If a man divorces
his wife irrevocably, she receives neither lodging nor maintenance
unless she is pregnant” Ibn Qudama describes the opinions of the
other schools along with the Companions and Successors who sup-
port those opinions and then says that the preponderant view of the
Hanbali school is that a triply divorced woman who is not pregnant
receives neither maintenance nor lodging. He goes on to marshal argu-
ments for the Hanbali view by saying, “We have in our favor what
Fatima bt. Qays said,” and then he recounts the story we saw above in
the Muwatta’ (Chapter 3), that while he was away, her husband
divorced her triply and sent her an amount of wheat she found inade-
quate. But Ibn Qudama’s version of what happened next goes beyond
MaliK’s. Ibn Qudama says that when she complained to the Prophet,
the Prophet responded, “He (i.e., your husband) owes you neither
maintenance nor lodging” and then ordered her to wait her ‘idda in
Umm Sharik’s house.”” Ibn Qudama emphasizes the weight that should
be given to Ibn Hanbals support for the traditions about Fatima bt.
Qays that are related from the Prophet rather than from Companions
and Successors. In particular he points to a tradition in which the

% Marghinani, Hidaya, 2:652. Marghinani lists other Companions who agreed with
‘Umar about lodging and maintenance for the triply divorced woman. See again
Wensinck, Concordance, s.v. “Fatima bt. Qays,” for traditions about her ‘idda in the Six
Books.

 Ibn ‘Abd al-Barr, al-Kaft, 2:623-24; and Shirazi, Tanbih, 489.

70 In the Muwatta’, the Prophet says only that she receives lodging but not mainte-
nance. See again Malik, Muwatta’, 3:210; and also Spectorsky, Chapters, 57-58.
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Prophet specifically says to her that her husband owes her neither
lodging nor maintenance.”

Discussion

Jurists of the classical period do not differ from earlier ones on the
nature of talaq al-sunna. They restate earlier positions, and, particu-
larly in QudurTs case, add some details. It is also the case that on the
question of lodging and maintenance for a triply divorced woman dur-
ing her ‘idda, later scholars reiterate the founders™ positions on the
issue of Fatima bt. Qays’s status during her ‘idda after Aba ‘Amr b. Hafs
had divorced her triply. Ibn ‘Abd al-Barr and Shirazi who both say she
receives lodging, both say she may go out during the day if she needs
to, and Shirazi provides a glimpse of the fact that she may be earning
her maintenance by spinning when he says she might need to go out to
buy cotton or sell yarn.

In the classical period the answer to whether a man’s return to his
wife after a non-final divorce must be witnessed becomes uniform in
response to legal-theoretical reasoning on the nature of God’s com-
mands. Shirazi for the Shafiis and Ibn Qudama for the Hanbalis now
agree with the Hanafi and Maliki positions that two witnesses are rec-
ommended but not required.

CHANGE OVER TIME

Equality between husband and wife (kafa’a) and divorce initiated by a
wife (khul’) are two issues where continued development also intro-
duces marked changes between the way they are treated in formative
texts and the way they are treated in classical texts. Here we see the
later jurists taking social reality and practice into account.

Kafa'a

Two questions involving kafa’a will illustrate how emphases can change
significantly over time to accommodate social realities. The first is the
importance of kafa’a in a valid marriage contract; the second, its role
in determining the appropriate marriage portion.

' See Ibn Qudama, Mughni, 9:288-90.
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Kafa'a and the Marriage Contract

1. The Prophet said: “A woman is married for four things: her wealth,
her lineage, her beauty, and her piety. Choose a wife who possesses
the quality of piety, lest you be damned.””

2. The Prophet said: “A woman is married for three things: her piety, her
wealth, and her beauty. Choose piety lest you be damned””

3. Abu Hurayra said: “Aba Hind treated the Prophet by cupping his ver-
tex, and afterwards, the Prophet said, ‘O Bant Bayada, give your
daughters in marriage to Abii Hind, and let him marry them. And, if
there is anything for which you wish good treatment, treat it with
cupping. ™™

In the first tradition above, although lineage (nasab), wealth, and

beauty are also mentioned, the Prophet points to piety as the most

important quality in a potential wife. The second tradition is a variant
of the first, but leaves out lineage. The third tradition combines lineage
and profession but deprecates their importance. Aba Hind was not
actually a member of the Bani Bayada tribe, but a mawla of theirs and
therefore, theoretically, not of an appropriate rank to marry a free
Arab woman. Further, cupping was a despised profession, along with
others that involved the body or dirt, such as sweeping, tanning, weav-
ing, or being a bath attendant.”” Here, the Prophet urges that a man
who was both a mawla and a practitioner of a lowly profession be
considered an Arab woman’s equal. Other traditions show support
for cuppers, such as one in which the Prophet’s wife Umm Salama
asked permission to be cupped, and the Prophet permitted it. On the
other hand, still others compare the wages of a cupper to those of
a prostitute.”® Thus all three traditions strike an inclusive tone, but it

2 Aba Dawud, Sunan, 6:30; Ibn Maja, Sunan, 1:597, no. 1858; Bukhari, Sahih, 3:360,
no. 5090. The Arabic of the last sentence translated above is fazhar bi-dhat al-din
taribat yadaka. See Lane, s.v. t-r-b for the expression taribat yadaka. The translation
above is taken from O. Houdas’s French translation of Bukharis Sahih. Another pos-
sible translation of this sentence is “whoever acquires the quality of piety becomes
more pious.” A third possibility is “but take hold of piety, and you will be satisfied with
what you have”

73 Tirmidhi, Sunan, 2:275, no. 1092.

7 Abu Dawud, Sunan, 6 (of 5 and 6 printed in vol. 3):91. See also Ibn Hanbal,
Musnad, 2:342 and 423, where Abu Hurayra says only, “The Prophet said, ‘If there is
anything for which you want good treatment, treat it by cupping’”

> For cupping, see EI, s.v. “Fassad, Hadjdjam.” For other professions considered
suitable only for slaves or those on the lowest rungs of society, see Brunschvig, “Metiers
vils en Islam”

7 For the tradition on Umm Salama’s cupping, see Ibn Maja, Sunan, 2:1151-2,
no. 3480. In this tradition, she is treated by Abu Tayba, a cupper who served the Prophet
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is not borne out by the discussions of the classical jurists, who all
emphasize differences in lineage and wealth, along with those of pro-
fession. In earlier texts Malik’s opinion, based on 49:13, that lineage
makes no difference had stood out. Shafi‘T discussed a suitable groom
only in terms of lineage, and the Hanafis and Ibn Hanbal were con-
cerned with lineage and wealth. In the classical period, there is even
more emphasis on lineage, and the Maliki and Shafi7 texts move
toward the Hanafi and Hanbali.

In classical texts the Hanafis show the most interest in kafa’a.
Qudari expresses the concern of earlier Hanafis for equality of lineage,
religion, wealth, and profession. He particularly notes that what wealth
means is that the groom’s financial circumstances should enable him to
pay his wife’'s marriage portion as well as maintain her. According to
Abu Hanifa, Qudari explains, if a woman marries for a marriage por-
tion that is less than her fair one, her walis can block the marriage until
her marriage portion is increased so that it is a fair one, or until the
groom himself separates from the bride. They can also separate the
couple if the groom is not her equal.”” We saw this concern above, in
the case of a woman concluding her own marriage contract. In effect
then, it was kafd'a that imposed the limits on a woman’s freedom
to conclude her own marriage contract: she can conclude a contract
exactly like the one a responsible wali would conclude for her on her
behalf.

Enlarging on the different components of kafa’'a, Marghinani quotes
the Prophet to underline the importance of lineage: “Quraysh are each
other’s equals, sept for sept (batn bi’l-batn); Arabs are each other’s
equals tribe for tribe, and mawali are each other’s equals, man for
man.””® He continues his commentary by saying that Aba Hanifa and
Abau Yasuf said piety is a significant aspect of kafd'a because a woman
is shamed if her husband is a sinner (fdsiq) more than she is by the
lowliness of his lineage.” But Shaybani said that piety is of concern for

and was highly thought of. See again EI, s.v. “Fassad, Hidjdjam.” For a tradition deni-
grating cuppers, see, for example, Ibn Hanbal, Musnad, 3:464.

77 Quduri, Mukhtasar, 3:12-14.

78 Marghinani, Hiddya, 2:485. He distinguishes among different generations of
mawali by saying that those who are third-generation Muslims are more the equals of
each other than those who are second-generation, or who are the first converts in their
families.

7 Someone who is fasig has sinned to the point that he does not possess the requi-
site qualities to be a trustworthy witness. See EI, s.v. “Fasiq”
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the world to come rather than this one, and worldly rulings are not
based on it. Therefore it is not a consideration unless a husband is pub-
licly humiliated. Marghinani then says that a man who cannot afford a
marriage portion and maintenance for a prospective bride cannot be
her equal. Her marriage portion is in exchange for possession of her
private parts and thus must be paid in full, and maintenance sustains
enduring matrimony. He goes on to reiterate that Abt Hanifa and Aba
Yasuf insisted on wealth adequate both for the marriage portion and
for the wife’s maintenance, whereas Shaybani was less concerned with
wealth because it comes and goes. As for profession, Marghinani says
that Aba Yasuf considered it significant only if it were a lowly one, but
in addition, there are two views on the matter from all three of them:
one, that profession is important because people respect honorable
professions and despise lowly ones; the other, that profession is not
important because a man can change from a lowly to a high one.®
When we examine ShafiT and Hanbali texts, it turns out that with
slight variation, they share the same concerns as the Hanafis. Shirazi
says that kafd’'a includes lineage, piety, profession, and freedom. An
Arab woman is not to be given in marriage to a non-Arab, nor a woman
of the Quraysh tribe to a man who is not also a member of that tribe.
Like Marghinani, Shirazi makes a further distinction between the rest
of the Quraysh and the family of the Prophet and says that a Hashimite
woman should be given in marriage only to a Hashimite man. Further,
a pious woman should not be given in marriage to a sinner (fasiq), nor
the daughter of a merchant or a wealthy man to a weaver or a cupper,
nor a free woman to a slave. If her wali gives a woman in marriage to
someone who is not her equal, without her consent and also without
the consent of her other walis, then the marriage is invalid. But, says
Shirazi, it is also said that there are two opinions on the matter. One
is that the marriage is invalid, the other is that the wife is given the
option of separating from her husband.®* On the question of the im-
portance of wealth, Shirazi says that “our companions” (i.e., fellow Shafii
jurists) hold two opinions. One is that it is taken into account because
the Prophet said, “Rank is wealth, munificence, and piety,;” and the
maintenance a woman receives differs depending on a husband’s wealth.
The other is that wealth is not a factor because it comes and goes.*

8 Marghinani, Hiddya, 2:485-86.
81 Shirazi, Tanbih, 406-7.
82 See Shirazi, Muhadhdhab, 2:39.
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Ibn Qudama reports conflicting opinions from Ibn Hanbal on the
importance of kafd’a. “It has been related from him [Ibn Hanbal] that
he said it [kafa’a] is a condition for the validity of a marriage contract
and that if a mawla marries an Arab woman, the couple are separated.
It has also been related from him that if a man drinks alcohol, he is not
an Arab woman’s equal, and that if he is a weaver,® the couple are sepa-
rated in accordance with ‘Umar’s saying, ‘We forbid the private parts of
noble women to anyone except their equals. The second opinion from
Ibn Hanbal was that kafa’a is not actually a condition for a valid mar-
riage contract, and this is the opinion of the majority of scholars in
accordance with the Qur'an, Lo! the noblest of you in the sight of Allah is
the best in conduct (49:13)” Ibn Qudama goes on to mention that Aba
Dawd relates the tradition of Abat Hind cupping the Prophet (the third
tradition above), but that Ibn Hanbal considered this a weak tradition
of which he strongly disapproved. In fact, this is borne out by what we
saw in Chapter 2—Ibn Hanbal was very clearly in accord with the senti-
ments expressed by ‘Umar. Ibn Qudama does not deny Ibn Hanbal’s
position, but, swayed by the egalitarian sentiment in 49:13, he makes an
effort to steer a middle course. He says that since kafa’'a is not a condi-
tion for the validity of a marriage contract, what has been related con-
cerning it must be further interpreted: although it is not intrinsic to the
validity of the contract, the potential wife and all her walis have a stake
in her marriage, and whoever among them is not satisfied with the con-
tract has the right to invalidate it. He discusses the various components
of kafa’a (such as freedom, profession, and wealth) and summarizes the
views of the other three schools, but then returns to the importance of
lineage on the grounds that unlike freedom, profession, and wealth, it is
inherent and devolves on a potential couple’s children.®

Malik saw no objection to a marriage between an Arab woman and
a mawld, and he did not show great concern for disparity in wealth per
se, so it is not surprising that in al-Kdfi, Ibn ‘Abd al-Barr does not
discuss kafa’a directly. However, in his discussion of a tafwid marriage,
he says that once the marriage has been consummated, the bride is
owed her fair marriage portion based on wealth, beauty, rank (mansib),
and circumstances.®

8 For the inclusion of weaving among the lowly professions, see again, Brunschvig,
“Métiers vils en Islam”; and EI s.v. “Ha’ik”

8 Tbn Qudama, Mughni, 7:371-74.

8 Ibn ‘Abd al-Barr, al-Kafi, 2:552.
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Kafa’a and a Marriage Portion

We saw above that there was no agreement about the amount of a
bride’s marriage portion or about her “fair” marriage portion. Some
texts mentioned specific amounts; others said it could be whatever the
parties agreed upon; others connected it with a bride’s status. Also we
saw that classical texts are not necessarily more specific about amounts,
but continue to insist that it be “fair”

To arrive at a woman’s fair marriage portion, Qudari says that one
takes into consideration her sisters, paternal (i.e., agnatic) aunts, and
paternal cousins, but not her mother or her maternal aunt, unless they
happen to be from her tribe. Also one takes into account the bride’s age,
beauty, chastity, wealth, intelligence, piety, locale, and era.*® Enlarging
on this, Marghinani adds that Ibn Mas‘ad said that a woman receives
the marriage portion of the women of her family, no more, no less. The
women of her family, Marghinani continues, are her paternal female
relatives rather than her maternal ones, because the value of anything
is based on its genus.*’

Shirazi agrees that to establish a fair marriage portion for a woman,
she should be compared with those of her agnatic female relatives who
live in her town and who are like her in age, wealth, beauty, and chas-
tity. In the absence of agnatic female relatives, a woman’s marriage
portion should be comparable to that received by her closest female
relatives. In the total absence of any female relatives, she is compared
with the women in her town. If there are none, then to women who
most resemble her.*

Ibn Qudama provides even more detailed guidelines for taking sta-
tus into account. He first notes that several opinions are reported on
Ibn Hanbal’s authority about how to arrive at a woman’s fair marriage
portion. One says that it is figured on the basis of what her agnate
female relatives receive; another, that it is on the basis of what her
maternal female relatives receive, and another, that it is on the basis of
what both her paternal and maternal female relatives receive. The cor-
rect opinion, he says, is that she is compared with her agnatic female
relatives, because a woman’ nobility (sharaf) comes from her nasab,
which is not determined by her mother and her maternal aunts. Indeed,

8 Quduari, Mukhtasar, 3:22-23.
% Marghinani, Hidaya, 2:502.
88 Shirazi, Tanbih, 434-35.
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her mother may be a mawla, and she a noble woman, or her mother
may be noble, while she is not. Therefore, a bride should be compared
only with her agnatic female relatives, and specifically with those who
are like her in piety, intelligence, beauty, wealth, and chastity. Further,
they should be residents of her town, because values are different in
different towns. Only if she has no agnatic female relatives should she
be compared with those on her maternal side. If she has no female rela-
tives at all, then she is to be compared with other women in her town,
but if there are none, with women of a neighboring town. Ibn Qudama
adds that if there are also no women with whom she may be compared
in a neighboring town, then her marriage portion is commensurate
with her moral excellence (fadila).*

Ibn ‘Abd al-Barr says, “According to Malik, no account is taken of a
womanss relatives.” As we saw above, he himself says her fair marriage
portion is calculated on the basis of her own wealth, beauty, rank, and
circumstances.” However, the 8th/14th-century Maliki jurist Khalil b.
Ishaq describes a fair marriage portion much the way the other three
schools do and indicates that lineage is important. He says a marriage
portion is based on a woman’s piety, beauty, wealth, and locale, but also
on the amount received by any of her consanguine or germane sisters.
It is not based on the amount received by her mother or her father’s
maternal half-sisters. These women are not of the same rank as the
woman in question, because they may have different fathers and a dif-
ferent lineage.”

Discussion

In classical discussions of kafa’a, earlier concerns for piety, lineage,
wealth, and profession are repeated, but new emphases among these
reflects an evolving Muslim society. Lineage remains of paramount
importance, despite the disclaimers found in the traditions quoted
above, and any direct description of kafa’a harks back to early discussion

% Tbn Qudama, Mughni, 8:59-60.

* Tbn ‘Abd al-Barr, al-Kafi, 2:552. Later, the Maliki jurist Ibn Juzayy (d. 756-58/
1355-57) bears out the Maliki lack of interest in lineage and says that a fair marriage
portion is arrived at by consideration of a woman’s piety, wealth, and beauty. See his
Qawanin, 228.

' See Russell and Suhrawardy, A Manual of the Law of Marriage, 77, nos. 209, 210.
Reference to “her father’s sister” must be to a uterine sister, as a full sister would have
the same lineage as a bride’s father.
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about the superiority of the Arab Muslims over all others and the
distinction of the Quraysh among the Arabs. However, contemporary
realities are reflected in the Hanafi, Shafii, and Hanbali insistence that
only a woman’s agnatic female relatives are taken into account. Ibn
Qudama in particular reveals the possibility that a woman’s paternal
and maternal relatives may be of different lineages and social classes.
The generalized notion of social rank in which lineage is the biggest
factor subsumes the importance of wealth and profession, even as these
are acknowledged to be variable over a lifetime.

Khul’

The question of divorce initiated by a wife elicited considerable atten-
tion from later scholars, especially in regard to the particulars of a bad
marriage.

1. The Prophet said: “A woman who asks her husband for a divorce when
she is not in a situation where she is being harmed will find the fra-
grance of The Garden forbidden to her”*

2. ‘A’isha said that Habiba bt. Sahl was married to Thabit b. Qays who
beat her and broke her shoulder bone. After the morning prayer,
Habiba went to the Prophet, who summoned Thabit and said, “Take
some of her property and part from her” Thabit asked, “Is that
permissible?” The Prophet replied, “Yes” Thabit said, “I gave her a
marriage portion of two gardens, which are in her possession”
The Prophet said, “Take them and separate from her;” and Thabit
complied.”

The first of these traditions is more general than the ones quoted in
Chapter 3. It expresses disapproval of the process unless the wife has a
compelling reason for wanting to be free of her husband. The second is
another version of the story of Habiba bt. Sahl and Thabit b. Qays. In
the tradition quoted in Chapter 3, he broke her hand; here he breaks
her shoulder. There it was one garden, here two. Both traditions point
to the fact that she has reason to wish to extricate herself from her mar-
riage.”* We saw in Chapter 3 that separation of a couple by means of
khul® generated disagreement among the founders about whether it

*2 Tbn Maja, Sunan, 1:666, no. 2055.

% Abu Dawud, Sunan, 3:222.

% See Wensinck, Concordance, 8, s.v. “Habiba bt. Sahl al-Ansariya” for the many
different versions in the Six Books of the end of her marriage to Thabit. In some
accounts she comes to the Prophet and says only that she cannot bear Thabit.
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produces a definite divorce or is instead an annulment.”> Shaybani
reported his and Abt Hanifa’s opinion that khul is a definite divorce.
Malik and ShafiT also held this opinion, but Ibn Hanbal agreed with the
interpretation of Qur'an 2:229, associated with Ibn ‘Abbas, that khul"is
not to be equated with a divorce, but means instead that the wife ran-
soms herself from her husband, which results in an annulment. These
views do not change and are repeated in later texts. The subjects that
are of most concern to the later authors are the role of the arbitrators,
the question of compensation, and the need to deal with the problem
of nushiiz.

The early Hanafis and Ibn Hanbal did not address the question of
two arbitrators as part of the process of khul’; Malik said that the job of
the arbitrators was either to separate or reconcile the couple. ShafiTs
discussion of their role was the most detailed. They should either rec-
oncile the couple or arrange a settlement in which the husband divorces
his wife in return for a compensation, usually the return of her mar-
riage portion (as in the case of Habiba bt. Sahl and Thabit b. Qays).

Qudari continues the earlier Hanafi discussion and makes no men-
tion of the arbitrators.”® He is concerned with the problem of compen-
sation and discusses it in more detail. First of all he says that anything
that can lawfully be a marriage portion can become compensation for
a khul divorce. Although it is reprehensible for a man to take back
more than he gave his wife as a marriage portion, it is completely law-
tul. If a wife dupes her husband by offering him a compensation that he
accepts and that then turns out to be a forbidden substance, once he
has agreed to accept it, he has no recourse. However, if a specific com-
pensation had previously been named and agreed upon, he can demand
it. Qudari also observes that khul' results in a definite divorce, but only
if the husband receives a compensation from his wife.”

% An annulment would not count as one of the divorces allowed a couple. After a
third divorce, they cannot remarry unless the wife has had an intervening marriage
with another husband.

% Two eminent Hanafi scholars who refer briefly to an agent for each spouse
are Muhammad b. Ahmad al-Sarakhsi (d. 483/1090) and ‘Ala” al-Din al-Kasani (d.
587/1189). Sarakhsi mentions the empowerment of two agents, one from the wife and
the other from the husband, who can carry out whatever mission they have been given.
If they have been instructed to negotiate a separation of the couple, they can do so, but
they cannot decide on their own whether reconciliation or separation would be best.
Sarakhsi, Mabsiit, see 6:193. Kasani also discusses two agents. See Bada'i’, 3:144-53.
For agency in Islamic law, see EI, s.v. “Wakala.”

*7 If a wife retains her marriage portion, then her husband can return to her during her
‘idda, and their separation is not really an example of khul'. Qudari, Mukhtasar, 3:64-67.
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For the Malikis, Ibn Abi Zayd says that a wife can free herself from
her husband for more or less than her marriage portion, as long as he
has not harmed her in an effort to extract it from her. If he has, she gets
back what she gave him, but they are, nonetheless, separated by means
of khul"*® Ibn ‘Abd al-Barr too says that as long as a husband has not
harmed his wife (i.e., to pressure her into buying her freedom), it is
lawful for her to ransom herself from him, and this produces a definite
divorce. However, if it turns out that he has injured her or forced her to
buy her freedom, then whatever she gave him is returned to her. At that
point there are two opinions about whether the divorce is definite. One
holds that it is, because, although the wife has not compensated her
husband for it, she initiated it and therefore it is a khul" divorce (which
is definite); the other holds that the divorce is not definite, because,
since the husband has not taken back any payment he made to her, he
has the right to return to her during her ‘idda. Ibn ‘Abd al-Barr says
that he and other scholars consider this latter the soundest opinion
(this was also Quduri’s opinion). In either case, if, on the basis of a new
contract and a new marriage portion, the couple remarry, they can
divorce only twice more (i.e., a second divorce would be final).”

Ibn ‘Abd al-Barr also discusses the role of arbitrators: when rela-
tions break down between husband and wife, and it is not clear who
is at fault, they may bring the matter to the attention of the gadi. He
can appoint one arbitrator from the husband’s relatives and another
from the wife’s. The arbitrators must be trustworthy, possess sound
judgment, and be versed in figh. They make an attempt to establish
who is at fault and to reconcile the couple, but if they are unable to do
so, they have the right to separate them. If the husband is at fault, they
separate the couple without compensating him for divorcing her; if the
wife is at fault, they take whatever they think best from her to compen-
sate the husband. Regardless of compensation, if the arbitrators sepa-
rate the couple, the result is a single definite divorce. However, the
husband can ask that the divorce be triple.

At the end of his description, Ibn ‘Abd al-Barr notes approvingly
that in a situation that required sending two arbitrators, Yahya b. Yahya

% Tbn Abi Zayd, Risala, 192 (First Steps, 36, nos. 118, 119).

% Ibn ‘Abd al-Barr assumes that the divorce by means of khul' is the first of three,
and that even though the couple have remarried, that divorce carries over into their
new marriage. Thus if they wish to remarry after two divorces, the wife will first have
to have intercourse in a marriage with another man.
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used to give a fatwa in favor of the house of a trusted man and that, he
says has become our practice.'” The trusted man’s charge is to ascer-
tain which spouse is at fault and, if possible, to reconcile the couple.’™
This addition of a man whose job it is to try to reconcile the couple
before the arbitrators negotiate a khul’ settlement also becomes part of
the classical Shafi7 and Hanbali discussions.

In his description of khul’, Shirazi deals first with nushiiz (refractori-
ness), which may be exhibited either by a wife or a husband. If the wife
is refractory, her husband may take the steps laid out for him in Qur'an
4:34. If a husband is refractory, which Shirazi describes as his having
become ill or old and therefore paying inadequate attention to his wife,
she may take the steps laid out for her in Qur'an 4:128. However, if the
spouses accuse each other, the gadi should house them near a reliable
person who will try to ascertain which spouse is at fault and stop his or
her oppressive behavior. If that effort fails, and the couple reach the
point of insults and blows, then the gadi sends two trustworthy, free
Muslims as arbitrators to ascertain whether reconciliation is possible
or separation required.

In one opinion, Shirazi continues, each arbitrator is an agent of the
spouse he represents and is therefore bound to carry out whatever he
has been charged with, such as divorce for compensation on the hus-
band’s side, or expenditure of the compensation on the wife’s. In another
opinion, the one that Shirazi says is best, the arbitrators are sent by the
qadi, who entrusts them to achieve reconciliation or separation, regard-
less of the wishes of the couple, because God did not mention their
consent. It is recommended that the arbitrators be relatives of the
spouses, one a relative of the husband’s, the other of the wife’s. They

1 Tbn ‘Abd al-Barr, al-Kaff, 2:297. For the notion of “practice” (‘amal) in legal texts,
see EI, s.v. “*‘Amal” (3.). For a brief but useful discussion of Maliki ‘amal, see Toledano,
Judicial Practice and Family Law in Morocco, 9-24.

101 Thbn ‘Abd al-Barr, al-Kafi, 2:293-97. For the “fatwa in favor of the house of a
trusted man,” see EI, s.v. “Yahya b. Yahya al-Laythi” [In addition to his role in the dis-
semination of Malik’s Muwatta’ in al-Andalus,] “he was also the introducer of customs
and doctrines that took root in al-Andalus, such as abandoning the Kur'anic precept of
two arbiters sent to the house of a husband and wife to solve their marital problems,
and substituting for it the practice of sending the couple to the house of a trusted man
(dar amin)” For a discussion of this practice in al-Andalus, see Fierro, “Ill-treated
Women Seeking Divorce” See Fierro, 344, for different views among Maliki jurists
about whether lodging a couple in the house of a “trusted man” replaced the arbitration
mentioned in the Qur'an (4:35) or was a step that preceded it.
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must be trustworthy, and if they are gadis, they must also be jurists
(faqihayni).'

As for khul’ itself, Shirazi says that both spouses must be sane and
adult, and there are only two conditions in which it is not reprehensi-
ble. One is if the couple fears that they cannot keep within the limits
established by God (see Qurian 2:229), and the other is when a man
swears that he will be triply divorced from his wife if he does some-
thing that he is, in fact, bound to do. In this case he can part from his
wife by means of khul’, do whatever it is he is bound to, then remarry
his wife without breaking his oath.'®

Khiraqi, like Shirazi, separates khul and nushiiz. Khul® he treats
more narrowly than the other jurists by mentioning particular issues
that come up when a wife begins the process of buying her freedom (or
ransoming herself) from her husband. But he deals first with nushiiz: if
the wife is guilty of it, her husband can follow the steps prescribed for
him in Qur'an 4:34 by first admonishing her, then absenting himself
from her bed, and then, if neither of the earlier measures is effective,
beating her. However, Khiraqi says, “If enmity occurs between the
spouses, and it is feared that that will impel them to refractoriness, the
qadi, with their assent, sends one trustworthy arbitrator chosen from
his relatives and one chosen from hers, both of whom are empowered
to reconcile or separate the couple as they see fit. Whatever they decide
is binding”'** Commenting on Khiraqls treatment of nushiiz, Ibn
Qudama says that when a rift has occurred between husband and wife,
the gadi looks into the matter, and if it becomes clear to him that the
problem is due to the wife’s behavior (her nushiiz), the situation is han-
dled in accordance with Qur’an 4:34. But if it is due to the husband’s,

12 The word Shirazi uses, which I have changed to “gadi,” is “hakim?” See Tyan,
Histoire de lorganisation judicaire, 111-12 for the term hakim, which, he says, is often
synonymous with gadi. Strictly speaking, qadi refers to the judges in the capital city
where the ruler resides, and hakim refers to judges in provincial towns. However, the
terms are sometimes used interchangeably. Here, Shirazi must be referring to provin-
cial judges, who are not necessarily also scholars, or to local representatives of the
governor, who, in the absence of a gadi, are in charge of settling legal problems. For
judicial organization, see Chapter 3 of Tyan, especially 119-55.

103 Shirazi, Tanbih, 440-41 and Muhadhdhab, 2:69-70. For the use of this kind of
oath and khul divorce in Mamluk society, see Rapoport, Marriage, Money and Divorce,
especially Chapter 5, “Repudiation and public power,” 91-96. Rapoport notes that
Hanbali judges ruled that khul’ separations were annulments, and therefore a couple
could part by means of khul‘ as many times as they wished (95). This is a legal strata-
gem or hila (see EI s.v. “Hila?).

104 al-Khiraqi, Mukhtasar, 150.
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the gadi lodges the couple with a trustworthy person who prevents
him from harming or attacking her. Similarly, if each claims the other
is at fault, the gadrlodges them in proximity to someone who will over-
see their behavior and enjoin them to be just to each other. Only if the
efforts of the trustworthy person fail does the gadr send the two arbi-
trators, in accordance with Qur’an 4:35 (appoint an arbiter from his folk
and an arbiter from her folk...).

Ibn Qudama says that two opinions are reported from Ibn Hanbal
on what the job of the two arbitrators is. In one, they are agents of the
spouses and can separate the couple only if both spouses have pre-
viously given them permission to do so. This, Ibn Qudama says, is
ShafiTs and Aba Hanifa’s opinion, because the husband has the right to
his wife’s private parts, and the wife has the right to her husband’s
wealth, and both are adults capable of knowing their own minds.
The second opinion is that the two arbitrators do what they think best.
This is Malik’s opinion, which, Ibn Qudama says, accords with Qur'an
4:35 (and is therefore the better opinion). In that verse God called
them arbitrators, and He did not mention the satisfaction of the two
spouses.'®

Discussion

A change in the way khul' is treated between the earlier and classical
texts is the inclusion of another step in the process that precedes the
activity of the two arbitrators: when relations between a couple break
down, they are placed in proximity to a reliable man whose task it is to
oversee their behavior and try to modify it in such a way that the cou-
ple can be kept together. The arbitrators mentioned in Qur’an 4:35 are
called upon to act only after this reconciliation effort fails. This process
is not part of Hanafi discussion, but is covered in Maliki, Shafi1, and
Hanbali texts.

Various things are taken for granted when this process is mentioned.
The first is that the husband does not wish to repudiate his wife and
that she does not wish to part from him by means of a khul" divorce.
Leaving aside any emotional investment the couple may have in their
marriage, economic concerns certainly figure in efforts at reconcilia-
tion. If a husband divorces his wife, he owes the deferred portion of her

1% Tbn Qudama, Mughni, 8:166-68.
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marriage portion (if there is one), or if he has already given it to her in
full, he loses access to it. The wife, on the other hand, has to buy her way
out of the marriage by relinquishing her marriage portion or possibly
even more than she initially received. The second is that a particular
case of marital discord has been brought to the attention of the gadi, or
a representative of the local administrative authority, by one or both
spouses or by their relatives. The third is that only if the assessment of
the reliable man and his personal appeals to one or both spouses to
alter their behavior fail does the gadr arrange for arbitrators, one from
his relatives and one from hers, to recommend that the couple be sepa-
rated or reconciled (although reconciliation is less likely to follow the
failure of the reliable man).

CONCLUDING DiscussioN

In a comparison between the way topics of marriage and divorce are
treated in the formative and classical periods, the most obvious con-
trast is an increase in the number of details covered. Sometimes, as in
the question of whether a woman receives maintenance and lodging,
only lodging, or neither during her ‘idda, the later jurists mainly reiter-
ate earlier positions. Often they simply describe additional possibili-
ties, as in the Hanafl addition of another category (ahsanu’l talaq) to
talaq al-sunna. But they can also clarify particular issues, some real and
some not. For example, there are instances where not all consanguine
siblings of two foster-siblings become related to each other within the
forbidden degrees; at the same time, it is improbable that two infants
will be nursed by an animal instead of a human wet nurse. Classical
jurists sometimes also add details that can change earlier positions.
For example, on the question of the necessity of a wali to conclude
a womans marriage contract, classical authors discuss a number of
circumstances that limit a Hanafi woman’s ability to conclude her own
contract and make it unlikely that she would ever do so, and the later
Maliki view is that not even a lowly woman can conclude her own mar-
riage contract, which means that no women can. In one instance I have
compared formative and classical discussions of a Qur'an verse. Qur'an
65:2 says that two trustworthy witnesses should attest a husband’s
return to his wife after a non-final divorce. All classical jurists give dif-
ferent, overlapping reasons for why this verse recommends rather than
requires witnesses.
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On two issues, kafa’a and khul’, there is a sharp difference between
the formative and classical treatments, which reflect practical change.
On the question of kafa’a, it is clear that local social conditions had to
be taken into account, and jurists no longer discussed only Arabs ver-
sus mawali. For the procedure to be followed when a woman initiates
a khul’ divorce, all except Hanafi jurists incorporated a new figure, the
trusted man, into the process.



CHAPTER FIVE

WOMEN’S LIVES

All figh works have chapters devoted to marriage and divorce and,
as we have seen, in essence cover the same topics even if the variety
of different details sometimes results in different emphases and over
time, in significant change. This is not the case when it comes to
women’s lives in and outside their homes. Coverage of daily life is
more uneven. There are topics not covered at all in some works, and
often those that are discussed are scattered in different chapters.
Material relevant to women as witnesses, for example, may be in a
chapter on judgments and evidence, or in one on witnessing in gen-
eral, or in the chapter on marriage as part of a discussion on whether
and under what circumstances a strange man may see a woman’s
face. The classical jurists studied in Chapter 4 have more to say about
women’s lives than the jurists of the formative period, so in this
chapter I rely mainly on classical texts to describe women’s lives and
refer to material from the formative period only when it provides a
background helpful for understanding what classical authors have
said.

Women at Home

Maintenance

1. The Prophet said: “When a Muslim provides for his family, with regard
to the Hereafter, it is counted as his having given alms

2. Mu‘awiya al-Qushayri said: “Tasked the Messenger of God, ‘What does
one of us owe his wife?” He replied, “That you feed her what she eats,
clothe her in what she wears, do not beat her face, do not censure her
and do not keep apart from her, except in your home’”?

3. ‘A’isha said: “Hind bt. ‘Utba said to the Prophet, ‘Abu Sufyan is

stingy. He does not give me enough for my son and me, unless

! Bukhari, Sahih, 3:424, Kitab al-nafagat, no. 5351.

2 Abu Dawud, Sunan, 3:127, Kitab al-nikah, no. 2143. In his commentary Ibn al-
Jawziyya says that “except in your home” can mean either that a man should not shun
his wife, or, that he should not turn her out of the house.
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I take it secretly’ The Prophet said, ‘Take what you and your son need,
with fairness’”

Although the Quran does not explicitely mention maintenance
(nafaqa), it figured as part of Wahidi’s explanation for Qur'an 4:128
(see Chapter 1 above). Wahidi said that according to ‘A’isha, a woman
who wishes to remain in her husband’s household and avoid being
divorced, can offer to relieve him from providing her with mainte-
nance. In Chapter 3, we saw disagreement about the circumstances in
which a widow or a divorcee receives maintenance during her ‘idda, as
well as disagreement about whether she receives lodging. In discus-
sions about marriage rather than divorce, the notion of maintenance
includes both food and clothing, as well as lodging.* Once a couple are
married, and a wife has been delivered into her husband’s care and is
available for sexual intercourse, he is expected to maintain her.’ The
first and second traditions above state that a husband owes his wife
good treatment. The third says that a wife should be maintained “with
fairness (bi’l-ma'rif),” and all discussions of maintenance refer to “with
fairness” regardless of whether they actually mention these instruc-
tions the Prophet gave Hind bt. ‘Utba.

To “feed her what she eats” and “clothe her in what she wears” are the
two basic things a husband must provide to maintain his wife. What
she eats and wears are generally agreed to vary depending on the status
of the spouses and the time and place in which they live. Some say that
the level at which a wife should be supported is based on her husband’s
status, some say on hers, others on a combination of both of theirs.
Different texts emphasize various aspects of domestic maintenance.

For the Hanafis, Quduri says that a man must provide his wife with
food, clothing and one maid if she is accustomed to having one. For
lodging, he says that a wife must be lodged in a separate dwelling that
does not include any of her husband’s relatives, unless she chooses
otherwise. If her husband has a child by another wife, that child cannot
be lodged with her. Quduari adds that a husband can forbid his wife’s
parents and any children she may have from a previous marriage from

3 Bukhari, Sahih, 3:427, Kitab al-nafagat, no. 5364. For Hind bt. ‘Utba, mother of the
first Umayyad Caliph, Mu'awiyya, see EI, s.v. For variants on this tradition, see also Ibn
Sa'd, Tabagqat, s.v. “Hind bint ‘Utba,” 8:170-72.

* See EI, s.v. “Nafaka.

> However, a wife who has not received her marriage portion has the right to refuse
to have intercouse with her husband and at the same time to receive maintenance.
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entering her house.® Marghinani qualifies this last point by saying that
some have understood it to mean he can forbid them from actually
residing with her, but not from seeing and speaking with her.” For the
Malikis, Ibn Abi Zayd says that a man must maintain his wife regard-
less of whether she herself is rich or poor, and if he is wealthy he should
provide her with servants.®

Shirazi is specific about food. He says, “A wealthy husband should
provide his wife with two mudds of the grain which is eaten in that town;
if he is poor, one mudd, if he is medium well off, one and a half mudds.
But if she would prefer an equivalent, that is lawful in accordance with
the prevailing opinion of the school, but it is also said that it is not law-
ful” He goes on to mention condiments and meat, again in accordance
with the customs of the town. Next he moves on to personal accoutre-
ments such as hair oil and henna. Her husband need not provide a
woman with money for perfume, doctor’s fees or medicines, but he must
clothe her, a rich woman more sumptuously than a poor one. He must
also provide her with a servant if she is accustomed to having one.’

Ibn Qudama begins his discussion of maintenance by quoting
Qur’an 65:7: Let him who has abundance spend of that abundance, and
he whose provision is measured, let him spend of that which Allah has
given him. He then mentions food, clothing and lodging with several
references to the Prophet’s instructions to Hind—“Take what you need
with fairness”—to suggest the level at which a man should spend for
his wife. His description is like Shirazi’s except that he includes men-
tion of a number of household furnishings (e.g., bed and pillow for
sleeping, a place to sit during the day). He too says that a husband need
not support more than one maid for his wife. She may want several
maids in order to preserve her possessions and her beauty, but her hus-
band does not need to provide them.'

If it turns out that a man is unable to maintain his wife, all scholars
except the Hanafis say that she can go to the gadi to seek—and receive—
either a divorce or an annulment of her marriage. For the Malikis, Ibn
‘Abd al-Barr says that once a couple have had intercourse, if a husband
cannot support his wife, the qadi separates them if she demands it.

¢ See Qudari, Mukhtasar, 3:91-98.

7 See Marghinani, Hidaya, 2:649.

8 Ibn Abi Zayd, Risala, 198 (First Steps, nos. 151, 155).

° See Shirazi, Tanbih, 498-99. The “servant” can be either a slave or a free maid.
' Ibn Qudama, Mughni, 9:232-38.
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Some say he does so after a time delay of three days, others say a week,
others, thirty days, still others, two months, But these times are all
incorrect, according to Ibn ‘Abd al-Barr, because it is up to the gadi’s
judgment and depends on the wife’s needs and patience. He adds that
hunger has no patience!'" Such a separation results in a non-final
divorce, and if the husband’s circumstances improve while the wife is
waiting her ‘idda, he can return to her.3" Shirazi says that a wife is
granted the right to choose to have her marriage annulled if her hus-
band cannot support her. Further, she can initially choose to remain
married and have her maintenance be an outstanding debt of his and
then subsequently choose annulment. If she does, there are two opin-
ions about when the annulment takes place: one, that it is immediate;
the other, and according to Shirazi the better one, that it becomes valid
after three days. He adds that if a husband is either well off or moder-
ately well off, no annulment takes place as long as his debt (i.e., that
incurred when the wife supports herself on his credit) does not become
large. Also, no annulment takes place if the problem is only that he can-
not afford a maid for her. It does take place if he cannot clothe her. If he
cannot lodge her, it is permissible that the marriage be annulled, but it
is also permissible that it not be.”” For the Hanbalis, Ibn Qudama cov-
ers much the same ground as Shirazi, and adds that a separation
effected by the gadi is tantamount to a non-final divorce. He also says
that if a woman decides not to seek a separation from her husband for
lack of maintenance, she can, nonetheless, refuse to have intercourse
with him. Further, since keeping her in without provisions harms her,
her husband cannot forbid her from going out to earn whatever she
needs to."

Qudari explains the different Hanafi view, that a couple are not sepa-
rated when a husband cannot maintain his wife. Rather, the wife is
instructed to treat her maintenance as debt against her husband’s
assets. If, over a period of time, her husband has still failed to provide
maintenance for a wife and she demands it, she receives nothing unless
the qadi has mandated maintenance for her, or she had a prior

! Tbn ‘Abd al-Barr, al-Kafi, 2:560-61.

12 Tbn ‘Abd al-Barr, al-Kdfi, 2:560. If the couple have not had intercourse and they
are separated by the gadi because the husband cannot support his wife, that is an
instance of divorce before intercourse, and the husband owes his wife half her mar-
riage portion.

13 Shirazi, Tanbih, 501-02.

4 See Ibn Qudama, Mughni, 9:243-49.
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agreement with her husband on a set sum.”” Marghinani explains this
difference by contrasting the Hanafi with the Shafi7 position. He says
that if the gadi declared that a husband who could not afford to main-
tain his wife were to be divorced from her, then the husband’s right to
her would be destroyed, and that is a far greater harm than the fact that
her maintenance is merely in arrears.'¢

If a wife is guilty of nushiiz (recalcitrance), her husband can stop
maintaining her. When nushiiz is used specifically of a wife’s behavior,
it refers either to the fact that she has gone out of the house without her
husband’s permission or against his orders, or that she has refused to
have sexual intercourse with him. If she goes out without permission,
her husband can suspend her maintenance until she returns. He can
also suspend it if she refuses to have sexual intercourse with him when
it is lawful for her to do so. Ibn ‘Abd al-Barr, for example, says that if a
wife is rebellious (ndshiz), she receives no maintenance, unless she is
pregnant. Once she returns to her husband, maintenance is due from
then on. Ibn Qudama says that her husband can force a wife to per-
form those ritual ablutions that are required after menstrual periods
and childbirth, before a couple resumes sexual intercourse."”

Treatment of Wives

1. The Prophet said: “Treat women well! They are created from a curved
rib and the curved part is the best. If you try to straighten it, will break,
but if you leave it, it will remain curved. Treat Women well!”'®

2. The Prophet said: “The best of wives is the one who smiles when
her husband looks at her, obeys him when he gives her an order and
does not contradict him in any matter regarding herself or his

property”*®

15 In their translation of Qudur’’s Mukhtasar, Bousquet and Bercher note that in
Hanafi law, maintenance is a pious gift not an obligation incurred as an aspect of the
marriage contract itself. For maintenance to become a payable obligation, the gadi has
to intervene either to fix the amount of a wife’s maintenance, or to ratify and execute
an agreement about it which has previously been concluded between the spouses. See
60, n. 36. See also Meron, LObligation alimentaire for a full explanation of the evolu-
tion of the concept of maintenance in the Hanafi school.

16 Marghinani, Hidaya, 2:647. He also explains that if the wife takes it upon herself
to acquire debt for her husband without a ruling from the gad, she herself becomes
liable for it, not her husband.

17 See Quduri, Mukhtasar, 3:92-93; Shirazi, Tanbih, 500; Ibn ‘Abd al-Barr, al-Kdfi,
2:559; Ibn Qudama, Mughni, 8:128.

8 Bukhari, sahih, 3:383, Kitab al-nikah, no. 5186. See EI, s.v. “Hawwa” for the crea-
tion of Eve from Adam’s rib.

% Tbn Hanbal, Musnad, 2:432.
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These two traditions exemplify some of the concerns about marital
relations dealt with by different jurists. In the first, men are exhorted to
treat their wives well. A man may behave in a variety of ways. He should
treat his wives well. The second points to the absolute obedience a wife
owes her husband. All jurists say that a man has complete control over
his wife, and that in return for obedient and submissive behavior, she
deserves kind treatment, in accordance with Qur’an 4:19 (consort with
them in kindness). Two other verses frequently quoted as a basis for
relations between husband and wife are Qur’an 2:228 (men are a degree
above them) and Qur'an 4:34 (men are in charge of women). If a wife is
in any way rebellious, she is guilty of nushiiz and her husband has the
right to discipline her. As we just saw, he can withhold her mainte-
nance, and as we saw in Chapter 1, Qur’an 4:34 recommends that he do
so in progressively severe stages (admonish, banish to beds apart,
scourge).>

Within this framework, two points receive particular attention. The
first is that a man can forbid his wife from leaving the house. It is rec-
ommended that he permit her to go out to attend her parents’ funerals,
but he is not obliged to. Shirazi, for example, says, “It is reprehensible
for him to forbid her from visiting her father if he falls ill or from
attending his burial when he dies” The reason Shirazi says is “because
forbidding her from that leads to estrangement and incites her to
disobedience”” The second is that a wife must make herself available
for sexual intercourse whenever it is lawful for her to do so. Shirazi
quotes a tradition in which the Prophet said, “If one of you calls his
wife to his bed and she refuses, so he spends the night angry at her, the
angels curse her until morning”* A husband’s kind treatment of his
wife means that in addition to maintaining her, he gives her a fair share
of his attention.

Division of a Husband’s Time

1. Abu Hurayra said that the Prophet used to divide [his time] among his
wives and be fair, and he would say, “O God, this is my division which

% See again Rispler-Chaim, “Nushiiz between Medieval and Contemporary Islamic
Law”

21 Shirazi, Muhadhdhab, 2:66. See also Tanbih, 437-38. For funeral practices, see EI,
s.v. “Djanaza” and Hughes, Dictionary of Islam, s.v. “Burial”

22 Quoted by Shirazi, Muhadhdhab, 2:66-67. For a similar tradition, see also Muslim,
Sahih, 9:258, Kitab al-nikah, no. 1436.
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I control. Do not blame me for what You, not I, control,” meaning the
love of the heart.”

2. The Prophet said: “When a man marries a bikr he spends seven nights
with her, and when he marries a thayyib he spends three nights with
her

The first tradition above is often quoted to show that a man who is
married to more than one wife should treat them equally regardless of
how he feels about them. In another, the Prophet says, “Whoever has
two wives and prefers one over the other will be lopsided when he is
resurrected on the day of judgment.”® The second tradition above is
often quoted to show that a man who has more than one wife should
spend extra time with a new one and then resume impartial treatment
of them. Variant versions of it connect the question of how a man with
more than one wife allocates his time, to the Prophet’s marriage with
Umm Salama who was widowed when her husband died of wounds
received at the Battle of Uhud. This story is understood in one way by
the Malikis, Shafis and Hanbalis, who take it to mean that a man ini-
tially spends extra time with a new bride, and in another, by the HanafTs,
who say that a man does not. Both Malik and ShafiT reported that after
their wedding night the Prophet offered to stay with Umm Salama
either for seven or for three nights before he resumed rotating among
his wives and that she chose three. They understood the tradition to
mean that a man initially spends extra time with a new bride.”® Ibn
Hanbal agreed with Malik and Shafi1.”

Shaybani disagreed and says that a man does not differentiate
between new brides and their co-wives. His obligation is always to
spend an equal amount of time with all of them: “As for a man who
marries a second wife, regardless of whether the second wife is a bikr
or a thayyib, Abu Hanifa said he does not spend any more time with
her than he does with his first wife”?® Shaybani too cited the tradition
about the Prophet’s marriage to Umm Salama, but he interpreted it

% Abta Dawud, Sunan, 3:121, Kitab al-nikah, no. 2134. Aba Dawud adds that “what
You not I, control” means the heart.

24 Bukhari, sahih, 3:391, Kitab al-nikah, no. 5213.

% Abua Dawud, Sunan, 3:121, Kitab al-nikah, no. 2133.

% Malik, Muwatta’, 3:134-36; Shafi’i, Kitab al-umm, 5:190-92. See also 109-11.
Shafii adds that a man may spend between one and three nights with each wife, but
that it is preferable that he not lengthen his rotation beyond three nights.

# See Ibn Qudama, Mughni, 159-61. I do not find this issue in the versions of Ibn
Hanbal’s Masa’il available to me.

8 Shaybani, Kitab al-hujja, 3:246.
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differently. He reported that after their wedding night, the Prophet
told Umm Salama he would stay with her seven or three nights, which-
ever she wished and then rotate, and she chose three. Shaybani then
said, “We adopt this. If he were to spend seven nights with her, he
would spend seven with them, and he would not spend more time
with her than with them; and if three nights with her, then three with
them. This is Aba Hanifa’s doctrine and that of the majority of our
scholars”®

Qudari repeats this point of view for the Hanafis: if a man has two
wives he treats them equally, regardless of whether one was a bikr or a
thayyib (i.e., when he married each of them). However, he need not
treat them equally when it comes to deciding which wife to take with
him when he travels. But, Quduri adds, it is best that he draw lots to
decide which one to take. One wife is free to give a co-wife her day, but
she may also change her mind.*

Ibn ‘Abd al-Barr repeats the Maliki position that a man spends seven
nights with a new bride who is a bikr and three with one who is a
thayyib and adds further detail. Once a man resumes dividing his time
equally among his wives, he should not have intercourse with one wife
on a second wife’s day, unless the second wife gives her permission. On
the other hand, he should not buy a day from one wife so he can spend
it with another, and wives should not buy each other’s days. Ibn ‘Abd
al-Barr adds that there is no harm in a man providing one of his wives
more maintenance and better clothing and jewelry than another, as
long as he does not deprive the less favored wife of her due. But, he
says, it is also related that a man should not do that, because if he does,
he is not treating his wives equally.”

Shirazi repeats ShafiTs position that a man initially spends seven
nights with a new wife who is a bikr and three with one who is a thay-
yib. Shirazi then goes on to point out that although a husband is not
obliged to divide his time equally between his wives, if he intends to
(as is recommended), he should not single one out, but instead, draw
lots to decide which one to start with. In addition, Shirazi says that the
fact that a wife may be ill, or menstruating, or have just given birth, or

¥ Muwatta’ Shaybani, 213. Shaybani develops this position more fully in Kitab
al-hujja, 3:246-53 where he argues against the Medinese understanding of the
tradition.

30 Qudauri, Mukhtasar, 3:30-31.

*! Tbn ‘Abd al-Barr, al-Kafi, 2:562-63.
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have an occluded vagina has no effect on the amount of time he spends
with her.? If a man wishes to take a wife on a trip, he should choose
one by drawing lots.**

Ibn Qudama agrees with Ibn ‘Abd al-Barr—that after initially spend-
ing seven or three nights with a new wife, a man resumes an equal
rotation among them. He also says that if a man and one of his wives
agree to grant her time with him to a second wife, the second wife is
not free to refuse because her husband’s right to her company is abso-
lute. Ibn Qudama mentions Sawda’s giving up her day to ‘A’isha and
notes that a wife can give up a day permanently (the way Sawda did),
or merely give up a single day.**

The time a man spends with a wife is often correlated with sexual
intercourse, but it need not be. Marghinani, for example, says that
although a man can divide his time equally he cannot be expected to
have sexual intercourse on the same schedule, and we just saw that
Shirazi specifically said that a man spends the same amount of time
with each of his wives regardless of whether they are available for inter-
course. Shirazi adds that a man is not obliged to have intercourse with
all his wives, but it is recommended that he treat them equally in this,
as in other regards. There was disagreement about the practice of coi-
tus interruptus. It was viewed as a method of birth control which was
disliked but might be an economic necessity. At the same time it denied
a woman her right to have children.* In a tradition on the authority of
‘Umar, he says, ““The Prophet forbade coitus interruptus with a free
woman without her permission” Ibn ‘Abd al-Barr says that her
husband must ask a free wife’s permission to practice coitus interrup-
tus, but Shirazi says that if a man’s wife does not give her husband
permission to practice it, there are two opinions. One is that coitus
interruptus is not forbidden because her right is to sexual fulfillment,
not ejaculation. The other is that it is forbidden, because it interferes
with conception which has no harm attached to it. Ibn Qudama says

2 However, if a man has both slave and free wives (a possibility we saw in Chapter 2),
when he divides his time, he should spend twice as much of it with a free, as with a
slave wife.

3 Shirazi, Tanbih, 438.

3 Tbn Qudama, Mughni, 8:152-53.

» See EI, s.v. “*Az]” A slave concubine has no right to children. If a man has a slave
wife, however, he must consult her owner who would also own any children she might
bear.

% Ibn Hanbal, Musnad, 1:31.
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that it is reprehensible because it interferes both with conception and
with sexual fulfillment.”

Custody

A woman came to the Prophet and said, “O, Messenger of God, [As for]
this son of mine, my womb was a vessel for him, my breasts are a milk
skin for him and my care of him is all-embracing. But now his father has

divorced me and wants to wrest him from me!” The Prophet said, “You

have the most right to him as long as you do not remarry.”*

As we saw in Chapter 1, the Qur'an states that a husband and his wife
may decide that she will nurse her own child, or they may decide to
procure a wet nurse (2:233). If a man repudiates his wife while she is
nursing their infant, he owes her a nursing fee (65:6).* Otherwise, as
the tradition above shows, hadana, child custody or upbringing,
becomes an issue of contention when a couple divorce.* Two points
are raised here: first, a mother has the most right to custody of her
infant; second, her right lapses if she remarries. Although the tradition
recognizes a mother’s love for her infant, hadana is considered a right
of the child’s not its parents. Therefore if a mother remarries, she loses
custody because it is assumed that in a new marriage she will be
occupied with her husband to the detriment of her child. At that point
custody is awarded to her mother or grandmother.* Once an infant
has been weaned, if a mother has custody she retains it while the infant
is still a small child. The Prophet’s response in the above tradition is
always understood to mean that she does retain custody if it is the case
that she remarries and her new husband is related to the child within
the forbidden degrees. She loses custody if he is a “stranger.”*> A mother
who has custody of a child cannot move with it to live too far from
the father. If she does so, she loses custody. Ibn ‘Abd al-Barr says the

37 See Shirazi, Muhadhdhab, 2:66-8. Ibn Qudama, 8:122-23. For a woman’s right to
children and to sexual satisfaction, see Musallam, Sex and Society in Islam, Chapter 2,
“Contraception and the rights of women.

* Aba Dawud, Sunan, 6:265, Kitab al-talaq, no. 2273.

% See Shaybani, Hujja, 4:75-78 where he says a widow too is owed a fee for nursing
hers and her late husband’s child.

4 See EI, s.v. “Hadana”

41 Thereafter, there is no longer unanimity among the schools about which women
are next in line for a child’s custody. The Hanafi view is that it moves to a child’s mater-
nal aunts, the Maliki, ShafiT and Hanbali views, to the paternal grandmothers.

A close relative of the child’s (e.g., a paternal uncle) is expected to be concerned
with its welfare and therefore not jealous of his new wife’s attention to it.
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distance she can put between herself and the child’s father cannot be so
far as to make it necessary to shorten prayer when traveling between
the two points.* A father, on the other hand may wish to resettle else-
where, and in that case he can demand custody of his child, unless his
ex-wife is willing to move to the same locale. A mother who has cus-
tody must also be of sound morals, not an adulteress (fajira) and not
so lowly that she is incapable of caring for the child if she becomes ill.**
She need not be a Muslim, but if there is any danger that she try to turn
the child away from Islam, it is removed from her.

Assuming a mother’s custody of an infant and a very young child,
there are different views of exactly when a father takes over his children
from an ex-wife. For a son, a father intervenes at some point to give
him a religious education and train him in professional activity. For a
daughter, he arranges a marriage. But he can do these things regardless
of whether the child in question lives with him. Qudari says that a girl
is in her mother’s custody until she menstruates; Ibn Abi Zayd, that she
remains in her mother’s custody until she has married and her mar-
riage has been consummated; Shirazi, that a girl may choose whom she
wishes to live with until she is given in marriage. Ibn Qudama is more
specific about what is at stake. He says the goal of custody is that a child
flourish, and he insists that after seven years of age, a girl needs to be in
the custody of her father. The reason is that once she has reached seven
years she is getting ready to be given in marriage, and her father is the
person from whom her hand is sought and who is most knowledgeable
about kafd’a. Ibn Qudama draws a contrast between the upbringing of
girls and boys. Regardless of whether a boy lives with his mother or
father, he should spend the day with his father who is able thereby to
guide his religious and professional education. In contrast, a girl stays
home all day wherever she lives, because her training and upbringing
in things such as spinning and cooking take place in the home.*

* Tbn ‘Abd al-Barr, al-Kdfi, 2:625-26. See EI, s.v. “Salat,” no. 4. F. for the shortened
“travel prayer.”

“ See Ibn ‘Abd al-Barr, al-Kaff, 2:625 and again EI, s.v. “Hadana?” For the view that a
suckling infant imbibes the character of the woman nursing him, see Spectorsky,
Chapters, 221, §250. For the view, based on Hanafl sources, that the character of a wet
nurse is not transmitted to a nursing infant through her milk, see, Johansen, “Die siin-
dige gesunde Amme;” in Contingency in a Sacred Law, 172-88.

% Qudari, Mukhtasar, 3:101-103; Ibn Abi Zayd, Risala, 198 (First Steps, 44,
nos. 148-150); Shirazi, Muhadhdhab, 2:169-72; Ibn Qudama, Mughni 9:298-310
(much of his discussion is taken up with the order in which various relatives assume
custody in the absence of a child’s mother, as well as with rules specifically for boys).
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Women Outside the Home

The description of women at home makes it clear that as long as they
receive maintenance wives are expected to stay home at all times. They
should go out only with the permission of their husbands and if they go
out without it they are guilty of nushiiz. However, sometimes a woman
should be seen by strangers and sometimes she should leave her
home.

‘Awra

As we saw in Chapter 1, ‘awra is the term used to refer to the parts of
the bodies of both men and women that modest dress is expected to
cover in public. It literally means genitals (male or female) and is also
the term used for nudity. More generally, it refers to the parts of the
body that should be seen only in the privacy of a person’s home.
A male or female is nude when the body is uncovered between the
navel and the knee. Women may look at the bodies of other women,
and men at those of other men, but not between the navel and the
knee. Spouses may see all parts of each other’s bodies. Men are assumed
to be sexually aroused by looking at a woman’s body, and since sexual
activity must be confined to marriage, they must be prevented from
seeing women who are strangers. In this context all of a woman’s body
save her face and her hands is ‘awra and must be concealed from men
who are strangers. Qur'an 24:31 mentions those male relatives within
the forbidden degrees in whose presence women need not draw their
veils over their bosoms. These are men permanently within the forbid-
den degrees, such as a woman’s father, father-in-law, sons, stepsons,
brothers and nephews.*® However, at times, it is either desirable, neces-
sary or unavoidable that a man who is a “stranger” look at a woman.
One desirable time is when he wishes to marry her.

1. Al-Mughira b. Shu‘ba asked for a woman’s hand, and the Prophet said
to him, “Go and look at her. It is best that there be love between the
two of you”"

2. Muhammad b. Salama said: “I asked for a woman’s hand, then I con-
cealed myself from her so that I could take a look at her [when] she

was in a palm grove of hers” Someone said to him, “You, a Companion

* The verse includes slaves, old men and children. See again EQ, s.v. “Modesty”
47 Tirmidhi, Sunan, 2:275, Nikah, no. 1093.
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of the Prophet’s, did that!” He replied, “I heard the Prophet say, ‘If God

puts it into a man’s heart that he wishes to ask for a woman’s hand,

there is no harm in his looking at her’ ™

For the Hanafis, Marghinani says that a man may look at a woman he
wishes to marry, and he quotes the Prophet saying, “Go and look at her.
It is best that there be love between the two of you,” to prove it.* But
another strain of opinion remained against it. Ibn ‘Abd al-Barr, for
example, reports that Malik said he could not look at her face. However,
Ibn ‘Abd al-Barr continues, it has also been related on Malik’s authority
that a man could look at a potential bride if she were clothed. Those
scholars who said that this was permitted said he could look at her face
and the palms of her hands, because those parts of her are not covered
when she prays.”® Shirazi says a man who wishes to marry a woman
may see her face and the palms of her hands, but any other aspect of her
is ‘awra.”' Ibn Qudama says that a man can look at a woman he wishes
to marry, and he points to the two traditions above, as well as others in
a similar vein. However, a man should not be alone with a potential
bride. Here Ibn Qudama quotes the Prophet saying, “Do not let a man
be alone with a woman, for the third with them is the devil” There is no
disagreement, Ibn Qudama says, among scholars that it is permissible
to look at a woman’s face because it is not ‘awra. There is disagreement
about whether he can look at the palms of her hands or at her feet.™

Women as Witnesses

The one time when it is both desirable and unavoidable for a woman’s
face to be seen by strangers and in public is in court when she is either
testifying as a witness, or the subject of a case brought against her.”®
The judge and any other parties to a case need to be able to recognize
her. Ibn Qudama points out it is also lawful for a woman’s agent en-
gaged in a sale or rental on her behalf to see her face. That way he will
be certain of who she is, in case he has a claim against her.>* If a woman
is testifying as a witness, there is disagreement both about when

* Ibn Maja, Sunan, 1:599, Nikah, no. 1864.

* Marghinani, Hiddya, 4:1488.

% Ibn ‘Abd al-Barr, al-Kafi, 2:519.

°! Shirazi adds that a woman can also look at a man, since what pleases a man about
a woman, also pleases a woman about a man. Muhadhdhab, 2:34.

’2 Ibn Qudama, Mughni, 7:453-54.

5 See EI s.vv. “Shahada” and “Shahid”

> See Ibn Qudama, Mughni, 7:459.
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womenss testimony is acceptable and, when it is, about whether a case
can ever be decided if a woman is the sole witness.

1. Zuhri said: “The sunna has been established that women’s witnessing
is lawful for things to which men are not privy, such as childbirth and
women’s physical flaws (i.e. leprosy, vaginal occlusion, etc). For the
cry of a newborn infant, the witnessing of only one midwife is permit-
ted; in other cases, two women [are required].”*

2. ‘Ata’said: “Women’s witnessing is permissible in all things which only
they are privy to, but fewer than four of them are not permissible.”>®

3. The Prophet was asked, “What is lawful for witnessing in a case of
nursing?” He replied, “One man and one woman and one woman.’*’

4. The Prophet was asked, “What is lawful for witnessing in a case of

nursing?” He replied, “one man and one woman.”*

In Chapter 1, we saw that in place of one of the two men required to
witness a contract that involves a debt, Qur'an 2:282 permits two
women. Thus there is general agreement that in that particular circum-
stance, two women equal one man. All jurists dealt with the question of
whether in cases where two witnesses are required, two women can
always equal one man and all answered that they cannot. There is una-
nimity, for example, that women cannot be witnesses in cases that
involve potential hadd punishment. There is also unanimity that only
women and never men can be witnesses for things men are not privy
to, in particular childbirth and questions asked about women’s bodies
which can be answered only if women examine other women “between
the navel and the knee” As the traditions above show, there was disa-
greement about whether one, two or four women were required in
such cases and whether men could also be witnesses to nursing.” The
above traditions, chosen from Ibn Abi Shayba’s and ‘Abd al-Razzaqs
Musannafs, and Ibn Hanbal’s Musnad, cover most possibilities. In the
first, a midwife alone can testify that a newborn infant cried and there-
fore was born alive.®* Otherwise when women witness alone, two of

% Tbn Abi Shayba, Musannaf, 5:82, Kitab al-buyi’ wa'l-aqdiya, no. 1.

% ‘Abd al-Razzaq, Musannaf, 7:482, no. 13972.
7 Ibn Hanbal, Musnad, 2:35.

% Ibn Hanbal, Musnad, 2:109.

> For a discussion of the role of women witnesses in a number of post-classical
texts, see Fadel, “Two women, One Man: Knowledge, Power, and Gender in Medieval
Sunni Legal Thought” For a discussion of women as expert witnesses, see Shaham,
“Women as Expert Witnesses.”

% Even if an infant dies shortly after birth, his brief existence affects the inheritance
portions of his relatives.

o
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them substitute for two men. In the second, the fact that in Quran
2:282 two women can substitute for one man is taken to mean that for
information only women are privy to, there must be four of them. In
the third, two women equal one man, and in the fourth, one woman
alone is an adequate stand in for one man.

In the formative period, Shaybani said that in addition to cases
involving hadd punishment, women could not witness cases involv-
ing retaliation. In all other cases they could witness along with men.
Shaybani reported that Aba Hanifa said that Ibrahim al-NakhaT used to
permit women to witness the first cry of a newborn. Shaybani expressed
his agreement with that view, as long as they are trustworthy Muslims.
Abu Hanifa disagreed and said that it was not acceptable for women
alone to witness the first cry of a newborn, rather it must be witnessed
by two men, or one man and two women. However, Shaybani said that
both he and Abu Hanifa agreed that for childbirth, a woman’s witness-
ing is accepted, as long as she is a trustworthy Muslim woman.*!

Malik disagreed and considered the first cry of the newborn a condi-
tion of childbirth and therefore something that only women witness.
However, he insisted on two women. At no time, according to Malik,
can there be one woman as a witness for anything, regardless of whether
she is trustworthy. There must always be at least two.* ShafiT agreed
with Malik and presented logical reasoning for this number. Women, he
explained, can witness in two cases. One is that they can witness prop-
erty obligations between men, but however many women there are,
there must also be one man. The other is that they can witnesses in mat-
ters concerning the parts of women’s bodies that must not be revealed
to men. In these instances, they can witness on their own. However, if
women witness on their own, there must be at least four of them. This,
he explained, is analogous to God’s ruling that two women replace one
man.® Ibn Hanbal was willing to accept the testimony of one woman
that she nursed a husband and wife, but only if she is trustworthy and
also takes an oath that she nursed both of them, which suggests that like
Malik, he really preferred that there be two women to witness women’s
things. However, he said that if a woman claims that she is currently a
wet nurse for a particular infant, that can be checked.**

st Athar Shaybani, 141-42, nos. 646, 647.

2 See Sahnun, Mudawwana, 2:411-12 and 5:158.

8 Shafi, Kitab al-umm, 7:47-48.

¢ Presumably by two women; see Spectorsky, Chapters, 60, $1:169-70, $89.
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In the classical period, the Hanafis continue to have the most inclu-
sive or possibly lenient view of women’s witnessing. Qudiiri says that
four men are required as witnesses for zina (unlawful intercourse) and
two men for other cases involving hadd punishments and retaliation.
For all other cases such as those concerning marriage, divorce, agency
or bequests, regardless of whether property is involved, two women
equal one man.® For matters men are not privy to such as childbirth,
virginity or women’s physical flaws, one woman alone suffices. He
notes that nursing is not included in the category of matters that men
are not privy to, and therefore must be witnessed by two men or one
man and two women.%

Ibn ‘Abd al-Barr disagrees and following Malik’s opinion says that
one woman alone is never adequate; when women are allowed to wit-
ness, there must always be two. In the case of childbirth, if one of the
women witnesses is also the midwife, she can act as the second of two
witnesses as long as she is trustworthy. Ibn “Abd al-Barr goes on to say
that only women can witness the cry of the newborn, although among
the Medinese there are those who say it must be witnessed by men. He
continues, “Our practice is that childbirth as well as the cry of the
newborn can be witnessed only by women. Regardless of whether men
or women witness the cry of the newborn, there must be more than
one witness”® Ibn ‘Abd al-Barr disagrees with Quduri about areas in
which women are not accepted as witnesses; his list is much longer. He
says, for example, they cannot witness in cases of marriage divorce,
agency, bequests, return after non-final divorce, manumission, kinship
or affiliation by wala’.®® Like Ibn ‘Abd al-Barr, Shirazi says that one
woman alone is never an adequate witness. Otherwise, following Shafi
he adheres strictly to the equation that two women equal one man.
Therefore, in matters that men are not privy to, there must be four
women witnesses.” Among the Hanbalis, Khiraqi agrees with Quduri
that one woman alone can witness those things that men are not privy

 For agency, see EI, s.v. “Wakala” For bequests, see EI, s.v. “Wasiyya.”

% Qudari, Mukhtasar, 4:36 and 55-6. It is permissible for a woman’s close male rela-
tives to see her nursing.

 Ibn ‘Abd al-Barr, al-Kafi, 2:906-7.

 For the full list, see al-Kaft, 2:906. Ibn Abi Zayd makes the point that two women
plus the oath of one of the parties to a dispute can sometimes equal one male witness
plus an oath, but it is up to the qadi to decide on a case by case basis whether to accept
two women plus an oath. See Ibn Abi Zayd, Risala, 262 (First Steps, 60, no. 196).

9 Shirazi, Tanbih, 604.
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to such as childbirth, menstruation, the end of a woman’s ‘idda and
questions that can be answered only by examining another woman’s
body (e.g., leprosy, virginity). Unlike Qudiri, he includes nursing. Ibn
Qudama adds to Khiraqr's statement that the testimony of one midwife
is acceptable and that, in general, whenever women can witness with-
out men, one woman alone suffices.”

Women on the Hajj

1. ‘A’isha said: “O Messenger of God, shouldn’t we [women] participate
with you in jihad? and he replied, ‘No, your jihad is the pilgrimage,
sinlessly performed. That is your jihad. ™"

2. A man asked the Prophet, “What clothing should we wear for the
ihram?” Hereplied, “Do not wear shirts, trousers, turbans, skullcaps, or
leather boots, unless a man has no sandals. In that case, let him cut
down the boots below the ankle. Also, he should not wear clothing
dyed with saffron or wars. A woman should not wear a nigab or
gloves”?

The pilgrimage is a fard ‘ayn. Therefore, just as a man is obliged to, a

woman who has the wherewithal must also perform the pilgrimage

once in her lifetime. This means that she must leave her home and her
husband should not forbid her from doing so. In the first tradition
above the Prophet stresses this obligation for women by informing

‘A’isha that it replaces jihad for them. Given its obligatory character, all

jurists assume that women will be performing the pilgrimage rituals

along with men.

The second tradition points to the fact that while women do not don
special clothing for the pilgrimage the way men do, they must not veil
their faces or wear gloves. It is also representative of the fact that their
presence on the pilgrimage is remarked upon separately when they are
expected to be different from men, in this case in dress, but also in
other cases when their presence in some way affects men. Shaybani, for

70 Khiraqi, Mukhtasar, 228; Ibn Qudama, Mughni, 12:15-17.

7! Ibn Hanbal, Musnad, 6:71. For “sinlessly performed,” see Lane, s.v. b-r-r, mabrir.
For one variant of this tradition, see Bukhari, Sahih, 2:325, Kitab al-jihad, no. 2875. For
other variants, see Wensinck, Concordance, s.v. “jihad”

72 Bukhari, Sahih, 1:476, Kitab al-hajj, no. 1542. See also Ibn Hanbal, Musnad, 2:119
for the same tradition. For appropriate dress during the pilgrimage, see EI, s.v. “Thram”
Wars is a plant from Yemen which provides a saffron-like dye. See Lane, Lexicon, w, 1, s
and also Stillman, Arab Dress, 23. A niqab is a face veil with two openings for the
wearer’s eyes. See Dozy, Dictionnaire détaille des noms des vétements, 424-26.
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example, included a tradition in his Athdr which says that a man in a
state of ihram who kisses his wife lustfully while on the hajj can com-
plete his pilgrimage once he has atoned for such a lapse by sacrificing a
sheep.”

It is expected that a woman will make the pilgrimage accompanied
by a close male relative (her husband or a man too closely related to her
for marriage), but Malik and Shafi‘i both pointed to the importance of
her pilgrimage outweighing the necessity of her being accompanied by
a male relative. Malik said, “A woman who has never performed the
pilgrimage who has no close male relative, or who has one who cannot
go with her, should not forego an obligatory duty to God, but instead
make the pilgrimage as part of a group of women.” ShafiT agreed and
pointed out that if a woman has the financial and physical ability to
make the pilgrimage, she must do so.”* But Ibn Hanbal said that if
a close male relative was not available to accompany a woman on her
pilgrimage, she was not obliged to undertake the trip to Mecca.”

Above we saw that discussions of ‘awra tend to exclude a woman’s
face and palms from the rest of her body which must be concealed in
public, but the second tradition above suggests that a woman expects
to cover both hands and face in public. The classical jurists discuss this
as a problem for women on the pilgrimage. Qudari says that a woman
who is uncomfortable revealing her face may draw her head covering
in front of it to hide it from the men surrounding her who are stran-
gers. Ibn ‘Abd al-Barr mentions specifically that she may cover her
face with her head covering by letting it down over her face, but she
must not secure it with a pin. Shirazi says that if she wishes to be
shielded from people, she can draw a veil across her face, but it should
not touch her skin. Ibn Qudama says that a woman who is dressed for
the pilgrimage cannot cover her face just as a man cannot cover
his head. Like Qudiri he says she can draw her head covering over
her face if she needs to conceal it from throngs of men who may be
passing near her.”

73 See Shaybani, Athar, 71, no. 349.

™ Malik, Muwatta’, 2:401. See also Shafii, Kitab al-umm, 2:117-20 for a longer dis-
cussion of the problems associated with a woman going undertaking a pilgrimage on
her own.

7> Ibn Hanbal, Masa’il Abi Dawud, 106.

76 Quduri, Mukhtasar, 1:195; Ibn ‘Abd al-Barr, al-Kafi, 1:388; Shirazi, Tanbih, 220.
Shirazi says here that there are two opinions on whether a woman can wear gloves; the
best is that it is not allowed. Ibn Qudama, Mughni, 3:305.
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As for aspects of a woman’s pilgrimage besides her dress, classical
jurists mention a variety of details. For example, in his discussion of
the fact that everyone who is able should make the pilgrimage, Ibn Abi
Zayd notes that although a woman wears normal clothing, she other-
wise behaves as a man does on the pilgrimage.”” Shirazi points to the
fact that the ability to make the pilgrimage implies that a person has
adequate provisions, adequate transport, a safe route and, for a woman,
someone to accompany her with whom she feels personally safe.”®
Qudari, Marghinani and Ibn Qudama discuss a woman’s behavior as
she performs some of the pilgrimage rites. Quduari says that a woman’s
behavior differs from that of a man in that she does not raise her voice
for the talbiya, she does not quicken her pace for the tawaf, and she
does not run but walks between $afa and Marwa.” Marghinani com-
ments on these restrictions by pointing out that her voice can cause
discord (fitna), that breaking out of a walk would disturb the conceal-
ment of her ‘awra and that the reason she wears sewn clothing is to
protect her ‘awra.® Marghinani also says that a woman does not touch
the Black Stone if the area around it is crowded, because she must not
be in contact with men. She can touch it if the area around it is empty.*!
Ibn Qudama says that it is preferable for a woman to perform the tawaf
at night. At that time darkness provides a cover for her and there are
many fewer people, so she can approach the Ka'ba and touch the Black
Stone.*

Women and Hadd Punishment

As we saw in Chapter 1, both woman and men are subject to the hadd
punishments, that is those mentioned in the Qur’an for unlawful inter-
course, false accusation of unlawful intercourse, drinking wine, theft
and highway robbery. These crimes are regarded as rights of God
(huquq Allah) rather than rights of men (hugqiiq al-‘ibad) which means,

77 Ibn Abi Zayd, Risala, 148.

78 Shirazi, Tanbih, 220.

7 Quduri, Mukhtasar, 1:195. See also Shirazi, Tanbih, 237. A description of the pil-
grimage that remains useful is found in von Grunebaum, Muhammadan Festivals.

8 Men’s pilgrimage clothing consists of seamless garments. See EI, s.v. “Thram.”

81 Marghinani, Hiddya, 1:381-82. Marghinani introduces this point with the word
“qalu; Literally “they say;” but it can also be translated “it is said” The editors note in
their introduction that Marghinani uses “qalii” to indicate disagreement on a particu-
lar point.

8 Ibn Qudama, Mughni, 3:311.
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among other things, that the punishment is fixed, and it is required for
the general good rather than to redress a wrong done to a particular
person or persons.®’ Theoretically, a woman can commit all five of
these crimes, but most attention is paid to her when the requirements
for proving adultery or fornication and meting out punishment for
these crimes are discussed.

The hadd punishment for illegal intercourse specified in Quran 24:2
is one hundred lashes. However, in accordance with the sunna of the
Prophet, the penalties for fornication and adultery are distinguished,
resulting in two penalties for illegal intercourse. The fornicator is
flogged one hundred lashes and the adulterer is stoned to death if he is
muhsan (feminine, muhsana). Someone who is muhsan possesses the
quality of ihsan, moral respectability, which a free Muslim acquires by
consummating a valid marriage.®* The Hanafis and Hanbalis say that
the quality is acquired only by marriage with a free Muslim, the Malikis
and Shafis, that consummation in a marriage with a slave and, in the
case of a man, marriage with a Jewish or Christian woman, also confers
this quality on the free Muslim spouse.

1. ‘Ubayd Allah b. ‘Umar said he heard Abu Hurayra and Zayd b. Khalid
say, “A man came to the Prophet and said, ‘O Messenger of Allah,
I implore you by Allah to pass judgment on me in accordance with the
Book of Allah’ His adversary who was better at figh than he was said,
“Yes, pass judgment between us and allow me to speak’ The Prophet
said, ‘Speak!” He said, ‘My son was hired by this man and then he forni-
cated with his wife. I was told that my son deserved to be stoned to
death, so I ransomed him for one hundred sheep and a slave. Then
I asked the people of knowledge [the scholars], and they informed me
that my son deserved one hundred lashes and banishment for one year
and that the woman deserved to be stoned to death! The Prophet
answered, ‘By the One Who holds my soul in His hand, I shall certainly
judge between you in accordance with the Book of Allah. As for the
slave and the sheep, they must be returned to you. Your son deserves one
hundred lashes and banishment for one year. Go, Unays, to this man’s
wife. If she confesses, stone her to death’ Then Unays went to the woman
and she confessed, so the Prophet ordered that she be stoned.”®

8 “Since the objective of hadd penalties is to protect public interest, they are labelled
as claims of God (hugqiiq Allah) and not claims of men, which apply to the interests of
private persons.” Peters, Crime and Punishment in Islamic Law, 54.

8 For this definition, see Schacht, Introduction, 125. Schacht explains that a second
meaning of the term is a free Muslim who has never committed unlawful intercourse
and therefore can only be slandered if accused. See also EI, s.v. “Muhsan”

85 Bukhari, 4:256-57, nos. 2267 and 2268.
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2. The Prophet said: “Avert hadd punishments from Muslims to the
extent that you are able to.”%

The first tradition separates the penalties for married and unmarried
offenders. The second points to the fact that in all potential cases of
hadd punishment, including that for zind, an effort is made to avert
the punishment if at all possible. One of the ways this is possible is by
the existence of uncertainty (shubha). For example, a couple who
believe they are legally married are not punished for having had inter-
course if it turns out that for some reason their marriage is invalid, but
they were unaware of this fact.” They may be too closely related to
marry without knowing it, or a defect in their original marriage con-
tract could turn up. For a woman, she may believe that her ‘idda has
ended, or she may claim that she was raped, or attacked while she was
sleeping and therefore does not know who her attacker was. Illegal
intercourse is proven by confession (as in the first tradition above) or
by the testimony of the four eye-witnesses demanded in Qur‘an 24:13.
The witnesses must be men, there must be four of them, they must be
trustworthy and there cannot be discrepancies in their testimony.
Further, they must actually witness penetration.® If they do not meet
these standards, they are guilty of slander (qadhf) and are punished
with eighty lashes.

Within this general framework, we can look at some of the points
different jurists made particularly about women. Shaybani included a
tradition in his Athar in which he says that if a married couple have
had intercourse, the woman who is proved to have had unlawful inter-
course is muhsana and therefore is stoned. If a woman is unmarried, or
married but not yet had intercourse with her husband, and she has
fornicated, she receives one hundred lashes. In another tradition, if an
unmarried couple have illicit intercourse, they are both lashed and
then banished.® Malik said that a woman who is raped does not receive
a hadd punishment, and her attacker owes her a fair marriage por-
tion.” But if a pregnant woman claims she was raped or married at the
time she was was impregnated, she is not believed unless she provides

8 Tirmidhi, Sunan, 2:438-39, Kitab abwab al-hudud, no. 1447.

87 For a fuller discussion of shubha, in addition to EI, s.v. “Shubha,” see Peters, Crime
and Punishment, 21-23. See also Schacht, Introduction, 178-79.

8 As Ibn Abi Zayd puts it, “like a kohl stick entering a kohl jar” Risala, 252-53.

% Shaybani, Athar, 134, nos. 613, 614.

% Malik, Muwatta’, 4:12-13, Kitab al-aqdiya, no. 1481.
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evidence. If she cannot, she receives a hadd punishment.”’ Like Malik,
ShafiT said that a woman who is raped does not receive a hadd punish-
ment. He also pointed out that the punishment is averted from a
woman who had thought her husband was dead, waited an ‘idda in
good faith and then remarried and had intercourse.”” Ibn Hanbal
pointed to the fact that if stoning is to take place because of a confes-
sion, the gadi throws the first stone.”

The classical jurists provide more detail, much of it relevant to the
second tradition above in which the Prophet urges that the hadd pun-
ishments be avoided if possible. Qudiri, for example, explains that
every attempt must be made to disprove a claim of unlawful inter-
course. If four witnesses testify against a couple, they are asked who the
couple are, when and where the unlawful act took place and exactly
what occurred. If they respond satisfactorily, the gadi conducts both a
public and a secret investigation of their trustworthiness, and only if he
finds that all four are credible witnesses does he act on their testimony.
As for confession, Qudiri continues, once the person (male or female)
has confessed four times, the qadr asks her what constitutes unlawful
intercourse, with whom it was committed and where it took place.
Only if all questions are answered satisfactorily is the hadd punish-
ment implemented. Quduri also says that if adultery has been proven
by witnesses, they throw the first stones. If they are unwilling to do so,
stoning does not take place.” Ibn ‘Abd al-Barr describes the procedure
for establishing the trustworthiness of the four witnesses. Like Qudiri,
he says that it requires in turn witnesses to their trustworthiness. He
also says that a woman who is pregnant is not punished until she has
delivered her infant, and if she is nursing, she is not punished until the
infant has been weaned.”” Shirazi describes the actual conditions for
flogging a woman. She cannot be pregnant or nursing. A man is flogged
standing, but a woman should be sitting and another woman should

1 Ibid., 4:150, Kitab al-hudid, no. 1609.

°2 Shafif, Kitab al-umms, 6:155. This is an example of the application of the notion of
shubha. In this case, the woman in question knew what the law was but was mistaken
about the facts of her case.

% Ibn Hanbal, Masa'il Abi Dawid, 225-26.

° Quduri, Mukhtasar, 3:181-83.

> Ibn ‘Abd al-Barr, al-Kafi, 2:1071-1073. He specifically says that a woman’s hus-
band cannot be one of the witnesses to her adultery. If he is, the other three receive the
punishment for gadhf, and the husband must either institute /i'Gn proceedings against
his wife, or he too receives the punishment for gadhf. In Shaybant’s Athar no. 613 says
that in fact a husband can in fact be one of the witnesses to his wife’s adultery.
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make sure she is covered by her clothing. He says that if the adulterer
has confessed, it is preferable that the ruling authority (or the gadr in
his stead) throw the first stone. If witnesses testified to the crime, they
must throw the first stones.” Khiraqi notes that ifa man (but presumably
also a woman) is being stoned on the basis of a confession and recants,
the stoning must be stopped.”’

Discussion

The material in this and previous chapters shows that women are
expected to marry and carry on their lives as wives. Therefore, in gen-
eral, descriptions of a woman inside her home are essentially exten-
sions of topics relevant to marriage and divorce. A woman’s husband is
expected to maintain her at the level she is accustomed to and if he is
her equal in status, as he is expected to be, he has the wherewithal to do
so. If he heeds the exhortations in the Qur'an and the sunna, he will
treat a wife kindly; and if he has more than one wife, he will divide his
time and attention among them fairly. If a woman has been divorced,
she has a right to custody of her young children, although she may lose
it if her next husband is not a related to her children, or if she and her
former husband move too far away from each other.

She may go out with her husband’s permission, but as a rule a woman
remains in her home. On two occasions she is expected to leave it. One
is when she is needed as a witness. Regardless of how different jurists
interpret the question of when and whether two women equal one
man, if a case involves matters only women are privy to, their testi-
mony is required. The other is when she makes the pilgrimage to
Mecca, a religious duty for all Muslims. A third occasion when she
would be outside her home and exposed to public view would arise if
she were to incurs a hadd punishment, but in fact, the discussion of
hadd punishments for women largely focuses on cases of adultery or
fornication and the procedural hedges around the proof of the crime
and the application of the punishment.

Although they are not necessarily referred to directly in these par-
ticular texts, several of the Prophet’s wives figure in traditions that
form part of the understanding of the material we have just gone over,

% Tt is assumed that they will be unwilling to stone someone they have falsely
accused. Shirazi, Tanbih, 562-63.
%7 Khiraqi, Mukhtasar, 191.
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traditions that would be familiar to scholars or students reading or lis-
tening to any of the eight jurists of the classical period whose works
I have used in this and the previous chapter. As we saw in Chapter 1,
‘A’isha is associated with the revelation of Qur‘an 4:11-20 and particu-
larly with 4:13 in which four witnesses are required for a valid accusation
of adultery or fornication. Sawda figures in the occasion of revelation
for Quran 4:128 (If a woman feareth ill treatment from her husband,)
where she is depicted giving up her share of the Prophet’s time to pre-
vent him from divorcing her, and Umm Salama is associated with the
ruling that a husband spends three nights in a row with a new wife if
she is a thayyib or seven nights with her if she is a bikr and thereafter
resumes sharing his time equally among them.

In the areas of womenss lives covered here, the patriarchal framework
within which they are expected to live is depicted vividly. Obviously the
opportunities men are given to misuse their power is enormous.
However, in each of these areas the limitations on men’s behavior and
the protection of women’s interests are as much a part of the discussion
as the extent of a man’s authority over his wife and daughters.



CONCLUSION

I began this study by observing that early Muslim jurists answered the
question, what should a woman do, by assuming that she would marry.
The previous chapters have filled out the details of how they envisioned
a womans life. The typical bride or wife or divorcée in these discus-
sions is an upper class woman, or at least one who is prosperous enough
for money and possessions to play a significant role in an appropriate
marriage portion or adequate maintenance for her. She lives in an
extended patriarchal family in an urban environment. She and her
family have access to a gadi who is expected to be versed in the law. If
a woman is lowly, or she or her husband are among the common peo-
ple, these facts are noted as exceptional. If she lives in a remote area
and the local gadi is not a scholar, that too is noted as exceptional.

In addition to being married and having a role as a wife and mother,
some women certainly also had responsibilities or activities outside
their homes. When we looked at women as witnesses in Chapter 5, we
saw that some of them were midwives, and in a variety of sources
which we have not used here they are shown in a number of other pro-
fessions.! Further, a number of women were outstanding hadith schol-
ars and transmitters.” However, since figh works are devoted to
understanding the Qur’an, they are particularly concerned with women
in their homes.

The Qur’an outlines rules and regulations for the proper conduct of
the Muslim community. Accordingly, it has provisions for a woman’s
marriage, for her divorce and for her appropriate behavior. In the 21st
century, Qur'an 4:34 (admonish...banish...scourge) receives much
attention, but a fuller picture of the way women should be treated
requires that equal attention be given to the many verses that urge
believers to behave honorably. Such attention is in fact reflected in the

! For professional women in the Mamluke period, see Rapoport, Marriage, Money
and Divorce, Chapter 2, “Working women, single women and the rise of the female
ribat.”

% See Siddiqi, Hadith Literature, Appendix I: Women in hadith scholarship.
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discussions of the jurists. Women are subject to the oversight of a father
or guardian. But a father arranging a marriage for his daughter and a
guardian arranging one for his ward are expected to do so in her best
interests. Her best interests include consulting her about her future
groom and then giving her in marriage to a man who is her equal in
status and who is able to maintain her in a manner befitting that status.
Once a woman is married, has received her marriage portion and has
taken up residence in her husband’s house, she owes him absolute obe-
dience. In return, he owes her considerate and kind treatment. In a
tradition that sums up the significance placed on the moral rectitude
expected of a husband, the Prophet said: “Any man who promised a
woman her marriage portion while God knew he did not mean to give
it to her has seduced her away from God and falsely made her private
parts lawful to himself. Therefore, God will find him an adulterer on
the Day of Judgment.™

A question often asked about the content of figh works—the
collections of responses, the handbooks, the commentaries—is what
they describe. The answer is that they record what the jurists were
thinking about, which was both the issues they discuss and the process
of developing the law. To consider the issues themselves raises another
question, which is whether any of these discussions have a bearing on
real life. The answer is yes and no. In Chapter 4 where I examined what
classical jurists had to say about kafa’a we saw that they incorporated
social change into their thinking. In Chapter 5, in the discussion of
what a wife should do if her husband is not maintaining her, Ibn°‘Abd
al-Barr’s statement that “Hunger has no patience” introduced a note of
universal reality into his description of the way a gadi should handle a
woman’s complaint that she has been left without provisions, and it
may reflect his actual experience as a gadi. The connection between
figh and reality is also shown in sources not examined here. This is
particularly true of collections fatwas issued by muftis then and since
who have invoked the history of the way a particular problem had been
handled by different jurists to respond to questions about cases being
heard in gadi courts.*

* Ibn Hanbal, Musnad, 4:332.

* See Masud, Messick and Powers, eds., Islamic Legal Interpretation for some exam-
ples of the way muftis call upon the history of a particular legal problem to formulate
their answers. See also Powers, Law, Society and Culture in the Maghrib for a recent
study of fatwas issued in the 7th/14th and 8th/15th centuries in Morocco.
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With regard to the process of developing the law, in 1906 in their
introduction to their translation of Ibn Abi Zayd’s Risala, Russell and
Suhrawardy wrote, “The student who masters the concise rules here
laid down, will, on his further advance into the intricacies of Arab
jurisprudence, find that in each of them he possesses the key to some
great controversy which has been waged among the jurists” This is
ikhtilaf both within and among the schools. I have described much of
it here, and gone into detail on a variety of subjects. For as the jurists
thought about these subjects, they were attempting to extend the reach
of the law to all aspects of communal life; in addition, they were
engaged in the equally important activity of rethinking them and
thereby engaging with the past in an ongoing effort to understand the
Quran. It is this activity, as much as the often conflicting content of
their opinions, that we refer to when we speak of Islamic law.
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al-Khiraqi, Abu’l-Qasim (d. 334/945),
Hanbali jurist, 145-46n13, 148, 150,
152-53n40, 156, 159, 161, 163, 175,
194-95n70, 201

Malik b. Anas (d. 179/795), eponymous
founder of the Maliki madhhab, 5,
9-13n43, 18, 33, 61-63, 66n13,
67-71n34, 73-75n51, 77, 79-81,
83-84n101, 86-89n121, 92,
95-96n156, 98-102, 107-8, 110-17,
119-21n76, 123-24n85, 126-28n102,
130-31n119, 133-41, 149, 154-55,
158-60, 162-63n70, 166, 168, 170,
172,174n101, 176, 185, 191, 193-94,
196, 199-200

al-Marghinani, Burhan al-Din
(d. 593/1197), Hanafl jurist, 144, 146,
149, 151n29, 155, 157-58n53, 160, 162,
163n68, 166-67n80, 169, 181, 183, 187,
191, 197

Masriiq b. al-Ajda’ (d. 63/682),
Successor, 122

Mu‘adh b. Jabal (d. 18/639), Companion,
15, 105

al-Mughira b. Shu‘ba (d. 48 or 51/669 or
671), Companion, 190

Muhammad, the Prophet (d. 9/632), 4-8,
9n25, 10-11, 13-16, 17n59, 22, 24,
28n23, 31-33n40, 34n46, 35n48,
37-39n62, 42, 44-50, 52, 61, 63-68n18,
71-74,78-79, 81-84n101, 86-87,
89-90, 92-95, 98, 100-103, 105-7,
111-14, 116, 121nn77-78, 122-26,

130, 132-34, 137-38, 140-41, 146, 148,
150-51, 153-58, 162-68, 171, 179-81,
183-88, 190-92, 195, 198-202, 204

Mujahid b. Jabr (d. 104/727), Successor,

55,137
Muslim b. al-Hajjaj (d. 261/875),
traditionist, 184n22

Nafi'b. ‘Umar (d. 117/735),
Successor, 10, 82

al-Nasa’i, Ahmad b. Shu‘ayb
(d. 303/915), traditionist, 121n78
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al-Qasim b. Muhammad (d. 106/725),
Successor, 62, 67-69, 77, 80, 86,
107, 138n152, 145

Qatada b. Di‘ama (d. 117or 18/735 or
36), Successor, 55, 85, 120, 136

al-Qudari, Abu’l-Husayn (d. 428/1037),
Hanafi jurist, 144, 146, 148, 149n22,
151-53n39, 155, 158, 160, 162,

164, 166, 169, 172-73, 180, 181n6,
182, 183n15, 186, 189, 194,
196-97n79, 200

Sahl b. Sa‘d al-Sa‘idi (d. 88 or 91/707 or
710), Companion, 130

Sahnin b. Sa‘id al-Tantkhi (d. 240/854),
Maliki jurist, 62, 67n14, 69n23,
70n28, 71n34, 73n42, 77, 80, 81n87,
84n99, 86n107, 87nn109-10, 113,
88nn114-15, 99n161, 107n10, 115n50,
117n58, 119n67, 121n76, 128n103,
133n127, 137n145, 138n153,
139n158, 144, 193n62

Sa‘'id b. al-Musayyab (d. 94/712),
Successor, 37, 72, 83, 88n115, 89, 96,
115,121, 125, 129, 134, 137

Salim b. ‘Abd Allah b. ‘Umar b.
al-Khattab (d. 106/725), Successor,
67-68, 106

Sawda bt. Zam‘a (d. 54/673-74), wife of
the Prophet, 32-33, 187, 202

Sha‘bi, Abt ‘Amr ‘Amir (d. 110/728),
Successor, 82, 85, 89, 108, 111, 127,
136n143, 137, 158, 162

Shafi7, Muhammad b. Idris (d. 204/820),
jurist, eponymous founder of the
Shafi'it madhhab, 2,9, 11-13n43,
15-16n54, 18, 61-63, 66n13,
67-71n34, 74-77n64, 80-81n88,
83-84n101, 86-90n122, 92,
95-103n170, 107-13n37, 114n45,
115-17n59, 120-22n79, 124, 126,
127n98, 128, 130n116, 131, 133-
35n138, 137-41, 145-46, 148, 150,
152-55n47, 157-59, 162, 166-67,
171-72, 174, 176, 183, 185-86, 188n41,
193-94, 196, 200

Shaybani, Muhammad b. al-Hasan
(189/805), jurist, founder of Hanafi
madhhab with Aba Hanifa and Aba
Yasuf, 10-13, 17, 61-63, 67, 69-71n33,
74, 75n52, 77-80n80, 83, 85-88n116,
90-91,92n131,93n137, 94, 95nn146-47,
97-99, 101-2, 107, 108nn16, 19, 109n20,
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110-11n29, 112n34, 114, 116-17n57,
119-21n75, 123-24, 126, 130, 133,
135n138, 136-41, 144, 146, 148-50,
151n29, 155, 158-59, 166-67, 172,
185-86n29, 188n39, 193, 195, 196n73,
199, 200n95

Shirazi, Abu Ishaq Ibrahim b. ‘Ali
(d. 476/1083), Shafi'i jurist, 145-46,
150, 152-53n39, 155-57, 159-60,
161n61, 163-64, 167, 169,
174-75n103, 181-82n13, 183n17, 184,
186-87n33, 188n37, 189n45, 191, 194,
196-97n79, 200, 201n96

Shu'ba b. Hajjaj (d. 160/776),
traditionist, 115, 123, 190

Shurayh (first century of Islam), judge,
111, 119n66, 132

Sufyan b. ‘Uyayna (198/813), jurist,
traditionist, 58, 109

Sufyan al-Thawri (d. 161/772), jurist,
85,129, 132

Sulayman b. Yasar (d. 107/725),
Successor, 35n48, 110, 121, 137,
138n152

Tabari, Aba Ja‘far Muhammad
(d. 310/922), Qur'an commentator,
jurist, 23, 25n14, 27, 28n23, 31n34, 32,
33nn40-41, 35, 39-40n63, 42, 46,
50-51n104, 53, 54nn115-16,
55-59n130, 125, 127, 145

Tawis b. Qaysan (d. 106/724), Successor,
78,106, 108, 125, 134-35

Tirmidhi, Muhammad b. ‘Tsa
(d. 279/892), 8, 154n41, 165n73,
190n47, 199n86

‘Ubayd b. ‘Umayr (74/642),
Companion, 75

‘Ubayy b. Ka'b (d. 22/642), Companion,
93,118-19

‘Umar b. al-Khattab (d. 23/644),
Caliph of Medina, 5, 10, 34n46, 70-71,
75-76, 78-80, 82-83, 91-92, 94-95,
106-7, 110, 112, 113n40, 118-19n66,
121n77,122-23, 132, 153, 162, 163n68,
168, 187

Umm Salama (d. 59/678-9), wife of the
Prophet, 116, 165, 185-86, 202

‘Urwa b. al-Zubayr (d. 94/712),
Successor, 73, 109, 118-20

‘Uthman b. ‘Affan (35/656), Caliph of
Medina, 5, 118-21
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al-Wahidi, Abu’l-Hasan ‘Ali b. Ahmad Yahya b. Yahya al-Laythi (d. 234/848),

(d. 468/1076), Qur’an scholar, jurist, 62, 67116, 74, 173, 174n101

22-23,26-28n23, 29n29, 30-33n44,

34n46, 35n48, 37-38n57, 39n60, Zayd b. Haritha (d. 8/629), Companion,

42-43, 44n80, 45, 48-49n97, 42-43,46-48

54n116, 55n118, 57, 76n61, Zaynab bt. Jahsh (d. 20/640-41), wife of

130n113, 141, 180 the PrOphet, 42-43, 46-47

al-Zuhri, Ibn Shihab (d. 124/742),

Yahya b. Sa‘id b. Qays al-Ansari Successor, 10, 73, 78, 90-91, 93, 112,

(d. 144/761), Successor, 82, 109, 116, 123, 129-30, 133-34, 138n152, 192
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Ablutions, 183

Abrogation, 23,52,52n,93-4,110

Abstinence, from sexual intercourse,
37,136

Adoption, 41, 42-3, 46n, 47, 73, 87

Adultery (zina), 35, 51, 75; accusation
of, 38, 47, 51-52, 128, 130, 202;
punishment for, 52, 65, 75, 78-79, 100,
194, 198-99, 200-202

Agnate, 28, 43n79, 66, 69-70n27, 169

‘Alim (plural, ‘ulama’). See Scholars

Allah, 5, 10-11n34, 30-31, 34n46,
37n54, 39-41, 48-49, 64n8, 67-68,
74n50, 95n150, 105-6, 114-15,
117n58, 122, 126n97, 131, 138-
39n158, 145, 197, 198n83

Analogy (giyas), 15-16, 18, 146,
147n16

Annulment, 181-82. See also Khul'

Ansar, 31-32

Aqrd’. See Qur’

Arbitration, 39-40, 127, 173-75.
See also Khul'

Asbab al-nuzul, 22-3, 49098

Ashab al-hadith, 15. See also Traditionists

Ashab al-ra’y, 15

Athar, definition of, 17n59

‘Awra (also ‘awrat), 50, 190

‘Ayb. See Flaw

Ayyim (a woman who has been
married), 63-64, 67, 68nnl7, 21.
See also Thayyib

Bid‘a, 107, 158

Bikr (virgin), 63-69n22, 102, 120n69,
185-86, 202

Birth control, 187

Bride, 1n1, 25-26, 30, 31n34, 65,
67nl4, 70, 78, 80, 81n86, 82,
84-85, 89n120, 92, 98-99, 154-55,
161n63, 166-70n91, 185-86,
191, 203

Brother, as a sister’s guardian, 69, 70; as a
foster brother, 28, 49, 72, 152, 190.
See also Foster relationship

Children, 24, 26n15, 32, 34, 40-43,
99n161, 180, 187; custody of, 99,
188-89, 201

Choice, See Takhyir

Clothing, appropriate, 45, 50, 115-16,
186, 190, 195-97, 201

Companions of the Prophet, 4-11, 13,
15, 22, 31, 33, 37, 39, 47, 63, 81,

94, 124, 163

Coitus interruptus, 187-88

Conditions in a marriage contract,
89, 120

Consanguinity, 28, 72, 108, 151-52, 157

Consensus. See [jma’

Contract of marriage, 1, 4, 17, 27, 29n27,
31n34, 59, 61-103, 105-6, 108,
126n95, 148-51, 154-57, 161, 164-66,
168,173,177, 183,192, 199

Cry of a newborn, 192-94

Cupping, 165, 168

Custody, 99, 138, 162, 188-89, 201

Death, 4, 10-11, 27-8, 43, 44, 52, 61,
66, 70, 85-86, 87n113, 99, 109,
110, 115, 118, 120n72, 130n114,
145, 152, 198, 200

Definite divorce, 93-94, 106, 122-23,
126, 129-30, 132-34, 140-41, 172-73

Delirium, 121

Disability, 64, 90, 91n128

Disagreement (ikhtilaf), 12-14, 17-19,
59, 61-63, 75, 87-88, 96-98, 101, 107,
114,119, 121, 123,127, 129, 131-32,
135-36, 139, 158, 160n60, 171, 180,
187, 191-92, 197n81, 205

Disapproved of (makriih). See
Reprehensible

Divorce, 105-41. See also Definite
divorce, Ila’, Khul', Li‘an, Takhyir,
Repudiation, Triple divorce, Zihar

Elephantasis, 90-92

Equality. See Kafa'a

Evidence, 2, 9, 50, 57, 155, 179, 200
Expiation of an oath, 134-36
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Family 2n2, 4-5,7, 22, 24, 26n17, 37,
42n72,47, 68n18, 83-84, 97, 114,
118n64, 127, 133-34, 167, 169,
174n100, 179, 203

Faqih, 2,5

Fard. See Obligatory

Fasiq, 166-67

Faskh, 91n130, 125

Fasting, 8, 31, 81n88, 88, 134-36

Father of a potential bride or wife, 1nl,
25-26, 28, 30, 32, 41-42, 64-70, 74n50,
76-78, 81, 93, 95n150, 97-99n161,
102, 125, 131, 135, 148, 152-53, 170,
184, 188-90, 204

Fatwa, 107, 174, 204

Figh, 2, 8-12, 17

Flogging, 51n108, 200

Forbidden. See Haram

Forbidden degrees. See Foster
relationship

Fornication, 51n108, 52nn109-10, 65,
75,81, 92,96, 152, 198, 201-2

Foster relationship (rada’), 18n62,
28-29, 66, 71-75, 101, 108, 151-52,
157, 177, 190. See also Brother, Sister,
Uncle

Founders, of Sunni madhhabs, 3, 6-7,
9-10, 12-14, 16-18, 143, 146-47,
153, 164, 171

Furi', 2-3, 16-18n63, 146, 161

Groom, 1, 25, 63, 67-68, 76, 84, 98, 100,
155, 161n63, 166, 204

Guardian (wali), 1, 21, 25-28, 30-31, 35,
52,54, 56, 59, 63-71, 77-81, 91-93,
97-98, 148-151, 154-57, 161, 166-67,
177,204

Hadana. See Custody

Hadd, 1, 14n45, 51, 65, 78, 79n77, 100,
117,120n74, 121, 128n106, 131,
192-94, 197-201

Hadith, 6-7, 8n24, 9, 15-16, 18, 22,
23n7, 29n29, 38n57, 39, 85n102,
94n144, 101, 113, 123, 130, 144,
147n18, 203

Hajj, 8, 11, 88, 115, 144-45, 195-97, 201

Hakim, 156, 175n102

Haram (forbidden), qualification of act,
14; divorce, 107, 133; marriage, 27-29,
54, 71-75; mut'a marriage, 92-95. See
also Adoption, Hadd

Hasab wa-nasab, 70, 76-77, 97, 165, 169

Heirs, 43-44
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Hijab, 45, 47, 50, 73. See also Veiling

Household, 25n14, 30n30, 32, 48, 54, 59,
69n22, 73, 83, 97, 122, 180-81

Hunger, 151, 182, 204

Hugquq Allah, huqiq al-‘ibad, 197-98

Husband, 1, 18, 21, 25-28, 31-32n39,
34-40, 43-44, 52-53, 58-59, 64-66,
69, 72, 76-77, 81-82, 84n100, 85-93,
94n144, 95, 97-98, 100, 105-6,
108-17n59, 118-34, 136-38, 141,
148-49, 152, 154, 158-64, 166-67,
171-77, 180-88n39, 193, 195-96,
199-204

Hypocrites, 45

‘Ibadat, 8, 12

‘Idda (waiting period of a woman after
end of marriage), 1, 33-36, 43, 46, 58,
87, 88n116, 93-94n144, 105-20, 122,
124, 126, 130, 136, 139-41, 152,
158-60, 162-64, 172n97, 173, 177, 180,
182, 195, 199-200

Idiocy, 120

Thram, 88, 195-96, 197n80

Ihsan, 29n28, 128n106, 198-99

Ijima‘(consensus), definition of, 16; 50,
99, 146, 156

Ijtihad. See Opinion

fitima', 127-28

Ikhtilaf. See Disagreement

Ila’, 36-37, 135-37, 141, 143, 160n59

Illness, 33, 90, 118-21

Imami Shi‘is, mut'a marriage and, 93-94

Imbecile, 90

Impotence, 92

Infancy, 72, 74, 151

Infanticide, 41

Inheritance, 8, 43nn78-79, 44, 59, 69, 87,
93-94n144, 109, 114, 118n64, 120n69,
192n60

Insanity, 90-91, 120

Intentions, 95, 117, 123, 132-34,
139n157, 140, 141

Intercourse, 25, 29-35, 37, 51, 55,
57-58, 64-65, 72, 75, 79, 85-88,
90-92, 94n144, 100, 106-9, 113,117,
119-20, 128n106, 133-40, 152-55,
157-60, 173n99, 180-84, 186-87,
194, 197-200

Intoxication, 120

Isnad, 7-9, 16, 18, 74n48, 120n71,
124n86, 147, 153

Istidlal (rationale), 103

Istithna’, 139
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Jahiliyya, 33, 55, 58

Jihad, 14n44, 59, 195

Judge, 18, 156, 191. See also Qadi

Jurists, 2-6, 11-16, 18, 61, 63, 66-67,
69, 86, 88, 94, 96-99, 101-2,
106-7, 109, 114, 116-17, 120n72,
122-23, 128n104, 129, 134-35,
140-41, 143-44, 146-48, 151-55,
158-59, 161-62, 164, 166-67,
174n101, 175, 177-79, 184, 192,
195-97, 199-205

Kaba, 11, 197

Kafa’'a, 70, 75-77, 98, 101, 164-171, 178,
189, 204

Khaliyya, bariyya, ba‘in divorces,
132-34. See also Definite divorce

Khaybar, battle of, 93n137, 94-95n147

Khul', 39, 52, 124-28, 127, 140-41, 164,
171-76, 178

Li‘an, 38-39, 59, 128-31, 141, 200n95

Mabsit, definition of, 18-19

Maintenance (nafaqa), 32, 36, 77, 93,
109, 111-15, 130, 141, 162-64, 167,
177, 180-84, 186, 190, 203

Marriage portion, 1nl, 17, 25-28,
30, 31n34, 34, 38n57, 39, 43, 54, 57,
63, 65, 67,70, 75,77, 82-88, 89n120,
90-93, 96, 99-102, 108, 117n59,
119, 125-26n95, 138, 140-41, 152-54,
164, 166-73, 176-77, 180n5, 182n12,
199, 203-4

Masa’il, definition of, 12

Mawla (plural mawali), 10, 42n71,
75-78, 165-66, 168, 170, 17

Mecca, 5, 11, 24, 44, 56, 75n54, 93-94,
196, 201

Menstruation. See Qur’

Minor. See Saghir

Mother, 28-29, 36, 37n54, 41, 43-44, 47
68,72-74, 78,99, 129, 135-36, 152,
157, 169-70, 180n3, 188-89n45, 203

Mu'‘amalat, 8,12

Mubah, definition of, 14

Muﬁ‘i(s), 143, 204

Mubhsan (fem. muhsana). See Ihsan

Mukhtasar, definition of, 18-19

Miili. See Ila’

Musannaf, definition of, 7-8

Musnad, definition of, 7

Mustahabb. See Recommended

Mut‘a (marriage), 93-94

221

Mut'a (divorce gift), 31, 67, 82, 87

Nafaqa. See Maintenance

Nashiz, See Nushiiz

Nass, 16

Nephew, 69, 190

Newborn, 192-94

Niece, 28, 44, 73

Nigab, 195

Niyya, 132

Nursing, 41, 101, 113, 188, 192,
194-95, 200. See also Foster relation-
ship, Wet nurse

Nushiiz (rebellion, refractoriness),
40, 57, 58, 128, 172, 174-75,
183-84n20, 190

Oaths, 36, 49, 134, 136, 139n158

Obligatory (fard, wajib),
14, 195-96

Opinion (ra’y), 15; and ijtihad, 15, 156;
and giyas, 15; and ikhtilaf, 17-19.
See also Ashab al-ra’y

Orphans, 21, 25-27, 43, 53-57, 69

Parents, 28n24, 40-41, 48, 77,
180, 184, 188

Paternity, 1, 34, 38, 128-30

Patriarchy, 24, 59, 97, 202-3

Pilgrimage. See Hajj

Polygamy, 21, 56-57

Qadhf (slander), 51-52, 128, 130, 199,
200n95

Qadi, 5-6, 10, 15, 40, 64n8, 65, 70,
77-78n68, 97-99, 128-31n117,

137, 143, 145, 149, 160n59, 173-77,
181-83n16, 194n68, 200-201, 203-4.
See also Judge

Qiyas. See Analogy

Qualifications of acts, 14, 59, 102

Qur’ (plural, qurit’ or agra’. 1. Menstrual
period; 2. the interval between two
periods), 109-10.

Quran, 1,4-7,11-12, 14-16, 21-59,
61, 63, 67n14, 72-76, 80n80, 82,
84-85, 88-89, 93-94n144, 97,
100-102, 108-9, 111-14, 116, 121n77,
122, 124-25, 127-28, 130, 135-
37n149, 140-41, 146-47, 150, 153,
159-62, 168, 172, 174-77, 180-81,
184, 188, 190, 192-93, 197-99, 201,
202-3, 205

Quraysh, 42, 54, 77-78, 166-67, 171
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Rada’. See Foster relationship

Raj‘a (return after non-final divorce),
1, 35-37, 58-59, 105-106, 109,
111-12, 115-18, 122, 124, 132-33,
139, 159-61

Ramadan, 31, 88

Rank. See Kafa'a

Ransoming. See Khul'

Rape, 199-200

Ra’y, 11, 15-16. See also Opinion

Recommended (mandiib or mustahabb),
definition of 14; 59, 102, 160-64,
164, 184

Refractoriness. See Nushiiz

Remarriage, 28, 33, 35, 56, 87, 109, 119,
126n95, 173n99, 200

Reprehensible (makriih), definition of,
14; 59, 68, 80, 95-96, 100, 102, 107,
126,172,175, 184, 187, 188

Repudiation, 105, 158-60, 175n103

Respectability. See Ihsan

Rukhsa (dispensation), 73, 101n167

Saghir (minor), 17, 26n15, 40n64, 41n68,
59n131, 61, 63, 64, 66, 69, 77, 85,
87n110, 88n114, 90n123, 107n9,
117n57, 121n78, 123n84, 130n112,
144, 149n23

Scholars (ulama’), 3, 5-7, 12-14, 17-19,
22,50, 62-63, 94, 107, 127, 138, 140,
143-47, 151, 157, 161, 164, 168, 171,
173, 181, 186, 191, 198, 202-3

School of law (madhhab), 2-3, 6-9,
17-19, 143-48, 153-205 passim.

See also Founders

Shari‘a, 2, 3n7, 18n61, 146n14

Shighar, 86-87

Shit, 6,11,93

Shubha, definition of, 79n77; 117, 153,
199, 200n92

Siblings, 28,72,152,170,177

Sin, 29, 32, 35, 39, 41, 43, 46, 56n121,
96, 125

Sister, 28-29, 43, 49, 88n116, 152,
169-70

Slander, 38-39, 47, 128, 129, 130-31,
141, 155,199

Slaves, 2, 25, 27, 29-30, 36-7, 45, 48-9,
52n111, 54, 56, 57n125, 71-2, 75, 87,
89n121, 91, 93n140, 94n144, 95-8,
105, 126, 131, 138, 150, 154, 165n75,
167n75, 181n9, 187nn32, 35,
190n46, 198

SUBJECT INDEX

Son, 5, 28, 29, 34n46, 41-42, 46, 49, 69,
73, 74n50, 75, 112n3

Spouse(s), 35, 40, 52, 54n115, 64, 82-83,
85,91, 94-96, 98, 111n29, 120, 127,
130-31, 172n96, 174-77, 180, 183n15,
190, 198

Stoning, 52, 79, 95, 101n166, 198-201

Stranger (not a relative), 108, 118, 120,
131, 188, 190-91, 196

Successors, 4-16, 55-56, 63, 67, 69,
75n54, 100, 137, 163

Suckling, 28-29, 41, 72, 74, 101-2, 151,
189n44

Suitor, 54, 80, 109, 129, 133, 141

Sultan, 64-65, 70-71, 79

Sunna, 4-8, 11, 13, 15-16, 34n46, 63, 68,
102-3, 106-7, 130-31, 140, 146,
158-59, 164, 177, 192, 198, 201

Sunni, 2, 3n7, 6-9, 10n27, 12-13, 17, 47,
67,93, 94, 146, 192n59

Stra, 22n4, 23, 25, 37, 44-45, 48

Tafsir, Chapter One pasim

Tafwid, 87, 168

Tahlil, 95, 106

Takhyir, 37, 48, 52, 122-24, 141

Talaq See Divorce

Tamlik, 122-24, 141

Tawaf, 197

Ta'zir (discretionary punishment), 117

Testimony. See Witnesses

Thayyib, 63, 65-66, 69, 93, 120n69,
148-49, 185-86, 202. See also Bikr

Traditionists, 6, 9n26, 12, 15n53, 16, 63,
141, 147n18

Traditions, discussion of, 7-9

Triple divorce, 18, 95, 106-113n40,
115-16, 118-26, 130-34, 139-41,
158-59, 162-64, 173-75

Trustworthiness, 51n103, 55, 78, 80,
103, 154-57, 159-61, 166n79, 173-77,
193-94, 199, 200

Uhud, battle of, 44, 57, 66, 102,
103n169, 185

Ulama’. See Scholars

Unborn child, responsibility for, 34, 131

Uncle, 44, 72-73, 188n42

Upbringing. See Children

Usitl (legal theory), 2-3, 14, 16-18,
145-46, 161

Veiling, 45, 49, 50, 51n102, 72, 190



SUBJECT INDEX 223

Wajib. See Obligatory

Wala’ (clientage), 194. See also Mawla

Wali. See Guardian

Walima (wedding banquet), 81

Weaning, 41, 74n47

Weaving, 165-68

Wedding, 47, 81-82, 185-86

Wet nurse, 28-29, 41, 72-73, 151, 177,
188,193

Widow, 27-28, 43-44, 47, 52, 57, 65-66,
87,94, 109, 113-16n53, 118, 180, 185,
188n39

Wife, 1, 2, 8, 10, 18, 21, 25-27, 30-34,
36-40, 42, 43-50, 52n113, 53-59, 64,

66n12, 71-73, 76-77, 79, 82-93n140,
94n144, 95n148, 96-97, 100-101,
105-11, 115-20, 122-41, 152, 154,
158-61, 163-68, 171-77, 179-89, 190,
193, 196, 198, 200n95, 201-4

Witnesses, 1, 26, 35, 38, 47, 50-52,
63,71,93,99-100, 116-18, 154-57,
159-61, 164, 166n79, 177; of a
marriage contract, 78-82; of adultery,
38-39,47, 52, 199-203; women as, 51,
80, 155-56, 179, 191-95

Zihar, 36, 37n54, 134-37, 141
Zina, See Adultery
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