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If San‘@’ was destroyed, the waqf could rebuild it,
but if the waqf was destroyed, San‘a@’ could not revive it!

1 Idha kharibat San@ agamaha al-waqf wa-idha khariba al-waqf lam tuqimhu San@. Jamal
al-Din ‘Al1 b. ‘Abdallah b. al-Qasim al-Shihari, Wasf San@’: Mustall min kitab al-mansharat
al-jaliya, ed. ‘Abdallah b. Muhammad al-Hibshi (Sanaa: al-Markaz al-Faransi li-l-Dirasat
al-Yamaniyya, 1993), 71. See also Tim Macintosh-Smith, City of Divine and Earthly Joys: The
Description of San’a (American Institute for Yemeni Studies and The Middle East Studies
Association of North America, 2001), 19—20.
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which is then followed by the given name, thus “al-Mansur al-Qasim” and “al-
Mahdi al-Abbas.” Such a convention is mostly sufficient in discussions of the
imams of the Qasimi dynasty, however, when looking farther back in time,
there are several imams with the same name. In figh texts, short abbreviations
occur and there are combinations of names that reoccur inconsistently in dif-
ferent sources; for instance “al-Mahdi li-Din Allah Ahmad b. al-Murtada” is re-
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«“c

The phrase “alayhi al-salam,” which translates as “peace be upon him,” is
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teresting to see how a certain imam or scholar is honoured.
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Dates have been converted to the Gregorian/Julian calendar by using the on-
line converter at the homepage of the Asien-Orient Institut, University of Zu-
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http://www.oriold.uzh.ch/static/hegira.html

CHAPTER 1

Introduction

Standing in the mountains of western Yemen at the edge of a large rainwater
harvesting cistern! that I wanted to photograph, and breathing heavily from
the climb, my host and informant said: “This cistern is not like the others we
saw today, this one is waqf.” Then he was quiet for a moment, clearly thinking
to himself, trying to figure something out. He finally said, “Actually, they are all
waqf—they are made for the benefit of all Muslims.”?

In my MA thesis,® I describe the use of rainwater harvesting cisterns and
their role in local water management and the related system of ownership
structure, but I never fully grasped the concept of waqf. At that time I had few
informants educated in Islamic law who could explain the legal framework of
wagqf and I did not have the language skills to understand the texts of Islamic
law. On several occasions, before I was able to investigate the topic of waqfin
greater depth, I thought, what does it mean that that specific cistern was wagqf?
Or that they all were waqf? And what are the implications of that fact in the
local society? Would that cistern be taken better care of compared to other
cisterns because of its religious status as waqf? These basic questions are one
of the foundations of this book.

The institution of wagqf (pl. awgaf) in Islamic law is in many ways similar to
trusts, endowments or foundations in present day, western law. In premodern
Muslim societies, infrastructure—and especially urban infrastructure—was
to a large extent established and managed as public foundations, that is, wagf.
This was not only the case for mosques, which are nowadays the main remnant
of official, formal awgaf, but also for schools and scholarships for education,
services for the poor and sick, the public water supply, community houses for

1 In many areas in Yemen, the population lives on mountaintops and ridges where there is no
groundwater. Here, large water tanks (birka, majil) are used to collect and store rainwater for
domestic use and for animals. The technology is centuries old and a well-integrated part of
society.

2 In the context of his statement, where Muslims are the majority—he was essentially saying
that the wagqfs are for the benefit of people in general (as he did not think in terms of reli-
gious minorities).

3 Eirik Hovden, “Rainwater Harvesting Cisterns and Local Water Management: A Qualitative
Geographical / Socio-Anthropological Case Study and Ethnographic Description from the
Districts of Hajja, Mabyan and Shiris” (MA thesis, University of Bergen, online: bora.uib.no/
handle/1956/2001, 2006).

© KONINKLIJKE BRILL NV, LEIDEN, 2019 DOI:10.1163/9789004377844_002



2 CHAPTER 1

the reception of officials and travellers, and halls for holding local celebrations
and religious festivals.

As a thematic focus, this book concentrates on “non-mosque” public foun-
dations in Yemen and most of the examples are related to the public water
supply. Water supply serves as a typical example of the non-mosque related
services that the institution of waqf was a vehicle for. Water supply is also a
type of service, or public infrastructure central to both Yemeni and western
development discourses and thus it is a shared, common focus that transcends
the secular/religious divide or the divide between Islamic studies, history, and
development studies. This book provides a legally oriented ethnographic de-
scription of a truly local mode of management of public resources—a local
mode that should not be overlooked in the ongoing quest to find locally ac-
cepted legal and political vehicles for managing public, common good.

1 Waqf as Public Infrastructure and Welfare in Muslim Societies

In the study of Yemen, anthropologists and social historians have been reluc-
tant to look into how local economic and legal institutions were integrated into
and related to broader and regional structures of Islamic law. The importance
of wagf or public foundations in local economic and legal life in Yemen is one
such field that has been relatively under-represented, with a few exceptions;*
this is largely because wagqf as a phenomenon is situated between the usual
foci of historical-ethnographic and Islamic disciplines. I discuss this further in
chapter 2.

The institution of foundations (waqf, awgaf) in Islamic law has been central
to everyday life in the Middle East for centuries, especially in the cities. It is
easy to forget how important infrastructure is for a society: What would one do
without public wells, schools, scholarships, and stipends for the poor, etc.? And
what does it mean that these services are public? What role does “the public”
have in taking care of the weak and those in need? What types of discourses
of “public affairs” existed? Was there a notion of “welfare society”? Did this
overlap with religious values only? Premodern concepts from the Middle East
seem to centre around different combinations of customary, local and tribal
law, and of course, Islamic law (shari‘a). Islamic law was undoubtedly the most
“universal” and formal of those mentioned. It was also more situated in writing
and written texts than customary or local law.

4 An example of such an exception is the work of Brinkley Messick, who I refer to in several
places in this book.
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11 A Non-State Yet Public Legal Institution

In premodern Islamic law there were mainly two categories for public man-
agement and the redistribution of resources: public or charitable foundations
(awgaf ‘amma, khayriyya) and the common property of Muslims (bayt al-mal).
The latter, bayt al-mal, was usually managed by the ruler (in Zaydi Yemen; the
imam) and held as state property. One could say that state property was a type
of public sphere in which there was a good deal of money in circulation, but
most of this served to support the state itself. Clearly, zakat and the bayt al-mal
were important political tools for the state rulers.

The public foundations, in contrast to the public treasury (bayt al-mal),
were only partly controlled by the state. The state often ascribed to itself the
responsibility of inspectorship (rnagara) and legal guardianship (wilaya) over
waqf that had no private guardian (mutawallr). However, according to most
interpretations of Islamic law, foundations could be made and managed com-
pletely without interference from the state. From this perspective, public foun-
dations are “non-governmental.” At the same time, Islamic law provides the
state, or the supreme Islamic legitimate authority, with the right to interfere in
the management of the public foundations if they are misused or in need of
protection from usurpers. Thus wagqfis not entirely non-governmental.

Wagf could be made for both private (waqf ahli, dhurri) and public (‘amm,
khayrt) purposes; this book focuses mainly on the latter. It must be noted,
however, that the distinction between the two categories is often deliberately
blurred, as I demonstrate in detail here.

From a legal perspective, waqf consists of a transfer of a property or a right
from a private owner to a beneficiary, such that God theoretically becomes
the new owner and the beneficiary has the right to its use or benefit (usufruct,
manfa‘a). In the case of a public building, a school, a water stand or a house for
the poor, the right of use would be to gain access to these services and physi-
cal structures. Those holding the right of use were called “beneficiaries” (al-
mawquf ‘alayhim, masrif) and in a public waqf this right was open to anyone
and not restricted, sold or inherited. In a private wagqf these rights could be
transferred to new generations according to specific rules, but not through
inheritance proper or sale.> This type of wagf is usually called “family wagqf”
(waqf dhurr,—ahli, or—khass).

From a religious and theological perspective, waqf was seen as an excel-
lent form of charity, a so-called “continuous charity” (sadaga jariya): The one
who gives something as a foundation (the founder) has performed an act that

5 There are complicated jurisprudential rules related to the prohibition of inheriting or selling
awagqf; to a great extent these can be circumvented, as I demonstrate in chapters 6 and 7.
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produces continuous merit from God (aji; thawab), even in the future, in the
period after the death of the founder and before the day of judgement. Ac-
cording to a well established hadith (a saying or an act of the Prophet), which
can be found in several different versions, man can only obtain such a con-
tinuous merit from God by leaving something good behind him in the world,
something that falls under one of the following three categories: Continuous
charity, useful knowledge or a good descendant remembering and praying
for him.6 All other types of good deeds stop at the time of death. In Islamic
legal theory ( figh), in debates concerning wagqf, it is stated that waqf'is such a
continuous charity, just mentioned by another term. The term wagqf as refer-
ring to charitable foundation is not found in the Qur’an and rarely appears in
the hadith. Other types of charity, such as charity (sadaga) intended to help
a poor person, only earn the giver reward one time. These two aspects, con-
tinuity (ta’bid) and a good and pious purpose or intention (qurba, tagarrub)
have long been at the very core of Islamic wagqftheory;” at the same time they
have proved problematic, since they are difficult to define in practical terms
that are legally effective and useful in daily life. In practice, waqfs were often
made to circumvent inheritance rules, and to keep large estates of land under
control of the head of the family or the clan. If not held as wagqf, land must
be divided over the generations according to the Islamic rules of inheritance.
Thus without endogamous marriages, a family can lose their land if daughters
marry outside the family, as their offspring belong to another patrilineal clan
(as demonstrated in chapter 5).

Public foundations could also be drained of resources by actors like the
founder’s descendants, the administrators or guardians, or the tenants of the
assets, any of whom might use grey areas, or ambiquity in the law. Grey areas
and ambiguities in the jurisprudence ( figh) meant that it was possible to cir-
cumvent the law by legal ruses (hila, hiyal). Such circumventions often became
the new rule if they were allowed to continue; they became recognized at the
legal level in courts, though not entirely in an ideal juristic sense and according
to the ideal definitions of a waqf.

Doctrinal theory and contextualized legal practice can at times be so far
apart that the historian and the anthropologist become lost in juristic details
that may never have been practiced in reality outside the academic circles of
the law schools. In practice, the two aforementioned conditions—*“continuity”
and “a good, pious purpose” (qurba)—were subject to compromises in daily

6 This is a well-known hadith that appears in books of figh; it was also quoted by several
informants.
7 Again, with some differences among the schools of law, as I elaborate on later.
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interactions with the mundane, social, real world. These compromises were
reincorporated into the legal theory under the legal maxims of “custom” (‘urf)
and “(public) interest” (maslaha).® Judges also had a limited power to enforce
pure theory and had to follow established court practice and to a certain de-
gree the wishes of local elites. In reality, the power of the patriarchal, extended
family and clans affected the formation of the institution and law of public
wagf. In that respect, waqf law is very much situated in a language of private
contractual law, where waqf was seen as a private legal personality® in a com-
munity among other private owners, and much less under “public law;” yet
the public law component should not be underestimated, and we return to it
below.

1.2 The Transition to the Modern World

In the twentieth century the old public foundations in the Islamicate world
were overtaken by swift economic development as new colonial and later na-
tional infrastructures were built. This new infrastructure was owned and man-
aged by the states themselves, not as independent or local foundations. The
individual wagqfs, and the institution of wagfs as such, were often perceived
by the secular-oriented elite as something premodern and old-fashioned,
and as something belonging to the religious sphere rather than the civil, pub-
lic sphere. The old public foundations were often administered by religious
scholars (‘ulama’) and conservative actors who were not educated in modern
sciences and administration. The old hospitals, orphanages, water stands,
wells, Quranic and sharia schools were seen by many as remnants of the
past that were not terribly useful. Here, it should be noted that the process

8 The main chapters in this book provide an in-depth study of such an incorporation of “inter-
est” and “custom” into the corpus of legal rules.

9 There is a general argument that refers to Schacht, who states that “Islamic law does not
recognize the juristic persons.” J. Schacht, An Introduction to Islamic Law (Oxford: Oxford
University Press, 1964), 125. This is re-stated in the EI? article on wagf. R. Peters, D. S. Powers,
Aharon Layish, Ann K. S. Lambton, Randi Deguilhem, R. D. McChesney, M. B. Hooker, and
J. O. Hunwick, “Wak{” in Encyclopedia of Islam, second edition, ed. P.]. Bearman, Th. Biancuis,
C. E. Bosworth, E. van Donzel, and W. P. Heinrichs (Leiden: Brill Online, 1960—2004), 11:59—99.
Doris Behrens-Abouseif argues that this is a matter of definition and that there are argu-
ments in favour of defining wagf as a legal personality. Doris Behrens-Abouseif, “The Wagqf: A
Legal Personality?” in Islamische Stiftungen zwischen juristischer Norm on sozialer Praxis, ed.
Astrid Meier, Johannes Pahlitzsch, and Lucian Reinfandt (Berlin: Akademie-Verlag, 2009).
The Yemeni wagqf decree no. 63 of 1977, article 4, explicitly states that the ministry of awgafis
to be considered a legal personality (shakhsiyya i‘tibariyya). ‘Abd al-Malik Mansur, al-Awqaf
wa-l-irshad fi mawkib al-thawra (Sanaa: Wizarat al-Awqaf wa-l-Irshad, 1987), 292 [henceforth
referred to as al-Mawkib].
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of modernization took quite different directions in different countries of the
region.l® Areas with little state influence, as in large parts of Yemen, saw less
radical change. Much of the land and the assets that belonged to these founda-
tions were often covertly taken over by private individuals, rich landowners,
bureaucrats in the waqfadministration, or overtly by the state itself. Below, we
see how the advent of modernity has affected the wagfs (pl. awgaf) in Yemen
(especially in the former Yemen Arab Republic or Northern Yemen).

The mosques did remain as wagqf after the onset of modernity, and their
numbers multiplied. Mosques had been managed as wagqf, such that each
mosque had its own sources of waqf income. When the post-colonial nation
states were founded, most of them created a separate ministry for founda-
tions (also called endowments, or religious endowments), typically called the
“ministry of awgaf, often with the addition of the words “religious guidance”
(irshad). These ministries were responsible for all the public foundation prop-
erties and thus the finances of the mosques, and for the regulation of the ideo-
logical activities related to them. What in the mediaeval period was a fledg-
ing system of supervising various types of public foundations now became a
“ministry of religious affairs.” This ministry often took on a strong ideological
function and came to be used by the state to integrate religious activities into
frameworks that the state could control.

The fact that there were once, not so long ago, public foundations that
aimed at providing services to people and the society, and that these were also
to a large extent private and not state controlled, now tends to be forgotten,
both by religious scholars and ordinary people. Occasional attempts are made
to revive the institution of waqf, but it is difficult to point out clear trends to-
ward this. Some reforms have been made in some Gulf states and interesting
legal revivals can be found in Malaysia and Indonesia. In Turkey, foundations,
although heavily reformed, remain an important part of civil society.!!

Because wagqfis often seen as a part of a religious field, many secular actors
are reluctant to engage in a “religious” Islamic discourse over which they feel
they have little control. On the other hand, some of the most conservative re-
ligious forces, the so-called Salafis, are reluctant to recognize the institution at
all, since most of the wagfrules are not mentioned, at least not literally, in the

10  Foran overview, see Franz Kogelmann, “Die Entwiklung des islamischen Stiftungswesens
im postkolonialen Staat. Prozesse in Agypten, Algerien und Marokko,” in Islamische Stif-
tungen zwischen juristischer Norm on sozialer Praxis, ed. Astrid Meier, Johannes Pahlit-
zsch, and Lucian Reinfandt (Berlin: Akademie-Verlag, 2009).

11 See, for instance, chapter 2: “Waqf and Islamic Finance: Two Resources for Charity,” in The
Charitable Crescent: Politics of Aid in the Muslim World, ed. Jonathan Benthall and Jerome
Bellion-Jourdan (London: I.B. Tauris, 2009).
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Qur’an and only to a limited extent in the Sunna. For Islamists, transactional
law such as wagqf is not given priority of interest over more politically potent
and popular parts of the law, such as ritual law (i.e., law that relates to mat-
ters of worship). Wagqf'legal theory is necessarily rather academic in nature
and must somehow be related to figh (Islamic legal theory)!? as formulated in
the classical law schools, therefore making it difficult to popularize, especially
given the large gap between the ideals and realities of law in the specific legal
field of wagqf.

Generally, when foundations are created, the founders (wagqif, waqgifiin) also
make a written document (waqf document, waqfiyya) that is made public and/
or entered into public court registers. These documents contain detailed in-
formation about who established the foundation, from what assets, and how
it should be administered in the future. Even today these documents can be
very troublesome, particularly when they reappear after decades and lead to
conflicts over who actually owns what. These documents include a standard
formulae stating that the individual wagqfs are the property of God, and “that
they cannot be sold, cannot be given away, cannot be inherited, until God in-
herits the earth and those upon it.”

2 Field, Scope, and Focus

2.1 Yemen, Local Law, and Waqf

Yemen is a mountainous, in large part tribally organized (although mainly sed-
entary), poor country located at the southwestern corner of the Arabian Penin-
sula. For most of the Islamic period, the agriculturally marginal northern high-
lands have been beyond direct government control and have been governed
by local sedentary tribes, while the south, the coastal areas, and the western
mountains have been more feudal and politically stable. Although egalitarian-
ism is portrayed as a crucial tribal value, especially in the north and northeast-
ern areas where tribalism is strong, local shaykhs and elites tend to own more
land than others and they represent the government locally. They thus connect
the local communities with the state through ties of patronage. In the high-
lands, prior to 1962 the central state was headed by the (Zaydi) imam and often
ruled from Sanaa with the military aid of the northern tribes, who extracted
taxes from the more politically docile, but agriculturally fertile south and west.
Tribal leaders and local elites received percentages of the collected taxes and

12 Figh means “legal theory,” the academic science of Islamic law. I elaborate on this in the
next chapter.
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L 43

FIGURE1  Map of the northern (western) part of the Republic of Yemen.
COPYRIGHT ERIK GOOSMANN.

filled important positions in the state. In the past the education system and
thus the basis for the legal system was geographically fragmented, mainly
outside government control,!® and to a large extent funded by local waqf and
run by local ulama’, scholars of Islamic law. From the tenth century CE, Za-
ydism gradually became the most influential form of Islamic doctrine in the
highlands, and was more or less prevalent around and north of Sanaa after

13 The contrast to Egypt and al-Azhar is striking.
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1324.1* The basic tenets of Zaydi state theory are largely oppositional,’> and
together with hundreds of small rural centres of Islamic learning (Ajra,
hijar) each with their own tribal patronage, a semi-autonomous legal system
emerged, one that was difficult for the elites in Sanaa to control. It produced
a perception of law as something greater, more lasting, and more legitimate
than the government or the state itself and at times when the state was weak
or even absent, significant aspects of the legal system were still applied locally
and effectuated in accordance with local needs. Islamic law, tribal law, local
customary law, and state law merged and were codified in ways that differed
slightly from area to area and period to period. While the contemporary wagqf
law was constructed by modern state institutions, it still contains strong ele-
ments of the aforementioned legal ideologies, especially Islamic legal theory
(figh); we return to this point in more detail, especially in chapters 5, 6, and 7.

Over the centuries, waqfs have been used by actors in local communities
and notaries and judges have served the local societies’ needs for regulating
and sanctioning local ownership structures. This was and still is mainly done
through the language of Islamic contractual law; each contract or ownership
document represents a public confirmation or transfer of a set rights from one
legal person to another, and conveys the legal strength, time period, and legal
validity that the users request. Not all dispositions were equally important. A
transaction that was very important, the validity of which had to be strong,
would require prominent, perhaps even nationally renowned witnesses. An
example here is the inheritance division of the land of a shaykh in Rayma;
the document, which was shown to me, had been signed in the 1950s by the
judges of the Supreme Court in far away Ta‘izz. Important waqgf documents
similarily involve a large number of witnesses, more than the two required in
Islamic contractual law. At the opposite end of the scale we find very simple
waqf documents, the type that can be drawn up by any person in the village
able to write and thus act as a notary. Such a simple wagf document would be
much cheaper to set up, while the elaborate wagqfs involved paying for access
to the right judges and inviting the right witnesses. Sometimes the founder
of a waqf did not want it made more “formal” than necessary; if the waqf was
made simply as a strategy for other means, he or his children might more easily

14  For the early spread of Zaydism, see David Thomas Gochenour, “The Penetration of Zaydi
Islam into Early Medieval Yemen” (PhD thesis, Harvard University, 1984).

15  This refers to the well-developed doctrines of polity in Zaydism. The doctrine of khurij
is particularly important, as it states that it is a duty to overthrow a ruler that is “unjust.”
Throughout Yemeni history this doctrine has often been used to legitimize imam pre-
tenders aiming to establish a polity. However, once in power, they must fight off other
pretenders both in scholarly matters and militarily.
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revoke it and privatize it later. Revocation such as this was only possible if,
originally, it was only “sufficiently” strong and, for example, not entered into
public registries.

Minor contracts could be oral, yet most of those involving permanent trans-
fers of assets were made in writing and the notaries’ or judges’ handwriting
acted as a proof of authenticity, in addition to the two required witnesses. In
this way, the contracts were valid even after the original parties passed away,
or valid in a larger geographical area, as the contracts did not depend on local
face-to-face knowledge of the villagers. Yemen’s thousands of agricultural ter-
races all have individual names and are defined in such written contracts sanc-
tioned by the local legal system, which is more or less respected by the local
community and the local elite.

In this book I am concerned with access to agricultural lands that produce a
significant surplus every year, though other forms of assets such as real estate
and urban building plots are also important. In wagqf, these assets were do-
nated to beneficiaries, either private or public or a mix of the two.

2.2 Understanding Wadf in Its Social Context

The general aim of this book is to deepen our understanding of the role of the
institution of public foundations (wagqf) in Yemeni society, both in the past and
the present. In the Yemeni context, there has not been much research under-
taken on this topic. Because of Yemen'’s particular history, landscape, and legal
traditions, an extrapolation of academic knowledge of waqf studies from, for
example, the Ottoman context, must be made with caution. Often academic
texts that do treat this topic digress into the problematic relationship between
the doctrines and theories of Islamic law on the one hand, and the established,
practiced law on the other.

The difference between these two is arguably not only an issue of “theory”
versus “practice,” but rather, as I argue in the book, more a landscape of differ-
ent debates and contestations of legitimacy and validities that only partially
overlap. As I elaborate below, all these debates have their own “theory” and
also “practice.” For instance, the scholarly debates in Islamic law are situated
in texts and contexts that span centuries and continents, while the everyday
wagqf practices in small rural villages are mostly undertaken by actors who have
no insight into the details of theoretical law, and who may even be illiterate.
They have their own perception and version of the law in both norms and
practices, and these also deserve academic representation. These two “fields of
wagqf;’ legal theory and local perceptions and practices of waqf, are analytically
separate study objects, yet are strongly interrelated. This book focuses on and
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conxtualizes this interrelationship between Islamic scholarly jurisprudence
(figh) and local forms of law.

2.3 Defining the Geographical, Historical, and Social Field

The area under scrutiny in this study cannot be defined absolutely in geo-
graphical space and historical time. Sometimes the relevant field is a specific
village, at other times it is the wider intellectual Islamic tradition of Islamic
law. I usually use the term “Yemen,” though Yemen is a large and diverse area.
Most of the legal texts and cases are from Northern, Upper, Zaydi Yemen and
most are less than 500 years old. Most waqf and other legal documents!® are
less than 200 years old and come from the wider Sanaa area. Narratives and
recorded memoirs span the lifetime of living informants, the majority from
Sanaa, but I also made several trips to other cities and regions in Yemen, such
as Zabid, Rayma, and Hadramawt. Wagqf'in Yemen is not necessarily best un-
derstood when separated into “Zaydi” and “Shafi‘1” law, or divided into “Qasim1”
or “Republican” waqf practices. The resemblances are many and sectarian and
historical divisions are not always analytically fruitful. As I demonstrate in
this book, some of the main, reoccurring legal problems that relate to human
agency are the same in Zaydi and Shafi‘1 areas and are found from the Qasimi
imamate (from 1636), or even before, and until today. Such “legal problems” or
“grey areas” are great opportunities for us to see what is actually going on in the
field, much more so than analysing rules or cases dealing with “the ideal wagf”

2.4 Wagf and the Development Sector: Engaging in Islamic Law

The need for more knowledge about the role of wagfin Yemen is not purely
academic. The development sector is continually looking for ways to anchor
the legitimacy of its infrastructure projects in the social and cultural web of
local communities, especially in a weak state society like Yemen. They are look-
ing for ways to set up, administer, and create types of project ownership that
increase the locals’ perception of the legitimacy of development projects. The
question of whether the public waqfis a suitable institution for the use of the
development sector cannot be fully treated in this book; however, certain key
issues are clarified. Arguably, the questions that can be raised on the basis of
this book are fundamental to those who wish to establish such answers and
to use the concept of wagqf actively in their development projects. As a part

16  Atmy request the ministry of awgafprovided fifty documents, not all of which were wagqf’
documents. I have also collected and read a similar number of published and unpub-
lished wagqf documents, although several of them were shown to me on the condition of

anonymity.
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of Islamic law or shari‘a, the term waqf is readily associated with the many
negative connotations of “Islamic law” often found in non-academic, western
discourses. At the same time, as a means of managing the public good, the
institution of the wagqf incorporates fundamentally universal aspects that are
not endemic to Islamic law or Islamic societies; wagf'is not a concept that has
been fixed once and for all, but rather a set of ideas and practices situated in
specific historical and social contexts. Claiming that wagqfis suitable, or not, for
use in the development sector is simply impossible without also engaging in a
wide range of local and contemporary debates concerning what wagqf should
be. Perhaps, hypothetically, only certain parts of the local understanding of
wagqf will be found to be compatible with the standards of the development
sector; that is, some aspects of the concept can be used and other parts must
be rejected. In any case, it is necessary to engage in the debate, even if the
arguments must take the form of “sharia-language.” Choosing to reject such
a dialogue and instead introducing a new, imposed sets of morals and “con-
cepts of public good” risks total failure if the locals do not adopt the discourse
and see the compatibility. Not only will development aid always carry a politi-
cal dimension, but it will also carry a legal and institutional aspect. This book
provides new background information that may facilitate further research and
debate on these topics.

2.5 Thematic and Methodological Focuses

The book has the following methodological focuses, both of which are related
to the construction of legitimacy, authority, and validity in waqflaw and prac-
tices: One is a focus on the knowledge!” in use in waqfpractices and the second
is a focus on certain problematic “gray areas” in the legal theory (waqf figh).

The focus on knowledge makes it possible to see a wagfas a legal institution
that is used to redistribute certain goods in society, and it allows an anthropo-
logical perspective that can be combined with that of the analysis of legal /nor-
mative texts. By looking at how legal knowledge is constructed, transmitted,
sanctioned, and put into legal use, it becomes possible to focus on how human
agency shapes the wagf'institution and creates local social observable effects,
and it also becomes possible to see how “facts on the ground” affect legal theo-
retical discourses. I elaborate on this below.

A more specific methodological delimitation in this study involves looking
at the borders of the legal phenomenon of wagqf, rather than at its ideal type. In
this book the term “validity” is used in a general way. In a narrow legal sense, it
refers to the binary distinction so often used in the formulation of legal rules

17 Thatis, knowledge of law, the law itself, and the local, daily knowledge of wagf.
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and in legal theory ( figh); “legal” (e.g., j@’iz, sahih) and “illegal” (e.g., batil, ghayr
sahih), or valid and invalid. In more general usage, the term validity is used
in a broad sense to include the notion of “right” and “wrong” as expressed by
informants, and in this sense the term is not more accurate than other terms
such as “authority” or “legitimacy.” In any case, it refers to the emic claims of
“correctness” and as we see, this is not always clear and univocal, even in legal
theory,!8 especially when actually observed practices are far removed from the
claimed ideal standard.

By maintaining a methodological focus at the very edge of validity, author-
ity, and legitimacy related to the phenomenon of wagqf, the definition of what
wagqfis becomes significantly more useful, and it becomes possible to see and
analyse forms of wagfthat do not follow the ideal type, but that are present to
a great extent in Yemeni history and society. The core definition of wagqf, as it
is given in introductory books of Islamic law, is well known and fits well as an
overview. Yet the historical and social reality is much more complex and this
reality is also reflected in Islamic legal theory. The border areas of the wagqf
phenomenon are the most interesting parts of wagf figh because the dynamics
between Islamic law and society can be seen here more readily, as for example,
the ways “custom” (‘urf) and “public interest” (maslaha) as legal maxims are
drawn upon to validate legal rules otherwise not found in the Qur’an or the
Sunna. This perspective also highlights the ways that human agents continu-
ally utilize the frames and language of figh to create new legal constructions in
acts of entrepreneurship. If  had opted to focus on the ideal wagf, the relation-
ship between legal theory and local practices would remain difficult to trace
beyond assumptions and tautologies.

Borders or “border areas” of validity thus refer to certain debates in the
legal theory of wagqfin which the very foundations of the wagqf institution are
threatened or endangered because of the discrepancy between ideal doctrine
and observed practice and thus also refer to an area where doctrine and local
practices interact over time. These topics in wagf;, such as the balance between
wagqf and inheritance law, lease law and other forms of “semi-waqf” give us an
opportunity to analyse in depth how doctrine is also affected by the presence,
or lack of, political systems and enforceability. I argue that the binary distinc-
tion of “theory versus practice” is not a fruitful one as legal theory is also situ-
ated and located in certain practises, such as the academic madrasas (Islamic
schools), and local practises also involve theories in the form of knowledge

18 I use the term “validity” because it is a single term that can be used in all four “fields”
of knowledge, and by using one term, commonalities and interconnections between the
four fields are more easily seen. I present the four fields below.
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about operative wagqf law, the history of individual wagfs and morality in be-
haviour related to waqf. Each of the main chapters in the book (chapters 5 to
7) is centred on one such “topic,” where the construction of legal validity is the
common focus.

3 Types of Data

At the start of the research, I planned to focus on specific waqf cases of public
water supply and the administration of public water infrastructure and to use
three types of empirical data for each case: (1) observations of physical struc-
tures together with (2) informants’ narratives, and (3) related texts (waqfdocu-
ments, legal documents). Methodologically, it was difficult to find these three
types of data for each specific case simultaneously. Often one or two types of
data were missing, creating a patchwork of data that was quite broad, yet weak
in the sense that it was too dispersed. The thematic focus on water structures
and on public water supply remained, however, since many of the problematic
issues for water supply wagfs are the same as for other types of waqf. Early on
I shifted the research focus towards topics in waqflegal theory, also relevant
for other types of wagqfs. Thus a fourth type of empirical data became the most
important, namely the legal debates. This shifted the research into a more text-
oriented study than originally planned.

At times all four types of data are connected in the analysis; this is a costly,
but rewarding undertaking. The cost is a lack of statistical certainty because
of the low number of cases, while the benefits pertain to understanding the
complex two-way relationship between legal theories in texts and practices on
the ground, which are investigated in an explorative (as opposed to fixed) and
qualitative (as opposed to quantitative) manner.

3.1 Discourses of God and Good: Laws to Promote the Public Good

Legitimacy or validity in wagqf, or “public infrastructure management,” is de-
fined according to the texts used in this study and, according to the informants,
it is defined as ultimately stemming from either (1) “God” as mediated through
certain texts or (2) from what is “the best for society,” or (3) as a complex mix of
these two. This is a rather philosophical distinction that is partly analogous to
the concepts of “ethics of duty” and “ethics of consequence” on the one hand
and a division between a “religious” belief system and a “humanitarian” system
on the other hand. There is not necessarily a conflict between them, yet for
some informants, and for some questions there is a conflict. Theological is-
sues such as whether or not man can, by himself, understand right or wrong
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outside the text of the revelation is something that is a highly relevant topic
in Zayd1 theology, but arguably not relevant when looking at legal theory or
the “branches of the law” ( figh, furu), such as waqflaw. The informants’ own
epistemological reflections over such ultimate sources of validity are incoher-
ent, inconsistent, and unsystematic, yet, some more or less clear patterns can
be found. So far, there is nothing necessarily “Islamic” about this; it is more of
a question of how to translate the words “God” and the “common good.” Iden-
tifying the exact nature of the “Islamic component” of wagf'is not the primary
focus of this study, rather the focus is on how the term “Islamic” and hence
“Islamic law” and wagqf are contingent parts of central perceptions of what is
“public” and “public interest,” and consequently also codified into and acted
out as constructions of “law” in a social setting. Terms such as “public infra-
structure” and “public interest” are mostly secular terms in western discourses
and are situated in certain social and historical contexts and therefore, ulti-
mately, the translations of these terms remain dependent on the knowledge
and even the ideology of the reader.

This being said, the frame of reference for the legal theory behind the in-
stitution of wagqfis strongly anchored in the wider tradition of the Islamic sci-
ences and especially the vast body of Islamic legal theory and law. By contrast,
wagqf, or the arguments used in wagqf discourse, cannot possibly be understood
without also seeing them as parts of the vast knowledge tradition of Islamic
law in general and Zaydi law specifically. While a single waqf'is a phenomenon
unique to that specific village, situated in face-to-face structures, ownership,
village history and memory—the legal institution of waqf exists in a knowl-
edge tradition shared over continents and centuries.

3.2 Separate Fields of Waqf Knowledge

The levels between the “local” and “the Islamic,” or the “little and great
traditions™® cannot be seen only as orderly layers of doctrinal truths—the re-
ality is far more complex than that. In this book I use a model of four such “dis-
courses,” or here “fields of knowledge” as an aid to understand approximately
where the text, narrative or observation under scrutiny belongs. These “fields”
are thus both methodological models of what to look for, and to a certain de-
gree also a model of how to understand the patterns emerging in the analy-
sis. I see the practices and norms related to wagqf'in this book through Fredrik

19 This term, taken from Robert Redfield, is often now seen as an oversimplified dichotomy.
Robert Redfield, “The Social Organisation of Tradition,” Far Eastern Quarterly 15, no. 1
(1955):13—21.
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Barth’s knowledge perspective?? and I use four different “fields” of wagfknowl-
edge in the analysis:

1 Figh, Islamic legal theory;

2 Codifications of wagflaw;

3 Individual legal and administrative cases and documents; and

4  Local knowledge of daily wagfusers.
I elaborate on these fields in the next chapter, and reflect on the place of this
book in the tradition of studying Islamic law in Yemen.

3.3 On the Tradition of Western Ethnographic Research in Yemen
Modern ethnographic fieldwork in Northern Yemen was made possible when
the civil war ended around 1968. During the 1970s and 1980s a large number of
ethnographic studies were undertaken. Several of these are of excellent quality
and have been published as theses, academic monographs or articles. Many of
those who undertook ethnographic fieldwork in this period later changed their
focus into more text-oriented studies as their language skills and thus abili-
ties to study Islamic and local texts improved. Well-known examples are Dan-
iel Varisco, Paul Dresch, Brinkley Messick, Martha Mundy, and Shelagh Weir.
These scholars—originally anthropologists—later wrote historical works and
edited historical or legal texts. Most of them did their fieldwork in villages
and towns of the highlands. During the 1990s fewer anthropologists made the
typical broad spectrum, ethnographic descriptions based on local, rural field-
work. This was not only due to a change in theoretical focus and fashion in the
discipline of social anthropology, but was also related to the feasibility of un-
dertaking long-term, rural fieldwork in Yemen in a hardened political climate.
The present study follows this new trend of more narrow thematic focuses.
Numerous geopolitical incidents after 2001 have changed the attitude of Ye-
menis towards foreigners and affected the possibility of undertaking long-term
ethnographic fieldwork.

4 Fieldwork

Fieldwork in Yemen presents some very clear challenges and limitations.?! The
logistical challenges of fieldwork to a large extent shape the process of col-

20  Ielaborate on this in the following chapter. Fredrik Barth, “An Anthropology of Knowl-
edge,” Current Anthropology 43, no.1(2002):1-18.

21 A fuller and more elaborate verision of this chapter can be found in Eirik Hovden, “Flow-
ers in Figh and Constructions of Validity: Practices and Norms in Yemeni Foundations of
Forever Flowing Charity” (PhD thesis, University of Bergen, 2012).
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lecting data. I used both textual analysis and ethnographic methods and read,
consulted, or discussed the texts in this study with various informants. This
method of combining textual analysis and ethnographic methods was at the
core of the research process and laid the foundation for later review of those
same texts, and other similar texts, “alone” after departing from the field. Both
methods have been mainly qualitative and explorative, though I have also tried
to obtain a degree of representativeness by checking that the category or con-
cepts do appear in the data with some degree of statistical evidence. Below I
elaborate on the nature of the fieldwork and the methods and some of their
main strength and weaknesses.

The fieldwork was not one of classical ethnography that might involve stay-
ing in a single local community/social network for a long time. The object of
study dictated a multi-site approach.?2 Because wagqf is only a limited part of
local life in a certain village or town, the larger patterns of waqf administra-
tion and legal systems could not have been followed if I had stayed only in
one location. Wagqfis practiced and “known” by legal and administrative actors
and elites in regional networks and institutions of different scales. Thus I di-
rected my time and effort towards these specialists and prioritized them over
“normal” informants. Practical and logistical challenges in rural Yemen also af-
fected my ability to choose a single site and undertake long-term, ethnographic
fieldwork. As a westerner at this time, in the 2000s, it was difficult to undertake
such fieldwork because the Yemeni government increasingly restricted for-
eigners from staying in the countryside.

I undertook the ethnographic fieldwork for the present study over a total
period of eleven months, spread over three separate periods between Janu-
ary 2008 and January 2010. The main bulk of time was spent in Sanaa, with
some day trips to villages inside the larger Sanaa area. In addition, I took longer
trips to Zabid, Rayma, and Hadramawt. I obtained research permission and a
residence permit from the Yemeni Centre for Studies and Research; I originally
requested this from the French research centre in Sanaa, CEFAS.

For the most part I met with informants who were formally educated and
many of them held bureaucratic positions in the ministry of justice and in the
ministry of awgaf. In the wider awgaf system there was a general scepticism
about documenting the many discrepancies between ideals and practices.
Thus the most useful informants were those who knew well what wagf is all

22 Gerorge E. Marcus, “Ethnography in/of the World System: The Emergence of Multi-Sited
Ethnography,” Annual Review of Anthropology 24 (1995): 95-117. Thus the “plot” (p. 109)
followed in this study is the institution of wagqf. For a deeper discussion of multi-sited
fieldwork, see also Mark-Anthony Falzon, Multi-Sited Ethnography: Theory, Praxis and Lo-
cality in Contemporary Research (Farnham, UK: Ashgate, 2009).
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about and had information they wanted to share yet did not have official posi-
tions related to waqf administration. For example, in Yemen, a fair number of
taxi drivers and people one meets in daily life in markets and restaurants in
fact have a higher education, but are unemployed. Many of these people pro-
vided important information and perspectives; their usefulness was especially
related to the fact that they came from all over Yemen and from different parts
of society.

Most scholars who have done ethnographic work in Yemen describe the
importance of the afternoon gat chews?? as an important arena where new
informants could be met. There, I could explain my project and what I was
doing to a wider group and observe reactions, hear stories, and gather informa-
tion. At best, these were effective semi-structured group interviews or focus
groups. However, the setting was difficult, if not impossible to plan and being a
guest also limited my ability to insert my research interest upon the group and
their discussions. Many of my personal friends and key informants belonged to
the sayyid?* and gadi?> houses and several were grandchildren of well-known
Zaydi scholars and high-ranking administrators, civil servants, and lawyers in
the recent past. This younger generation typically tended to have tried tradi-
tional, higher studies of Islamic law and some were at the time studying at the
faculty of sharia and law (Kulliyyat al-Shari‘a wa-1-Qantn) and at the univer-
sity in general. Some had also worked as lawyers, judges, other bureaucrats in
the beginning of their careers.

Many of the middle class and the new rich do not value education in the hu-
manities or the traditional religious sciences and have little knowledge about a
topic like wagf. I met many people, even some with doctoral degrees, who had
little knowledge of what waqf'was, other than “mosques, cheap flats, and cheap
urban building plots.” Such perceptions are also important for the study, but
in terms of the time I spent with different groups and networks of informants,
my main focus was on those who did have a relationship with and knowledge
about waqf. The same applies to interviewing daily users of waqfwater stands

23 Qat is a stimulant, which is consumed daily after lunch, often in groups. For a detailed
description of the public nature of these afternoon gat chews, see Lisa Wedeen, Periph-
eral Visions: Publics, Power and Performance in Yemen (Chicago and London: University of
Chicago Press, 2008).

24 Asayyid (pl. sada) is a person who claims descent from the Prophet. In the Zaydi areas
of Yemen they form a distinct part of society, have a special religious status, and seldom
marry “down” into the tribes.

25  Agadi (pl. qudah) is a member of an educated family that specializes in Islamic law, but
is not a sayyid. The sada and qudah had and still have important administrative positions
in the state.
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or other wagqf'services and structures. Information related to these issues usu-
ally came along with the daily routine of life in the city, and events such as
being unexpectedly invited to the homes of friends of friends; therefore such
meetings were often not planned. When I visited villages I would go with
someone with a relation to the field area, either a relative or a professional
official of some sort. I developed a rough interview guide, although most of
the time the conversations flowed freely. Usually, the visit took place during
the daily after lunch gat session, but often, it was hard to reject invitations for
lunch as well. Quite a few of the informants enthusiastically welcomed me and
took me around to visit their friends and relatives without informing me in
advance of the plans. Thus a large part of the flow of information was obtained
during occasions that were quite unplanned and unexpected. The hospitality
of the many informants that gave their time and took me around cannot be
overstated and on such occasions it was often difficult to reject their friendship
simply because they did not know enough about wagqf. Fieldwork merged with
the role of being a guest and a friend. Many of the documents I asked for were
difficult to find and even more difficult to copy. Thus in some cases I was able
to see waqf documents and even registers (miswaddat), but was not allowed to
copy them. In a few cases I was allowed to copy them, but not to publish them.

It took much time and effort to approach the ministry of awgaf and its ar-
chives and engage in learning wagqf legal theory and understand the reasons,
according to the informants, that this knowledge is important. The fieldwork
was facilitated by following certain focuses or common tasks that could be
shared with informants based on their interests. One of these tasks was obtain-
ing historical material in the form of waqf documents, the other was engaging
in the world of Zaydi wagqf figh.26 1 paid for an assistant and a teacher to create
a certain daily continuity in at least some areas of the fieldwork. By seeking
private instruction in figh, I could focus on the topics important to me, rather
than following the normal career of a shari‘a student and beginning with the
basics; this would have meant a totally different course of study. The knowl-
edge I acquired by studying figh was a crucial door opener and conversational
“ice-breaker” and my entry point to important intellectual engagements with
informants.

From the perspective of most informants, waqf was merely a part of the
larger concept of Islamic law (sharia) and “Islam.” In the eyes of my well-
educated informants these are not absolute agreed upon categories and often

26  The original thesis included two parts: first, how to read with informants and study waqf'
figh with a teacher, and the second concerns dealing with the ministry of awgaf. Hovden,
“Flowers in Figh,” 30—4z.
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the discussions that took place were well beyond my ability to understand
them. Nonetheless, I became part of such discussions. In Yemen, individuals
interested in history and society are not only found in academic circles con-
nected to the university. Social history and public memory is politicised, even
in the local village context. Often it was easier to discuss the broad trends than
to discuss local history in a village where the actors in the room were partly
involved in that history.

The practice of reading texts with informants was less systematically ap-
plied. In most cases I simply presented them with some fragments of the ma-
terial in order to see what was intelligible and to whom. The most interesting
cases were the instances in which informants interpreted documents from
their own family, as these documents held a social meaning or some degree
of legal power for them personally. Unfortunately, the political nature of such
documents (locally) made this a rare event. Many informants told me that they
would be happy to show me their documents, provided their families gave per-
mission. Usually this ended without result. I read a wide range of texts with a
number of informants, and covered broad geographical and historical periods;
this resulted in a useful explorative approach, but one that could not be sys-
tematized. What held the endeavour together, analytically, was the focus on
waqf as a general legal and social institution and the focus on specific cases of
wagqf as a collection of the most common responses to and comments on this
textual material.

Most of my informants were, by far, male. As a male researcher I had limited
access to women’s arenas and most public positions are held and represented
by males. However, women are often seen as independent legal actors who are
able to set up wagfs, as can be seen in several cases mentioned in this book.
The special position of women, which varies greatly by social setting, could not
be made into a main topic in this study.

5 Archival Material

The ministry of awgafwas only one of several public archives in which to search
for sources related to wagqf, however, it is the most important institutional actor
in the field of waqf and was therefore given the most attention. It turned out
that there were few, if any, waqf documents available from them. In general, in
archives in Yemen, only parts of the content have been catalogued and in sev-
eral of the public archives and collections, the catalogues provide little more
than the title. Between the various archives there is a great difference in the
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level of professionalism of those managing the facilities. I received help from
Yemeni historians who clarified what I could obtain from which archives.2?

The issue of “gat money” or money to facilitate the acquisition of archives
arose at several places. Sometimes, a small sum is mandatory if the service
requested involves the time and effort of the archivist or official, though some
officials increased their price when dealing with foreigners. There are many
good reasons for not engaging in this type of interaction and it must be pointed
out that maintaining a strict position with regard to these questions contrib-
uted to my lack of success in some of the archives/offices. Various Yemenis also
seek to obtain waqf documents or entries from the registers (miswaddat), in
order to “erase” issues from the past. Thus my quest for waqf documents was
somehow parallel to theirs, though for a different purpose. Originally, these
documents were public information and theoretically they still are, but today
they exist in an opaque space between private and public. Perhaps it is wise
and indeed correct for the archivists and their families to keep these docu-
ments beyond the public domain for the time being. The presence of doubt in
terms of the degree of “publicness” is itself an argument for anonymization.
Those documents obtained with the approval of the minister of awgaf are not
anonymized in this study, since they were officially given to me by the ministry,
yet even here I exercised caution.

Textual material from courts is quite useful as legal-historical sources. Court
cases between private or state actors and the ministry of awgaf not only con-
tain the text of the judgment itself, but often also copies of related documents,
including copies of original waqf documents. Visiting courts was possible, but
not very rewarding, as Yemenis did not welcome foreigners who wanted to ob-
serve cases over time and record what takes place. The work done by Anna
Wiirth,?® who sat in court and observed what was taking place, seems imprac-
tical in today’s political climate. Also, court cases, especially those involving
large and valuable areas of land, as is often the case in wagqf disputes, tend to
go on for years. Ultimately I was given access to, and copies of, six full court
cases with all related documents from the Sanaa and Jawf Court of Appeal
(Mahkamat al-isti’'naf San@ wa-l-Jawf) dealing with conflicts between the
ministry of awgaf and private or public actors. This material is very rich and

27 Among the most useful archives in terms of service was the Dar al-Makhtatat, which be-
longs to the ministry of culture. I am very grateful for the assistance of the undersecretary,
Sam b. Yahya al-Ahmar, in swiftly providing a permit.

28 Anna Wiirth, Ash-shari'a fi Bab al-Yaman; Recht, Richter und Rechtspraxis an der familien-
rechtlichen Kammer des Gerischts Siid-Sanaa (Republik Jemen) 1983-1995 (Berlin: Dunker
& Humblot, 2000).
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consists of several hundred pages, but several of the actors involved in the
cases did not want to share their views and did not want the cases to receive
any attention, and in the end I decided not to follow up on that further.

Several times I visited a young “private” neighbourhood judge (muhakkam),
who came from a family of traditional sayyids in one of the districts in the far
northwest of Yemen. He mainly dealt with cases in which the degree of the dis-
pute was low, such as marriage contracts, sales, leases, and simple inheritance
divisions. I visited him and sat in his reception room several afternoons. My
relationship to him is representative of my relations with many informants;
after a certain period there comes a phase in which it is impractical for me to
remain; the relationship cannot be developed further and stagnates. The role
of a guest is highly respected and well defined, and visiting someone’s work
place regularly necessitates a specific and good reason for being there. Only a
handful of such relationships could be maintained over a long time.

Comparatively few contemporary or present-day legal cases involve wagqf,
and if they do, there is a tendency to keep them as private as possible since
theoretically the state has rights in such wagqfs. An example to illustrate this
was a case I saw (but did not copy) between a famous sayyid family and the
ministry of awgaf; it concerned a large tract of land that is now owned by one
of the major embassies in Sanaa. The sayyid family had sold the land to the
embassy, claiming that they could do so since it was a family wagqf, while the
ministry claimed that the land was, in part, a public wagfand that they should
receive compensation. The case had been suspended for several years. The
sayyid family preferred that the case be forgotten. Thus the historical material
I obtained is not only fragmented and heterogeneous, but large parts of it are
also not entirely public according to some of the actors or informants involved.
As arule I have used caution with this material; much of the material is simply
referred to without the names of persons and places and it has not been re-
printed in its entirety.

I should note that there were just as many informants with the opposite
viewpoint: they took a more ideological stand and claimed that “information
relating to wagqf'is public,” and “should certainly not be hidden from the pub-
lic sphere,” especially not from researchers with the necessary permissions.
In practice the whole question of who owns what is rather opaque and not
entirely public, especially in cities and urban areas where a great deal of land
has changed hands during recent years. The challenges involved with gaining
access to information in the original waqfregisters (miswaddat) is an excellent
way to study how ownership in an opaque political setting falls between the
categories of public and private information.
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The issue of waqf documents and registers, and especially those located in
Sanaa appeared to be and never ceased to be, a matter of mystery. As I mention
in chapter 3, since the 1930s in particular, the state has increasingly registered
some types of waqfs by force. Some informants in Zabid pointed out that dur-
ing the period when Husayn b. Ahmad al-Sayaghi was minister of awgaf in
the 1960s the original registers were confiscated, and other cities and villages
were left with copies only. If this is really what happened, then the archive in
Sanaa must be very rich indeed. The first post-revolution decree organizing the
ministry of awqaf and its responsibilities (Republican decree no. 26 of 1968,
article 10) states:

All old waqf documents (watha’iq al-waqf al-qadima) are to be registered
(tuhassar) and taken (tudbat) from every province (gada’) and district
(nahiya) and a copy is to be made, separately, whereupon the originals
that require special care are to be kept at the archives of the ministry of
awqaf in the special storage that is made for this purpose in the dome
(qubba) in the middle of the courtyard of the Great Mosque,?® and a
caretaker is to be appointed to receive and catalogue these documents.3°

Which documents were actually transferred, or were originally present from
before is not known. There are rumours of a major armed robbery of the ar-
chive of the Great Mosque during the 1990s, but no one would provide any
details about this. The minister of awqaf, al-Qadi Hamuad al-Hitar,3! mentioned
the episode and the lack of information about it as an example of the delicacy
of the issue of these waqf registers and miswaddat. He further ensured that
most of the miswaddat were mysteriously replaced by the thieves shortly after
the break-in. The same mystery surrounds the project of scanning these im-
portant documents, a process that is supposed to be taking place. For histori-
cal purposes, and for those wishing to secure the awgaf'in Sanaa and Yemen,
such a project is naturally extremely important. Yet, there are many interests
working against such a program. Previous waqf administrators and present-
day private and public landowners have acquired waqfland at less than the
market prices or simply by seizure. The modern present-day registers are partly
electronic and are the result of several previous “reforms” of re-registration, as

29  These words appear in a bolder font in the original text.

30 Translated from Mansur, al-Mawkib, 280.

31 The ethnographic present refers to 2010. In March 2011 Hamuad al-Hitar was dismissed or
resigned and his predecessor, Hamad ‘Ubad took over.
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I explain in chapter 3. The common story is that for each such re-registration,
less land and fewer assets were registered as waqf. One person who worked in
the latest ongoing registration project (al-hasr) told me quite clearly that “it is
prohibited to see the old registers.” In theory no one has the power to prohibit
this; yet in practice the discrepancy between information in the old registers
and the new ones is potentially controversial. A full-fledged legal document
written and witnessed by known figures could still win in a court case today,
that is, if the court is not corrupt. Many informants pointed this out. The docu-
ments are still valid, and even if they are not valid today (in practice), they
could be valid again, under a new regime in the future.

One informant explained that he had gone to the ministry to “liberate”
(tahrir) two pieces of his land. Tahrir is a concept in which wagfland is “sold”
by the ministry to the tenant, usually for half the free market value of the land.32
The ministry takes the money and in theory buys an asset and creates another
wagqf somewhere else, thus making an istibdal, or waqf asset exchange.33 The
reason for doing this, he said, was to ensure his family’s good name: while he
himself gladly paid the yearly rent to the waqf and he respected the waqf, he
was not sure his son would continue to do this after he inherits34 the tenancy of
the land. If his son failed to respect the waqfand pay the rent, this would bring
shame and God’s wrath on the family. Therefore, being rid of the waqf would
mean getting rid of a heavy responsibility. He claimed (and this is why I men-
tion the episode here), that many were not as pious as he was in these matters
and that many “obtained” the original documents to ensure that the waqf was
forgotten and that no legal memory existed.3 This is especially true of wagfs
that have some sort of public character or component. Note that the wagqf of
the so-called wasaya type (treated in chapter 3, 5, and 7) is of a more private
character than the “absolute” mosque wagqfs and thus privatizing them is not
very controversial, even in the figh. And if the waqfs have been non-operative
for several decades and were not registered in the latest re-registration reforms,
then the only “memory” might exist in a local register made by a diligent wagqf

32 This was presented by several informants as “custom” (‘urf) and one informant called
it a fatwa. It is also mentioned in Serjeant, San‘@’, 152, thus it has been practiced at least
since the mid 1980s. Husayn al-‘Amr1 and R. B. Serjeant, “Administrative Organisation,” in
San@: An Arabian Islamic City, ed. R. B. Serjeant and R. Lewcock (London: World of Islam
Festival Trust, 1983), 152.

33 InZaydifigh this is allowed. Indeed it can even be compulsory if it is in the interest of the
wagqf.

34  Inthe ideal waqffigh, tenancy cannot be inherited, yet legally, it can be in several forms.
See chapter 6.

35  Public knowledge of the status of wagf ownership is called shuhra and this is, in theory,
equal to written waqf documents in terms of legal validity.
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inspector in the past. An in-depth study of wagqf assets in a particular village
or area would be useful to have and having access to registers from different
periods would be important data for a historical study. Yet in the context of the
present study of this book, this was not possible.

In this chapter I elaborate on the background for the present study. There
were clear limitations in the fieldwork, as I have pointed out. These limitations
were faced in constructive ways, but as a result of the challenges, the focus of
the study shifted into more legally-oriented issues centring on certain topics
where the validity and legitimacy of waqfs at stake.

The research questions focus on what “validity” means in the various fields
of knowledge; what is validity in waqflaw or in figh and what is it in a local vil-
lage? How are these connected through codified law and decrees, and in court
cases and administrative documents? How does local village life affect figh and
vice versa? How is the validity of the shari@ constructed or portrayed in the
various fields of wagfknowledge?

In order to look at constructions of validity I have chosen the approach of
looking not at the ideal type of wagqf, but rather at forms of wagf that exist
around the edges of the definition of the ideal wagf. On these edges or bor-
ders dynamic constructions of validity are more visible than in the centre of
the ideal type of waqf. Examples include wagfs used to circumvent inheritance
rules, waqfs that combine private and public beneficiaries as strategies for vari-
ous purposes, and the strong rights of the tenant ascribed by custom, and the
issues of the inheritance of tenancy. I analyse all of these topics in detail in the
coming chapters. Chapter 2 also provides additional reflection on how knowl-
edge and validity (in waqf) must be seen as consisting of a more or less shared
and agreed upon corpus of ideas, as consisting of mediums and modes of com-
munications and the transmission of knowledge, and finally also as consisting
of the social setting and arena where it is used and played out.

6 The Structure of the Book

In chapter 11 present the background for the research and elaborate on the
different layers of research questions. In chapter 2 I discuss and clarify cen-
tral terms related to the academic study of “Islamic law” and waqfand address
some of the challenges of such an interdisciplinary study. Finally, I present a
model of four different fields in which knowledge about wagqfis used.
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Chapter 3 is a general introduction to waqfin Yemen and in it I briefly re-
view previous ethnographic, historical, and jurisprudential literature on wagf
in Yemen. I present the history of the centralized public waqf administration,
mainly as a synthesis of already published material. In chapter 4 I situate the
texts and sources that I use in the following chapters in a historical and politi-
cal context with a focus on Zaydi figh and codified law.

In chapters 5 to 7 I address specific topics situated on the border of what is a
valid wagqf. These chapters share a common methodological approach, in that
each focuses on a specific topic relevant in the legal history of wagfin Yemen
rather than dealing with an ideal wagqf. They focus on all four spheres of knowl-
edge (figh, codification, legal cases, and daily knowledge of wagqf) in order to
show that in crucial aspects the practices on the ground affect the upper level
doctrines as well as the other way around. The topics that each constitute a
separate chapter are issues like circumvention of the inheritance rules, com-
bined public and private waqf, and the problem of the strong tenant. Some
chapters are more figh-oriented and some are more practice-oriented. Still, all
focus on the ties and interconnections between the various fields of knowl-
edge. In chapter 8, I take up a meta-perspective on the topic of the sources of
validity in waqflaw and draw some conclusions.
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Representing Validity in Islamic Law

I think that in pursuing our studies in the peasant communities
that lie within the great civilizations the contextual studies of an-
thropologists will go forward to meet the textual studies made by
historians and humanists of the great traditions of that same civili-
zation. In doing this we shall expand our own contexts and extend
our concepts.

ROBERT REDFIELD!

Which glasses we put on when looking at the world, or which lenses we choose
to use affects what we can see, whether we are studying centuries-old norma-
tive Islamic texts or the ethnography of present-day local, legal practices. The
study underlying this book uses an interdisciplinary approach to study wagqfby
combining sources, methods, and theories from Islamic studies, history, and
anthropology.? In this chapter I present the “lenses” I use in the study and the
ways in which they are best combined.

In the western academic study of Islamic law there are two main clusters
of perspectives; the first involves textually-oriented studies mainly in the dis-
ciplines and studies of the Arabic language, Orientalism, Islamic studies, the
history of Islamic law, and the general, wider focus on the Islamic intellectual
tradition. The second cluster of perspectives, which is also somewhat newer,
consists of ethnography/anthropology and social and legal history. The first
cluster is oriented towards the normative texts, which are often quite old, and
the second, newer cluster is oriented towards describing, understanding, and
explaining local behaviour, that is, the social perception of the normative texts,
but often without focusing on the content of the texts or the “tradition” that
these texts build upon. The field that bridges the two perspectives is still young

1 Redfield, “Social Organisation,” 17.

2 Several other disciplines could be mentioned as many of them partially overlap and share a
historical development. My undergraduate background is in geography, anthropology, and
Arabic.
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and actively being developed, and thus many scholars and sub-disciplines re-
main in one of the two perspectives noted above.

In this chapter I argue that it is necessary to bridge the two perspectives,
while at the same time remain critical when importing analytical concepts,
theories, and models into the new combined perspective. Uncritically import-
ing representations of “disconnected” and de-contextualized legal norms into
a study of local law risks inventing a “law” that is/was simply not there in the
first place. In order to bridge the two perspectives in this book in a sound way,
I use Fredrik Barth’s theoretical concept of “knowledge,” and more specifically,
I present an apparatus of analysis that ultimately centres on constructions of
“validity” and the criteria for validity in various forms of legal knowledge. As
we see in the rest of the book, “validity” in waqf is very different among dif-
ferent groups of actors and in different contexts, even though the actual legal
institution referred to by these actors (waqf) and the frames around it (Islamic
law) are the same.

A norm can be “real” and “exist” and thus be represented in at least two
ways: As a re-statement of a normative text/statement or as an observation
or representation of an observation of an invocation of a norm and the sub-
sequent action that follows the norm (or does not). For a modern jurist, ‘law”
is a norm, and the relationship of law to its context and application in mod-
ern society is fairly well known. The letter of the law and the practices of the
law are closely related. One can assume that there is an existing apparatus of
legal training, enforcement by the police, punishment executed by a state; it
is the exceptions that interest the jurists—the case in which, for some reason,
the law is not followed, or cannot be followed. Thus the letter of the law for the
modern jurist is fairly “real” and not just any narrative statement. However, in
“Islamic law,” or more specifically in the representation of Islamic law, this re-
lationship between norm and actual application is much more problematic for
several reasons; I deal with these reasons in this chapter. A certain ideal, norm,
or legal doctrine related to waqf cannot be assumed to “exist” because a law
book from the fifteenth century (presumably) claims that this is the law. A law
or a legal institution can “exist” in a book, or in normative or ideological rep-
resentations, but may not necessarily exist in a sociological/historical sense.
On the other hand, a regular practice or pattern of behaviour alone cannot
confirm the ultimate existence of an underlying norm and it certainly cannot
confirm the existence of a “law.” Which of them is the “real” law? Perhaps the
exact nature of the relationship between norms and actions should be left to
the philosophers.? Yet both need representation; the more relevant question
in this chapter is how to represent them in a way that scrutinizes the interplay

3 For a sceptical view of a empiricist perspective and an argument in favor of looking at the
norms the way locals categorize them, see Paul Dresch, “Legalism, Anthropology, and History:
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between them and does not simply assume this interplay in one or the other
way. Much of the Islamic academic jurisprudential debates ( figh) are indeed
very concerned with this relationship and elaborate upon it in great detail, as
we shall see.

In this chapter I begin by presenting a typical legal definition of wagf and
further demonstrate and argue why this very normal legal definition wagqfis
problematic in the descriptive sciences like anthropology and history. In rela-
tion to this, I review some of the important cross-disciplinary debates on how
to represent Islamic law (in general, not only related to wagqf). I conclude by
investigating and elaborating upon theories of how norms constitute a form
of “knowledge” that must constantly be reproduced and transmitted in a cer-
tain social setting; thus norms cannot be seen as merely statements, they are
in their very nature also acts. At the same time there are different arenas or
“fields” where such knowledge is situated: Figh schools, the judge’s court, the
local village. These fields have their own parameters that affect what law “is”
These “fields of knowledge” have their own criteria of validity that can be seen
in texts and in behaviour. The fields and parameters presented in this chapter
form a foundation for analysis in the later chapters of this book.

1 Normative and Descriptive Models of Waqf

11 The Basic Waqf Model
The “basic wagqf model” or the “ideal waqf model” is a fundamental starting
point to define wagqf:*

God

The founder The asset The beneficiary
(al-wagif) (al-mawquy, al-‘ayn, al-ragaba) | (al-mawquf ‘alayhi, al-masrif)

The administrator/guardian

(al-mutawallr)

FIGURE 2  The basic ideal legal wagfmodel.

A View from Part of Anthropology,” in Legalism: Anthropology and History, ed. Paul Dresch
and Hanna Skoda (Oxford: Oxford University Press, 2012), 1-37.

4 The model is inspired by a version found in Randi Deguilhem, “The Waqf in the City,” in The
City in the Islamic World, ed. Salma K. Jayyusi, Renata Holod, Attilio Petruccioli, and André
Raymond (Leiden: Brill, 2008), 938. See also Peters, et al., “Wakf.”
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The model is abstract, easily translatable from Islamic legal theory and easy
to re-present. In English the term wagqf can mean both the act of setting up
a waqf, and the actual outcome that lasts beyond its foundation. In this ideal
setting, the institution of waqfand the individual waqf are one and the same.’
The model presents four “actors” and one “thing.” The first actor is the founder
(al-wagif). He “owns” the “thing” before the act of making it into a waqf. The
thing or asset is the object of wagqf; what is given or donated or made into a
wagqf. The beneficiary is the recipient of the waqf. A very crucial, yet rather
theoretical, aspect in setting up a waqfis a concept that is situated in the wider
realm of ownership law; the ownership over the thing (milk)® and the right to
use it (usufruct, manfaa) are separated. That is, God takes over the ownership,
while the beneficiary (al-mawqaf ‘alayhi) takes over the right of use.” Another
more abstract and impersonal concept referring to the beneficiary is the “place
of expenditure” (al-masrif).

“God” comes into the picture in many ways; not only is He the formal recipi-
ent and owner of the actual waqfand hence all wagfs, He is also, according to
many Muslims, the source of the laws (al-shari‘a) regulating the institution
of wagqf itself. According to many Muslims God is also fundamental in many
moral and legal aspects concerning the institution at large. God will “refund”
the founder of the waqfwith merit (ajr, thawab); this of course can be a strong
motivation for setting up a waqf.

The final actor in the model is the administrator (guardian, nagin walg
mutawallt, sometimes trustee). The founder may decide to retain this role for
himself, but since the wagqf is made to last perpetually,® an administrator or
chain of administrators must be appointed for the wagffor the future. This can
be a member of the founder’s family and thus “inherited,” or it can be someone
from the “formal public,” such as a judge or a government representative. Just
as the asset is split into one aspect (usufruct) for the beneficiary and one as-
pect (ownership) for God, the mutawalli also, although less explicitly, receives
an important right, namely the main financial and managerial control over

5 In Arabic, form 1, 11, and form 1v of the verb are used to describe the act of establishing a
wagqf; the masdar is “waqf”

6 Not mulk, which is “kingship” or God’s rule. Milk is usually pronounced mulk, and in Yemeni
usage often means “private lands,” with or without sharecropping agreements. The terms
milk and mal are used fairly interchangeably.

7 All these details are subject to variation in the different law schools. In Zaydism, God is the
new owner, while the beneficiaries “own” the right of use and it can even be “inherited.” The
difference between to “own” and to “possess,” or for that matter other similar terms, relates to
legal theory that I elaborate on later. Here, the model is given for the sake of overview only.

8 Atleast in mainstream Zaydi waqf figh.
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the asset. As I demonstrate in chapter 7, this is no small right, both in terms of
power and in terms of economic gain.

There are two doctrinal concepts that are fundamental in (Zayd1) wagqf, but
that are difficult to represent in the model above: perpetuity and piety. Most
doctrinal views hold that waqf must be perpetual (muwabbad, ta’bid), or almost
s0.9 The asset to be made into a waqf must be of a “lasting character” (baga’
‘aynihi) in addition to being “useful” (al-intifa‘ bihi).'° Most waqfs referred to
in this study are agricultural fields that produce a yearly harvest for the ben-
eficiary. The revenue or income is called al-ghalla. If the thing is of direct use,
such as a book or a house, the value given to the beneficiaries is not the house,
but the right to use it, the usufruct (al-manfa‘a, pl. manafi). The founder is
free to stipulate how his waqf'should function and to whom the benefit should
go. In more ethnographic terms, and if we ignore for a moment the religious
dimension, wagqfas presented here is merely a type of ownership law, in which
individuals come together in societies and agree on rules on how to regulate
access to resources.

In addition to the doctrine of perpetuity (ta’bid) there is also a doctrine of
“piety” (qurba, taqarrub). This last doctrine separates waqf from most other
transactions; a wagqf cannot be made for selfish means, it must serve a pur-
pose that pleases God (at least in Zaydism). Both these doctrines are important
in the doctrinal discourse, but in practical legal fields compromises must be
made. In this book I demonstrate these compromises in detail and discuss how
the jurists themselves perceive these compromises. Therefore, saying that wagf
“must” be perpetual or pious is a normative statement referring to the doc-
trine, not to law as practiced in courts.!! Thus, it is difficult to decide whether
or not wagqfs are similar to different types of western (charitable?) trusts, as
this depends on which level of doctrine is referred to and in which context the
comparison is made. The same applies to its religious basis: to what extent can

9 For instance, a book that is made into wagqf'cannot be expected to last for centuries if it is
in daily use, so this criterium is not absolute.

10  Ibn Miftah, al-Muntazi‘ al-mukhtar min al-ghayth al-midrar al-ma‘raf bi-Sharh al-azhar
(Sanaa: Wizarat al-Adl / Maktabat al-Turath al-Islami, 2003), 8:175 [henceforth Sharh
al-azhar].

11 Even the status of the doctrines themselves is explicitly questioned in some of the law
schools. A ShafiT wagf does not need to be pious, and a Maliki waqf, and partly also the
Zaydi, may revert back to the founder’s family, and therefore, in practical terms, it is not
perpetual. Further, a wide range of legal ruses to circumvent these doctrines are consid-
ered legally valid and discussed in minute details in the figh. This is an example of the
problem of which “law” to represent, the ideal, or one that is more “real.” In any case, the
ideal component is important as a framework for the legal discourses and for religious
and moral inspiration.
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(the “Islamic”) God be compared to (“western, secular”) Good.!? Such reflec-
tions do not arise in this study unless the topic appears in the texts and the
narratives of informants. The focus of this book lies in a much narrower defini-
tion of “law,” which is also much more contextualized. The doctrines do play
an important role in waqf in Yemen, but mainly as ideals of inspiration and
as frames for much more mundane and practically oriented legal discourses
related to certain controversial rules of Zaydi wagqflaw.

In conclusion, the basic waqf model above serves as an illustration of key
concepts, key actors, and the relations between these. However, the model is
abstract, de-contextualized, and can only serve as a starting point for under-
standing how the institution of wagqfis acted out in a specific context. Below
are some important elaborations on the legal aspects of this model. These
elaborations are not to be understood as representations of theoretical find-
ings from this study, they are rather to be seen as tools to better understand
the complexity of wagqf as a legal phenomenon, before we come to the more
empirical chapters.

1.2 The Direct and Indirect Usufruct Waqf

A wagqf can be an object that is used directly. An example is a book given as
wagqf, or a house where the beneficiaries live. The “indirect usufruct waqf” be-
comes important if that house is not given to be lived in, but to be rented out
and the rent to be given to the beneficiaries designated by the founder. In this
case the asset of the wagqf, and the place where the beneficiaries can enjoy the
wagqf, are physically separated. Such a wagqf has a side that produces income
and a side where the income is spent. In such cases where the usufruct of the
wagqf is indirect, the economic management of the asset becomes crucial. The
people who live in a wagf house or till a waqf agricultural field literally live
and work in and on the wagqf asset, but they are not beneficiaries, they are
only tenants (mustajirin, shuraka’). If the administrator is a good business-
man in the service of the waqf, the tenants will be required to pay something
like full market rent.

In simple, direct usufruct wagqf, there is little need for a mutawalli; a book
that is made a wagqf can follow a certain family for generations and the ben-
eficiaries (the same family) can take care of it. But in an indirect usufruct
wagqf, the mutawallt is a significant actor. And the tenants, who were not even

12 For an up to date debate on these issues, see Armando Salvatore and Mark LeVine (eds.),
Religion, Social Practice, and Contested Hegemonies: Reconstructing the Public Sphere in
Muslim Majority Societies (New York: Palgrave, 2005); Armando Salvatore and Dale Eickel-
man (eds.), Public Islam and the Common Good (Leiden: Brill, 2006).
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mentioned in the basic waqf model above, are also important actors both le-
gally and practically. In the strict ideal model, they have no other rights than
other tenants on the free market would have.

13 Wagf for Waqf

As noted, many wagqfs are indirect usufruct waqfs, where the value of the waqf
is converted into some type of currency so that the beneficiary can make use of
it efficiently. For example, an agricultural field is made a wagqf for the sake of a
local mosque. The agricultural field is then part of the income producing side
of the wagqf, while the mosque is the beneficiary. If the mosque is also a wagf
(as they often are) then we have a situation with a wagffor a waqf (an indirect
usufruct wagqf for a direct usufruct wagqf).

Strictly speaking, the mosque, as awaqf, is a beneficiary of another, different
wagqf, unless the same founder made the two at the same time. In practice, the
lines of distinction between them become blurred. The agricultural field has a
special status in that it is preferred over the mosque because the income of the
asset must first be used for the maintenance of the asset itself.3 If we call them
primary and secondary wagqfs, the primary waqf can be seen as a separate legal
unit and like any other indirect usufruct waqfs, the mutawalli is obliged to take
care of and maintain it before he can give away any surplus to the beneficiary/
secondary'* waqf. This is anchored in the doctrine of continuity. The mosque
and the agricultural field are two different wagfs and can have two different
mutawallis. In practice, the mosque is often administered together with the
assets that belong to it (its income producing primary wagqfs) as one adminis-
trative unit, and often under one mutawallt. If so, the borders between the two
wagqfs (the primary and the secondary) become diluted and unclear over time.

1.4 Multiple Asset Waqf

In all the examples above, one and the same wagqf can also contain several dif-
ferent assets. For example, five agricultural fields can be made by the same
founder, simultaneously, for the benefit of one mosque. They are different as-
sets, but under the same legal unit as one waqf. What makes them different

13 See article 55 in the wagqflaw: Wizarat al-Shu’ain al-Qantiniyya, Qanan al-waqf al-shar1
(qanan ragm 23 1992) wa l@’ihat tanzim ijra’at al-ta’jir wa-l-intifa‘ bi-amwal wa-‘aqarat al-
awqaf wa-istithmariha (qarar jumhari ragm 99 1996), 2nd ed. (Sanaa: Wizarat al-Shu’an
al-Qanuniyya, 2007).

14  Here the “receiving” waqf is called “secondary” However, the primary waqf would often
be more recent than the secondary one, thus if we look at the chronology of their estab-
lishment, the terms could have been used in reverse order. It is by looking at the flow of
revenue that the terms “primary” and “secondary” fit with the usage above.
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assets are their physical character as five fields in perhaps five different loca-
tions, but they are ruled by the same contract (waqf document) and law as one
unit. The wagf must be delimited and defined, but need not necessarily be one
“thing”

15 Wagf Clusters

If a mosque has several primary waqfs attached to it in order to provide it with
income, these are often administered under the mutawalli of the mosque. His
role is one that is more or less “public,” to the extent that the mosque is public,
at least to the users of the mosque. The other possible alternative is that the
founders of the primary wagfs insist on retaining the right to administer their
wagqfs for themselves.!>

If, for various reasons, the primary wagqfs are administered together, one
may see this as a de facto merging of wagfs. This often depends on practical cir-
cumstances: Over time, the original founders may be forgotten, the wagfdocu-
ments lost, and what is left is a public memory (shuhra) that those particular
agricultural fields or houses are wagf and belong to the local mosque (or any
other beneficiary). Typically, the administrator then produces new documen-
tation in the form of inventory lists or wagqf registers (miswaddat) that define
which properties in the village are waqf He may bring important witnesses
such as scholars, judges, and wealthy landowners to witness the validity of the
inventory list.

Typically, if under the jurisdiction of a strong state, the state will claim to
be a sort of “meta-mutawallt” If so, all the public wagfs, such as mosques, may
be included in one large state affiliated administration. In areas such as Yemen
that are unstable and politically fragmented for long periods of time, every
city has its own waqf administration, often influenced by the local scholars
and the wealthy. Indeed, in Yemen one of the meanings of the term al-waqf
(with the definite article), in addition to the legal institution as such, is the
name of the regional, public waqf administration that administered or su-
pervised the major mosques and other public wagf services in their city and
nearby countryside. Waqfs that were privately managed, or managed by cer-
tain families could still exist, but these would be separate “clusters.”6

15  Thisis an important field of waqffigh that is treated several places in this book, but main-
ly in chapter 7.
16 See chapter 3.
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1.6 Mixed Beneficiary Wagqf

A wagf can be made for a public beneficiary, which theoretically means that
the benefits of the wagqf are open to anyone (waqf khayri, @mm). It can also
be made for the benefit of a specific family, in which case it is called a private
wagqf or a family waqf (waqf khass, ahli). But a waqf can also be a combination
of private and public elements.

Many of the smaller public wagqfs, or waqf clusters, are administered by
members of a certain family and the role of mutawalli can be, in practice, semi-
hereditary. Often, the founder of a public wagf may wish to include and reserve
a special place for his family and descendants. For example one agricultural
field could be given as a wagffor both a village water cistern and for the family
and descendants of the founder. The division between the two beneficiaries is
according to the stipulations of the founder. Alternatively, some of the “ben-
efit” could be taken from the wagqf by giving the mutawalli the surplus of the
wagqf after maintaining a specific public service,!” or by letting the descendants
of the founder rent the wagf asset for a rent that is below market rates.!8

Now we see that the ideal, basic legal model of the wagqf fades into some-
thing much more legally complicated and yet more pragmatic. Obviously, such
amodel is more empirically oriented (sociologically or historically) and is part-
ly based on patterns of behaviour and actual cases and not only on simplified
ideal legal norms.

L7 The Biographical Waqf Model

If we continue in the direction of models of sociological or historical valid-
ity, other aspects arise in the material. One such “lens” or “model” involves ex-
amining the biographies, or lives, of individual wagfs. The biographical wagqf
model is rather different from those above. The intention behind the model is
to remind the reader that a waqf continues after the act of founding and the
death of the founder, and continues with new actors, many of whom inherited
the roles or statuses. Generations come and go and have to share the benefit
of the wagfaccording to certain rules. The term wagqf'sounds very abstract and
as a legal term it is abstract; in practice, we are mainly talking about concrete
physical things, like a certain agricultural field, a certain water cistern, and a
certain mosque. New generations of administrators, tenants, and beneficiaries
come and go. Their internal division of power and access to the revenues and
resources may change over time, which is why the wagf itself is also under
pressure from actors and groups of actors who may each want to maximize

17  See chapter 7.
18  See chapter 6 and 7.
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their share. Typically, the heirs of the founder will try to have the wagf ren-
dered invalid by a shari‘a judge in order to regain the wagqffrom the beneficia-
ries. Similarly, the modern state tries to increase its control. Threats can also
come from natural disasters or changes in the economy or technology.

Over a long duree we can imagine a local landscape of wagqfs that are initi-
ated, exist in more or less stable conditions, then eventually change, split, or
merge, and disappear, if they are not revived. The history of one specific waqf
and its biography can perhaps tell us about periods of calm and periods of con-
flict. Once the many small wagfs are established, the critical moments in their
biography arise when one actor takes the place of the other; for example when
anew administrator takes over from the old one. The waqf can only exist when
a certain number of people respect it and keep it “alive” and new actors bring
with them new ideas and knowledge of what is a good, proper, and valid wagf.

The individual wagfs can also reveal the history of a local public infrastruc-
ture, such as a mosque or a public well, even though theoretically and legally
the waqfand the physical thing are not the same.

In most wagflaws it is valid for someone to sell a wagfasset and buy a new
one if it is in the interest of the wagqfto do so (istibdal, ibdal). In any case few
wagqfs are constant over time, in terms of the spirit of the wagfin the original
idea of the founder, or in terms of the physical asset. The aspect of conflict and
change is also highly “legal,” but one that cannot be predicted by the ideal legal
wagqf model. In reality most waqfs have a history, a biography.

1.8 The Operational Waqf Model

The operational wagfmodel is a reminder that many wagqfs are not apparent to
researchers unless there are clear conflicts or significant changes in the wagqf
because the picture we see is one of normality.® The tenant of the land or the
house or the shop pays the administrator the rent and the administrator takes
care of the wagf, be it a water cistern or a mosque. It is simply part of local eco-
nomic life and it is only recently that social historians have attempted to see
this important institution actively operating in local society, and not just as a
legal construct appearing with conflict.

19  There are other reasons that wagqfs are not easily “seen” in the field. During fieldwork
many informants felt free to talk about waqf in the village in general, but significantly
fewer were willing to point out exactly which assets and structures were wagqfs. Even
fewer showed me the legal documents related to wagfs. This seems to relate to the semi-
private nature of waqf tenancy and management; many of the rights attached to a waqf
are customary and not fully legally defined and if the law were full applied this would
often mean a loss to tenants and local administrators.
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In practical terms the operational wagf has no founder, and is not neces-
sarily part of any state apparatus. It is an ongoing activity or income and in-
volves the maintenance of both asset and beneficiaries, and payments to those
hired to perform various jobs related to the wagqf. The economic activity mainly
centres on the issues of lease and the daily use of the waqfby users or beneficia-
ries. An example is an agricultural field that has been made wagqffor a mosque
and a water cistern. This model allows us to see the tenant tilling the land on a
daily basis, and the one who prays in the mosque, and the one who daily fetches
water from the village wagqf cistern. These actors are parts of the wagf, legally,
socially, and culturally. Wagf as seen as a legal document, or contract, here fades
into daily practices, knowledges, memories, and perceptions of those practices
and physical structures. The wagf may thus exist as various forms of “percep-
tions” that are more or less present and “known.” This is not necessarily so, as a
legal construct cannot be defined once and for all, and wrapped in logical, formal
language that has a beginning and an end; rather it is an ongoing knowledge,
often tacit and taken for granted. Methodologically and practically, the waqf
must be “known” and seen by the researcher. When we as researchers look at a
snapshot in history, or at a legal document recorded on paper, what we see is,
of course, a tiny fraction of a much larger phenomenon both in time and space.

1.9 Actors Involved in Wagqf

When looking at the above models, each one highlights a specific set of actors.
When we look at all the potential actors involved in a waqf as a list, we see
that there are many types of actors that are easily overlooked in the basic wagf
model. Such a list or model of potential actors involved in a waqf'is useful as a
“check-list” when studying a specific waqf case.

A: Actors that are part of the basic wagfmodel.
1 God
2 The founder (al-wagif)
3 The piece of property donated (al-‘ayn, al-raqaba, al-mawquf) that is,
the “object” made into waqfs also an actor in case a slave is made wagqf
4  The beneficiary (al-mawquf ‘alayhi, al-masrif)
5  The waqfadministrator (mutawalli)

B: Actors in addition to those found in the basic wagf model.
6  The tenant (al-mustajir)
7  The unlawful possessor (al-mughtasib) of a waqf asset or usufruct
(often a tenant)
8  Thelocal judge/notary involved in making wagf documents/contracts
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9 Witnesses to waqf documents/contracts

10  The judge

11 The public wagfinspector/minister

12 The local representative of the public waqfadministration (in Yemen;
amil al-waqf, mudir al-waqf)

13 Islamic scholars; ulama’. Actors and structures involved in forming
traditional and modern wagqflaws.

14  Any potential beneficiary, or waqf“user” (if emically perceived as one,
self ascribed or by the community)—the unlawful/unintended user of
awagqfservice; a “free rider”.

C: Actors who are descendants of those above.

The model allows us to realize and expect a higher number of conflicting inter-
ests and a more complicated struggle of power than in the simpler models. We
can also expect waqf figh and law to regulate the balance of power between all
these actors mentioned in the model. This model also leads us to a highly im-
portant aspect: That of knowledge distribution. Waqf related activity is highly
dependent on specialized knowledge(s) such as knowledge about the law and
the legal system. And the legal knowledge might be quite distinct and special-
ized compared to knowledge of best possible agricultural practice. Knowledge
of what is a “good” and valid wagf; and proper waqfbehaviour, is often unevenly
distributed in the society. When attempting to describe the knowledge in use
and its distribution, we must also situate this in groups of actors and social
settings.

The models above start with a basic legal, ideal, and simplified definition of
wagqf. To what extent this legal definition is one of how wagf'should be (norma-
tive, prescriptive), or one of what waqfis (descriptive), is a question that we
cannot address at this stage of the argument in this chapter, but most would
claim that both are necessary. Below, I review a number of theoretical debates
related to how to approach this problem in the academic representation of
Islamic law; is it fundamentally a “norm,” or “practice,” or if both, how can they
be approached and represented in a sound manner? The review begins with a
historical overview of the academic study of Islamic law, of which wagqflaw is
an integral part.

2 Academic Debates on Islamic Law

Wagflaw is an integral part of Islamic law (sharia, figh) and indeed a separate
chapter in most Islamic legal works. Islamic law as a whole has been under
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scrutiny by western academic scholars for around two centuries. This has led
to an academic tradition that forms the basis for our academic understanding
of Islamic law today; this tradition has produced important debates and in-
sights into both the texts and the social processes of Islamic law. In recent de-
cades, other academic disciplines have also taken up the study of Islamic law,
each from their own perspective. The categorization of the academic study of
Islamic law into historical or disciplinary paradigms must be undertaken cau-
tiously in order not to invent polemical debates and straw men.

Knut Viker presents four main types of “schools” or perspectives of scholar-
ship on Islamic law; below I partly adopt his typology,2° but append my own
views.

2.1 Early Orientalists (Before About 1880)

The first school Viker presents is that of western scholars before about 188o.
For the sake of clarity, I refer to them as the “early orientalists.” According to
Viker, these scholars portrayed Islamic law in very much the same way Muslim
scholars did, as something that grew out of the Prophet’s own actions and say-
ings (hadith), which was later consolidated into the four (or more) schools of
law. They tended to accept the contents of these sources as a historical reality,
that is, that Islamic history and the idea that the narratives (hadiths) of the say-
ings and actions of the Prophet were historically correct and thereby provided
a “true” normative basis for the sharia.?!

It was only toward the end of the 1800s that historical knowledge and meth-
ods of textual criticism enabled the formation of a critical view of Islamic his-
tory and Islamic law.22 Scholars of this period contributed little to the descrip-
tive sciences, which were at the time somewhat ideological; rather the focus
of this generation of scholars was on the normative texts. The scholars of this
period translated and edited many important Islamic theological and jurispru-
dential works. Their works on grammar, dictionaries, editions, and translations
are still used by historians and social scientists today and the philological tradi-
tion of this generation continues into today’s field of Islamic studies.

20  Knut Viker, Between God and the Sultan: A History of Islamic Law (Oxford University Press,
2005), 12-19.

21 Ibid., 12.

22 Already in 1848 Gustav Weil suggested “that a substantial bulk of the hadith should be
regarded as spurious.” Wael B. Hallaq, “The Authenticity of Prophetic Hadith: A Pseudo-
Problem,” Studia Islamica 89 (1999), 1. More significant is the fact that certain schools and
sects of Muslim scholars have themselves always been critical of the authority of parts of
the hadith material.
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2.2 The Revisionists
Viker uses Joseph Schacht (d. 1969) as the core example of a revisionist.
Schacht’s Introduction to Islamic Law?? is unavoidable for most scholars of the
field even today. The revisionists criticized the authenticity of the hadiths by
using textual criticism to show that many hadiths were fabricated and circu-
lated one or two centuries after the time of the Prophet. Schacht also devel-
oped other theories significant for the study of Islamic law: He argued that
Islamic law was mainly an academic, intellectual tradition that was used by
the judiciary to a limited extent?4 and further, that in legal practice a system of
“ad hoc rules” were used. He claimed that there were no significant develop-
ments in Islamic law since the end of the formative period and thereby he ap-
proved of the theoretical dogma many western and Muslim scholars claimed
throughout history, that “the door of jjtihad” (new formulation of law on the
basis of original sources) had been closed.?> A third theory was that the role
of the eponymous founders of the four law schools were largely an invention
of later scholars who sought to construct coherent law schools and systematic
genealogies of legitimacy.

The revisionists began to question the nature of the sharia as “true” and
introduced the perspective of social constructivism and the linguistic turn to

23 Schacht, Introduction to Islamic Law.

24  Viker here states that Schacht followed Weber in his theory of Kadijustiz, which meant
that the judges did not follow an external coherent body of rules.

25  This theoryis dependent on the definition of the term shari‘a; if Schacht meant the didac-
tic works of legal rules (mukhtasarat), then yes, little development has taken place since
the classical period. But if the court decisions, fatwas, figh-margins and commentaries,
sultanic and imamic decrees, legal ruses, the “flexible elements” (istislah, isithsan, etc.),
and the practice-oriented figh in general are included in the definition of sharia, then
there has been a continuous development of the sharia. There is a question of what em-
pirical data was available at Schacht’s time, but we must also consider his definition of
sharta as “jurisprudence” rather than actual, local, practised legal systems. Schacht was
more aware of this than what he has later been criticized for. For instance, Schacht ex-
plicitly points out that the concept of legal ruses (hiyal) is an important topic for further
studies. He uses the term “legal ruses” in a wide sense and explicitly states that Muslim
jurists incorporated the legal needs of the society into the law, for example with custom.
Another field in which flexibility and development could take place was in the way legal
documents were written. Schacht addressed this in his comments on the topic of shurit.
He also pointed out that the fatwa genre represents a window to the more flexible uses of
the law. To say that Schacht denied the post-classical development of Islamic law or flex-
ibility in the law is to miss the point and is a typical example of paradigmatic polemical
debate. See Jorn Thielmann, “A Critical Survey of Western Law Studies on Arab-Muslim
Countries,” in Legal Pluralism in the Arab World, ed. Dupret Baudouin, Berger Maurits,
and Laila al-Zwaini (The Hague, London, and Boston: Kluwer Law International, 1999), 44.
Schacht, Introduction to Islamic Law, 73—75, 80—85, 210—211.
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understand how social forces shaped the body of the law. The law was seen as
having been shaped by social agency in a political context. This inclusion of
social theories as dynamic forces constantly acting upon a corpus of normative
material represented the first step away from the text itself as an isolated ob-
ject of study. It also opened up a way to see the shari‘a as a theoretical concept
or an emic ideal that has been implemented to a limited extent and suggests
that there existed something in historical reality, a reality that diverged, some-
times significantly, from this normative corpus. The relationship between the
normative texts and practices on the ground remained rather unresolved and
was not theorized by the revisionists, mainly because they lacked historical
and anthropological studies of Islamic law in actual use. At this point (ca. 1960)
there was only limited empirical knowledge of local legal practices.

2.3 The Post-Schacht Generation

The post-Schacht generation is less homogeneous as a group; first, some were
anti-revisionists. Some of these are apologists for “reformed Islam,” and ar-
gued against the claims of lack of historicity of the texts of revelation and thus
against the potential critique of authenticity of Islamic law, while others sim-
ply argued that the revisionists went too far in emphasizing the inventions.
Viker then mentions “the historians of practice”; from this point on, when
much richer empirical material became available, they criticized Schacht’s
theory that Islamic law had not changed.

Some of these debates took a polemical turn and the terms for “law;,” “Islam-
ic,” “change,” ijitihad (new production of law), and taqglid (following established
law), were often used in confusing and polemical ways. As noted, the debate of
whether or not Islamic law had changed (“the closure of the door of jtihad”)?®
is irrelevant to this study unless the hypothesis is much more specific and con-
textualized. These historians?? seem to use the term “Islamic law” or shari‘a as

26  See the footnote above. See also Hallaq's article on the continued open door of ijtihad and
the role of muftis and fatwas. Wael B. Hallag, “From Fatwas to Fura; Growth and Change
in Substantive Islamic Law,” Islamic Law and Society 1, no. 1 (1994): 29—65.

27  Again, itis problematic to make very firm claims and categorise scholars in this paradigm.
Wael Hallaq is an example of someone who sees the “shari‘a” as the totality of the Islamic
tradition. Rudolph Peters is an example of a “historian of practise.” He treats Islamic crim-
inal law in admirable detail by first elaborating on “classical doctrine,” and then proceed-
ing to the “historical” part. He states: “... [I] will refrain from paying attention to the his-
torical development of the doctrine, although I am well aware that the doctrine was not
static and immutable. However, this is only recently recognized and there are still many
gaps in our knowledge.” Rudolph Peters, Crime and Punishment in Islamic Law: Theory and
Practice from the Sixteenth to the Twenty-First Century (Cambridge: Cambridge University
Press, 2006), 60.
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a concept that refers to Islamic law in a wider sense, while Schacht used the
term in a much narrower sense, that is, as the corpus of the most agreed upon
established rules from the four Sunni law schools, as presented in medieval
student textbooks or judges’ manuals (mukhtasarat). The claim of the post-
Schacht generation, that the sharia was indeed in use both as an ideal theory
and a legal practice, is an example of how the term sharia is used to mean
something that exists as a jurisprudential corpus and a social practice at the
same time, but without sufficiently theorizing and defining the relationship
between the two.

2.4 The Interdisciplinary Focus

Viker mentions how social scientists now started to focus on how actors use
the shart‘a.?8 This current is rather diverse in its approaches. It is a question
of where Islamic legal studies or the history of Islamic law ends, and where
an interdisciplinary study of Islamic law starts. And the sheer numbers of re-
searchers and scholarly works produced in recent decades is not comparable
with that of earlier generations of scholars of Islamic law.

After World War 11, much more attention and resources were given to the
study of the Middle East, partly due to the new geopolitical constellations. In
the United States especially, significant public funding was diverted to create
centres for Middle Eastern studies in the interdisciplinary genre of “area stud-
ies.” This trend came somewhat later to Europe, but when it came, it usually
adopted and incorporated the academic orientalists who now became special-
ists on Islam or the Middle East instead. (After 1978 and the publication of
Edward Said’s Orientalism, they usually did not want to be called “Orientalists,”
or later, even less “Islamicists”). In the United States, government funding was
first and foremost designed to provide the state bureaucracy with resources
related to languages and the culture of the Middle East. The staff in these cen-
tres belonged to all types of political directions and academic interests. Much
hope was given to the interdisciplinary method itself.2° Viker states that this
new interdisciplinary current of scholarship produced a valuable correction in
terms of “anti-essentialism.”30

The rest of this part of the chapter will depart from the historical roots of
the study of Islamic law and elaborate upon two important epistemological

28  Viker, Between God and the Sultan, 16—17.

29  Aaron W. Hughes, Situating Islam: The Past and Future of an Academic Discipline (London
and Oakville, CT: Equinox, 2008).

30  Viker, Between God and the Sultan, 17—18.
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debates: How to conceptualize “Islam” as an object of study and how to con-
ceptualize “(Islamic) law.”

2.5 Anthropology of Islam(s)

Anthropology (or sociology) of Islam and legal anthropology are two sub-
disciplines which arose rather separately from the discipline of Islamic legal
history, but in the post-Schacht generations they have intertwined and merged
together with the earlier textually-oriented study of Islamic law. Today the bor-
ders between the disciplines are blurred and the theoretical debates fade into
each other.

Until recently anthropologists had not made significant advances in the
study of Islamic law. They did and partly still do relatively little in the field of
Islamic legal studies, or the study of textual Islam in general, even when pro-
ducing ethnographic studies from the Middle East. Daniel Varisco discusses
the reasons behind this and concludes that it may be related to pragmatic rea-
sons, such as the lack of proficiency in formal, classical Arabic. Thus a “division
of labour” arose between anthropologists on the one hand and Islamicists and
Arabists on the other. The former dealt with local life and the latter with texts.
This divide has only recently started to be bridged; the present study situates
itself in the new tradition that bridges the two.

In the past, Islamic law was seen as textual Islam, not the Islam that could be
studied by observation of local practices or listening to what “normal” people
say. From that perspective, shari‘a, or Islamic law, was considered a part or a
sub-category of Islam, if not the most essential part of textual, “high,” Islam.3!
In his book Islam Obscured, Daniel Varisco criticizes previous anthropological
representations of Islam. The term “Islam,” as an analytical category and as a
starting point for the analysis has itself been subject to much criticism. Va-
risco quotes Michael Gilsenan’s 1983 introduction: “... it is almost an obligatory
starting point in scholarly treatment to acknowledge that ‘There is no mono-
lithic Islam™32 The discussion of whether or not to use the term “Islam” with
a capital “I,” indicating its “existence,” or even in plural, “islams,” or even to
use it at all, quickly descends into polemical disagreement. Abdul Hamid El-
Zein is often quoted as one of the first scholars to reject the idea that there

ws . »

is” something called “Islam.”3® However, when El-Zein is used to illustrate this

31 D. M. Varisco, Islam Obscured: The Rhetoric of Anthropological Representation (New York:
Palgrave Macmillan, 2005), 15-18.

32 Michael Gilsenan, Recognizing Islam: An Anthropologist’s Introduction (London: Croom
Helm, 1983); Varisco, Islam Obscured, 149.

33  Abdul Hamid el-Zein, “Beyond Ideology and Theology: The Search for the Anthropology
of Islam,” Annual Review of Anthropology 6 (1977): 227—254.
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seemingly extreme post-modernist position, his more detailed arguments are
overlooked; El-Zein argues that any analysis must start with the categories of
the informant, even if they contradict one or the other types of “correct” doc-
trines of Islam. It is in this objective, analytical level that correct “Islam” is not
relevant:

... the utility of the concept “Islam” as a predefined religion with its su-
preme “truth” is extremely limited in anthropological analysis.... This
logic of relations implies that neither Islam nor the notion of religion
exists as a fixed and autonomous form referring to positive content which
can be reduced to universal and unchanging characteristics. Religion be-
comes an arbitrary category which as a unified and bounded form has no
necessary existence. “Islam” as an analytical category dissolves as well.34

El-Zein argues for the study of contextualized, localized, and situated Islam,
and claims that there is no Islam that is not contextualized, at least not as an
anthropological object of study. I would extend this important point more spe-
cifically to Islamic law and hereunder waqflaw; a mere presentation of a norm
or ideology is not evidence of its “existence” and certainly not if “Islam” and
“Islamic law” are represented in a highly generalized way. From this it follows
that there is also no Islamic law and no wagflaw that are not contextualized, at
least not that are relevant to anthropological or historical analysis.3>

Talal Asad, in responding to El-Zein, disagreed that it is a constructive so-
lution to completely drop “Islam” as a theoretical category.3¢ Perhaps misin-
terpreting El-Zein,3” many others also rejected what they saw as an attempt
to say “there is no Islam” and hence, “there is no anthropology of Islam.” For
those calling themselves “anthropologists of Islam” this must have been a sen-
sitive situation. Asad does provide a constructive way forward in his article
from 1986; in it he argues that Islam should be seen as a discursive tradition,
or traditions in plural, situated in social contexts and that the social context

34  Ibid, 252.

35  This point is important. As I elaborate later in this chapter, figh debates and even the
most philosophical Islamic debates have a social setting of use and transmission, and
a certain medium through which it is expressed. When text-oriented scholars analyse
a text, they see the text, but overlook the influences of the context at the time in which
the text was created or debated. This study uses Fredrik Barth’s knowledge theory in
these questions.

36  Talal Asad, “The Idea of an Anthropology of Islam,” in Occasional Paper Series (Washing-
ton, DC: Center for Contemporary Arab Studies, 1986), 4.

37  El-Zein used Levi Strauss’ theories of structuralism; in the 1980s this was quite dated and
easy to criticise, or simply dismiss altogether.
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is what is formative: “... it should be the anthropologist’s first task to describe
and analyse the kinds of reasoning and the reasons for arguing, that underlie
Islamic traditional practices.”3® In this, Asad is not opposing El-Zein, on the
contrary, and the previous disagreement is perhaps only of a polemical char-
acter, which is also the impression of Varisco.39 Asad further states: “An anthro-
pology of Islam will therefore seek to understand the historical conditions that
enable the production and maintenance of specific discursive traditions, or
their transformation—and the efforts of practitioners to achieve coherence.”*?
The last words in this quote are especially important in this study. Coherence is
a central quality of law. This book will follow El-Zein and Talal Asad’s view, but
with the further elaboration of Fredrik Barth’s theory of knowledge.** Barth's
theory does not deal specifically with Islam, but with “traditions of knowledge”
in general. The above discussion of how to analyse “Islam” is directly relevant
to the question of how to analyse Islamic law. The focus on wagf as a legal in-
stitution in this study takes us back to the more legal dimensions of “Islam” and
shari'a and here it is necessary to review another debate that is fundamental to
conceptualizing Islamic law.

2.6 From Legal Pluralism Towards Codification
The attempts to study Islamic law or sharia in a comparative academic per-
spective using universal social science theories mainly arose in the academic
disciplines of sociology and the anthropology of law, new fields that are still
being developed, especially in Islamic contexts.#? The sociology or anthro-
pology of law originated with attempts to understand the system of law in
“primitive” cultures and the dynamics between official state law and sub-fields
of local and customary laws.*3 One of the most significant debates in recent
decades have been over the concept of “legal pluralism.”

It is critical for any academic discussion of the analytical potential of the
term “Islamic law” (or the term, sharia) that we take a stand towards the use of

38  Asad, “The Idea of an Anthropology of Islam,” 16.

39  Varisco, Islam Obscured, 147-148. For a useful review of this debate of anthropology of
“Islams” versus the “one Islam-position” see Gabriele Marranci, The Anthropology of Islam
(Oxford and New York: Berg, 2008), chapter 3, “From Studying Islam to Studying Muslims,”
31-51; and Jens Kreinath (ed.), The Anthropology of Islam Reader (London: Routledge,
2012).

40  Asad, “The Idea of an Anthropology of Islam,” 17.

41 Barth, “An Anthropology of Knowledge.”

42 For a more thorough review, see Thielmann, “A Critical Survey.”

43 A central contribution but one that is not discussed here is the concept of the “semi-
autonomous field”: Sally F. Moore, “Law and Social Change: The Semi-Autonomous Social
Field as an Appropriate Subject of Study,” Law & Society Review 7, no. 4 (1973): 719—746.
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the term “law” as an analytical category. This is especially important in a field
in which there is relatively little primary data available, and where a great deal
of knowledge circulates as quotations of previous research, using the term “Is-
lamic law,” “Islamic law says.” Often the division between the researcher’s con-
cept of law and that of the informants’ or the texts’ is not well distinguished
and developed. The danger is that the researcher may be producing knowledge
only related to his own idea of “law” by a priori creating a body of laws to look
for in his study, while excluding others. Many scholars of Islamic law have been
tempted by the term “legal pluralism” (or its related term “interlegality”) be-
cause it seems, at first sight, to resolve the theoretical problem of there being,
simultaneously, different “bodies” of law in the field of study, such as “classical
Islamic law,” “Muslim state law” or different versions of “customary law,” “case
law” or “tribal law.”

Leon Buskens has attempted to solve or clarify this problem by using the
concept of the “Islamic triangle”;** in this configuration, state law, sharia, and
customary law are so intertwined that they cannot be analysed separately.
Most scholars would agree that there is legal pluralism in the Muslim world,
while at the same time admitting that there are some fields where the appli-
cation of law, in a narrow legal sense, is usually limited to a hybrid, yet rather
defined*> range of legal rules. It is rare for the actors to simply be able to choose
between different equal, parallel existing bodies of laws.

Baudouin Dupret offers a detailed treatise of the debates on legal pluralism
as an analytical concept in the anthropology and sociology of law.4¢ Interest-
ingly, his argument is similar to those who criticize an essentialist use of the
term shari'a. He calls his solution “praxiology”: “Instead of elevating law to the
rank of an analytical instrument, I would suggest going back to the observation
of social practices and considering, in the broad field of the many normativi-
ties, that law is what people refer to as law."*” He continues:

In other words, whereas Tamanaha rightly criticizes legal pluralism for
its overinclusiveness, i.e. its inclusion of phenomena that most people

44  Leon Buskens, “An Islamic Triangle: Changing Relationships between Shari‘a, State Law
and Local Customs,” ISIM Review (2000), 8.

45  These rules are “defined” in the sense that they are more or less known by the actors in
court, while the same rules in the figh may remain open. Conflicting parties of course will
not know in advance their case or the judge’s opinion, yet they can consult other experts
about court practice on such questions.

46 Baudouin Dupret, “What is Plural in the Law? A Praxiological Answer,’ Egypte/Monde
arabe, Troisieme série, 1 (2005), online: http://journals.openedition.org/ema/1869;
doi: 10.4000/ema.1869.

47  Ibid.
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would not consider to be law, and its under-inclusiveness, i.e. its exclu-
sion of phenomena that many would consider to be law, he queers the
pitch by underestimating people’s practical and context-sensitive un-
derstanding of the word “law” or its equivalents.... In other words, the
question of legal pluralism does not arise from scholars looking at the
social world from outside, but it becomes a topic in its own right when
it emerges out of people’s practices that they orient to a situation of co-
existing, conflating and/or conflicting multiple laws.48

Dupret insists that “legal pluralism” cannot be an a priori analytical category

or a theoretical starting point. It is only fruitful if the local practitioners of
law identify it in relation to their own definitions and practices of law, and
state that what they have is multiple parallel legal systems, and thereby legal
pluralism.#® Dupret suggests studying how practices and norms are related to
each other instead of trying to identify the norms and systematize them in ad-

vance of the observation (of norms in contextualized use). This does not lead
to the problem that “everything can be law,” according to Dupret, who argues
for an approach to the study of law that is methodologically “praxiological”:

48
49

... since activities in legal settings are characterized, as are human activi-
ties in general, by the general orientation to the production of intelligi-
bility, coordination and order, it would be rather surprising to observe
such an anarchical proliferation of laws without observable attempts to
reduce it. This last question addresses the authority which is granted by
conventionalism to social actors to initiate new kinds of law. The realistic
answer stresses that law as a social institution is necessarily produced by
social actors, and that recognizing these actors’ authority only threatens
the authority of social and legal theorists. This holds true in a praxiologi-
cal perspective. Moreover, it should be said that it is not up to legal soci-
ologists and anthropologists to determine whether or not to grant social
actors the authority to initiate new laws. All that social sciences can do

Ibid.

For support of this view and a thorough discussion see Gordon R. Woodman, “The Idea
of Legal Pluralism,” in Legal Pluralism in the Arab World, ed. Dupret Bauduion, Berger
Maurits, and Laila al-Zwaini (The Hague, London, and Boston: Kluwer Law International,
1999). See also Maarten Bavenick and Gordon R. Woodman, “Can There be Maps of Law?”
in Spatializing Law: An Anthropological Geography of Law in Society, ed. Frans von Benda-
Beckmann, Keebet von Benda-Beckmann, and Anne Griffiths (Burlington, VT: Ashgate,
2009). See also Thielmann, “A Critical Survey.”
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is to observe and describe how real people in real settings orient to the
production of a phenomenon which they call law.5°

In this last statement he touches upon what I would call the very opposite of
legal pluralism, namely “legal monism”; how laws are constantly debated with
the purpose of narrowing down the scope of possible legally valid outcomes.5!
This is a twist in the debate that leads us away from the circular philosophic
arguments and back to a social arena; the rational purpose of law (of law in a
narrow sense that is), is to regulate social behaviour. This is not to deny that
there are “grey areas” in the law which remain vague, “flexible elements” or
areas “outside” one or the other body of law. Most lawyers can attest that such
grey areas exist even in western law, which is partly the reason lawyers are
needed in the first place. But this is not an argument for not trying to see the
regularities, together with our informants, before identifying the exceptions.
It is important not to begin with a top-down normative analysis that builds
on ideal normative definitions, but rather to look at what happens in prac-
tice and build models based on this, in dialogue with our informants, whether
the object is court cases or legal debates. In chapters 5, 6, and 7 of this book,
I demonstrate how major questions of “Islamic” waqf law cannot be under-
stood without examining its dependence on local custom (‘urf) and ideas of
utility and public interest (maslaha). In figh debates concerning the “meeting”
between Islamic law and local custom, we observe a present awareness of the
degrees of compatibility between Islamic law and local custom.

The debates over which rules to choose as the “more correct and valid rules”
to be used by the judges either takes place among specialists of law, in which
case we can refer to it as academic legal theory, jurisprudence ( figh), or it can
take place among various groups of “commoners” in which case it could be
called “public legal debates,” whether in the modern mass media or in a tradi-
tional, everyday afternoon village gathering. Only after some type of political
debate and process of delimiting the scope of rules has taken place can some

50  Dupret, “What is Plural in the Law?.” Emphasis mine.
51 Woodman uses “conflict,” “integration,” “separation,” “unification” and “recognition” of
“one law by another” here, again, the definition of law is crucial, and such a typology of
relationships between different “laws” requires some degree of comparability. In any case,
the actors themselves must to a certain extent share the perception of legal pluralism
with the researcher. Woodman, “The Idea of Legal Pluralism.” See Bélz on definitions of
legal pluralism based on parallel systems of binary codes. Kilian Balz, “Shari‘a and Qanun
in Egyptian Law: A Systems Theory Approach to Legal Pluralism,” Yearbook of Islamic and

Middle Eastern Law 2 (1995), 41.
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rules be chosen,5? agreed upon, and enforced. What takes place in a legal de-
bate is not a process by which the actors agree that all potential rules are equal,
on the contrary, the actors conclude that some rules are better, more valid, and
more just than others. If the debate is carried out in order to produce new, co-
herent law that can be implemented in courts, then this is the act of codifica-
tion, something we come back to below.

In a theoretically pure common law system, the decision of the judge be-
comes future law. Hence the term “law” in English covers both the process
around the law in court and the normative statements regulating the social ac-
tion. The English word “ruling” is indicative: it covers both a court decision and
alegal rule.53 In an absolute model of civil law, the judge, ideally, does not look
at previous cases and simply applies the letter of the law or the “code.” Argu-
ably, Islamic law can take the form of either ideal types, common and civil law,
but it is usually a mix of the two. More importantly, both ideal types involve
some components of legal precedence and some degree of regulation or code-
giving from an external political-legislative body situated above or outside the
court and the judge.>* This body external to the court can be a democratically
elected assembly, a privy council, an Islamic state council or a consensus of
aristocrats, landowners or elders in the village.

52 In this perspective, if one insists that “shari’a” was used, then it must also have been codi-
fied. One could argue that the mukhtasar genre is a step in the direction of codification,
as argued by Fadel: “The mukhtasar functioned as the authoritative collection of a legal
school’s doctrine, and, for that reason, I argue that Islamic law in the age of mukhtasars
is best understood as a codified Common Law” (abstract) Mohammed Fadel, “The Social
Logic of taqlid and the Rise of the mukhtasar,” Islamic Law and Society 3, no. 2 (1996):
193—233. In chapter 4 I argue that figh is caught between the duality of the academic ideal
of plurality of knowledge and polyvocality on the one hand, and the struggle to provide
subjects with clear, univocal law on the other. Whether this or that is “inside” or “outside”
“the sharta” is hardly relevant unless the actors themselves make a point of it.

53  Inother European law systems which are built on civil law, the term “law” usually consists
of two terms that tend to separate the process of the law and the letter of the law, or in
other words, the normative corpus and the social system around it (Norwegian: Lov og
rett, or German: Gesetz and Recht).

54  Some argue that Islamic law is a special type of its own. At times such arguments overlook
the necessity that a law be accepted, endorsed, and sanctioned at the political level. If
Islamic law is purely “religious” or apolitical or independent, this may be so for certain
genres of literature, but it is a mistake to claim that this can be the case for all Islamic law.
Again, this is a problem of definition that arises only if keeping a rather essentialist view
of Islamic law. A related argument is that Islamic law is a third and unique type—or “ju-
rist’s law,” that is, the law of the mufti or the scholar. See Viker, Between God and the Sultan,
6-11. Again, the issue of when and where the ulama’ could operate freely and when they
were tightly tied to a specific political polity is open for debate.
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If the researcher observes the action in the court, then he can understand
and examine both the freedom and the constraints of the judge. The “letter
of the law,” or legal theory in general, is obviously only a part of what takes
place in court.5% In other words, “legal theory” (jurisprudence, figh) and “ob-
served law” must be two different analytical concepts or levels. A concept such
as “codification” can include the use of consistency, coherence, logic, legibility,
predictability, applicability, and sanctionability, all important parts in the ef-
ficacy and perception of the law. Legal theory, debates, codification, legisla-
tion, and the judge’s decision are all important parts of what takes place in the
courtroom. “Codification” can thus be an analytical category or tool that ties
together the ideology and theories of Islamic law ( figh) with the observable
law found in the courts and in the legal documents. Layish argues that mod-
ern codification is something “outside” the “classical shari'a,”>¢ while Fadel ar-
gues that strong aspects of codification arose in the mukhtasar genre in the
late classical era and that therefore codification is not something new and not
“outside” the sharr'a.5

Above Iindicate that we are in need of analytical categories, such as “codifi-
cation,” despite the fact that some Muslim jurists would claim that such a thing
does not “exist” in the shari‘a, or that it can never be fully “Islamic”. If local
Muslim jurists and legal experts are given too much definitional power of what
the shari‘a is and how it is internally built up, we end up simply reproducing
their version of God’s law, rather than studying law as situated in social and po-
litical contexts. Dupret’s praxiology is therefore an important theoretical tool
of guidance, away from “legal pluralism” and towards the study of how validity
is constructed in Islamic law, and an important correction to previous norm-
based theories of what Islamic law is.

2.7 Reviewing the Inductive Turn

In order to move forward towards a constructive theoretical perspective it is
helpful to first look back at what we are leaving behind. The following is a gen-
eralized model of an epistemology with “Islam” as its starting point and other
concepts subordinated, and arranged systematically in sub-branches. I call it
the “Islam, shari‘a, figh, waqf model”:

55  Lawrence Rosen focuses on the importance of the local notables in a rural setting in Mo-
rocco and their power over the processes of law. Lawrence Rosen, The Justice of Islam:
Comparative Perspectives on Islamic Law and Society (Oxford: Oxford University Press,
2000).

56  Aharon Layish, “The Transformation of the Shari‘a from Jurists’ Law to Statutory Law in
the Contemporary Muslim World,” Die Welt des Islams 44, no.1(2004): 85-113.

57  Fadel, “Social Logic of taglid”
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Culture? System of norms

Islam Islamic law (shari‘a) | legal theory, wagqf
(“religion”?) (morals, system of jurisprudence (alegal institution)
norms, law?) (figh)

observable practice?

FIGURE 3  The Islam, sharia, figh, waqf model.

This is a model that is often expressed by informants, but also appears in some
branches of academic study, and in western public debate. The model refers
to the general idea that wagqf'is a part of figh, figh is a part of the shari'a and
shari‘a is a part of Islam, and finally, Islam is a religion (though for some it is
even a political ideology with a “content” that dictates sub-categories from the
top down). The model is built upon the fundament that there is “something”
more or less coherent which is called “Islam.” For most Muslim believers this
also includes a hierarchy of authority and truth. Often its systematic aspects
are claimed, and when the foundations of the claim cannot be defined, infor-
mants reply that only very educated individuals are able to produce theories
specifying exactly what the sharia entails. The ulama’ know. Usually, “normal”
informants would say “because it is in the Qur'an,” even if this is objectively
incorrect (for example, there are few if any references to waqfin the Qur’an).
More educated informants, and indeed specialists in figh, can and do produce
longer and more elaborate chains of references, all going back to some idea of
God, heaven and hell, and to the very reason for having a law. It is not the place
to discuss these emic models of Islamic epistemology here.

The problem arises when there are traces of such thinking in academic dis-
ciplines and especially so in disciplines and texts that are necessary to relate to
as fundaments for our present day academic knowledge. It is not a problem if
the goal is to give a simplified version of the works and views of a certain medi-
eval scholar. The problem arises when the idea of shari‘a is given strength as a
factor in explanations of social behaviouy, i.e., in the assumption that “norms”
lead to actions and that the norms are a priori defined and systematized in a
fixed system called shari‘a.58

As noted, the problems do not originate in the orientalists’ and Islamic
scholars’ study and reproduction of normative texts. Their effort and results
were admirable. The problem arises when a corpus of law and norms are taken

58  Inthe original thesis I elaborate on five problems that must be addressed. Hovden, “Flow-
ers in Figh,” 85-9o.
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out of their context, simplified, and projected onto a frame of social and histor-
ical reality where it did not exist originally. That is, it is problematic to import,
uncritically, the orientalists’ or believers’ models into other academic disci-
plines, by unreflexive interdisciplinarity and to thereby ascribe an ontological
reality that it never claimed in the first place. This study rejects the “deductive”
use of any essential “Islam” and rather bases itself on an “inductive”® perspec-
tive where empirical reality must be a corrective priority. Dupret and Ferrie
further argue against theorizing over abstract generalities and instead advo-
cate further contextualization. They argue that when norms are invoked by
actors, this does not mean that the norm “exists” in advance (be it “Islam” or
a specific rule).5° Thus the praxiological perspective we see develop from Du-
pret rather focuses on how the norms are put forward and claimed.5! Although
the actors clearly cannot choose freely what to claim in any moment, or freely
invent new categories, we should not create abstract, systematic hierarchies of
norms on their behalf. The “structure” (Islamic law) framing the “agency” can-
not be assumed to be exactly the same way Muslim scholars portray it (or the
way it is portrayed in other idealized versions).6? As this book demonstrates,
the systematicity between the ideal doctrinal norms of wagf and the more ap-
plicable waqflaw is not at all clear; this is something the Zaydi jurists point
out themselves. The researcher can overlook important and interesting doubt,

59  Here, the terms “deductive” and “inductive” are used only to conceptualize which end
of the hierarchy of norms the researcher gives methodological priority to, that is, in a
legally oriented research. The argument follows the argumentation of Dupret, quoted sev-
eral times below, who argues for a methodological reorientation toward the usage of the
norms, rather than an examination of the upper level, doctrinal, decontextualized norms
only.

60  Baudouin Dupret and Jean-Noél Ferrie, “Constructing the Private/Public Distinction in
Muslim Majority Societies: A Praxiological Approach,” in Religion, Social Practice, and
Contested Hegemonies: Reconstructing the Public Sphere in Muslim Majority Societies, ed.
Armando Salvatore and Mark LeVine (New York: Palgrave Macmillan, 2005).

61  This is also, in part, what Paul Dresch argues for. For him, “legalism” is how people think
in legal categories and “how such classifications of the world are accepted, contested,
or manipulated.” However, he seems to be critical of an empiricist perspective. Dresch,
“Legalism, Anthropology, and History.”

62  The conclusion of the same book argues in favour of not seeing “Islam” in a universalistic
frame, and suggests that the concept of “casuistry” adds contextual aspects in the analy-
sis of moral reasoning. Cecelia Lynch, “Public Spheres Transnationalized: Comparisons
Within and Beyond Muslim Majority Societies,” in Religion, Social Practice, and Contested
Hegemondies: Reconstructing the Public Sphere in Muslim Majority Societies, ed. Armando
Salvatore and Mark LeVine (New York: Palgrave Macmillan, 2005). Perhaps we could even
talk of “analytical casuistry.”
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“grey areas,” tensions, and inconsistencies if he insists on representing the law
of the “ideal waqf™ only.

We shall now move away from the general focus on Islam and Islamic law
and focus more specifically on waqf'and academic wagqf'studies. There are now
anumber of studies on waqfthat have elaborated our understanding of wagqfas
a historical and social phenomenon much in line with the reflections above.53
Most of these do treat the problem of defining the study object, and the prob-
lem of finding theories of Islamic law that incorporate power and agency into
the social use of legal concepts and normative texts. Below, I use two theoreti-
cians to demonstrate how waqf can be conceptualized as “norms in use.” One
of these is van Leeuwen, who is an excellent example of a historian of practice.

It will be argued below that in the course of time, the concept of wagfwas
“institutionalized,” in the sense developed by Bourdieu, and that gradu-
ally a field was formed in which various parties “invested” their material
and symbolic capital in order to derive profit and symbolic power from
it. The concept of the field, moreover, seems to allow for a representation
of the waqf institution both in its “essential” and its historical manifes-
tations, since it is the dialectic between these two that determines the
dynamic force of history, and the reproduction of structures within the
framework of the field.64

This is a good example of how the ideal legal definition of waqfis exchanged for
one of a social “field” that is subject to social forces and for which there is a dia-
lectical relationship over time between something more essential and doctri-
nal and on the other side practices situated in history. Few would disagree with

63  Many could be mentioned here, perhaps the most important are Haim Gerber, Islamic
Law and Culture 1600-1840 (Leiden: Brill, 1999), although wagf'is not the main focus; Mir-
iam Hoexter, Endowments, Rulers, and Community: Waqf al-Haramayn in Ottoman Algiers
(Leiden: Brill, 1998); Amy Singer, Constructing Ottoman Beneficence: An Imperial Soup
Kitchen in Jerusalem (New York: State University of New York Press, 2002); Alejandro Gar-
cia Sanjuan, Till God Inherits the Earth: Islamic Pious Endowments in al-Andalus (9-15th
centuries) (Leiden: Brill, 2007). In addition, there are a number of published articles and
conference papers by scholars like Gabriel Baer, Randi Deguilhem, Aharon Layish, David
Powers, and Paolo Sartori. As for wagfin Yemen, Messick’s study of the local economy in
the town of Ibb is an example of an economic entry point into the study of wagf. Brinkley
Messick, “Transactions in Ibb: Economy and Society in a Yemeni Highland Town” (PhD
thesis, Princeton University, 1978).

64  Richard van Leeuwen, Wagqf$ and Urban Structures: The Case of Ottoman Damascus
(Leiden: Brill, 1999), 27—28.
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the necessity of such a twofold model.%5 Wagfis no longer explained primarily
as a sub-category of Islam or as something that is primarily Islamic. Rather, it
is a social field or part of a social field, an institution that can be observed as
patterns of social behaviour. To be more explicit, when analysing, I suggest that
we set aside “Islam” and “shari@” in the “Islam, sharia, figh, waqf” model men-
tioned above, and we are left with figh and waqf. I argue against using Islam or
sharia as analytical categories because these terms are so ambiguously used,
by researchers and informants, as well as by the public in popular debate.

On the other hand, figh is an inherently Islamic academic field of legal
knowledge and the term “legal theory” is very appropriate.®6 It is a tradition in
the Asadian meaning that is essentially “Islamic” and incomparable with other
traditions of legal theory in the sense that it is a corpus which to a very high
degree refers, in an intertextual way, to itself, yet the term legal theory could be
used to highlight more universal aspects of figh like formality, logic, specialist
knowledge, rootedness in texts, transmission in an academic and school-like
setting, etc.

This specific study, however, looks into Zaydi waqflaw and how it has devel-
oped in parallel with certain problems or challenges. Instead of reviewing waqf
studies in general, I focus on the unique Zaydi and Yemeni situation and the
relationship between the religious authority and legal judgements.

2.8 Levels of Norms

The model of only one level of law, or structure, and another level of practice or
agency needs to be elaborated. More levels and more accurate levels are needed
in our analysis. I use an article by Brinkley Messick as the starting point.6” Mes-
sick describes a court ruling from 1947 in which the judge annulled a wagf due
to a new decree from Imam Yahya (the religious, judiciary, and state leader of

65  As for the model with one core doctrinal debate interplaying with the local use of these
doctrines, Dupret remains sceptical and argues that this duality should not be the main
theory, just because it fits certain contexts. Dupret and Ferrie, “Constructing the Private/
Public Distinction,” 150.

66  To translate figh as “legal theory” is not an established use of the term. Some would re-
serve the word “theory” for the more theoretical sides of figh such as usal al-figh. 1 would
argue that the distinction between usual and furi‘is not that clear, although they are usu-
ally recognized as two separate “genres.”

67  Brinkley Messick, “Textual Properties: Writing and Wealth in a Shari'a Case,” Anthropo-
logical Quarterly 68, no. 3 (1995): 157-170. In general, Brinkley Messick’s work is important
theoretically; it is also highly relevant for this study because most of his empirical mate-
rial is from Yemen.
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the time) restricting the use and validity of family waqfs.8 In the conclusion of
the article Messick calls the decree from the imam an “intermediary doctrine”
among “levels” of normative texts. Although he does not state these explicitly,
we can see clearly at least three “levels” in Messick’s article; the initial and low-
est one is the legal document or verdict made by the judge, the second one is
the decree from the Imam, and the highest one, situated above the imamic
decree is a level of scholarly, academic figh: “... to illustrate the importance of
working backward from a local text such as a judgment to intermediate ones,
here imamic opinions. To work still further back, to higher or prior doctrine,
would require an equivalent sort of close reading of the ikhtiyarat.”6° Messick
suggests starting at the level of the ethnographic and historical information
and then working “backward.” We may only reach “Islam” in the end, at such a
distance that it does not need to be clearly defined. The study object is much
closer. Messick uses the terms “levels” and “genres of doctrines,” but leaves us to
conceptualize exactly how these levels are connected and relate to each other.
Should they be seen as ever larger circles around the written judgement or as
levels on top of each other, hierarchically? What sort of determinacy does one
level impose on the subordinated ones? The exact way of imagining the land-
scape of these levels is not important here, rather the importance here lies in
the willingness and attempt to systematize and to make models of what most
others simply refer to as shari‘a, figh or the “normative texts” or even “textual
authority” The normative texts are situated in complex landscapes, genres, or
even discourses that we must make maps of, or models of, in order to relate to
them, and in order to understand how our informants related to them and used
them in actual social interaction. Only then do we have something that other
scholars can relate to and constructively criticize. As for Messick’s mentioning
of “levels of doctrines,” I use the model immediately below to separate distinct
discourses, traditions, or fields of waqfknowledge and hereafter refer to these
as “fields”. Thus I imply that wagqf'is not one field only, but several intercon-
nected fields of legal knowledge. Their interconnections mean that they affect
each other and that actors borrow, mix, and reconstruct knowledge, symbols,
legitimacy and validity in acts of entrepreneurship, though they remain sepa-
rated by fundamental contextual constraints.

68  Thatis, limiting the possibility of circumventing the inheritance rules. It was common to
do this by establishing a wagfin which the children of exogamously married women are
granted fewer rights than they would have in a normal inheritance division; I elaborate on
this in chapter 7.

69  Messick, “Textual Properties,” 167.
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Legal theory ( figh)
Codification (decrees, state legislation)

Judge’s law (legal and administrative documents, court verdicts)
4  Everyday wagfrelated knowledge and practices

With regard to the definition of “law” and “legal” in a more narrow sense, it
is now possible to distinguish between legal theory that first and foremost
takes place in madrasa academic school settings and law in a more narrow
sense as the established practice of the judge, and possibly also the imamic/
state decrees. The judge’s “law” is therefore more sociologically oriented,; it is
something that can be seen in enforced judgements. Moreover, all fields in the
model contain some type of text (corpus) and context. It is not that the figh
is “text” while “practice” is what is found “on the ground.” Too often we hear
about ideals as “theory” and the local as “practice.” “Texts” and “theories” are
present and used in all four fields in the model above, at least if we include oral
narratives and common knowledge as texts. Each field of waqflaw has its own

w N -

dynamic of “text and context” and we must take great care when comparing a
text from one field with a context from another. The claims of validity of a spe-
cific argument in one field do not automatically follow the criteria for validity
in the other fields, even if the wording of the argument seems similar from a
distance.

2.9 Connecting Practice and Norm in Fredrik Barth’s Knowledge Theory
Legal knowledge, whether inside or outside a narrow definition of “law” must
be “known” by “knowers.” Without those who “know” the orientalists and phi-
lologists would only have texts to study—without social context, agency, and
effects as sociological objects of study. The “knowers” of wagf must constantly
use their knowledge and transmit it to others, and this must be done through a
certain medium in a specific social setting. These are the concepts that Fredrik
Barth suggests we look at when studying the knowledge that our informants
use as they engage in their daily lives. The following elaboration is based on his
article “An Anthropology of Knowledge.””°

Barth starts the article with no small proposition; he claims that anthro-
pologists should exchange the concept of “culture” for one of “knowledge.” His
definition of knowledge is wide: “What a person employs to interpret and act
upon the world. Under this caption I wish to include feelings (attitudes) as well
as information, embodied skills as well as verbal taxonomies and concepts: all
the ways of understanding that we use to make up our experienced, grasped

70  Barth, “An Anthropology of Knowledge.”
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reality”” When Geertz asked him, what then, is the difference between “cul-
ture” and “knowledge,” Barth replied that the term “culture” is so laden with
misconceptions in the history of anthropology that a new term may be more
useful and thus provide a blank page to fill:

Knowledge provides people with materials for reflection and premises
for action, whereas “culture” too readily comes to embrace also those re-
flections and those actions. Furthermore, actions become knowledge to
others only after that fact. The concept of “knowledge” situates its items
in a particular and unequivocal way relative to events, actions and social
relationships.

Knowledge is distributed in a population, while culture makes us think
in terms of diffuse sharing. Our scrutiny is directed to the distributions of
knowledge—its presence or absence in particular persons—and the pro-
cesses affecting these distributions can become objects of study.

Differences in knowledge provide much of the momentum for our so-
cial interaction, from gossip to the division of labour. We must share
some knowledge to be able to communicate and usually must differ in
some knowledge to give focus to our interaction.”?

The fact that knowledge is unevenly distributed in the population is particu-
larly true in terms of legal knowledge and consciousness of law and legal prac-
tices. Quoting the philosopher Russell, Barth goes on to state that knowledge
can be based on “inference.” The processes of inference create chains of refer-
ences, or chains of validity. This is something that I demonstrate in the analyti-
cal chapters of this book. Rarely is absolute certainty invoked and indeed most
such links in chains of references are based on degrees of trust and the use of
trust in validating true knowledge. On this Barth remarks:

By our acceptance of valid inference, we all extend the reach and scope
of our knowledge immensely, relying on judgements based on whatever
criteria of validity we embrace—above all, what others whom we trust
tell us they believe.

71 Ibid., 1. For other uses of Barth’s article in relation to theorizing Islam, see Ahmet Yuk-
leyen, “Production of Mystical Islam in Europe: Religious Authorization in the Siileymanh
Sufi Community,” Contemporary Islam 4, no. 3 (2010), 272. For a more general perspec-
tive on Islamic knowledge, see, for instance, Martiin van Bruinessen and Stefano Allievi,
Producing Islamic Knowledge: Transmission and Dissemination in Western Europe (London
and New York: Routledge, 2011).

72 Barth, “An Anthropology of Knowledge,” 1-2.
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As a consequence, much of our knowledge we have accumulated by
learning from others—including, indeed, the criteria for judging validity
that we have learned to use. This makes a great deal of every person’s
knowledge conventional, constructed within the traditions of knowledge
of which each of us partakes.”

The criteria of validity are thus very much founded upon consensus. Chains
of references (explicitly to and in Islamic texts) do not necessarily have to be
crystal clear, logical, and reach all the way back to a source. Often vital links
in the chain are simply “known” to be true, or “known” to be telescoped long
enough back to a certain something. The very stop in the chain of reference, or
lack of reference at all, is just as relevant to analyse and represent as trying to
“help” the informant by linking his idea to the “actual” fundament in the texts
of revelation (Qur'an and Sunna). The extent of the elaboration of such chains
of trust, or chains of references or validity is what is interesting. That is, how
deep must arguments in different fields of waqfbe, in order for the informants
to “accept” the knowledge as true or valid? Law is a special field of knowledge;
one may disagree with the judge, but it is the judge who holds power. In figh
however, extremely elaborate chains of “truth” can be found in an enormous
variety.

Barth claims that we should break with the “cultural perspective” and
proceed to the “analytical operation of dividing the shapes, instruments and
encasements from each other, to better analyse the internal processes of differ-
ently constituted traditions of knowledge.””# As for the framework of analysis,
he suggests that we look at three distinct aspects of knowledge. These three
aspects are interconnected and mutually influence each other. He states that it
is not at all his intention to divide the concept of knowledge into separate sub-
categories, but rather to say that knowledge cannot be understood without
looking at all three simultaneously: (1) corpus, (2) medium, and (3) social set-
ting of transmission and use. This perspective allows agency into the analysis
and it becomes easier to understand the construction of the criteria of validity
that govern knowledge in any particular tradition. It is a very important theo-
retical contribution that “corpus” (“norms”) and “social setting of transmission
and use” (“practices”) are seen as two sides of the same coin. Norms and prac-
tices, text and context cannot be separated and analysed in isolation. We may
then be able to ask for, and identify, the circumstances that produced what we
see, be it in history or the present.

73 Ibid,, 2.
74 Ibid.
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We may then be able to analyse the trajectory of a changing corpus of
knowledge by identifying the potentials and constraints that these crite-
ria of validity and feasibility provide for the production and transmission
of knowledge in concrete traditions. This conjunction of factors will have
the effect of pointing native thinkers and actors in particular directions
of effort, creativity, and representation.”

With the above mentioned concepts we are given a wide range of new analyti-
cal concepts and tools. In this way we can further identify the degrees of coher-
ence or systematicity that are found in various fields”® of knowledge. After that,
Barth introduces what he calls “exogene factors” which are always important,
but for the sake of clarity are presented “outside” his main arguments above.
The exogene factors refer to: (1) Material circumstances, which determine the
pragmatics under which local human life unfolds, and (2) relations of power
that arise outside the local social setting.”” Neither of these are minor “omis-
sions” and it is not the intention here to make them less important.

As for the first, the material circumstances, we must recall that the wagf
referred to in this study mainly consists of agricultural terraces in a premodern
peasant grain economy, while the second factor refers to higher and external
levels of the political arena. The Zaydis have their geographical and politi-
cal setting, while a judge serves a specific constituency or jurisdiction and a
certain landowning elite may hold power in a certain area. All such arenas or
fields of knowledge that we identify as the object of study are more or less situ-
ated in wider circles of power. (The judge must somehow answer to the imam
in Sanaa, etc.). But the inclusion of these relations of power that exist outside
our object of study must only be done when necessary, otherwise there would
be no defined object of study.

Barth makes two additional important remarks: First, methodological rela-
tivism must be used in the analysis. This often goes without saying, but the rel-
ativism he refers to is the same one referred to earlier in this chapter; namely,
that it is not up to the researcher to decide what is “correct wagflaw” or “cor-
rect Islam” to use as a starting point for the analysis. Second, he emphasizes
that we must assume that there is a systematic relation between knowledge
and the uses to which it is put. This means that we should expect the waqf figh

75  Ibid., 3.

76  Barth uses the term “traditions”; following Asad, “knowledge tradition” is a term suitable
to figh. The term “field,” which I use, better fits better the way waqf as an institution “ex-
ists” and is perceived by local, non-scholarly informants.

77  Barth, “An Anthropology of Knowledge,” 3-4.
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to address problems that arise in wagqf management, be these administrative,
agricultural or political, not only “Islamic” in character.”®

3 Arriving at an Analytical Framework

If we “pair” the four levels of waqf knowledge ( figh, codification, judge’s law,
etc.) with those new “aspects” of knowledge provided by Barth, a table of three
columns by four rows emerges. One can add a fourth column of the “criteria
of validity”:

Corpus of Medium Social setting of | Criteria of
knowledge transmission validity
and use

Figh

Codification and law

Judge’s decisions and
legal documents

Everyday waqf
related knowledge

FIGURE 4  Table of main analytical concepts of waqfknowledge.
Below I elaborate on each level of the table:

31 Figh

Figh, or Islamic legal theory, is a highly specialised body of knowledge that
requires years of education to master. The trajectory of this body of knowledge
has been relatively stable over time and space; its vocabulary and conventions
have remained consistent for centuries and stretches over continents. It is an
“academic” type of knowledge that is mainly acquired in settings of higher
education with actors such as students (talib, pl. tullab) and teachers (alim,
faqih, shaykh ilm). Figh fits very well with the term “tradition” used by Talal
Asad and Fredrik Barth.

78 Ibid., 10.
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3.2 The Figh Corpus

The corpus of figh is varied, but the core consists of textbooks in legal theory;
these are typically condensed abridgements (mukhtasar, -at) (matn, mutin)
from the classical period. Prominent examples are the book al-Hidaya for the
Hanafis, Minhaj al-talibin for the Shafi‘is, and the Kitab al-Azhar for the Zaydis.
These books are quite short and intended to be learned by heart, at least for
each lecture. These “law manuals” are simply a long string of legal rules, a con-
densed version of the most agreed-upon rules from the law school (madhhab),
covering the whole spectrum of the law.” In the basic Zaydi law manual, Kitab
al-Azhar, there is a “Chapter of Waqf” (Kitab al-Waqf') of 8o to 100 individual
rules, grouped in nine sections. In the narrow sense, these rules are the corpus
of Zaydi waqf figh. In addition to these basic texts, there is the genre of com-
mentaries and explanations (sharh, shurih). For the Zaydis, one of the most
famous commentaries is the Sharh al-azhar. These commentaries must be
studied by the intermediate student; advanced students must be able to thor-
oughly understand the discussions related to each of the rules. In addition to
such works there are a wide range of other sub-genres or Islamic subjects, such
as Arabic grammar (nahw wa-sarf) and morphology (irab), logic (mantig),
theology (usil al-din, kalam), Quranic exegesis (tafsir), hadith compilations or
commentaries (musannafat), and principles of law (usu! al-figh). These other
subjects are fundamental to the study of figh, but not part of figh in a nar-
row sense. In Yemen, the more practical of these subjects, such as language
and logic, were called the “instruments” (alat). The corpus of figh, although
depending on the level of the figh, consists of a string of rules in addition to the
literature of explanation and discussion surrounding those rules.

The typical actor in figh, in terms of number, is the student, not unlike other
systems of learning. As the student advances, more and more leave their stud-
ies and ultimately only a few scholars are left from their age group. Thus the
largest number of actors are those that leave early; these students become
imams of local mosques, a secretary or waqf administrator. The most rare ac-
tors are those experts that write authoritative works and treatises later used by
other scholars and students.

3.3 Figh Medium

Until the late nineteenth century, the medium of these texts was handwrit-
ten manuscripts; in Yemen this was true well into the twentieth century. These
were immensely expensive and learning took the form of memorizing highly

79  See Fadel, “Social Logic of taqlid”
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compressed texts (matn, mutin) along with selected commentaries. This made
it possible to study without possessing, or even having access to, such a physi-
cal book at least for the early stages of the study. In the late nineteenth cen-
tury, printed books started to be used Yemen and in the early twentieth cen-
tury the important figh work, Sharh al-azhar slowly became available in print
form; thus it became much more possible to consult the physical texts directly.
Today, the use of PDF files, USB sticks, handheld mobile devices, and a wide
range of electronic formats, along with access to the Internet means that the
possibilities and constraints of the medium are fundamentally different than
they were a hundred years ago.

The most important medium was and still is the human memory. Vast
amounts of knowledge must be accumulated before any sort of independent
reasoning can be made. This knowledge is shared through written texts, but it
can hardly make sense without participation in a traditional study circle. From
this we can also see that studying figh is also a study of power, discipline, and
respect, perhaps we can even use the word indoctrination in its original sense.

The most dedicated students and teachers travelled around Yemen and the
Muslim world and brought with them new knowledge and texts. Most stu-
dents only travelled to the closest city, but those who visited the major schol-
ars of their law schools or indeed other law schools could participate in very
advanced debates that questioned the very fundaments of knowledge and
religion.

3.4 Figh Social Setting of Transmission and Use

The mere attempt to separate and isolate the two previous parameters (“figh
corpus” and “figh medium”) was not successful in the sense that both seem
inseparable and intertwined with the knowledge field called “social setting of
transmission and use.” This illustrates how intimately these parameters are in-
terwoven into each other. The stability or instability of these parameters are im-
portant: For example, once printed books became available, figh did not neces-
sarily have to be studied in a madrasa; young educated men8° could approach
the corpus themselves.8! Perhaps this changes the meaning and how the texts

80  Of course the same is true of women; the phenomenon of contemporary women figh
students could not be investigated in this study, but is obviously important.

81  See Messick’s chapter on the new lawyers’ association and their periodical “al-Qistas”:
Brinkley Messick, “Cover Stories: A Genealogy of the Legal Public Sphere in Yemen,” in
Religion, Social Practice, and Contested Hegemonies: Reconstructing the Public Sphere in
Muslim Majority Societies, ed. Armando Salvatore and Mark LeVine (New York: Palgrave
Macmillan, 2005).
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are interpreted. A traditional setting of figh teaching is also framed in ritual
gestures and special clothing that add levels of meaning to the knowledge.82

3.5 Figh Criteria of Validity

As for the criteria of validity, this is a topic that is central to chapters 5 to 8; I
only mention it briefly here. The student only needs to know the validity re-
quired for his goals and his level of study. Above him, or behind him, is a com-
munity and a hierarchy of scholars fading out into chains of famous imams
and ulama’ of the past. When attempting to produce a map of sources of valid-
ity and “certain” knowledge, many western scholars use the emic scheme of (1)
the Qur’an, (2) Sunna, (3 or 4) analogy (géiyas) or consensus (jma‘), and some
add jjtihad (the production of new law) or various forms of “flexible elements”.
However, such a classification is idealized and quickly becomes self-contradic-
tory as the actual strings of validity behind the rules in the figh often do not go
all the way “back” to the texts of revelation. The chains of reference, “inference”
and “trust” usually stop long before the Qurian. For the literalists and tradition-
ists such ultimate anchors of certainty are more often invoked in comparison
to more intellectual rationalists who claim that there is hardly any certain
knowledge in the shari‘a and that all rules must be understood and interpreted
by fallible human minds.83 There is a tendency for Zaydis to rely on references
to the statements of earlier Zaydi imams, which are based upon doctrines that
emphasize the role of the ‘house of the Prophet’ (ak! al-bayt); similarly Shafi‘is
focus on the rules of interpretation laid out by al-Shafic and other major
scholars, which focus on the thousands of narratives (hadith) of the Sunna of
what the Prophet said and did. Neo-traditionists like al-Shawkant and pres-
ent day Salafis place even more emphasis on the perfection of the revelation
and the importance of skipping over the classical tradition and directly look
at the hadith material. But this perspective is highly textual in the sense that it
builds, to a large extent, on how Muslim historians and jurists themselves have
presented legitimacy, how validity is situated and reasoned differently in dif-
ferent sects and law schools. If one studies a figh book together with a student
of shari‘a, one is left with a rather different picture, one where chains of trust
and genealogies of references are rather short and accepted even though they
do not extend far back. The study of texts through ethnography and praxiology

82  See for instance Michael Lambek, “Certain Knowledge, Contestable Authority: Power and
Practice on the Islamic Periphery,” American Ethnologist 17, no. 1 (1990): 23—40.

83  Foraninter-law school debate over shari‘a epistemology, certainty, and doubt, see Robert
Gleave, Inevitable Doubt: Two Theories of Shi‘i Jurisprudence (Leiden: Brill, 2000).
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allow us to study the act of reference to norms, ideals, and validity, instead of
the internal (in)consistency of the system of norms.

Just as the chains of references in the Zaydi wagqf chapter go relatively deep
in some works (like the Sharh al-azhar), other works intended more for prac-
tical application by administrators and judges (like al-Taj al-mudhhab) have
few references if any at all. And for a professor at the faculty of sharia and
law at the University of Sanaa, the reference (claim) that something is a géiyas
(“analogy”) may not be the same as giyas was for al-ShafiT himself. Whether a
chain of reference to its source of validity is long and elaborate, or whether it
is short or even absent depends on the very local context and the “need” for
validity there and then in that specific setting. To be effective in a certain legal
setting, it is not always necessary, perhaps not even fruitful, to produce the full
chains of validity. Such chains are, after all, also vulnerable and once fleshed
out they may be subject to critique and attack. Another strategy may be not
giving the chain of validity or the argument behind a rule, rather simply letting
it end on an authoritative name, which consensus and convention has already
validated. Perhaps the chains of references are also in this way partly circular;
the law school validates the rule, and the way the rule is respected together
with other rules validate the concept of the law school. Much of the figh is in-
tended for one’s own pre-defined audience who have already accepted certain
frames of conventions. Although genres like usil al-figh (principles or meth-
odology of law) exist in all law schools, such high-level exercise is not what
the average figh actor engages in. The average figh actor learns law in order to
become a local teacher, scribe, notary or a judge, not in order to question the
fundaments. A personal religious quest for a modern educated individual is
again something quite different and wagqf figh would not be a main focus for
such a student.

Most actors of figh begin as students who are not permitted to question
the knowledge they learn. The very few that do advance are allowed, and later
indeed expected, to question and discuss and deconstruct legal rules and be
able to state the sources of the authority of individual rules. The higher the
level one reaches, the more important is the debate itself and the search for
true knowledge of what God intended with the revelation or the true purpose
of the law. The validity thus also comes from one’s level of study: For the be-
ginner, the knowledge is valid because the teacher says it is, for the expert, it
is valid because he is able to access rare and new and authoritative sources
and use multiple methods. And ultimately it comes down to degrees of doubt
and certainty. The expert knows that no knowledge is absolutely certain. Waqf
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is arguably not mentioned in the Qur’an. Everything in between is related to
chains of trust, trust in persons, and trust in other’s knowledge.84

Figh usually refers to the premodern debates and if too many modern words
and concepts are used, the image of “proper” figh is lost and the debate chang-
es into a debate that the traditional fagih simply refuses to take an interest in.
Today, many Islamic scholars carefully avoid politics and instead deal mostly
with theories of correct prayer positions and what types of music are good
and bad; in short they address moral issues rather than “legal” issues such as
wagqflaw.

This is not to say that the premodern theories of transactional law
(mu‘amalat) are not still alive in traditional study circles today. They are, but
these are not very “interesting” for the public, or for religious movements that
claim attention in the mass media or vie for the attention of the public and
Muslims at the Friday prayer. Today, many students of figh do not come from
learned families, and Salafi-oriented actors hardly focus on wagf at all. As
Zaydis also operate in a doctrinal “war” against such forms of neo-traditionism,
even more focus is taken away from “dry and boring” transactional law. The
transactional law now used by the courts is similar to premodern law, with only
minor changes; for the most part these changes are the addition of modern
words and terms related to procedure. Thus there is a tendency to see “original”
figh as “religious” and thus a personal moral quest and the present-day applied
law as something related to a profession. If we are to focus on the more legal
figh and not on the religious one, we see that waqf figh fades into modern law
during the twentieth century, yet the validity of the modern wagqf law is far
from strong, purely descriptively speaking, in terms of the extent to which it is
actually followed. The modern, present-day waqflaw is caught between shar?
validity and a modern discourse of law, as traditional, Muslim jurists ( fugaha’)
are not the only actors with education and authority anymore.85 Law gradually
takes other forms in other forums, yet in a country like Yemen, the tradition re-
mains strong; this can be seen in the ways legal documents are written, in ways
that scholars (‘ulama’) manifest their authority (through dress and behaviour)
and in the way they refer to old figh works when court decisions are written.

84  Aliteralist or traditionist would of course claim that the Qur’an and the canonical collec-
tion of hadiths is certain knowledge and that these texts can be used without applying
humanly fallible reason. This emic claim is discussed in several places elsewhere in this
book.

85 See Messick, “Cover Stories.”
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The mention of court leads us into a more narrow understanding of law and to
the field of codification.

3.6 Codification

The term “codification” in this study mainly refers to the creation of imamic
decrees, the creating of the present-day wagqflaw, and the historical processes
behind this creation. In a narrow sense, the present-day codification is the
waqflaws of Yemen as published by the ministry of justice and the ministry of
legal affairs. Since the 1970s laws have been drafted by the “codification com-
mittee” (lajnat al-tagnin). In 1976 most of the present waqflaw was drafted and
issued. Before the Republican revolution in 1962, codification was a task of the
Zaydi imam, indeed it was also a duty, in matters where the figh was too broad
and needed to be narrowed in scope in the face of diverging, alternative, pos-
sible rules. In theory the imams had sole monopoly in issuing valid law, and
the judges of the country, also appointed by the imam, were obliged to follow
these laws. When an imam died, a new imam took over and issued his own
codification.

The field of codification, even today, is caught between, and interacts with
both figh and the local notaries and judges, as we discuss in chapters 4, 5, 6,
and 7. In this book, I intend to examine premodern codification (as the imamic
decrees arguably were), and consider codification in a wider perspective. Codi-
fication is the ideal, the process of narrowing down the scope of possible rules,
and it is also the product of that process—the set of coherent, enforceable
rules. “Codification” is more specific than “law.” It specifically centres on the
need for coherence, applicability, and enforceability. It must also be “known.”

3.7 Codification Corpus

The “corpus” of codification is law in decree form that states in clear, coherent
language what is “legal” and the binary opposite, what is “illegal.” Since wagqf’is
a contractual law regulating the transfer of property or rights from one legal
person to another, a main focus is what constitutes a valid contract. There is a
need to limit the destructive scope of contradictory alternative rules found in
the figh literature. “Destructive” because as a debate, most suggestions for rules
in figh have a potential counter-suggestion. Thus we should not forget that at-
tempts at codification are found already at the figh level. A large part of figh
and several special works are dedicated to giving the judge or the introductory
student or reader a clear and defined corpus of rules to follow. Some rules are
better than others, more valid, according to the madhhab, as elaborated upon



REPRESENTING VALIDITY IN ISLAMIC LAW 67

in chapter 4.86 Codification seeks to limit the law to one choice only, so that
all judges and legal actors make the same rulings in similar cases, at least at
the local level.87 Systematicity is an underlying fundament. Codification uses
specialist legal language that judges can apply, yet it also draws on the lan-
guage and validity of figh. When codification is not intended to be applied,
but is rather meant as a political or doctrinal statement, it is perhaps better
to characterise it as such. In the modern Yemeni waqflaw we find some ideal
but impractical elements—these we outline in chapter 6, in order to highlight
the relationship between waqflaw and figh and shari‘a. The codification is not
entirely cut off from figh, but draws on it, this is something that makes codi-
fication and figh at times hard to distinguish if one does not also look at the
setting of its transmission and use.

3.8 Codification Medium

The ideal type of imamic codification was decrees in the form of letters to the
judges or public fatwas they were obliged to follow. At the city or village level,
local market laws,38 tribal laws,89 and village water irrigation laws could also be
formulated as a public, collective contract on which prominent witnesses and
judges attested, and also in written form. Yet these laws are only partly shar,
and the waqflaws were usually not a part of these local codifications. As we
see in chapter 4, much of the premodern Yemeni wagqf codification was built
into figh works like the Sharh al-azhar and al-Taj al-mudhhab, the former being
a work that also involves legal debate, while the latter is much more univocal
and coherent, with fewer alternative rules.

86 See, for example, Fadel, “The Social Logic of taglid.”

87  Itis common to hear that “the sharia cannot be codified.” Some argue that there is no
Saudi codification and that judges consult figh directly and thus arrive at rules indepen-
dently. This may be an ideal in some states and perhaps partly a practice, but one must
assume that both judges and those who use the court system communicate with each
other and further, that some rules are known to be more valid than others. There may be
an implicit standard that judges must follow. This does not mean that coherence and sys-
tematization and therefore codification in the ideal form described in this chapter must
exist at all time and in all places.

88  SeeR.B.Serjeant and Isma‘l al-Akwa’, “The Statute of San@’ (Qanun San‘@’),” in San‘a’: An
Arabian Islamic City, ed. R. B. Serjeant and R. Lewcock (London: World of Islam Festival
Trust, 1983).

89 A prominent example is the work Paul Dresch, The Rules of Barat: Tribal Documents from
Yemen (Sanaa: Le Centre Frangais d’Archéologie et de Sciences Sociales, 2006).
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3.9 Codification Setting of Transmission and Use

Codification was drafted by individuals who understood the politics of balance
between various interests: those of the ruler, the ulama’, and the landowning
elite. Politics are balanced against figh discourse and solutions must be suc-
cessful and acceptable for a wide range of actors, not only the ulama’. A rule
can be ideal, but ill-suited to local context for various reasons. Codification is
an ongoing process that involves listening to the thoughts of the local actors
and, at the same time, being a tool of the ruling interests. Usually, codifica-
tion is formulated by a few state-appointed, well-educated experts who, in ef-
fect, resemble state employees, or bureaucrats, though they vigorously insist
on their impartiality and loyalty to doctrinal principles and religion. Power is,
however, a necessary component, whether the codification is meant to be en-
forced by a state or by members of a tribe or community. In modern Yemeni
wagqf codification, the author presents himself as an Islamic scholar and the
party issuing the law is the state. Previously the Zaydi imam held both roles.
The actors involved in the process of codification are educated in legal theory
and debate; this legal debate and other preparations of the code take place
before (and perhaps after) the process of codification. In a narrow sense, it
is only the moment of issuing and subsequent implementation, upholding,
and defending the law code that constitutes its “use” and “transmission.” Prior
to that point, and perhaps parallel to it, it is a debate, or legal theory. As we
see later in this book, wagf'law is not only formulated in a top-down model,
from the centre of power and imposed on the peripheries; rather local cus-
toms and local elites, waqf actors, and waqf administrators were also impor-
tant to the process and must have discussed and made local adaptations to the
wagqflaw.

310  Codification Criteria of Validity

The imamic codification was highly saturated in figh language. The fatwas or
the decrees (ikhtiyarat) issued by the imams balanced between raw political
power and the need to build the law on the validity of figh. This book, especial-
ly chapter 5, focuses on the history of the codification of wagqflaw. The act of
codification could also be “reflexive,” as noted by Bernard Haykel.9° By codify-
ing the laws, the imams could publicly confirm their roles as imams, lawgivers,
mujtahid scholars, and guardians of society and of Islam. The ability to issue
law legitimizes the state.

9o  Bernard Haykel, Revival and Reform in Islam: The Legacy of Muhammad al-Shawkani
(Cambridge: Cambridge University Press, 2003), 202.
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Codification requires some degree of institutionalized power in order to be
enforceable, a system of courts and administrators and some type of police or
military that can enforce the decisions of administrators and judges. In some
geographical areas or during periods when the state is weak, one may rightly
ask where this enforcement comes from. The level of codification can also be
resisted or circumvented by local judges and users of law; they can go directly
to the jurists and make their own codifications. Here it is important to bear
in mind that the wagqf figh serves a need in the society and most enforcement
of wagflaw can indeed be done on a local, non-state level as long as there is a
certain degree of local political stability. The judges only need witnesses from
the village and a general consensus in the village that everyone should respect
everyone’s contracts and ownership documents.

The validity of codification partly lies in the raw force of the government
and the local political power, be it elites in a village, members of a tribe or
a state that can implement a set of coherent rules. If asked, most actors are
unable to elaborate upon the exact relation between sharia and codification
and to what extent the shari'a can be codified at all without destroying its le-
gitimacy. Only rather well educated actors would openly admit that the shari'a
is self-contradictory, and because they are well educated, they know very well
when to put forward such a statement and when not to. Public political de-
bates cannot escape the hierarchy of validity in the figh, but that does not
mean that arguments from figh debates can be simply taken out of the figh
context and enter into the public debate over what the law (code) should be.
The actors involved in modern codification debates are not necessarily versed
in the same details as the traditional actors of figh, thus arguments can be for-
mulated slightly differently. The same words may be used, but the new context
and actual usage gives a new range of meaning and a new range of validity.

The public debate that takes place in a modern society, with multiple means
of communication, and the debate that takes place in a traditional, premodern
society are very different. Even in one and the same society, a variety of debates
can take place in different fields and levels of the society. Methodologically

91 I am referring to the basis on which people accept that laws are legitimate. For example,
when asked in public, Muslims would likely claim that the Quran, God, and the Prophet
are the source of all laws, these are followed by the akl al-bayt (for Zaydis), and imams and
scholars from the classical period who formulated figh, then the practical rules that were
added later, along with custom. For a jurist ( fagih) there is a hierarchy of sources, but for a
layman who wants to make an argument in a court case or in a public debate, he may skip
some of this “ideal” hierarchy and refer directly to a rule that originally came from custom
but can now be found in a figh book. For him the fact that it is in the figh book renders it
sufficiently valid.
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and analytically, the field of codification is more difficult to define than that of

figh; the discrepancy between the normative reality and the sociological real-
ity is even more pressing, especially when parts of the Yemeni wagqflaw is not
used and arguably not intended for use, as illustrated in chapter 6. Codification
is supposed to serve local life and actual legal problems, therefore describing
in detail a law that is only partially used appears to be even more problematic.
Many scholars, both western academic and Muslim, also tend to see the level
of codification as less interesting since it is not as real, “pure,” or authentic as
(their view of) the shari‘a. Whether or not the codification is authentic is irrel-
evant here, what is relevant is why it is formulated as it is, and to what extent
it is enforced as law and how people (judges, lawyers, and lay people) think
about it and relate to it. This latter form of knowledge takes us to the next so-
cial field where knowledge about waqf and legal validity is used.

3.11 The Judge’s Waqf

This is the field of the local notary or the judge and the production of legal
documents. It also partly overlaps with administrative knowledge and practice
such as waqf bookkeeping and the use of wagf inventory registers by public
wagqf administrators. We can call this field the “judge’s waqf” or the “public ad-
ministrator's waqf” and say that it deals with individual wagqf cases and their
validity. It is not necessary to strictly limit this to the judge or the court, it can
be extended to all forms of local, formal, usually written wagqf practices.

312  TheJudge’s Waqf Corpus

The corpus in the narrow sense is easy to point out; it consists of a written
document representing the legal validity of the wagqf. Thus that piece of paper
contains the essence of the waqf, there, where it is recorded. A waqf can also
legally exist solely in the form of public knowledge (shuhra); it is not a legal
requirement that it be written down, however wagf documents are commonly
written down in Yemen. In a wider sense, the judge needs more knowledge
that what is written in the wagf document; he needs knowledge of figh, and the
codified, agreed upon figh, and state codification. He needs to know the pre-
cedence of previous cases and what the local political forces expect from him.
And most importantly, he needs to know how to write a valid legal document.
Thus the corpus of knowledge is not as clearly defined as the two previous
fields, it is more divided into explicit and implicit aspects.

A legal document as a corpus is a rather short text, written, or sometimes
oral, that ties the ownership, or right, to a specific person or group. As an aggre-
gate, it is the patterns of such documents; we find a high degree of consistency
in how they are formulated.
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3.13 The Judge’s Medium

As indicated immediately above, it is difficult to separate the content or cor-
pus of a wagf document from its medium. This becomes clearer if we imagine
changes in the medium; changes in ways people keep records and make the
content public. In a narrow sense we can simply point to the pen and paper as
the medium. In a wider sense we must also look at how such papers are stored
in private homes, how they are known, and the crucial importance of a general
understanding and respect for such legal documents in the local community.

314  TheJudge’s Social Setting, Transmission, and the Use of Legal
Knowledge

In a narrow sense, the social setting is the very act of inscribing validity into the
wagqf document. The context is the reception room of the notary (al-amin) or
the judge, traditionally, this was often the judge’s house. In modern, urban legal
cases it would be the courtroom. We must also separate the act of setting up a
wagqf from all other forms of legal action related to waqfin general. If we look
at the social setting, transmission, and the use of legal knowledge in a wider
sense, the judge or public administrator must have some legal education. He
must be in contact with colleagues. He must gradually rise in rank from being
a secretary in a father’s or an uncle’s court and learning how to behave and act
like a proper notary or a judge.®?

315  TheJudge’s Criteria of Validity

When a property changes hands, or when a wagqf is initiated or changed, a
document is written in legally binding terminology taken from figh and from
previous cases. The document reproduces “facts” like the nature and descrip-
tions of the object, the persons involved and the changes in legal status of the
object addressed in the document. Legal documents are heavily dependent on
connections to their local context, to witnesses, names of agricultural fields
that are known to everyone in the village and they are dependent on a cer-
tain degree of publication. Today most such documents are copied into pub-
lic registers. In the past, if the judge were locally respected, his handwriting
in itself would be an autographic guarantee of the authenticity of the legal
instrument.%3

92 For more elaboration on the role of judges, see Brinkley Messick, The Calligraphic State:
Textual Domination and History in a Muslim Society (Berkeley and Los Angeles: Univer-
sity of California Press, 1993), in general and specifically 167171, 186, 192—200; “Provincial
Judges: The Shari‘a Judiciary of Mid-Twentieth-Century Yemen,” in Law, Custom and Stat-
ute in the Muslim World, ed. Ron Shaham (Leiden: Brill, 2006).

93  See for instance Messick, Calligraphic State, 215.
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In wagqf, some actors gain and other lose when a wagqf is set up, and the
judge’s or the notary’s job is to create a legal document as an instrument that
is just as strong and enduring as the founder of the wagqf wishes. The validity
of such an instrument exists in a local political order, in mutual agreement
among the landowning elites or patriarchically structured clans. In cities,
more elaborate political orders exist, including police and other forces that
can effectuate judges’ decisions. In a context like Yemen, however, one should
not take the western concept of the rule of law for granted. Many conflicts
are open to negotiation and if the judge makes a ruling according to valid figh
knowing that this ruling cannot be effectuated, he would undermine his own
position. Since the judge replicates and produces rulings that are fairly coher-
ent over time, he is also part of a codification project in a common law sense.
Still, if asked, judges usually claim that what they do is simply to implement
shari'a by following the old and well-known authoritative figh books.

316  Local Daily Waqf Knowledge
Locally, at the village level, everyone has a relationship to a waqf as a waqf
user. The local mosque, water basins, and inns for travellers were mostly waqf.
These structures had houses, shops, and agricultural fields donated as wagqf for
the benefit of the local population. These were rented out and the income was
used to take care of the wagqfs.

Every day, these structures are used, even by persons who cannot read or
write or who do not know anything about wagqfas a legal institution defined in
figh. Counted in number of persons, these are the vast majority of actors relat-
ed to waqf- They grow up with the physical structures around them and learn
which house and which agricultural field is waqf and what this means in terms
of their rights and responsibilities or those of others. The actors often live in
face-to-face relationships. Perhaps they even enter into a conflict with other
waqf actors and come before the judge. Certainly, they will have heard about
such conflicts. Daily knowledge of wagqfs is something that is learned and dis-
cussed, but it differs from the other fields of knowledge described above, be-
cause it is not dependent on logic, formality or sanctionability, the way, for
example, codification or figh is. It may just as well be built on emotions, memo-
ries, and narratives of local good and bad deeds according to local moral stan-
dards. Some common narratives are ideal: “‘How the forefathers used to respect
wagqf, by even washing the plough so that earth from a waqffield would not be
taken to a private field” Others believe that wagqf fields and wagqf assets are a
way to allow poor people access to cheap rental flats and building plots. “Its
wagqf, why should they not get cheap rent?”

The field of daily wagf knowledge is not easily broken down into separate
analytical categories. This is because this field is much more heterogeneous
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than the other three. The social setting is the local village, the city quarter, the
daily interaction like gat gatherings and discussions after the Friday prayer.
And the medium is mainly oral narratives. The physical waqf structures are
also a sort of medium that ideas and memories are attached to. The criteria of
validity depends largely on the type of daily knowledge; if we narrow down the
scope of knowledge to norms and social control, then this blends with local
perceptions of what is moral, and religion is only a part of this.

317  Methodological Aspects in the Different Knowledge Fields
The division into four fields of waqf knowledge also highlights some method-
ological aspects: The three first levels are usually defined as corpuses in writing
and as literary genres although most of the knowledge “around” the writing
is situated in knowledge, conventions, and practices. In a society with a high
rate of illiteracy, the fact that these kinds of knowledge involve skills of lit-
eracy is a very important distinction to bear in mind since being able to read
and write was, and still is, limited to parts of the population. It is a skill that
requires a high investment in training and resources. This certainly also ap-
plies to the researcher who would have to learn handwriting, language, and
the conventions as well. In the fields dominated by textual material, there is
always a problem of how to access the “original” meaning. Be it the meaning of
the one who wrote it, of the ones who read it later, and of present informant-
readers. On the positive side, legal texts are by their very nature and purpose
relatively clear and free of ambiguities. This does not mean that reading figh
cannot also have ritual aspects or, that large parts of figh are mainly an inter-
nally oriented discourse—this is certainly the case. But when focusing on the
parts that deal with mundane legal problems, the fagih author, the reader, and
the researcher can to a large extent share a frame of reference and common
concepts, despite hundreds of years of separation between the researcher and
the text and the users of the text. The field of everyday wagqf knowledge is a
field seldom available to historians because of lack of data. Historians must
extrapolate from legal documents or the other textual sources or archaeologi-
cal sources in order to reconstruct “what actually happened” or “what people
were thinking.”

If we change the focus of the parameters of the fields of knowledge in order
to highlight the key actor in each field, the three upper ones still stand out as
more defined than the last field, which remains rather all-encompassing:

The fagih, ‘alim (and his colleagues and his students)
The imam, the state-sponsored scholar, local elites

The judge, the notary and the public waqf administrator
“Everyone” who has a relationship to a wagqf
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The fact that the fourth field is so open reduces the value of this field as an ana-
lytical tool; this is an argument for specifying it further, especially in a purely
ethnographic or anthropological study. This has not been given priority in this
study and we shall leave it at that here.

The four fields of wagfknowledge are separate from each other for the sake
of clarity as a typology of ideal types, yet they are obviously interconnected
in ways I discuss below. They are useful as theoretical ideal types both in the
process of identifying what to look for and in the process of understanding the
complexity of the empirical material. But they should not be claimed to “exist”
as a conclusion.

There is a strong “intertextuality” between the ideal types or fields. The
actors borrow narratives, concepts, and metaphors from the other fields. Al-
though I give the fields in this chapter as a list, I do not intend to present the
fields in an absolutely hierarchical way, nor do I mean that level 2 cannot be
directly related to level 4 without the intermediary of level 3 and so on. I pres-
ent it this way here because most informants do present the “topography of
legal norms” in a similar hierarchy.

Of the four fields of waqf knowledge it is the field of figh that stands out
most clearly, and fits the ideal type of a “knowledge tradition” or a “field of
knowledge.” When we attempt to define and relate the other fields to each
other we produce more friction. This friction is fruitful. By showing in exactly
what ways figh is not just a closed field, but indeed interconnected with the
other fields we can read the very rich figh material in a new light, and situate it
more clearly in historical and social practices.

How a norm “exists” is very different from one academic discipline to another.
At one extreme, Arabists simply translated and edited some of the abridged
law manuals like the Minhaj al-talibin and the Hidaya and thus re-produced
normative knowledge. At the other extreme, a “law” does not “exist” prior to
action and power and only reoccurring patterns of behaviour can indicate a
social regularity, though one can never be fully “proven” to exist. In intermedi-
ary positions there has been a tendency to over-generalize what Islamic law
is and to focus on the ironic® discrepancy between ideal “theory” and “local
practice” even when the actual available sources are fairly contextualised.

94  See Dupret Baudouin, Practices of Truth: An Ethnomethodological Inquiry into Arab Con-
texts (Amsterdam and Philadelphia: John Benjamins Publishing Company, 2011), espe-
cially 59-68.



REPRESENTING VALIDITY IN ISLAMIC LAW 75

This chapter seeks a level of refinement in these matters. Further, I shift away
from a separation of “norms” and “practice” towards using Fredrik Barth'’s the-
ory of knowledge, which maintains that all knowledge also consists of social
contexts, practices, and media. Thus “shari@” is not to be seen as the “theory”
or, the “doctrine” that affects the local historical and ethnographic practices.
This twofold model must be elaborated upon by also looking for legal ideals
and pragmatic legal approaches taken by actors in their own context. Only
then can we see that figh has its field, the judge’s law has its field and so on,
even though discourses and arguments of validity may be inspired from other
levels and borrow legitimacy from them. When looking for constructions of
validity in wagqf, this is crucial; the criteria for validity are different in the (here
four) different fields.



CHAPTER 3

Central Waqf Administration

Wa-kam siqayatin wa-madrasa
gad asbahat awqgafuha muntamisa®

How many a sabil and school
have lost their wagfs [or have no proof]

AL-QADT ‘ALI B. SALIH B. ABI L-RIJAL (d. 1135/1722 or 23)

In this chapter I provide background information about the central waqf ad-
ministration in Yemen. The chapter consists of two parts: The first and shorter
part elaborates on what has been published about wagfin Yemen and how this
literature has struggled with defining what “public” wagqf is. The second and
longer part is a historical presentation of what is known about the develop-
ment of central, public wagf administration in Yemen from the time of the
first Ottoman occupation (ca. 957/1550) until today. The bulk of this histori-
cal presentation focuses on the period from Imam al-Mahdi 1-Abbas (r. 1161—
89/1748-75) until today. Throughout this period there was a striking degree of
continuity in the forms of administration and also in terms of how the central
government cooperated with local elites without giving away the potential
benefit that can arise from administration of wagqf. In periods with a strong

1 This is verse number 35 in a gasida of 67 verses concerning the mismanagement of waqfin
Sanaa, written by al-Qadi ‘Ali b. Salih Abi I-Rijal (d. 1135/1722 or 23) for the ruler of Sanaa,
Imam al-Mu’ayyad Muhammad b. Isma‘il (r. 1092-97/1681-86). Muhammad b. Muhammad
b. Yahya Zabara, Nashr al-arf li-nubal@’ al-yaman ba‘da al-alf (Beirut: Markaz al-Dirasat wa-
Buhiith al-Yaman, Dar al-Adab, 1985), 2:198—the gasida is on 2:214-216. (The word “wa-kam”
is repeated twice, which is a print mistake; the Arabic could read something like wa-kam
sigaya wa-kam madrasa, which would add a syllable and ease the reading). Serjeant has
translated verse 22 and 23 of the same gasida: “Don’t leave our wagfs to an inspector / Who
will spend on the furnishings of (his own) belvedere / And, with concrete, his house will be /
Well appointed, despite any gadi” R. B. Serjeant, “The Mosques of San‘@: The Yemeni Islamic
Setting,” in San‘@’ An Arabian Islamic City, ed. R. B. Serjeant and R. Lewcock (London: World
of Islam Festival Trust, 1983), 315.
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central government, parts of the waqf administration were further centralized
and, for example, under Imam Yahya (r. 1911-1948) “unused” public wagqfs were
re-grouped to form the basis of income for the newly founded ministry of edu-
cation. This chapter mainly focuses on the centralized public wagfadministra-
tion. Much waqf was managed locally or even by the family of the founder,
a fact that is difficult to quantify with the available sources, but one that is
problematized throughout the chapter.

1 Types of Waqfin Yemen

A description of which types of wagfexisted, or exist, in Yemen depends on the

criteria of the “types.” Three such criteria are commonly used to classify wagfs:

1 According to type of expenditure/beneficiary (mosques, water supply,
etc.)

2 According to types of administration (degrees and types of private and

public administration)

3 According to type of income-producing asset (agricultural land, shops,

etc.)
I do not address the third type here. Suffice it to say that by far the most im-
portant type of object made into waqfis agricultural land. In the cities there
are also a significant number of houses and shops for rent, and wagf rental
building plots.?

It is common to divide the wagqf beneficiary into two types: private (ahli
khass, dhurrt) and public (or charitable khayri, ‘amm). However, this distinction
is not as clear-cut as it may seem. The rest of this chapter shows that the dis-
tinction between private and public beneficiaries does not correspond to the
distinction of private and public administration, although this simple fact is
often overlooked in academic representations of “types” of waqfin Yemen. As I
argue in several places in this book, the distinction between private and public
waqfis an ideal and problematic distinction. In practice, it is just as important
to distinguish between the state administered waqfs and the privately admin-
istered wagqfs. First, I briefly review established typologies of waqfbeneficiaries

>

2 For wagqfshops for rent in the market area of Sanaa, see Walter Dostal, Der Markt von Sana
(Vienna: Verlag der Osterreichischen Akademie der Wissenschaften, 1979), 15-18. Mermier
also addresses this, partly based on Dostal, see Franck Mermier, “Les Souks de Sanaa et la
Societe Citadine” (PhD thesis, Ecole des Hautes Etudes en Sciences Sociales (EHESS), Paris,

1988), 317-323.
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in Yemen; this is followed by a similar review of types of waqf administration.
In modern western and Yemeni academic works there are several such typolo-
gies; I present them chronologically, according to when they were published:

11 Types of Beneficiaries of Waqf in Yemen: Types of Waqf Services
Serjeant’s typology from 1983 seems to be based on a quotation of Husayn al-
‘Amri, who in turn quotes the minister of awgaf at the time, al-QadiMuhammad
b. Lutf al-Sabahi.3 In short it gives these beneficiaries as:

1 Mosques
‘Ulama’ and religious education
The sick
One’s descendants [i.e., family wagf]
Water supply and shelter for travellers
Public baths

7 Animals
In 1987 the ministry and ‘Abd al-Malik Mansur published an official book about
the ministry of awgaf: al-Awqaf wa-l-irshad fi mawkib al-thawra.* At the time,
he was the deputy minister. In his book (hereafter called al-Mawkib), the list is
increased to eight types.® The types are presented without a specific historical
context.

1 Mosques
Education
Descendants
Disabled persons (dawu - Ghat)
Feeding the poor

UL A~ W N

Expenses of the poor related to marriage®

Village reception halls [for hospitality towards guests]

Sick animals

In his book on wagf in Yemen Hasan ‘Ali Mijalli presents a typology that he
claims was given to him by the ministry.” This typology is much more elaborate

VN Ul W N

3 Husayn al-‘Amii and R. B. Serjeant, “Administrative Organisation,” in San‘a An Arabian Is-
lamic City, ed. R. B. Serjeant and R. Lewcock (London: World of Islam Festival Trust, 1983), 152.

4 ‘Abd al-Malik Manstr, al-Mawkib.

5 Ibid., 148-152.

6 See Serjeant’s treatment of this topic. al-‘Amr1 and Serjeant, “Administrative Organisation,”
152.

7 Hasan ‘Ali Mijalli, al-Awqaf fi [-Yaman: al-Itar al-sharT wa-l-ganani li-l-waqf wa-maqasidihi
al-‘amma wa-tartkh al-waqf wa-dawrihi al-igtisadi wa-l-ijtima7 (Sanaa: Maktabat Khalid b.
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than the previous ones and consists of the main types with a further division
into sub-types:
Main types
A.  Mosques
Education, ulama’ and the learned (al-muta‘allimun)
Health; support for the sick
Graveyards in general and graves of saints and dignitaries
Religious festivals of different types
Water services
Housing, roads, and travellers
“Social”; the poor, orphans, and food support
Animals
J.  Public waqfs where the beneficiary has become unknown.
For example, “type F, water services” includes the following sub-types:®

FCmomEOOW®

F. Water services

1. Waqfal-ghuyul For the repair and maintenance of the springs of the
ghuyul? [ganat], cleaning, and repair of the conduits and
canals.

2. Wagffor wells For digging wells for drinking water, and for ongoing
maintenance and repairs.

3. Wagqfal-sabil For the building of drinking water sabils for anyone who

passes by, their maintenance, and distribution of water
for anyone in need.
4.  Wagffor cisterns For the building of cisterns that collect rainwater,

(birak, mawayil) which are used by the local inhabitants, and for their
maintenance and upkeep.
5.  Wagqffor water For the construction of water basins, for drinking water
basins (ahwad) for livestock, and for the ongoing repair and maintenance

and the distribution of water from them.
6.  Wagffor dams For the construction of dams to collect water after flash
(sudid wa-hawdajiz) floods and rainwater and their maintenance.

al-Walid, 2002), 17—22. His source in the ministry may be ‘Ali Muhammad al-Farran, who has
presented a very similar typology, see below.
8 Mijalli, al-Awgaf fi [-Yaman, 2o0.
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(cont.)

F. Water services

7. Wagffor well For the repair and purchase of ropes (and buckets, skins,
equipment rope-wheels) that are used in hoisting water from the
(sabala) wells.

8. Others

a See ‘Abd al-Wahhab Muhammad Aslan, Ghuyal San‘@: Dirasa tarikhiyya athariyya
watha’igiyya (Damascus and Beirut: Dar al-Fikr al-Mu‘asir, 2000).

b I have photocopies of two waqf document register entries from Zabid that specify such a
beneficiary.

A typology made by ‘Ali Muhammad al-Farran in his unpublished manuscript
al-Awqaf wa-l-tanmiya fi [-Yaman?® is very similar to the one of Mijalli above
and was probably made by the same person(s), or taken from the same sources
in the ministry of awgaf. Al-Farran’s typology is the most comprehensive one
available and he mentions more than a hundred types of beneficiaries.!® Un-
fortunately, many of these types are not, historically speaking, “proven” to exist
at all. For instance, few, if any, waqf documents related to health services have
been edited and published until now. Thus the whole field of “health wagf”
may very well be an important type, but we do not know much about it and
how common it actually was. Al-Farran’s typology is also completely ahistorical
and sometimes gives the impression that it covers types of wagfoutside Yemen
as well. As for the focus on “Yemen,” it is also problematic to mix types of waqfs
from Hadramawt with types of wagfs from Sanaa for example. For instance,
wagqfs for Sufi lodges may be quite widespread in the Shafi‘1 regions, but rare in
the Zaydi regions. A “national history of waqf™ has its own logic, for example, it
portrays the institution of wagfas a very important part of the national history
of Yemen by including as many types of waqfas possible. The book of al-Farran
is by far the most detailed to date, and he does provide new historical infor-
mation about waqf administration. Some of the types he mentions are indeed

9 ‘Al b. Muhammad al-Farran, al-Awgaf wa-l-tanmiya fi [-Yaman (unpublished manuscript).
Al-Farran kindly provided me with his manuscript in electronic form. A shorter version
of the manuscript was published as Athar al-waqf wa-l-mubarrirat fi [-takaful and ijtima‘t
(Ta‘izz: Mu’assasat al-Sa‘d li-l-Ulam wa-l-Thaqafa, 2009).

10  al-Farran, Athar al-waqf, 69—91.
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documented by examples of waqf documents, not to mention many types of
administrative documents related to waqf.

One problem in making such typologies of wagqfis that some of the “servic-
es” may, in part, overlap. A mosque can, for instance, be used as a community
hall, a village school, it can have a water supply facility attached to it, which
in turn is important for the local inhabitants and so forth. In this case, these
“extra” services attached to the mosque “disappear” if any actual waqfis listed
only under the type “mosques.”

So far, there is too little information available to create sound typologies of
what types of wagqf'services existed and still exist in Yemen. Waqffor mosques,
religious education, help for the poor and sick, water supply, and village com-
munity houses were certainly all important and indeed fundamental to local
economic, political, and social life. Yet research has yet to establish how impor-
tant each type was, in which geographical area, in which social context, and in
which historical period.

1.2 Types of Waqf Administration: Public Waqf and Private Wasaya

If we look at the present-day Yemeni ministry of awgafand religious guidance,
hereafter called the “ministry,” we immediately notice a lack of transparency
in their organisational structure and mode of operation. We see a ministry that
has obviously inherited a structure from the pre-Republican, premodern past,
but exact information is difficult to obtain and even controversial. Looking at
the official information available and relying on the knowledge of various types
of informants, we are quickly confused and must ask; what is the ministry ac-
tually in charge of? What is actually taking place in the ministry? And what
other waqf'structures and practices are there in addition to those managed by
the ministry? What happened to all the individual wagfs, since what appears to
remain today only relates to medium-sized and important mosques? To define
waqf from the present waqflaw and the present state public waqf administra-
tion as they present themselves in governmental decrees produces an opaque
and even contradictory picture.

On the other hand, by looking at the historical background of today’s public
wagqf administration, we can see fairly stable modes of administration, which
can further help us to understand what to look for in the field and why exact
information can be controversial. It is important to point out that a wagffor a
public purpose does not have to be publicly managed, according to local cus-
toms and Zaydi figh rules. Yet, what we do see over time is a clear attempt by
state actors to try to draw the administration of ever more types of wagqf'into
state structures and state controlled forms. But contrary to these state forces,
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we also see in waqf documents that the founder very often stipulates that he
himself will have the right of administration or guardianship (nazar, wilaya),
and subsequently, that this right passes to the “best among his descendants,”
which practically means the leading member of his family and clan. Thus
many wagqfs have been formed with the explicit intention that the wagf not
be passed on to the government to control. In this, we can therefore see forces
working the opposite way, trying to keep wagqfs out of reach of the government
and even outside of full public/state knowledge, in order to ensure that the
wagqf, in practical terms, continues to be available and useful to the descen-
dants of the founder.

We must also remember that the construction of the state was and is highly
porous. Traditionally, the state leader, the imam, delegated administrative re-
sponsibility and thereby rights and positions to local, powerful actors and fam-
ilies; this also often included the right to administer “clusters” or “portfolios”
of public wagqfs. These individuals represented both the imam and the state,
but also themselves and their family and clan. Furthermore, we see that these
individuals often privatized the very administration by keeping administrative
knowledge and even the accounts, registers, and documents to themselves.
Some families and clans have administered public wagqfs for centuries while
states and dynasties have come and gone.!!

A typology of forms of waqfadministration is a very different issue from that
of a typology of beneficiaries. The main divide is between what is controlled
and administered by the central government through a more or less coherent
structure and those wagqfs that are not controlled by the government, but are
privately managed. There are also several grey areas between these two. These
in-between types that exist in the grey areas are mentioned and discussed
below and also in chapter 7. The most well-known published historical repre-
sentation of public waqf administration is part of a chapter found in Serjeant
and Lewcock’s edited book San‘@’: An Arabian Islamic City'? called “Administra-
tive Organisation”.!®

1.3 Wagqf in the Chapter “Administrative Organisation”
After a short introductory passage, this section presents five types of wagf
based on the work of al-Tayyib Zayn al-Abidin (al-Tayib Zein al-Abdin)."* The

11 Examples will be given in the historical presentation in this chapter.

12 R. B. Serjeant and Ronald Lewcock, San‘@: An Arabian Islamic City (London: World of
Islam Festival Trust, 1983).

13 Husayn al-Amrl and R. B. Serjeant, “Administrative Organisation,” 151-152.

14  Al-Tayib Zein al-Abdin, “The Role of Islam in the State, Yemen Arab Republic (1940-72)"
(PhD thesis, University of Cambridge, 1975), 218—219.
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typology presents five types of waqf, or rather, separate types of waqf'that each
has its own separate public administration office:

1 al-wagqf al-dakhili (the internal waqf) and waqf al-sawafi

2 al-waqfal-khariji (the external wagqf)'

3 waqfal-wastyy (the trustee’s wagf)!”

4  alwaqfal-muthallath (the three-[tenths] waqf)

5  muthallath al-Haramayn (the three-[tenths] of the holy cities)
Some clarification is necessary. First, the last two types of waqf can easily be
omitted, since they do not seem to have been very important in Sanaa or Yemen.
We know that there was a nazir al-Haramayn supervising the Haramayn wagfs,
and he sent funds and grain to various recipients in Mecca and Medina.!® A
common narrative told by informants today is that Yemen used to send wagqf
grain to Mecca and Medina and also specifically to the pigeons of Mecca. Yet
little if any information exists concerning the quantity of this type of wagf.

15  As for the term safiya, sawafi: Historically, this seems to have been estate land belonging
to castles or lords. See Wilferd Madelung, Religious and Ethnic Movements in Medieval
Islam (Aldershot, UK: Variorum, 1992), ch. 11: “Land Ownership and Land Tax in Northern
Yemen and Najran: 3rd—4th/gth—-10th Century,” 196. In the Qasimi period, sawafi seems
to be close to the concept of state land; we know that the state held sawafi land and
there was a minister (wazir) of sawafi. Haykel, Revival and Reform, 71. Non-state sawaft
from the same time is mentioned in Husayn ‘Abdallah al-Amr1, The Yemen in the 18th
and 19th Centuries: A Political and Intellectual History (London: Ithaca Press, 1985), 76. The
verb istasfa seems mean “to confiscate” in Ibn ‘Abd al-Majid, Bahjat al-zaman fi tarikh al-
Yaman, ed. ‘Abdallah Muhammad al-Hibshi and Muhammad Ahmad al-Sanabani (Sanaa:
Dar al-Hikma al-Yamaniyya, 1988), 97. For a description of the wagqf al-dakhili, Serjeant
quotes al-Abidin: “The entire income of this category of waqfis devoted to maintaining
existing mosques or building new ones, and forms the bulk of the revenue of the present
day Ministry of Awgaf” al-‘Amri and Serjeant, “Administrative Organisation,” 151-152.

16 al-‘Amrl and Serjeant, “Administrative Organisation,” 151-152. “This is controlled by a
member of the donor’s family, the Ministry nowadays supervising to ensure that the ben-
eficiaries receive their rightful shares. The Ministry receives five per cent and the remain-
der is distributed among the donor’s relatives in accordance with the distribution laid
down by the shariah for inheritance.”

17  Ibid.: “No part is given to the Awgaf but the donor specifies a particular pious activity,
usually a mosque, to be maintained. The rest of the income is distributed among the rela-
tives according to the law of inheritance. The Ministry hardly interferes in this wagqf; it is
controlled by a trustee, wasiyy, usually the eldest member of the family, named by the
donor. The Awgafappoints a supervisor to keep a registry of the land and to settle cases of
dispute, for which he receives two and a half per cent of the income. Through this and the
proceeding wagqf'some tribes attempt to exclude women from inheritance by dedicating
the wagf'to their male descendants. Imam Yahya, and the later Ministry of Justice, ruled
against the validity of such an arrangement.”

18  Gabriele Vom Bruck, Islam, Memory, and Mortality in Yemen: Ruling Families in Transition
(New York: Palgrave Macmillan, 2005), 118.
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Types1, 2, and 3 are, on the other hand, very important: Serjeant has used the
commentaries of al-Abdin, who in turn refers to the so-called “Tesco-report,"®
a survey of the agricultural potential around Zabid from 1971. There are two
problems in this: First, Serjeant quotes al-Abdin stating that the administra-
tion of waqf al-kharijris controlled by a member of the founder’s family. This is
not the essence of the dakhili/khariji division and was perhaps even misunder-
stood: As Messick states in his PhD thesis (five years before the book San‘@’ was
published), the dakhili administration was the administration of the wagqfs re-
lated to Sanaa. The khariji administration was also located in Sanaa, but dealt
with public wagfs elsewhere in Yemen. Thus the khariji administration also
had sub-offices in other cities in Yemen, for example in Ibb.2° The khariji waqf
administration is thus a parallel to the dakhilt, and as we shall see below, it is a
fairly new term introduced around 189o. The khariji refers to “what goes on out
there,” from the perspective of Sanaa. Both the dakhilr and the khariji admin-
istrations dealt with the same type of waqf; mainly waqfs for maintaining and
funding mosques and mosque-related expenses and activities.

A second problem relates to the type “waqf al-wasiyy” (hereafter called the
wasayd). In terms of beneficiaries, this type can be both fully private, as in a
family wagqf; or partly or even fully public. The essence, however, is that they are
administered by a descendant of the founder. Some of them were and are regis-
tered by the state and inspected by the nazir al-wasaya, and thus they probably
pay a certain percentage of the income to him. However, many such wasaya
are not registered by the state at all and simply remain under private adminis-
tration. This typology found in the aforementioned section of Serjeant’s book
(151-152) has later been quoted uncritically by Mermier?! and Husayn al-‘Amri.22

In addition to Sanaa, each of the major villages and cities had its own
al-waqfin definite form, or sometimes called al-waqf al-kabir. It could also be
called al-awqgaf al-San‘aniyya, al-awqaf al-Dhamariyya, Thul@iyya, Sharafiyya,
and so on. Both the dakhili and the khariji waqf were of the same type in that
they were controlled and administrated by local ulama’ and/or government

19 al-Abdin, “Role of Islam in the State,” 218. This report, published by the UNDP/FAO is well
known in Yemeni studies and is called the “Tesco-report”: Tesco-Viziterv-Vituki, “Survey of
the Agricultural Potential of Wadi Zabid” (Rome and Budapest: UNDP/FAO, 1971).

20 Messick, “Transactions in Ibb,” 250.

21 Mermier, “Les Souks de Sanaa,” 343.

22 Husayn ‘Abdallah al-‘Amri, Yamaniyyat fi [-tarikh wa-l-thagafa wa-l-siyasa 11 (Damascus:
Dar al-Fikr al-Mu‘asir, 2000), 85-98. This publication is a direct translation of chapter 11 of
Serjeant and Lewcock, San@, into Arabic.
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appointed administrators (‘@mil, pl. ‘amilun, or ‘ummal?3). The difference be-
tween this type and that of the third type above (the wasaya), is that the third
type is administered by a private individual from the family of the founder,
regardless of whether the beneficiary is private or public.

14 The Four-Field Model of Waqf Administration

Even though the distinction between private and public beneficiaries and be-
tween private and public management is unclear, some tendencies can be seen
better in a four-field model. Wagf administration is then, theoretically, broken
down into four ideal types, A, B, C, and D:

Type of Administration
Public Private
A wagqf, awqaf
Public (non-mosque types B wasaya
Type of A:wasaya)
Beneficiary B/D -
Private Cwasaya / wa_z.sciy a
D wasaya

FIGURE 5  Types of wagfaccording to type of administration and type of beneficiary.

Type A would be a typical public wagf and today these wagfs are the bulk of
those administered by the ministry. The type belonging to the ministry is usu-
ally called, colloquially, waqf or awgaf. Most of this type is agricultural land
which was originally made wagqf for specific mosques, but that today (should)
enter into a common, national, central wagfbudget.

Type B is a type of public waqfthat is managed by a private individual, often
a descendant of the founder. In Yemen both this type and type D (family wagf’)
are usually referred to as wasaya,?* not waqf (although no one with knowledge

23 The plural, ‘ummal, is not used as often,; it refers to the position or the salary of the ‘amil;
‘umal, ‘ummal, ‘amala.

24  When talking about the type as such, or even the institution, the term wasaya is usu-
ally given in plural. Rarely does one see “wasiya” in singular, unless speaking of a specific
wasiya. This stands in contrast to wagqf, which often appears in the singular, especially in
its definite form, when it means “wagqf’in general.” This is probably because wasaya are
indeed several individual cases, while wagqf are, in practice, often merged together and
administered as a whole and so can be referred to more easily in the singular. Although
it is not entirely satisfactory, I use the English plural wagfs, since most of the discussions
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of figh would deny its close relation to waqfin a legal sense). Types B and D can
also be combined, as is the case when there are two simultaneous beneficia-
ries, one private and one public. A pure family wagqf (D)—privately adminis-
tered and with a private beneficiary—is also called, colloquially, a wastya, pl.
wasaya. The term waqf dhurri is a more formal and academic term. Chapters 5
and 7 clarify how and why the term wasiya came into use, and why the right to
private administration and guardianship is highly important.

Type C is a theoretical oddity in the table above, but in reality it exists. In
the early twentieth century, some family waqfs were brought under a public
inspector called nazir al-wasayda. Such waqfs could be, at least theoretically,
placed in this type, and they are also called wasaya.?>

In all of the types above, the state has always sought to maximise its control.
The waqf (type A) was always under the direct control of the imam or the state,
through local waqfrepresentatives and administrators ( @mil); at various stages
the wasaya types were also registered and “inspected.” These reforms of regis-
tration and inspection (to the extent that we can call them reforms) were not
very successful, and there are still some legal grey areas between types A and
B, particularly regarding the exact role of the state and the role of the private
administrator. Both types B and D were, and still are inspected by the nazir
al-wasaya, though his exact role is not very clear. In the theoretical usage of the
table above, we should therefore make the line between private and public ad-
ministration less clear, and include between the private and public a zone with
varying degrees of government control. The terms “private” and “public” are
problematic since they carry connotations of western modernity; here “public”
simply means that the service of the wagf'was open to all (Muslims, in the case
of mosques).

We must also distinguish between what ministry officials claim they control,
what the state law allows them to control, what the figh allows them to control,
and what they actually control. Not all mosques are controlled by the ministry,
even in Sanaa or the larger cities. We must also realize that certain families had
the right to the positions as public administrators and kept these positions for
centuries, and sometimes occupied small “fiefs” of the administration. Thus a
certain family may have administered a certain mosque for generations, and
still does so within the structure of the ministry of awgaf. A very important

concern individual hypothetical legal cases; waqfs, not awqaf as in a general category of
land, as in the minstry of awgaf.

25  This position seems to have existed at least since the late second Ottoman period, around
189o0. It could also be older.
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methodological point here is that only type A would be counted as “wagf” in
public waqfregisters. The rest would often (but not always) in official surveys26
be considered “private” land. The legal status of the types B and C is not consid-
ered as strong as a “pure, absolute” waqf(A). As I demonstrate in several places
in the book, the wagf'status of these wasaya is often unclear and open for inter-
pretation, something the ideal (normative) wagf model and definitions cannot
fully capture. In other words they are not “full” (absolute, mutlag) waqfs, even
if this is somewhat controversial in Zaydi figh, as we see below.

Furthermore, a waqf may have more than one administrator (mutawallt).
The mutawalli of type A tends to be the Zaydi imam and his appointed depu-
ties, or today, the ministry of awqaf. Yet attempts to control the wasaya saw the
insertion of a second level of guardianship, the “inspector” (rnazir)?” above the
mutawallis. Ideally, the imam,?8 or the judiciary was the ultimate guardian of
all waqf. The ministry today claims such a role, though in reality its legitimacy
and powers are much more limited. The figh only regulates the “old” constella-
tion of authority and naturally does not mention the republican state. The figh
clearly states that the founder is free to appoint a member of his family as an
administrator and that this position can remain in his family, also in the case
of “public” wagfs. The judiciary and the imam can only take over his position
if the administrator does something illegal and leaves no descendants or ap-
pointed deputy. Or, if for some reason, the private administrator disappears.

Creating a waqf does not necessitate a state approval or registration ac-
cording to Zaydi figh, thus, the ministry and the lawmakers of today face chal-
lenges when trying to limit these private rights, by using figh arguments. The
terms wilaya and nazara cover terms such as “guardianship,” “administration,”
“authority,” while the meaning depends on the context. The term mutawallt
tends to be used for the administrator of private individual wagfs, while the
term nagir?® refers to the level of the minister. Nazar, however, is often used
synonymously with wilaya as is found in many waqf documents: ishtarata al-
nazar ila awladihi.... (“he stipulated the authority to his sons ...”). In this book,
I use the terms “administration” and mutawalli wherever possible.

26  Most land surveys seem to totally overlook this point. When estimating the amount of
wagqf, would the wasaya count as well? It was likely under-reported, since many preferred
to keep their wasaya un-registered.

27  Even though the public waqf mutawalli, or “minister” of the past was called nazir al-waqf
by some.

28  Inthis work, by “imam” I generally refer to the Zaydi religious leader and not to the leader
of the prayers in a mosque. The role of the Zaydi imam is discussed in chapter 4.

29  The verbal noun related to this usage is nazara.
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In practice however, many public wagqfs, including mosques that are outside
the control of the ministry still exist. As the state and the ministry are seen
as inefficient, partly corrupt and partly illegitimate, few wagqfs are now “given
away” voluntarily to state administration. The wagqfs that were completely
taken over by the state (type A) were those in which the original founder and
administrator and the related documents were lost or forgotten and thus in
need of public administration. Some founders also donated wagfs to the public
waqf (A) by giving away the right to their administration (wilaya).

Because of the religious status of the institution of waqfand because of the
pious character of the activities it funds, such as mosques, schools, and salaries
for scholars and students, it is natural that the scholars, the ulama’had a cen-
tral role. The ulama’ tended to emphasize their independent role as neutral,
apolitical guardians of society and religion, and as self-made, intellectual men.
In reality, many were part of the political elite and wealthy families or support-
ed by wealthy patrons. This adds to the grey area between public and private
as the state appointed waqf administrators often came from certain privileged
families (bayt, buyut) of the sayyid and gadr classes.

Over time, we can expect that waqf types B, C, and D gravitate towards A as
they may “lose” connection with their original administrators and beneficia-
ries. In this sense, type A is, theoretically, cumulative over time. An important
aspect that works counter to this accumulation is the ever-present problem of
mismanagement and corruption.

We can expect an equally strong gravitation out of the table; many wagfs of
types B and D revert to private property. Indeed Zaydi wagqf doctrine, contrary
to Hanafi wagqf doctrine for example, states that waqf can revert to the found-
er’s descendants if the designated goal of the wagqf ceases to exist. In Hanafi
wagqf, the ultimate goal for any wagf must be type A. While in Zaydi wagf, it can
revert to type D.3° Type D is often considered a private matter and not as “holy”
as the other forms of wagf. Since this type was partly abolished by Imam Yahya
in the 1920s, many wagqfs “disappeared” and were dissolved and privatized.3!
Martha Mundy also states that many such smaller wagqfs only lasted for a gen-
eration or two.32

Before focusing on the empirical historical presentation of central waqfad-
ministration, a summary of the above reflections gives us a hypothesis to look
for in the empirical presentation: The crux of validity and legality lies in the

30  Of course arguably, and mainly, types that are close to B and B/D to begin with.

31 Imam Yahya’s decrees concerning this are treated in chapter 5.

32 Martha Mundy, Domestic Government: Kinship, Community and Polity in North Yemen
(London: Tauris, 1995), 232 n61.
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actual process of registration. If a waqf'is not registered in a public register, it
can more easily be reverted to private property. It should also be noted that
while types B, C, and D tend to be called wasaya, type A is also at times called
wasaya,®® although today this is rare. Type A is most commonly called wagf or
awqaf. In this book the terms waqf or awqaf are used wherever possible and the
term wasaya is only used when necessary. In a legal sense, they are all wagfand
they are usually called waqf'in the figh.

Over time we see that the public wagf (A) is fairly stable in terms of modes
of administration. Each city or major village or Ajjra®* had its so-called al-waqf
al-kabir: the “main waqf” or “the waqf” (al-waqf). Thus while administered as
a unit, each mosque could have its own assets registered and there could be
great differences in income from mosque to mosque. Often, the “main wagf”
was conceptually attached to the main mosque, the Friday mosque or congre-
gational mosque (al-jami), of which there was usually only one.

We see a development over time, where funds are taken from rich mosques
and given to poorer mosques, but first only within the city’s own main wagqf.
The funds were not shared with other cities. It is only the Qasimi imams, and
certainly later under Imam Yahya, that we have clear evidence that the surplus
of the main waqfwas seen as a potential income for the waqfs of other cities,
and this legal and administrative innovation also made it possible to control
the economic surplus of the mosques. Not all mosques, and wagfs in favour
of mosques, were forced equally into the main wagqf; some important mosque
waqfs remained fairly independent and were administered by certain families.

The main expenditure of the waqf (A) was the upkeep of the city mosques,
and payments to imams, caretakers (sadana), scholars, teachers, and even
students. The services that the mosques provided were not restricted to reli-
gious services only. Often the mosque had a sabil attached to it, in which case
the sabil was administered as a part of the mosque. Most services other than
mosques and the larger religious schools seem to have belonged to the wasaya
types B or B/D which remained outside state waqf'administration and supervi-
sion at least until the period of Imam Yahya.

33 The term “absolute wasaya” (wasaya mutlaga) refers to mosque wagqfs that are solely for
the mosque, that is, those that do not have any private rights attached, in practice this is
type A or B. For an example of this see al-Hadi ‘Izz al-Din b. al-Hasan, Majmu‘ rasa’il wa
fatawa [-Imam al-Hadt 1zz al-Din b. al-Hasan b. Alr b. al-Mu'ayyad: al-Mujallad al-thant:
Jumla min al-fatawa al-mufida ‘ala l-masa@’il al-fadiha al-farida, ed. ‘Abd al-Rahman b.
Husayn Sha’im al-Muw’ayyadi (Sanaa: Mu’assasat al-Imam Zayd b. ‘Ali -Thaqafiyya, forth-
coming), 469.

34 A hijrais anon-tibal town or village under the protection of surrounding tribes; they are
inhabited by sada or qudah and are sometimes centres of learning.
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Before the administration was centralized, any surplus could be spent lo-
cally. During periods of centralisation, it was naturally the surplus, the funds
left after salaries and maintenance were paid, that the central administration
wanted to take. The normal local expenses for maintenance and salaries were
allowed to continue, while any surpluses were sent to Sanaa. The exact account
of this history is unknown and more historical research is needed to see how
much surplus was extracted in different historical periods.

2 Historical Overview of Centralized State Waqf Administration

Most of the information in the following part of the chapter, especially for the
period before Imam Yahya (r. 1911—48), is taken from the most readily available
Yemeni chronicles and biographical dictionaries. These were thoroughly read
and quoted by Serjeant in his authoritative work San‘a’ An Arabian Islamic
City, but topics related to waqf are spread out and appear sporadically through-
out the book. I have re-read these passages in the chronicles that Serjeant re-
fers to, and found some additional mention of this type of information.3>

In Shafi1 figh, the role of administration of waqfis mainly given to the local
judge. In Zaydi Yemen, however, the doctrine of state polity was, at least in
theory, more centralized. It was ultimately the imam’s responsibility to appoint
administrators of waqfs in the event that no other person held the right to ad-
ministration (wilaya) (type A). To what extent the imam was actually able to
freely appoint and dismiss tax collectors and waqf administrators was highly
dependent on his power.

2.1 The Islamic Schools of Lower Yemen and the Waqfs

This book focuses on the Zaydi areas of Yemen and the Zaydi law school and its
relation to society. The Shafi‘i areas are generally not included in this study be-
fore the Zaydi military expansion to Lower Yemen and the Tihama in the mid
seventeenth century. Thus the Sunni sultanates like the Rasulids and Tahirids
are not included, that is, I do not examine wagqfs in Lower and Coastal Yemen
before 1636 when the Ottomans were expelled and when the Zaydi Qasimi state
took over these areas. In general the eastern sultanates and the Hadramawt are

35  Yemeni historians also provide some references to waqf'in these works, but none can be
compared to that of Serjeant. Several contemporary Yemeni historians also quote him,
including, ‘Abd al-Malik Mansur, the author of al-Mawkib. This would seem to indicate
that there has been little new research done on the topic since Serjeant’s time.
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also not included here.36 However, a few points regarding these areas must be
mentioned. The sultanate and dynasty of the Rasulids centred mainly around
the cities of Zabid and Ta'izz. Concerning the many Islamic schools in the area,
the work of Isma‘l al-Akwa‘, al-Madaris al-Islamiyya®” stands as an authorita-
tive work. It is an encyclopaedia of the Islamic schools, many of which were
founded under this dynasty; several of the entries end with “and this school
had plenty of wagfs attached to it.” For a study of waqfs from this period from
Ta‘izz, see Muhammad ‘Abd al-Rahim Jazim’s forthcoming work.3® Many of
these waqfs were later regrouped as the schools themselves disappeared or
ceased operating. In Zabid, many of the wagfs for the schools were included
in large clusters, such as the Kawa’in (Zabid), and the wagqf al-kabir,3® where
the waqf administration of the city of Zabid was allowed to keep a part of the
income and the rest was sent to Sanaa. Today these wagqf clusters are partly
privatized. To reconstruct what happened to the individual wagfs is an impor-
tant historical task, but also a problematic one from the point of view of the
new owners.

2.2 The Register of the Forgotten Mosques

In his introduction to the book Masajid San‘@**° from 1942, al-Hajar states
that a large re-structuring of the wagqfs took place in the city of Sanaa after
the plague in 933/1526—27. The plague left a large number of properties with-
out inheritors. Imam al-Mutawakkil Sharaf al-Din Yahya (d. 965/1558) took
these properties and made them into new wagqfs and distributed them to one
mosque in every quarter of the city and made sure that each of the mosques

36 A short book dealing with awgafin Hadramawt is ‘Abd al-Rahman ‘Abdallah ‘Iwad Bakir,
al-Waqf ft Hadramawt bayna al-Salaf wa-l-Khalaf (n.p.: al-Jama‘iyya al-Khayriyya li-Talim
al-Quran al-Karim, far‘ Hadramawt, Mukall@’, Dar Hadramawt li al-Dirasat wa-1-Nashr,
2002).

37  Ismailb. ‘Alil-Akwa’, al-Madaris al-islamiyya fi-l-Yaman (Sanaa and Beirut: al-J1l al-Jadid,
Mu’assasat al-Risala, 1986).

38  Muhammad ‘Abd al-Rahim Jazim, “Un nouveau corpus documentaire d'époque rasalide:
Les actes de waqf de Ta‘izz,” Chroniques du Manuscrit au Yémen 10 (2010), online: https://
cmy.revues.org/1900 (accessed 12 November 2015).

39  For the history of waqfin Zabid where such wagqf clusters are also mentioned, see ‘Abda
‘Ali ‘Abdallah Haran, al-Durr al-nadid fi tahdid ma‘alim wa-athar madinat Zabid (Sanaa:
Wizarat al-Thaqafa wa-1-Siyaha, 2004); ‘Abd al-Rahman ‘Abdallah al-Hadrami, Zabid:
Masajiduha wa-madarisuha [-ilmiyya fi [-tartkh (Sanaa: al-Markaz al-Faransi li-Dirasat
al-Yamaniyya bi-San@, al-Ma‘had al-Faransi li-Dirasat al-‘Arabiyya bi-Dimashgq, 2000).

40 Muhammad b. Ahmad al-Hajari, Masajid San‘a: Amiruhda wa-muwafiha (Sanaa: Maktabat
al-Irshad, 2007 [1942]). The introduction is translated in the informative article of Tim
Macintosh-Smith, “The Secret Gardens of Sana'a,” Saudi Aramco World 57, no. 1 (2006).
Serjeant and Lewcock also comment on its content: San@’, 321.


https://cmy.revues.org/1900
https://cmy.revues.org/1900
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were properly equipped and supplied with water, including basins for pub-
lic domestic water supply (muttakhidhat). The water in the ablution pools
(matahir) was changed daily by professional water lifters (sani, sunah) using
inclined well-ramps (mirna$ marani‘), and the wastewater was used to irrigate
the mosque gardens* (magshama, magashim). As the inhabitants now had
access to a proper mosque, they stopped using the many small, unfurnished
mosques that had no water supply or lighting, and over time these mosques
fell into decay, and eventually ruin; many of these disappeared completely and
were built over. As for the historicity of this account, there is little evidence
available, but this narrative is an example of a way to conceptualize “the be-
ginning” of today’s structure of waqf administration in Sanaa, that is, it origi-
nated from a major re-structuring after a crisis. The “forgotten mosques” are
registered in the so-called the “register of forgotten mosques” (Miswaddat al-
masajid al-mansiyya). This register, or miswadda, is quoted numerous times in
al-Hajar’s book. Together with al-Miswadda al-sinaniyya, these are the most
quoted sources in his encyclopaedia-like work of the mosques of Sanaa. Al-
Hajari is the only historian(!) to ever have had access to these two most impor-
tant documentary sources.

2.3 The First Ottoman Occupation (ca. 957-1045/1550-1636)

The Ottomans undoubtedly brought with them knowledge of centralized
waqf administration from elsewhere in the Islamicate world, but there are
few sources from this period that explicitly mention the organisation of wagqf
management. One of the documentary sources is al-Miswadda al-sinaniyya as
mentioned above; Serjeant himself was very interested in gaining access to this
unique source:

[that there ...] is one major omission in that, because of its virtual in-
accessibility, we were unable to make a direct study of the Miswaddah
of Sinan Pasha,*? preserved in the Chancellery of the Jami‘ Mosque. The

41 The gardens are still partly in use. See Macintosh-Smith, “The Secret Gardens.”

42 Sinan Basha: There are at least two men by that name, both were governors of Yemen
during the first Ottoman occupation: The first is Sinan Basha Beylerbeyi (1506-96), who
was also a governor of Egypt and an Ottoman grand vizier (in 1580). The second is Sinan
Basha 1-Kaykhiya, who was appointed governor of Yemen in 1604-5. There is some in-
formation about him and his period as governor in the Ghayat al-amani and it was he
who ordered the famous wagf register to be made and also built the Kaba-like building
(al-Qubba) in the middle of the courtyard of the Great Mosque, where, until today the old
wagqf registers are kept. Sinan is buried in al-Mukha’ next to the famous saint al-Shadhili.
See R. B. Serjeant, “The Post-Medieval and Modern History of San@ and the Yemen,
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authorities had not, as yet, permitted it to be photographed for reference
and study at leisure. During our all too brief stays in San@’, with many
fundamental data to establish, it was out of the question to copy out
passages by hand. An edition of the Miswaddah with professional iden-
tification of places, families, etcetera, is an indispensable preliminary to
anything near a comprehensive history of San@’.43

Al-Miswadda al-sinaniyya is the oldest major register of wagqfs known to exist
in Sanaa. The reason for focusing on this type of document in historical stud-
ies is clear; such documents give us insight into the ownership structures of
the time and if subsequent registers are found and made available, changes
over time can be traced. In his chapter “Administrative Organisation,” Serjeant
states,

The Jami‘ Mosque contains a document of the highest importance
for the history of San@, the register, usually called Miswaddat Sinan, of
the Turkish Pasha of the first Ottoman occupation (1604-07). “He it was,”
says Yahya b. al-Husayn, “Who compiled a comprehensive roll (daftar
Jjami) of the waqfs of San‘@’, and commanded the gadis to rule on its va-
lidity—which they did. He appointed a number of the ulema to bear wit-
ness to this roll, including the very learned Sayyid Muhammad b. Izz al-
Din al-Mu’ayyadi and others” [...] In December 1973 I saw the Miswaddat
Sinan in the Chancellery of the Jami‘, the Qubbah which contains only
modern furniture and steel cupboards. It is a long, narrow but thick vol-
ume nicely bound in probably contemporary plum-coloured leather with
embossed design in the middle of the covers. The paper is polished yel-
low-brown or buff colour and the writing is beautiful and clear to read.**

Further, he speculates on the reason he was not allowed to copy it:

43
44

Unfortunately, requests to photocopy this book have, in the past, not met
with response, whether it be for some vaguely religious reason, or be-
cause so much of San@’ being wagqf and parts of this possibly appropri-
ated to private families there is reluctance to publish its contents. This

ca. 953-1382/1515-1962” in San'a’: An Arabian Islamic City, ed. R. B. Serjeant and R. Lewcock
(London: World of Islam Festival Trust, 1983), 71-72.

Serjeant and Lewcock, San‘@’, 11.

al-Amri and Serjeant, “Administrative Organisation,” 153.



94 CHAPTER 3

would be a valuable source for the history of the mosques until the begin-
ning of the nth/17th century.4®

Until today, no one has copied the register of Sinan Basha and Serjeant’s frus-
tration is still very much felt by western and Yemeni historians alike. The men-
tion of al-Miswadda al-sinaniyya marks the beginning of the chronological,
historical presentation in this chapter. Throughout the periods and incidents
discussed below, and until today, this register has remained in the “Ka‘ba-like”
structure with a dome, called al-Qubba,*s in the middle of the courtyard of
the Great Mosque in Sanaa, built by the same Sinan Basha. The qubba and the
Miswadda symbolize the very geographical and physical nexus of waqfadmin-
istration in Yemen. The source Serjeant quotes above is from the chronicle by
Yahya b. al-Husayn, Ghayat al-amani*” The same chronicle states that in the
year [1016/]1607-08 Sinan Pasha was exchanged with Basha Ja‘far. At the end
of the description of the happenings of that year, the author remarks dryly: “In
these days Basha Ja‘far killed Muhammad b. Ahmad al-Bawni, Nazir al-Waqfin
Sanaa, because of the complaints from the inhabitants of the city of his con-
fiscation of their properties and including them into the waqf”*® This passage
is the first account, according to the sources available and used in this study,
of the position of nazir al-waqf, a public waqf minister or “inspector.” In the
forthcoming work of Muhammad Jazim on wagqfs in Ta‘izz, we know that in
1595 there was an Ottoman nagir al-nuzzar by the name Baha’ al-Din b. Qasim;
he served under the vizier of Yemen, Hasan Basha.*® Thus we may assume that
the Ottomans brought with them new ideas of forms of centralized waqf ad-
ministration and supervision, but we do not know much about this from his-
torical sources. They certainly sought to coordinate the waqf administration
over geographical areas that the Zaydis had not held before, as it was from this
period and onwards that Lower Yemen®? and the Tihama were also, in theory,

N

45 Serjeant, “Mosques of San@’,” 321.

46  For a photograph of the qubba inside the Jami', see San@’, 205, plate 18.

47  Yahya b. al-Husayn b. al-Qasim b. Muhammad, Ghayat al-amani, ed. Sa‘id ‘Abd al-Fattah
‘Ashiir and Muhammad Mustafa Ziyada (Cairo: Dar al-Katib al-‘Arabi li-l-Tibaa wa-l-
Nashr bi-1-Qahira, 1968), 2:792—793.

48 See also Serjeant, “The Post Medieval and Modern History of San@’ and the Yemen, ca.
953-1382/1515-1962,” in Serjeant and Lewcock, San@’, 73.

49  Jazim, “Un nouveau corpus documentaire.”

50 Lower Yemen refers to the areas around Ibb and Ta‘izz, and sometimes also includes the
Tihama and the western mountains. Upper Yemen is usually defined as the area from the
Sumara pass above Ibb. Often the distinction between Upper and Lower Yemen is said to
be the distinction between the Zaydi and Shafi‘1 areas, but this is not a clear geographical
border.
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controlled from Sanaa. In practice, in terms of actual control over wagfadmin-
istration, we cannot expect the Ottomans to have achieved much outside the
major cities and towns they occupied.

3 Waqf Administration Under the Qasimi Dynasty
(1045-1289/1636-1872)

Starting with the Ottoman notion of a state wagqf inspector, nagir al-waqf,
we see that from this point on in history, the state tried to increase its role
in waqf administration and even interfered and included individual wagfs
and types of wagqf'that originally were not related to the state at all. The Zayd1
Imam al-Qasim b. Muhammad (d. 1029/1620), also called al-Qasim the Great,
led the wars against the Ottomans for several years and his son al-Mw’ayyad
Muhammad (d. 1054/1644) finally evicted them in 1045/1636. The following
imams were his descendants (hence the Qasimi dynasty)® and during their
reign, the state quickly expanded to include the fertile western mountains and
Lower Yemen as well as the coastal plain, Tihama. For a short while they also
held Hadramawt and Aden. The Qasimi state sustained itself to a large extent
on the tax income from the rich agricultural areas south and west of Sanaa.
During much of the seventeenth century and into the eighteenth century, they
held a monopoly of production of coffee for the world, an income that mainly
came from Lower Yemen.

The Qasimi state mainly ruled over Shafi1 areas and especially towards the
end of their rule, they were Zaydi imams and rulers in name, but only loosely
controlled the tribal and Zayd1 areas north of Sanaa. The later Qasim1 imams
separated the office of the imam into a political leader called the imam and a
religious and legal leader, called the chief gadi or the shaykh al-Islam, of which
Muhammad al-Shawkani (1760-1834) was the most famous. In doctrinal mat-
ters, the state made use of Sunni-oriented scholars, creating a grey area be-
tween Hadawi-Zaydis and traditionists,52 or neo-Sunni doctrines in theology
and law.

51  For a useful genealogical map of the different Qasimi rulers, see the beginning of Haykel,
Revival and Reform.

52 The term traditionist is thoroughly elaborated by Haykel and refers to the view that the
hadith sciences (and hence the term “tradition”) and the hadiths in general are authori-
tative primary sources for law. There are several such famous scholars that opposed or
“added” to Zaydism by using the authority of the Sunni hadith collections, of which
Muhammad al-Shawkani (d. 1834) is the latest and most famous of them. The term “neo-
Sunni” is used similarly, but the term “neo” refers more specifically to the newer tendency
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The Qasimi state did not remain intact until 1872. In the very beginning of
the nineteenth century they started losing control over the coastal areas, which
were first taken by the Wahhabis and later by the Egyptians. It is doubtful that
they ever directly controlled the tribal areas of the north, and the various re-
gional governors could have quite independent powers, at times even branch-
ing off into separate states (dawlas). In the mid nineteenth century the Qasimi
state was dissolving and local elites ruled the fertile south and west. The Ot-
tomans gradually took over the coastal areas and subsequently the southern
highlands (Lower Yemen) until they took Sanaa permanently in 1872.53

During the period of the Qasimi dynasty we see a development of state-
like structures. The Qasimis developed a system of ministers and governors.>*
Taxation, especially from the fertile western mountains and lower Yemen, was
crucial for the income for the state. The tax system was complicated, and in-
volved several types of taxes. It was often collected from the areas of relative
political stability such as the western mountains and Lower Yemen, while the
strong tribes in the north paid less tax and their shaykhs were allowed to keep
a large part for themselves. A dual system of harvest estimators (khurras) and
tax collectors was at times employed,® and the tribal system became part of
the structure of tax collection, in the sense that the tribes were collectively
responsible for the tax burden. The powerful shaykhs of the north were given
a portion of the taxes for themselves; this was done to enhance their loyalty
and to discourage tribal attacks on the state. The northern tribes were used
as auxiliary armies and were commissioned to subdue the population in the
fertile Lower Yemen.

Perhaps the most important sources of the history of state wagf administra-
tion can be found in the many biographical dictionaries, encyclopaedia, and
chronicles that exist from this period. Below I review quotations from these
sources in order to assess the tools that the state used in their attempt to take
control of an increasing number of and types of wagf.

As an example of the many small mentions in the biographical dictionar-
ies, we can read that a certain Muhammad b. Mahdi 1-Shabibi I-Dhamari was
in charge of (tawalla) the waqf of Jibla and the areas of Ibb. He died in 1729 or

to reject the law schools altogether, something that al-Shawkani also did. See Haykel, Re-
vival and Reform, 10.

53  For the Qasimi period in general, see especially Haykel, Revival and Reform and Paul
Dresch, Tribes, Government, and History in Yemen (Oxford: Clarendon Press, 1989),
198-235.

54 Haykel, Revival and Reform, 17-18.

55 For taxation, see al-Amri and Serjeant, “Administrative Organisation,” 154-160.
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1730.56 Below we follow the references to several such persons and incidents.
By paying attention to their titles, the areas they controlled, and their relation-
ship to the political power, we can learn how the public, central administration
of wagf developed over time.

3.1 Ahmad Qatin al-San‘ani (d. 199/1785)%

Al-Qadi Ahmad Qatin al-San‘ani was born in Hababa in 1118/1706. He studied
in nearby Shibam and Kawkaban. Zabara quotes al-Shawkani who states that
Qatin was administrator of the awgaf in Thula’>® (wali l-awqaf al-thull@’iyya)
for a period. Later Imam al-Mahdi l-‘Abbas (d. 1189/1775) made him administra-
tor of the awqaf of Sanaa (wallahu al-awqaf al-San‘aniyya).

Zabara quotes different historians’ views of Qatin’s life and biography; these
often give slightly diverging stories, for example, in the details of the many dis-
putes he was involved in and the speculations about the reasons he fell from
favour with the imam.

Al-Shawkan states in his Badr that Qatin was a student of the then chief
gadr in Sanaa, al-Sayyid Ahmad al-Shami. For some reason, and al-Shawkani
states exactly “for some reason” (haditha kana bi-sabbabiha ‘uzila sahib al-
tarjama) Qatin was dismissed as a waqf administrator: Under Imam al-Mahdi
1-‘Abbas he was also appointed judge of Thula’ and built a great house there.
He fell out with the scholar Qasim al-Kibs1. Apparently, Qatin managed to con-
vince the imam to give him a third of the waqfadministrator position and sal-
ary (‘amala) from Thula’.5® Al-Kibsi went to the imam and claimed that a crime
had been committed (ihtasaba ‘alayhi) when Qatin built his house (illegally)
on top of a graveyard. It is not clear if this was the real reason for his imprison-
ment. This may be the first source mentioning that the imam delegated the
position as public waqf administrator for an area outside Sanaa and that with
this position also came the right to take percentages of the whole income (as
will be shown below, usually 10 per cent). Further, al-Shawkani states: “When
he administered the awqgaf, the income of the awqgafincreased significantly.”6°

56 ~ Muhammad b. Muhammad b. Yahya Zabara, Nay! al-watar min tarajim rijal al-Yaman fi
[-garn al-thalith ‘ashar min hijrat sayyid al-bashar s, ed. ‘Adil ‘Ahmad ‘Abdallah al-Mawjad
and ‘Ali Muhammad Mu‘awwid, 2 vols. (Beirut: Dar al-Kutub al-Ilmiyya, 1998), 3:213.

57  Ingeneral, see Zabara, Nashr al-‘arf, 1:274—28s.

58  The towns Thul@’, Hababa, Shibam, and Kawkaban are located around 40 km northwest
of Sanaa.

59  Zabara, Nashr al-‘arf, 1:279.

60 Ibid., 1:278; Zabara quotes al-Shawkani. See also Muhammad b. ‘Ali I-Shawkani, al-Badr
al-tali‘bi-mahasin man ba‘da al-garn al-sabi‘(Damascus and Beirut: Dar Ibn Kathir, 2006),
144.
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There was a strong disagreement between Qatin and the chief gadr Yahya
1-Sahuali. Qatin was jailed in the fortress of Sanaa for two years by Imam al-Mahdi
1-Abbas because of this quarrel. Positions turned around “in matters too long
to discuss here” and he was later pardoned again. Al-Sahalt himself was impris-
oned in 1758—-59 while Qatin was given the role as inspector (al-nazir) over the
awqaf of “Lower Yemen and Thula’ and other areas” and he was made head of
the imamic diwan, or something like prime minister (wa-jaalahu ras al-qada@
bi-l-diwan al-imam). He was then jailed for a second time in 1774—75; Imam
al-Mahdi 1-Abbas died shortly after and al-Mahdi’s son, Imam al-Mansur ‘Al,
pardoned Qatin.®! As for the reason he was imprisoned, Qatin himself2 pro-
duced a rather lengthy and complicated story around his legal position in the
question of the imam’s right to take and decide over the zakat of wagflands:53
“Sidi I-Mawla [al-Mahd1 1-Abbas] May God grant him mercy, said to me re-
lating to the issue of zakat of the wagqf; it was indeed to be paid (tugbad)....
Al-Faqith Ahmad al-Nihmi pressured me because of this and Mawlana al-Mahdi
[al-‘Abbas] did the same.”64 Qatin himself continues and explains:

In the wagqf of Sanaa, there are stipends (mugarrarat) for the poor.
I showed him, by opening the books,55 the way the zakat had been used.
And I said to them, “this is the usage! And to change this is injustice!
(zulm).” Then al-Mahdi became quiet for some days and observed the

61 Zabara, Nashr al-‘arf, 1:227.

62 Ibid., 2:143.

63  Should God’s property be taxed? The recent historical practices seem to indicate that
wagqf lands are rented out and that the tenant must pay the zakat. However, it is quite
easy to see the argument that the zakat of wagqf, if taken, should go to the waqfbeneficia-
ries themselves, as Zaydi waqfbeneficiaries are pious by definition and worthy recipients
and taxation of God’s property seems odd. In any case, most of these waqf beneficiaries
were mosques. Thus one could easily argue that such a taxation is unnecessary in the
first place. Or, as Qatin himself stated before the imam, this should return to the wagqf as
stipends for the poor and if the zakat was diverted away from the wagqf (to the bayt al-mal)
“the poor would suffer” Another reference to the issue of zakat from waqf states that in
1817 “the new imam, al-Mahdi ‘Abdallah decided to follow the practice of his father in the
issues of zakat of waqfand argued (istahajja) that it was to go back to the wagqf ... however
it did not show on the upkeep of the mosques.” Lutf Allah b. Ahmad Jahhaf, Hawliyyat
al-mwarrikh jahhaf, ed. Husayn b. ‘Abdallah al-‘Amri (Beirut: Dar al-Fikr al-Mu‘asir, 1998),
83. At the time Qatin made his argument, al-Shawkani was supposed to have had a strong
influence on legal matters, however, he is not mentioned.

64  Zabara, Nashr al-‘arf, 2:143.

65  The verb “to show” atla‘@ is used for bringing forward and opening a book or consulting a
book.
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management of the waqfand its incomes and left the issue. Instead he de-
cided to take some of the administrator’s salary (‘amala). The imam gave
to the waqf administrator, shaykh ‘Abdallah al-‘Arasi, two thirds only ...66

Here we gain some insight into the intrigues between “civil servants.” We can
see that the imam had power, but that he was at the same time dependent on
the knowledge and loyalty of his civil servants. As a state wagf administrator,
Ahmad Qatin had several secretaries; one of them was Muhammad Ahmad
al-Sharafl (d. ca. 1800). Qatin states “he was my secretary the days I worked
in the waqf” (kataba mat ayyam ‘amalati fi-l-waqf).5” Another secretary was
Zayd b. Muhammad al-Sham1.58 The term ‘amala is important here: It seems to
mean both the position as a wagfinspector and the salary itself. Ahmad Qatin
died in 1785.5°

3.2 Al-Qadi - Arasi (d. 187/1773)

Al-Qadi ‘Abdallah Muhy1 I-Din al-‘Arasi was appointed to be public wagf ad-
ministrator when Ahmad Qatin was dismissed, as mentioned above. Zabara
quotes al-Sayyid Ibrahim b. Muhammad al-Amir who states about al-‘Arasi
that: “... he was the wali of the awgaf of Sanaa and later for all of Yemen. He im-
proved the income and gave to the poor. He took control (dabata) of all awgaf
in Yemen by setting up wagqf registers (miswaddat) and this had never been
done by anyone before him.”7® Qatin states: “Al-‘Arasi was wall [-awqaf after
me. And Imam al-Mahdi I-Abbas gave him only two-thirds of an ushr whereas
my amala used to be a full ushr [10 per cent], which is the usual amala.”*
Here the size of the salary of the public wagf administrator is confirmed. This
is no small sum. As we shall see, this tenth seems to be a norm that was kept
until today. Al-‘Arasi died in 1773.72 Around 1750, al-Mahdi 1-‘Abbas appointed
Ahmad b. Salih b. Abi I-Rijal to be a secretary of the awqaf (kitabat al-awqaf).
Ab1 I-Rijal worked under the mutawalli l-awgaf, ‘Abdallah al-‘Arasi and “they
met every week to discuss the matters related to the interests of the awgaf””

66  Zabara, Nashr al-arf, 2:143.

67 Ibid., 2:411.

68 Ibid., 1:278.

69  Ibid., 1:283. al-Shawkani, al-Badr al-tali‘, 145.

70 Zabara, Nashr al-‘arf, 2:143.

71 Ibid.

72 Ibid,, 2:147. 1d al-fitr, 187 AH.

73  Zabara, Nashr al-arf, 1139: “al-Qadi Ahmad b. Salih b. Abi I-Rijal (1727—77) was given the
position of secretary of the awgaf by al-Mahdi 1-‘Abbas. He was also made minister or
governor of al-Hayma, Hufash, and Wusab.
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The role of the secretaryship was kept in the family of (bayt) Abi I-Rijal from
about 1750 until 1938—39!7

3.3 Al-Sayyid Ali b. Muhammad Amir (d. 1196/1782 or 83)
When al-‘Arasi died, ‘Al b. Muhammad ‘Amir was appointed by Imam al-Mahdi
1-Abbas in 1773 to be nazir al-awgaf. He and Imam Mahdi quarrelled over his
salary; ‘Amir wanted a full tenth (‘ushr), and after some days of negotiations,
the imam gave in.”®

Apparently, ‘Amir was skilled in waqf administration and knew how to ex-
tract the most of the potential income. Before the appointment, he had worked
for Qatin as his assistant (mu‘ayyan). This is a clear example of how the imam
was dependent on knowledgeable administrators. It is also an example of how
the inspection or administration of public waqfwas “outsourced” to scholars in
a way similar to that of tax fiefs, which were given to local shaykhs.

Zabara quotes Ahmad Qatin, who says that he was a close friend of al-Sayyid
‘All b. Muhammad ‘Amir. Qatin gives us important information about the waqf’
administration of ‘Amir:

‘Amir was a wagfwaliin the areas of Ta‘izz for a period. He took back lands
that had been illegally taken from the wagqf and he revived the mosques
and there were no complaints. Then later, a delegation of some of those
who had taken wagflands went to Sanaa and complained about him, and
they continued to do so until al-Badr [Muhammad b. Isma‘il] al-Amir and
Qadi ‘Abd al-Jabbar believed them and gave in.”6

Here Qatin explains the essence of the problem:

In wagqf there is a something called “waqf payment” (dara’ib) which is
the “mother of problems” (umm al-sawa’ib). Qadi ‘Abd al-Jabbar told me
himself that ‘Amir was the wal of the waqf of Yemen and that some of
the waqftenants (shuraka’ al-waqf’) came to him and they agreed to pay
a fixed rent for the waqf'and further, to pay a fixed rent for the waqfland
every year, whether there was a harvest or not (sawa’an kana hunaka tha-
mara aw [a). And this situation is now continuing. So even if al-‘Amir is
removed, another @mil waqf would take his place and the same people

74 1Ibid., 1:142.
75  Ibid., 2:236.
76 Ibid., 2:235-36.
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will complain to him about the size of the wagfrent. Subsequently, and
over time, they will pay a rent a little lower than before.”

Here Qatin criticises the problem inherent in fixed rents, as opposed to a
sharecropping agreement. A fixed rent payment is easier to complain about,
especially during years of drought when such a payment could be presented
as “unfair” What we do not know is whether this was a practice that existed
under ‘Amir only or if it was more common. In figh, as we see in chapter 6, the
sharecropping type of leases seem to be the most prevalent and considered
more “safe” for the waqf. Fixed leases would, however, be cheaper to administer
since it is not necessary to assess the harvest every year in order to estimate
the rent, thus the episode described above could be an example of an “admin-
istrative shortcut” made by ‘Amir. The term dara’ib in waqf leases reappears
in al-ShijnT’s (d. 1201/1786 or 87) fatwa translated in chapter 7, which indicates
that the dara@’ib type of payment was common around the time of the fatwa.”®
These lease practices are an important part of waqfand more research is need-
ed in order to draw conclusions.

When Imam al-Mahdi 1-‘Abbas died and his son Imam al-Mansuar ‘Ali took
over in 1776, the new imam dismissed (‘azalahu) ‘Amir and Sayyid Muhammad
al-Hataba was appointed (‘ayyanahu) to the position as waqf administrator.
The reason for this, according to Jahhaf,”® was ‘Amir’s protest when the min-
ister ‘All b. Hasan al-Akwa“ built a mosque (Masjid Hurqan) and did not es-
tablish, simultaneously, any wagqfs for the mosque. When al-Akwa‘ wanted to
register it in the general wagfregister (al-miswadda al-‘amma), Amir refused to
do this since it would have provided the mosque with “free” income from the
main Sanaa waqf. The quarrel resulted in ‘Amir’s dismissal. ‘Amir died in 1196 or
97/1782 or 83. ‘Al1 b. Hasan al-Akwa‘ was appointed nazir al-waqf, though prob-
ably not for long; Muhammad al-Hataba took the position after him.80

3.4 Al-Sayyid Muhammad b. Hasan al-Hataba (d. 1205/17971)

Al-Sayyid Muhammad b. Hasan al-Hataba took over the position as the public
wagqf inspector (tawalla nagarat al-awqaf). He lowered the wages for some of
the employees (ahl al-waza’if wa-a‘mal al-waqf) and sent the resulting surplus

77  Zabara, Ibid.

78  Dara@’ib waqfrent is also mentioned in Mijalli, al-Awqaf fi [-Yaman, 122-123.

79  As given by Lutf Allah Jahhaf in Zabara, Nashr al-arf, 2:236. See also Serjeant and Lew-
cock, San‘@’, 315 n59.

80  Zabara, Nashr al-‘arf, 2:236—237.
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to the public treasury (bayt al-mal). He became highly unpopular®! and died
in 1206/1791.82 As for regional waqf administrators in this period, there are, for
example, references to a certain Sayyid ‘Ali b. Ahmad b. ‘Ali (d. 1198/1784) who
was mutawallt waqf Dhamar.83 This indicates that other cities had their own
“main waqf,” but we do not know the nature of their relationship to the govern-
ment in Sanaa; nor do we know to what extent these regional waqfadministra-
tions were required to send the surplus to the capital.

3.5 Al-Khafanji's (d. 180/1766 or 67) Poem

Al-Khafanji's poem, translated in Serjeant’s San@’3* is a gasida®® that por-
trays a comic drama in rhyme. In the poem, the various mosques of Sanaa are
each given personalities. The drama is about a poor little mosque, the ‘Addil
Mosque, which feels sorry for itself and dreams of becoming something more
important and grandiose. The mosque complains about his state and looks to
other, richer mosques, and asks them for support. The Jami (the Jami‘ al-Kabir)
is portrayed as very rich. Several of the other mosques present their case for the
Jami‘ and the Jami‘ replies, after some time, that he unfortunately cannot help
them since the waqf documents® seem to have been lost. The ‘Addil Mosque
is poor, has no wagflands of his own, and dreams of becoming a rich mosque
with a garden, a waqf shop to provide rental income; it dreams of being well-
supplied with lamp oil and water, having a paid imam and a muadhdhin, and

81 Zabara, Nay! al-watar, 2:298-301. Dallal wrote some lines of poetry about him, translated
in al-‘AmrT and Serjeant, “Administrative Organisation,” 153.

82  Zabara, Nashr al-‘arf, 2:147; here it states that he died in 1305 AH (i.e., 1887 or 1888), and
Serjeant quotes this al-‘Amuri and Serjeant, “Administrative Organisation,” 153. The correct
year is one hundred hijri years earlier, 1205/1701 (that is, the year 1305 in the Nashr is a
misprint and should be 1205). This is confirmed in Zabara, Nay! al-watar, 2:298-301.

83  Al-Sayyid ‘Ali b. Ahmad b. ‘Ali (d. 1198/1784) was “mutawalli waqf Dhamar.” He studied
under al-Qadi Ahmad b. Salih b. Aba I-Rijal and under al-Qadi ‘Ali b. Ahmad b. Nasir
al-Shijni (who issued the fatwa in chapter 7) He was in charge of the awgaf of Dhamar
in the days of Imam al-Mansur ‘Ali (son of al-Mahdi I-Abbas). See Zabara, Nashr al-‘arf,
2:170—171.

84  Serjeant remarks that the poem was also translated by Harald Vocke in 1973 into German
and that this translation was based on another source and that his comments are even
fuller. Serjeant and Lewcock, San@’, 317-321. The poem was recently published in the new-
est edition of al-Hajari, Masajid San‘a, 79-81.

85  According to Serjeant, epic dramas in which mosques are the main characters are not
uncommon; he claims to have seen one from Hadramawt as well. Serjeant and Lewcock,
San@’, 318. For other such dramas see “The marriage between the Madhhab Mosque and
the Muradiyya Mosque,” Zabara, Nashr al-‘arf, 2:204—216.

86  Note that the term wasiya is used.
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being a place where the “Azhar,3” the Bayan,®® and the Mulha"®® are taught.
The poem is full of humour that is difficult to reproduce; one example is the
small mosque’s dream to perform the call to prayer so loud that the jinn would
fart when they heard it. The political and legal problem that this poem raises is
the issue of distributing waqf income from rich mosques to poorer ones; that
is, the inter-beneficiary transfer of funds (called inter-beneficiary because both
waqfs have the same type of beneficiary, in this case, mosques). There were
certainly rich and poor mosques at this time. Opening the legal possibility of
transferring income between them leads to the problem of potentially disre-
specting the founders’ will. But, if this will is no longer present in the form of
public memory or documentation, then it is clearly tempting to take a more
flexible stand on these questions. As I point out below, the tendency to allow
transfers between wagqfs within the public waqf administration has increased
over time until today.

3.6 An Open Letter from Muhammad b. Isma‘dl al-Amir to Imam
al-Mahdi -Abbas (1180/1767)

In what became an important and well-known incident in the history of
the waqf in Sanaa, the great scholar al-Badr Muhammad b. Isma‘1l al-Amir
(d. 1183/1769)%° (hereafter called Ibn al-Amir) wrote a letter in 1181/1767 in
which he publicly criticised Imam al-Mahdi1 1-Abbas’s effort to exchange the
wagqflands of Shu‘ab, outside Sanaa, for those of other areas. The imam would
have benefited from this because he had repaired the irrigation system called
Ghayl al-Barmaki and Ghayl al-Aswad®! that conducted water to the Shu‘ab
area just north of Sanaa, outside the city walls, and he wanted the wagfland

87  Thatis (Ibn Miftah), Sharh al-azhar.

88  The al-Bayan al-shafi is discussed in chapter 4.

89  That is Mulhat al-i'rab. Together with al-Ajrimiyya, these two are the most commonly
used introductory works of Arabic grammar in traditional education. The Mulha is men-
tioned several times as an important part of the curriculum in Arabic grammar, see for
instance al-Shawkant’s own “ideal-curriculum” in his work Adab al-talab as translated by
Haykel, Revival and Reform, 105 n103. And, for instance Vom Bruck, Islam, Memory, and
Mortality, 117.

9o  For his life, see Zabara, Nashr al-‘arf, 3:29—69.

91 Al-Mahdi I-Abbas repaired the two famous underground water canals, called Ghayl
al-Aswad and Ghayl al-Barmaki. These water tunnels are often called ganat elsewhere; in
Yemeni dialect they are referred to as “ghuyul” They start at several wells some distance
to the south of the city, pass under the city with several openings for public access and
mosque ablutions, and exit on the lower, northern side of the city, called Shu‘ab. For these
two ghayls in general see R. B. Serjeant, Paolo Costa, and Ronald Lewcock, “The Ghayls of
San@,” in San‘@’, ed. Serjeant and Lewcock (London: World of Islam Festival Trust, 1983);
and ‘Aslan, Ghuyul San‘@’.
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as his own private property, now more fertile because of the repaired irriga-
tion system. To do this, he needed to “move” the wagflands®2 somewhere else.
His attempt was criticized and the episode became an example of how inde-
pendent, free speaking ulama’ tried to correct what was perceived as corrupt
government behaviour in wagf management.

Ibn al-Amir was born in 1688 and was a well-known and respected schol-
ar with neo-traditionist leanings, that is, a Sunni-oriented Zaydi scholar of
Yemen. He studied in several cities in Yemen and several times went to the holy
cities (Mecca and Medina) for hajj and to study. He was a judge and a preacher
in the Great Mosque (al-Jami‘ al-Kabir). In 17489 Imam al-Mahdi 1-Abbas
made him waqfadministrator of Sanaa (wallahu awgaf San‘@’wa-biladiha), but
shortly after he withdrew from the position. Ibn al-Amir became unpopular
in the eyes of the Zaydi imam and his family, in particular for not mentioning
the name of the imam during the Friday sermon (this practice was custom-
ary as a way of recognizing the hierarchy of power) in the Great Mosque of
Sanaa where he was a preacher. He was imprisoned, but his biographer says he
turned the prison into a place of study; scholars came to discuss and learn from
him, especially the hadith sciences.*

In Zaydi figh exchanging (istibdal)%> a waqf asset is fully legal, in fact there
are few arguments against it. The validity hinges upon the interests of the wagqf
in question, and indeed, if it is in the interest of the wagfto do so, then chang-
ing the asset is required. In practice, however, waqf assets are often ascribed
a special “holy” status, and changes of waqf are often viewed with suspicion.%6

92  Most probably, not all Shu‘ab land was wagf, but there were a high number of waqgffields
interspersed among private fields. The sales document is edited and analysed in Husayn
‘Abdallah al-Amri, Miat @m min tarikh al-Yaman al-hadith (Damascus: Dar al-Fikr, 1988),
33—43. And similarly in Husayn ‘Abdallah al-‘Amri, “A Document Concerning the Sale
of Ghayl al-Barmaki and al-Ghayl al-Aswad by al-Mahdi ‘Abbas, Imam of Yemen, 1131—
89/1718-75," in Arabian and Islamic Studies, ed. R. L. Bidwell and G. R. Smith (London and
New York: Longman, 1983). The sale took place in February 1767.

93  Ramadan u61.

94  Zabara, Nashr al-‘arf, 3:32.

95 There are several terms in use that all mean “exchange”™ ‘%wad, ibdal, and istibdal. In
Hanafi areas, the term istibdal seems to be used more consistently.

96  In some treatises the question of whether or not it is legal to “sell” waqf$ seems to have
reappeared as a legal topic. In order to undertake an istibdal it is also necessary to sell the
original waqf asset. To sell the waqf, without buying a new wagqf asset, would not be an
istibdal and certainly illegal; it looks as if Ibn al-Amir speculated about this aspect for his
argumentation. The question of selling a waqf, and how to define “necessity,” is addressed
in an unpublished treatise found in the Maktabat al-Waqf called “Ta’kid al-ta’sis al-mabna
ala wujub dawam al-tahbis,” Majami‘ 23, “Figh,” folio 28-30. The treatise, from 1654, is
signed by al-Husayn b. Nasir ‘Abd al-Haflz; it is divided into two parts, the second of which
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The question here is more complicated, because Imam al-Mahdi 1-‘Abbas
wanted to “move” the waqf properties out of Shu‘tb to somewhere else, so that
he could benefit from the land value, which increased after he repaired the ir-
rigation system. And the argument against such an exchange in the letter from
Ibn al-Amir to Imam al-Mahdi does not address this very particular fact, but
rather criticizes the more general idea of “selling and buying waqf” Further,
it builds on the notion that a wagqf asset has a more “holy” status than other
forms of property. In his argument in favor of this, he mentions several details
about which types of waqfs existed at the time and important details about
the waqf type called wasaya as we see below. The edited letter, dated 1767, is
found under the entry of “al-Mahdi I-“Abbas” in the biographical encyclopae-
dia Nashr al-‘arf. The main part is translated below, and divided into sections.
After along and eloquent introduction, Ibn al-Amir directly criticizes the wagf
transactions:

[... A]nd the worst of sins is that of the purchase (shira@’) of the awgafand
its exchange from wagqf into private property. Our Lord [the imam] did,
after all, invalidate the sale undertaken by the former waqf administra-
tor (‘amil), the one who was administrator before al-Shaykh al-‘Arasi, and
took it back according to what is right, and so be it.97

Here, Ibn al-Amir refers to the waqf'administrator “before al-‘Arasi,” which was
Ahmad Qatin, mentioned earlier in this chapter. It seems that Qatin also sold
some of the waqflands, but that these sales were later invalidated by the Imam
and al-‘Arasl. Ibn al-Amir gives the Imam Mahdi credit for this corrective ac-
tion. Then comes a long section in which Ibn al-Amir claims that privatizing
wagqfis illegal in principle because of its “holy status.” It is a peculiar argument
since we are presumably talking about an “exchange” (istibdal), which is legal
when it is done in the interest of the wagqf; however, Ibn al-Amir focuses on the
aspect of privatization in isolation, that is, on the fact that the imam wanted to
buy the wagflands personally.

You know the statements of the ulama’ of your time and your judges;
that selling waqfis haram! I have attached a list with their signatures, and
my signature is the first one. You surely know that the first wagfin Islam
was the wagqf of ‘Umar b. al-Khattab, may God be pleased with him, and

is called “al-Bahth al-nafis al-muttasil bi-ta’kid al-ta’sis al-mabna ‘ala ...” A photocopy is in
the author’s possession.
97  Zabara, Nashr al-‘arf, 2:21—24.



106

CHAPTER 3

according to him, the Prophet, peace be upon him and his descendants,
came and he [‘Umar] said; Oh Prophet of God, I have acquired land [of
quality or quantity] that I have never acquired before, and I want to un-
dertake an act of charity with it, in order to become closer to God (an
atagarraba bihi ila Allah ta‘ala). The Prophet said: “Retain the asset and
give away its fruits” (habbis al-asl wa-sabbil al-thamara). And [according
to] the wording of al-Bukhari, the Prophet said: “Not to be sold, not to
be given away, but its fruits are to be enjoyed,” and in an account by al-
Dhahabi: “Give away its fruits and retain the asset, not to be sold and not
to be inherited.” And he [‘Umar] did so, and therefore the restriction of
sale is in the essence of waqf. The jurists therefore say that God’s prop-
erty is not to be taken out of the state of waqf (la yukhraj ‘an al-waqfiyya)
under any circumstances. And Our Lord [al-Mahdi I-Abbas] is the best
among living men created by God to execute the orders of his grandfa-
ther [the Prophet].%8

These hadiths are often quoted in figh as the foundation of the institution of
wagqf, and they are widely used and known. The wording “not to be sold, not

to be given away” is a phrase that is very often found in individual wagf docu-

ments. Following this is a section that is very important to understanding the
difference between waqf and wasaya in Zaydi Yemen (the issue is also further
elaborated in chapter 7):

98
99

So, the sale of waqfis prohibited as are other types of transactional dispo-
sitions of waqf (munaqgala bihi). Yes, it is legal (halal) to sell a wasiya that
has been donated [in exchange] for reading the Qur'an and the wasitya
for charities, and also to exchange them (ibdaluha) with something that
is better and more useful. These are not waqf (hadhihi laysat awgafan)®®
and therefore it is also legal to sell what the administrators (‘ummal) [of
this type of wagf] have acquired from the surplus of the wagqf since it is
not waqf [in the first place]. Property cannot be owned by [something]
inanimate (al-jamad) and the acquired [object obtained by the] surplus
is not the property of the administrator, because he has not paid any-
thing for it from his own pocket, but with income from the wagf; thus
this surplus [and the land or objects bought from this surplus] is not the
property of anyone and if there is a preponderant interest, then it can

Ibid., 2:23.
He must mean that waqfs of the wasiya type do not carry the same legal implications as
“absolute waqf” In this case wasiya clearly refers to a type of waqf.
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be legally sold, but it is not a true purchase (bay* hagigi), but more of a
bilateral transaction (mu‘awada), because it is not the property of the
administrator. Few have proper knowledge about these issues.!%°

He is quite explicit in stating that wasaya is not awgaf and that the restrictions
on the sale of waqf do not concern wasaya. He ascribes the right of istibdal to
the wasaya type and thereby he implicitly!©! claims that it might not be legal
in awqaf. He seems to bolster the notion of restricting the sale of waqfand up-
grading it to be considered haram. Again, to the vast majority of jurists, a sale
is indeed valid if it is part of an istibdal (a waqf asset exchange), so making the
sale absolutely invalid, as Ibn al-Amir does, is a peculiar argument. He seems
rather to construct a new difference between awgaf and wasaya: awgaf cannot
be sold, while wasaya can.

The second half of the paragraph above refers to another topic in waqf figh;
whether or not a thing bought from the surplus of the waqf automatically be-
comes wagqf, or if it remains private property (milk), and thereby “free,” and
“saleable.” This is a matter discussed in detail in the waqf chapter of the Sharh
al-azhar and the madhhab favours'©? the view that such objects do not acquire
wagqf status.1°3 So again, Ibn al-Amir argues in an unconventional way, though
he was probably using arguments that were more or less known among his
intended readers. We should not see the section above as mainly a jurispruden-
tial argument with the aim of affirming law or figh, but rather as an argument
against contemporary “human” political interference in the specific awgaf
cases of Sanaa. It is thus more a political critique, or one framed in populist
terms, and this is probably the reason his arguments are more polemical than
logical extracts of Zaydi figh debate. He continues:

Note Our Lord, that the best [agricultural | properties in Sanaa are those at
Shu‘ab since they are so close to the city. They are useful for the mosques
in terms of herbs (gadb), tamarisk trees (athl), [they] supply grain contin-
uously, and [because of] their proximity, therefore, there is nothing that
can replace these lands. It is hoped and indeed also expected that with

100 Zabara, Nashr al-‘arf, 2:23.

101 Note that in the letter, he never explicitly states that istibdal in waqf'should be illegal.

102 The madhhab “favours” this by indicating ijma‘ with the use of validation signs; taqrir
and tadhhib. These indications, which are vital to understanding the Sharh al-azhar, are
explained in chapter 4.

103 ‘Abdallah Abu l-Hasan Ibn Miftah, al-Muntazi‘ al-mukhtar min al-ghayth al-midrar
al-ma‘raf bi-Sharh al-azhar (Sanaa: Wizarat al-‘Adl / Maktabat al-Turath al-Islami, 2003),
8:239.
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your good intention, which God will hopefully reward, the water tunnel
that was buried for so long will be re-excavated to irrigate the wagflands
at Shu‘ab in order to provide grain for those on the pay lists of the wagf
(ahl al-waza’if ).1% Indeed, every year since the first waqf administrator
they have been deprived of four months of salary.!°> By God, look to your
grandfather, al-Mahdi Ahmad b. al-Hasan,'¢ may God show him mercy,
how he excavated his water tunnel in al-Rawdal®? and made it available
for the people, and [he] made the grapes for the people,'°8 without tak-
ing any of the surplus, so God blessed him. And the grapes that he ir-
rigated became the best grapes in al-Rawda and are sold for a high price
because of his pious intention and deed. This ghay! (water channel) be-
longs to the public treasury (buyut amwal) and was constructed by dir-
hams from the public treasury and therefore it was not for him to take the
surplus privately, and because of his pious intention, God passed on his
rule (khilafa) to his descendants for more than eighty years.199

In this section of the letter, Ibn al-Amir describes the importance of the wagf
lands at Shu‘ab for the mosques and for those on the pay lists (ahl al-waz@’if),
be they mosque caretakers, preachers, teachers, students or worthy poor. He
points out that he expects the imam to proceed with the restoration of the
water supply system, but that he should do it for the awgaf like his (great-)
grandfather did, not for himself.

In the last paragraph of the letter, not included in the translation above, Ibn
al-Amir points out to al-Mahdi that he has become one of the richest imams
in the history of Yemen, and receives private income even from distant south-
ern areas such as Qata‘ba and Rada‘, and he reminds him that he should show
gratitude towards God for this wealth.

Zabara states in the end (presumably still quoting Qatin) that this advice
from Ibn al-Amir made an impression on the imam, and the imam left the wagqf
lands at Shu‘tb as they had been in the past.

104 Probably it can mean both employees and people receiving stipends like students and the
worthy poor.

105 Here he may be referring to Qatin, as he has referred to him above as “the one before
al-‘Arasi”?

106 He reigned from 1676 to 1681; he was a grandson of al-Qasim and the great great grandfa-
ther of al-Mahdi I-Abbas.

107 Itis called Ghayl al-Mahdj, see Serjeant, Costa, and Lewcock, “Ghayls of San@,” 30.

108 The wording is not entirely clear. The ghay! is well known. Al-Rawda, which is near Sanaa,
to the north, is still known for its grapes.

109 Zabara, Nashr al-‘arf, 2:23—-24. This text is partly treated by Serjeant, “The Post Medieval
and Modern History of San@,” in Serjeant and Lewcock (eds.), San@’, 85-86.
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3.7 Other Waqf Administrators
Ibn al-Amir’s son, Ibrahim b. Muhammad b. Isma‘il al-Amir (d. 1213/1799) was
also a wagf administrator: “His father helped him in the nazarat al-waqf™° In
1802 we know that Sayyid Isma‘l b. al-Hasan al-Shami was ‘amil al-awgaf™
(1741 or 1742-1819). He was a deputy of al-Sayyid ‘Ali b. Muhammad ‘Amir (kana
yanubu ‘anhu fi kathir min al-a'mal™?) and later worked for the wagqf of the
city of Thula’. After that, he took over the wagqf of Sanaa and settled into that
position (istagarra fi wilayat waqf San@’).1'3 Some time after this, the position
was given to Salim Muhammad al-Tashshi. In 1816 the chief gadi al-Shawkani
advised Imam al-Mahdi ‘Abdallah to replace the ‘amil al-awqaf al-Tashshi with
the aforementioned Isma‘l b. Hasan al-Shami'* When al-Shawkan1 was writ-
ing the Badr, al-Shami was still in charge of the awgaf of Sanaa.l'>

A few months later, in the beginning of 1817, Imam al-Mahdi ‘Abdallah
again changed ministers and Isma‘l al-ShamT’s position was given to Yahya
b. Muhammad Hataba,!'6 who was probably the son of Muhammad b. Hasan
al-Hataba (d. 1205/1791) mentioned above, who took over after ‘Amir. From
1795 until his death in 1834, Muhammad b. ‘Al1 I-Shawkani was the chief gadi
and a central political figure. Al-Shawkani was also an administrator of local
wagqf clusters in areas outside Sanaa; he was granted “charities” (sadagat) and
wasaya by the imam (agta‘ahu al-imam). This mention of the “granting of fiefs”
together with wagqf-like “charities” and wasaya indicates that being given the
right to administerwagfwaslucrative, and comparable to being given tax fiefs.!!?

110 Zabara, Nayl al-watar, 1:93.

111 al-‘Amri, Yemen in the 18th and 19th Centuries, 117.

112 The terms ‘amala and a‘mal seem to be used in relation to the granting of rights to public
waqf admninistration. See also Muhammad Abua Zahra, Muhadarat fi l-waqf (Cairo: Dar
al-Fikr al-‘Arabi), 340.

113 al-Shawkani, al-Badr al-tali, 178.

114 al-Amri, Yemen in the 18th and 19th Centuries, 77; Lutf Allah, Hawliyyat al-muarrikh
Jahhaf, 29.

115 al-Shawkani, al-Badr al-tali‘, 178.

116  Lutf Allah, Hawliyyat al-muarrikh Jahhaf, 87.

117 This is mentioned by Haykel, who quotes the Hawliyyat Yamaniyya and the Nay! al-watar.
Haykel writes that it was never clear to him what these wasaya were. Most probably, they
were once local wagfs or clusters of wagfs: Either large landholdings carrying the names
of wasaya, which indicate that they could just as well have been family controlled wagfs,
which were confiscated by the state for some reason. Or, it could be the right to supervise
local, “normal” public waqfs in these specific local areas. In either case, al-Shawkani would
probably have the right to take ten percent of the total income in return for administer-
ing the leases and taking care of the local mosques (or other beneficiaries). The actual
administrative work could in turn be delegated to someone else, while al-Shawkani could
still obtain a sizeable surplus. For instance, from al-Hayma alone he received one hundred
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And as we know from Qatin, the common salary of a waqf administrator of
a specific area was 10 per cent of the income. While we cannot discuss taxa-
tion policies and the tax collection system here, we can note that the similarity
between it and the waqf administration system is striking; tax collectors took
percentages and it was thus a potentially very lucrative position.!® After the
death of al-Shawkani in 1834, the following period was characterized by in-
creasing unrest and state disintegration. Already some years before that, the
Qasimis had begun to lose some parts of the Tihama. The following decades
are often referred to as the “period of chaos.” The power of the elites in Sanaa
over Lower Yemen diminished, as did their control over wagf in these areas.
Wagfwas probably administered by local elites.

3.8 Wagqf Administration Under the Second Ottoman Occupation
(1872—1911)

The Ottomans arrived in 1849 for what was to be their second period of occupa-
tion. It was, however, only in the 1870s that they took more direct control over
Sanaa, the Tihama, the western mountains, and Lower Yemen. We know little
about their ideas and actions in waqf administration reforms in Yemen. They
would have had knowledge about a wide range of types of wagfadministration
from areas they had previously ruled. They would also have been very aware of
the pragmatic benefits of leaving existing structures and elites in place, despite

silver pieces (girsh) monthly. Al-Shawkani used one of his students, Muhammad b. ‘Ali
I-‘Amran, to manage his “fiefs” and a conflict between the two led to the imprisonment of
his student. Haykel, Revival and Reform, 56—57. Zabara, Nayl al-watar, 2:346. Hawliyyat Ya-
maniyya: al-Yaman fi l-qarn al-tasi ‘ashar al-miladz, ed. ‘Abdallah b. Muhammad al-Hibshi
(Sanaa: Dar al-Hikma al-Yamaniyya, 1991), 279.

118 Tax collection and the waqf'administration were mainly occupied by local elites. We must
expect that the tax collection system was more dominated by local, tribal shaykhs than
the waqf administration, as even tribal areas with little or few wagqf institutions still paid
taxes. Tax collection was an important part of the tribal system, since powerful tribal
shaykhs were allowed to keep a large part of the collected tax for themselves. The wagqf’
administration was in turn more influenced by the scholarly families; waqfs tend to be
more concentrated in urban areas and in areas where sayyids and qudah are found. A
fundamental difference between the two systems was that in the wagqf administration,
most funds presumably reverted to local beneficiaries and in the Qasimi period we do
not know to what extent wagf'surplus was sent to Sanaa. There were many types of taxes,
but the most important, the zakat (‘ushr), was sent, in part, to the central government,
although there were many local expenditures as well, which Messick points out, though
his focus was on the historical period that follows this. Messick, “Transactions in Ibb,”
168-173. Shelag Weir writes about the shaykhs’ role in tax practices in Razih; see Shelagh
Weir, A Tribal Order: Politics and Law in the Mountains of Yemen (Austin: University of
Texas Press, 2007), 251-255.
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their aims of reforming and “civilizing” governmental structures.!!® There are
only a few references in the biographical dictionaries to waqf administration
from this period; most are referred to by Serjeant in his book on San‘@’. Indeed,
the administration of the judiciary and the state in general in this period has
not yet been studied in detail, although Ottoman policies have been the sub-
ject of some research.?0 In general, despite the Ottoman intervention, most
wagqf administration seems to have continued along the same lines as before
and in close cooperation with the same scholarly Yemeni elites.

3.9 The Division of the Waqf Administration into Dakili and Khariji
As noted early in this chapter, in this period one new aspect emerges, at least
to the extent that we can judge by the few sources available. This is the division
of the waqf administration into the “internal waqf” (al-awqaf al-dakhiliyya)
and the external waqf (al-awqaf al-kharijiyya). The internal (dakhilt) were the
waqfs of Sanaa, most likely only the city of Sanaa and “its” waqfs.!?! The ex-
ternal (khariji) consisted of all other similar urban wagf clusters in other cit-
ies, such as Dhamar, Ibb, etc., which all had their own wagqf cluster(s) for the
great mosque and/or separate sub-clusters, like wagffor religious education.!?2
Both sections had their own nazir, perhaps best translated as minister, or
“inspector.”123

The fact that the wagqfs outside Sanaa were to be inspected and overseen by
the central government in Sanaa was not new during the Ottoman period. As

119 This point was elaborated by Thomas Kiihn in his presentation at the annual meeting of
the Middle East Studies Association, Washington, DC (Nov. 2014). He referred to several
Ottoman administrative documents and communications that emphasize the conscious
pragmatic approach to local elites.

120 For a study of this period see Thomas Kiihn, “Shaping Ottoman Rule in Yemen, 1872-1919”
(PhD thesis, New York University, 2005); Thomas Kuehn, Empire, Islam, and Politics of Dif-

ference: Ottoman Rule in Yemen, 1849-1919 (Leiden: Brill, 2o11). Hiimeyra Bostan, “Institu-
tionalizing Justice in a Distant Province: Ottoman Judicial Reform in Yemen (1872-1918)”
(MA thesis, Istanbul Sehir University, 2013).

121 Presumably there could still be wagfs in other nearby areas in favour of certain mosques
in Sanaa. For example, informants in Sanaa said that the Qubbat al-Mahdi had wagfs
in Anis, Dhamar. I have also seen administrative documents in Rayma (although from
the early reign of Imam Yahya), that there existed wagqfs in favour of public beneficia-
ries in Sanaa called al-mahasin al-mutawakkiliyya (“the Mutawakkili public works and
services”).

122 Messick writes that in Ibb there was a local waqfadministration for the waqfs that support
the religious education in the city (waqf darasa). Messick, “Transactions in Ibb,” 163.

123 Technically, many of the mosque wagfs did not have private mutawallis, therefore it was
the imam who was the mutawalli for these wagfs. The term “inspector” only implies su-
pervision, though in fact the inspector was actually a mutawalli, at least the dakhili one.
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we saw, the Qasimis had appointed walis for the waqf of Yemen, but the term
al-awqaf al-kharijiyya seems to be new from the second Ottoman period on-
wards. We can expect an attempt of renewal of state control over the peripher-
ies in this period after several decades of disintegration. This was especially so
in the densely populated and fertile Lower Yemen.

In 1849, we know that the nagir al-awqaf was al-Qadi ‘Abd al-Rahman
al-‘Amrani!?* The last ‘@milwaqfbefore the Ottomans took Sanaa was al-Sayyid
Husayn Ghumdan al-Kibsi.12% These titles probably only refer to the wagfs of
Sanaa. Toward the end of the Qasimi dynasty and into the “period of unrest”
we must expect that waqfs (that is, the city mosque wagqf clusters) were admin-
istered locally and that Sanaa lost control to local elites.

We know that there was a “wagqf office council,” (majlis gamsiyun al-awqaf),
in Sanaa in 1890, when Ahsan b. Ahsan al-Akwa‘26 was the ra’is. He died that
year.2” We also know that al-Qadi Husayn b. ‘Ali I-Amri'?8 was nazir al-waqf?°
and that he was “in authority of the waqf” (wilaya),'3° but in 1894 he was re-
moved (‘uzila) from the position, which then was given to ‘Ali b. Muhammad
al-Muta“.!13! Judging by al-‘AmrT’s title, this must have been just before the divi-
sion of the waqf administration. The position of al-Muta‘ as mentioned by al-
Wasi1, was called nazarat al-waqf al-dakhili. Further, he states:

The awgaf were neglected and the tribes (al-qaba’il) took the harvest
because the government did not exercise power. When the new nazir
[al-Muta‘] took over the position with the help from the [Ottoman]

124 Serjeant, “The Post Medieval and Early Modern History of San@,” in Serjeant and Lew-
cock (eds.), San@’, go.

125 Anon, Hawl[ydt Yamaniyya, 314.

126 He was also the mufti of al-Hanafiyya.

127  Anon.,, Hawliyat Yamaniyya, 365.

128  b.1848 or1849, d. 1942 or 1943.

129 Anon., Hawliyat Yamaniyya, 527. He may be the same person mentioned in Hawliyat Ya-
maniyya, 364, if not, Ahsan al-‘Amri was nagir al-awqaf in the year 189o.

130 al-Hajari, Masajid San‘a, 65.

131 Anon., Hawliyat Yamaniyya, 527. Here, the Hawliyyat refers to a version of the Aimma
that I do not have, 1:2:143. As for al-Muta‘ being a nagir, I have seen references in a con-
temporary court case to a waqf property at al-Rawda that refers to the “Muta wagqf reg-
ister,” al-Miswadda al-Mutd‘iyya as an authoritative legal source. For his biography see
Zabara, Nuzhat al-nazar, 466. There Zabara states that he was both the “nagarat al-awgaf
al-dakhiliyya wa-l-kharijiyya” and that he was member of the administrative council
under the Ottomans. Basha Hilmi imprisoned him for a long period until Imam Yahya
took over and set him free. Later al-Muta‘ became governor over the gada’ of Rada“.
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governor, they took back the control over the awgaf and punished those
who had taken the wagqfs.132

Al-Wasi‘T adds that with the newly acquired funds they revived many mosques.
Naturally, one must examine the historicity of such claims critically, but it is
interesting to see how a central government is seen as necessary to enforce
the correct flow of revenues. Henceforth, the division of the waqf administra-
tion is reflected in the titles: nazir al-awqaf al-dakhiliyya and nazir al-awqaf
al-kharijiyya. In 1898—99 the Ottoman governor ordered the aforementioned
nazgir al-awqaf al-dakhiliyya, al-Sayyid ‘Al1 1-Muta“ al-San‘ani to step down and
the ulama’to choose another to fill the position.!33 Zayd [b. Ahmad] al-Kibs1'3+
was nagir al-waqf al-khariji, but was dismissed by the Ottoman governor
Ahmad Faydi. Al-Kibsi died in 1898-99.13% ‘Ali Ahmad al-Mujahid al-San‘ani'36
(d. 1910) was a secretary (katib) of al-waqf al-khariji, while the secretaryship
of the dakhili waqf was held by the Abu I-Rijal family for the whole period.!3”
Serjeant mentions that the nazir al-awqaf al-kharijiyya attended the bi-weekly
“vilayet-council” held by the Ottoman governor and that this indicates the po-
litical importance of that role.13® What power the nagir al-awqaf al-kharijiyya
actually held, and over which geographical areas, is not known. For instance,
could he demand to take the surplus of the mosques and religious schools? Or
were these more visions and plans than reality? Perhaps the goal of the Otto-
mans was to “civilize” and standardize the waqf administration rather than to
exploit it economically; however, according to the few sources reviewed here, it
does not seem as if the Ottomans managed to change the system significantly.

310  The Third Waqf Administration: Nazir al-wasaya

There is a third type of administration, which is important, yet seldom men-
tioned during this period. In 1913-14 Muhammad b. Yahya b. Muhammad
al-Mansur died; Zabara states that he was nazir al-wasaya in Sanaa, and
that later he was nazir al-waqf al-dakhili in Sanaa, though Zabara does not

132 ‘Abd al-Wasi‘b. Yahya 1-Wasi‘i, Tarikh al-Yaman al-musamma Farhat al-humum wa-l-huzn
St hawadith tarikh al-Yaman (Sanaa: Maktabat al-Irshad, 2007), 255.

133 al-‘Amrl and Serjeant, “Administrative Organisation,” 153 ni1.

134 Also mentioned in Anon., Hawliyat Yamaniyya, 314.

135 al-Amri and Serjeant, “Administrative Organisation,” 153 ni1.

136 Zabara states that he was also a judge for the “Turks” in the area of al-Hayma. Muhammad
b. Muhammad b. Yahya Zabara, A'immat al-Yaman bi-l-qarn al-rabi‘ ashar li-l-hijra (Cairo:
al-Matba‘a al-Salafiyya wa-Maktabatuha, n.d.), 2:1:156.

137 Zabara, Nashr al-‘arf, 1:142.

138 al-Amri and Serjeant, “Administrative Organisation,” 153. Aimma, 1:2:215. (Serjeant refers
to Aimma 2:2:215.).
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state exactly when he held these positions.!?® Sayyid Mustafa Salim quotes a
document from late 1899 with Muhammad b. Yahya 1-Mansur’s signature as
nagir wasaya.'*? In July 1912, shortly after the Da“an treaty, there was a nazir
al-wasaya under Imam Yahya by the name Muhammad b. Yahya l-Yadami.!#!
The house (bayt) of al-Mansur is one of the scholarly sayyid houses and has
held the position of nazir al-wasaya for several subsequent periods and does
so until today.

As already discussed, the term wasaya has many meanings. In the 1930s, as
we see below, Imam Yahya further clarified this administrative category and it
became equivalent to those wagqfs that are administered by private administra-
tors. (Thus type B in addition to type D in the four-field model at the beginning
of this chapter.) At a certain point the idea arose that all waqfs with private
mutawallts (B/D) should be publicly supervised so that if the mutawallis did
not perform their task satisfactorily, the nazir, and here it is absolutely cor-
rect to use the term “inspector,” could discover the mismanagement and take
corrective action. We do not know whether or not this supervision actually
involved following up and reviewing the accounts or merely the registration
of assets. In addition, some of these waqfs were also without a beneficiary, or
the beneficiary (such as that for a water cistern), disappeared or “ceased to
exist.” In such cases it is possible to argue that the public component of such
waqfs could not be taken back by the founder’s family. Thus there was a need
to administer “lost” public wagfs, be it “lost” on the side of the founder, the
administrator, or the beneficiary.

Many of the family wagqfs (D) were very large and the important sayyid and
gadi houses of Sanaa usually had extensive family wagqfs. These were subject
to much conflict as the rules for how the wagfs are to be shared follow geneal-
ogy and descent, which after a few generations of intermarriage become very

139 Zabara, Aimmat al-Yaman, 2:1:296; Sayyid Mustafa Salim, Wathaiq Yamaniyya: Dirasa
watha@’iqiyya tarikhiyya (N.p.: al-Matba‘a al-Fanniyya, 1985), 138-141. With regard to why
this office appeared during the Ottoman occupation, one theory relates to the fact that
for Hanafls, private wagqfs have a much more important official role because, according
to Hanafi law, they are only private while the beneficiaries are alive. If the family line, or
any other specific beneficiary die out, the waqfbecomes an open, public wagqf. Therefore,
in Hanafl areas there was a strong incentive to register all private wagfs, in order to make
sure they did revert to public wagfs and were not taken by private individuals. Thus the
ideas and the practices of registering private waqfs would have been common adminis-
trative knowledge among the Ottomans. There is also a possibility that this practice was
begun by Imam Yahya, since his waqf administrators were appointed in 1911. In this case
Muhammad al-Mansar must have occupied these two positions for a very short time.

140 Salim, Wathaiq Yamaniyya, 138.

141 Ibid., 228-231.
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complicated. Many of the beneficiaries, including the women, were well edu-
cated and knew their legal rights and how to use legal arguments in the court
system. There was therefore a need for someone in authority to register one’s
family wagfsomewhere, and to ensure that everyone received the correct share.
Much later, Messick refers to informants who note that Ahmad al-Sayaghi, the
local governor in Ibb in the 1940s, tried to force people to register their family
wagqfs under the supervision of the local branch of the wasaya administration.!42
Again, it must be pointed out that our estimate of the relative amount of the
wasaya that was “supervised” is speculative; we only know of the existence of
the term and the office itself. In fact, in the late Ottoman period, we do not
know whether both of these tasks (supervising B or D) were actually ascribed
to the nazir al-wasaya, nor do we know if it was first something local to Sanaa
only, or if the geographical administrative jurisdiction was larger.

4 The Wagqf Administration of Imam Yahya and Imam Ahmad
(1911-62)

From the early twentieth century, we have access to more sources than in earli-
er periods. The following presentation of the wagfadministration under Imam
Yahya's rule is divided chronologically and thematically.

Imam Yahya claimed the imamate in 1904 when his father Imam al-Mansur
bi-Llah Muhammad Hamid al-Din died. Al-Mansur gathered support from the
tribes in the northern areas in order to lead military campaigns against the
Ottomans. He used the rhetoric of jihad and Zaydism to portray the Ottomans
as unlawful occupants. At the time, the Ottomans mainly held Sanaa and the
areas south and west of Sanaa. As early as 1906 Imam Yahya suggested a com-
promise on how to divide the political power between him and the Ottomans.143
The compromise was rejected, but the wording of one of the clauses in the
compromise indicates the importance of the matter of the awgaf: Condition
five concerns the transfer of the awgaf, “to our custody, so as to revive the edu-
cation in this country.”#4 Imam Yahya also demanded the right to remove and
appoint judges and the right to take the zakat and to appoint local shaykhs to

142 Messick, “Transactions in Ibb,” 252.

143 For a version of this compromise, see Zabara, Aimmat al-Yaman, 2:1:74—76. And al-Wasi‘,
Tarikh al-Yaman, 329.

144 Thalat al-awqaf ila ‘uhdatina li-ihya’ al-ma‘arif fi hadhihi al-bilad. The suggested compro-
mise (sulh) is dated 4 August 1906. Zabara, Aimmat al-Yaman, 2:1:75.
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collect it. These conditions were also meant to include Lower Yemen. The Ot-
tomans refused. The next compromise, in 1911, was agreed upon and called the
Treaty of Da“an after the village in which it was signed. Article nine'#> states:
“The matters of awgafand wasaya are to be under the authority of the imam.”46
Both versions of the conditions indicate the political importance of the public
wagqf administration. In the following year, Imam Yahya ordered the establish-
ment of an appeal court (mahkamat al-isti’naf’) to be headed by Husayn b. ‘Ali
1-“Amr1. For the administration of the awgaf, Imam Yahya appointed al-Sayyid
Qasim b. Husayn al-‘Izzi Abu Talib'*’ as nagir li-awqaf San‘a’ al-dakhiliyya,
al-Qadi ‘Abdallah b. Qasim al-Ghisali 1-San‘ani as wakil li-nazarat al-awqaf
al-kharijiyya,'*® and al-Qadi Muhammad b. Yahya b. ‘Al -Yamani as a nagzir
al-wasaya bi-San‘@’1*° From the period of the late Qasimi dynasty through the
second Ottoman period, and well into the reign of Imam Yahya until 193839,
the secretaryship of the waqf dakhilt was kept in the Abi I-Rijal family.15°

As seen above, the court apparatus and the wagf administration began be-
fore the Ottomans pulled out in 1918, and it was only after their withdrawal that
Imam Yahya himself settled fully in Sanaa. In the course of the next decade,
Imam Yahya gained political control over Yemen in a way the Ottomans never
did. He initiated reforms of the wagfadministration in an effort to take control
of poorly managed wagfs or those that had been taken over by private individ-
uals. He also sought to control the surplus of several types of waqfand redirect
these funds to other waqfs and indirectly, to other parts of the state budget. But
in order to do this, he had to make new laws, and these were, in part, contrary
to the Zaydi madhhab. The major changes did not come until the late 1920s and
1930s. Around this time, he ordered a much tighter grip on waqf administra-
tion, and demanded that wagfs be registered and accounted for; indeed, the
surplus of entire types of waqfs was to be diverted to the state budget in Sanaa,
more specifically so they could be “redirected” into other wagfs for education.

145 Article 10 as found in Ammat al-Yaman, 2:1:205. In other works it seems to be article g.
The wording is the same.

146  “10—Takinu mas@’il al-awqaf wa-l-wasaya manatatan bi-limam.” Aimmat al-Yaman,
2:1:205. Interestingly, this time the wasaya are explicitly pointed out in addition to wagqf.

147 See also Serjeant and Lewcock, San‘@’, 428. Thereby we know that he held that position at
least until 1918.

148 The title indicates that he was not the nazir, but only a deputy of the nazir, or that the
position was not officially called nazir, but the somewhat more modern wakil. Undoubt-
edly, the Sanaa administration was much older and perhaps even more traditional than
the newer khariji administration.

149 The title indicates that this position had jurisdiction over Sanaa only. Zabara, Ammat
al-Yaman, 2:1:232.

150 Zabara, Nashr al-‘arf, 1139-142. This reference is also mentioned by Haykel, Revival and
Reform, 70.
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He founded al-Madrasa al-Ilmiyya, an Azhar-inspired and Ottoman-inspired
state shari‘a college that employed ‘ulama’ as teachers, and produced judges,
jurists, and administrators in a formalized school setting. In the following sec-
tions, we return to these questions in more detail.

41 Taking Control Over Usurped, Unused, and “Lost” Public Waqfs
Below is an entry (maktab) from a public wagqf register (miswadda) that de-
scribes the legal process of “taking back” a sabil waqf. The text describes a legal
incident in which it was discovered that two private individuals, a man and a
woman, had used waqfland without taking care of the sabil, a duty entailed
by that specific agricultural field. The governmental representatives gave them
the choice between continuing to till the land and pay the full wagf rent, or
taking the harvest themselves, but promising to maintain the sabil. The fact
that they were given this choice indicates that this practice was not considered
a major crime, rather it was something that required a change in behaviour.
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FIGURE 6 Section of an entry in a waqfregister.
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Wayqf for the Sabil of the Qubba in ‘Ayshan'>!

Thanks be to God, Him alone,

[line 1] The two came to me: Salih Ahmad Sirari and the free woman
Taqwa, daughter of Salih ‘Ali Hadi, and they acknowledged (agarra) by
themselves, a true, shar 7 acknowledgement (igrar), that they are in pos-
session of, [2] belonging to the sabil of the qubba,> two pieces of land
[4 ...] Then, after their acknowledgement of [possessing] the two afore-
mentioned pieces of land, they rented them from the local public waqf
administrator (‘@mil al-waqf) al-Qadi -‘Allama al-Husam'!®® al-Muhsin
[5] b. ‘Al1 I-Ghashm, [...] It is conditioned upon them [the tenants] that
they either provide the full payment of the share!>* (gisam) of the harvest
[... 6 ...] oy, they can choose to take care of the sabil with the provided
income. [... 7 ...] This was witnessed by al-Sayyid Zayd b. ‘Ali I-Huthi and
Salih ‘Abdallah Tawil and was written in November/December 1927.155

The entry is only one of a list. By re-documenting such wagqfs, or wasaya, the
state ensured that local individuals could not take over wagqf$ and privatize
them in the future. By creating these registers, the state had a way to “seize” the
waqfs and take control of (dabata) them.

We do not know if such reforms were carried out systematically, and if so, to
what extent, in which areas, and which types of wagfs were registered. Unfortu-
nately these documentary sources are not available today. The opening of such
archives would undoubtedly give us a more comprehensive picture of what
happened and provide a picture of the power dynamics of the imamic govern-
ment and its strategy in these questions. In the case above, a key point would
be that the wagqf'in question was perhaps not a wasiya, in the sense that the

151 Most probably the village ‘Ayshan, 10 km west of the city of Dhamar.

152 The word qubba means “dome”; often sabils have a small dome as a roof and are therefore
called qubba.

153 Here al-Husam is a poetic title that is used before the name Muhsin, just as al-Izz1 before
Muhammad, al-Safiyy before Ahmad and so on, cf. Serjeant and Lewcock, San‘@’, 428
n262.

154 Judging by the fatwa translated at the end of chapter 7, demanding the “full” share is
quite strict unless this waqf was originally an “absolute” waqf'in which the descendants
of the founder did not hold any rights. The two persons mentioned above could also have
been unrelated to the founder, i.e., they were tenants who had usurped the wagf. Since no
mutawalli is mentioned, the latter is less probable.

155 The full translation is give in Hovden, “Flowers in Figh,” appendix 2, 528-532. A copy of
the document was given to the author by Ahmad al-Siyani (the keeper of the wagqf regis-
ters, hafiz al-miswaddat in the ministry of awgaf. It was given as a photocopy on a sheet of
A4 paper—the original format is not known.
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tenants may not have had a right to the position as the mutawalli did, or they
may not have had rights to parts of the rent.!56 In any case it is truly an act of
“inspection” and systematic public correction of local wagf (mis)management.

Serjeant refers to another example of how Imam Yahya sought to increase
the income for the waqf in Sanaa. In 1918 the lease agreement between the
wagqf and the Jews for plots in the Jewish quarter, Qa“ al-Yahud, was re-negoti-
ated. The old registers were taken out to confirm previous rental agreements,
since these had not been kept up recently. In the process, the wagfadministra-
tors used legal arguments based on Zaydi figh to claim that since many of the
assets in the form of plots of urban land were not properly delimited, and the
distinction between waqfand private property had become blurred, the whole
area should become public property (al-masalih). This decision was enforced,
whereupon the Imam sold back to the Jews the right to use the properties in
the Jewish quarter.157

4.2 Legal Changes

Around the same time, legal changes started to take place: by invoking the
Zaydi institution of ikhtiyarat (lit., “choices”) Zaydi doctrine allows and in-
deed expects the imam to produce laws in areas where figh remains open,
and where the Zaydi Hadaw1 madhhab does not provide a strong consensus
or where no “clear textual proof” (nass, sarih, gat ) exists in the revealed texts.
The legal changes he made can be categorised into two related fields: one re-
stricts the use of family wagqf'to prevent families from circumventing the inher-
itance rules, and a second empowers the state to re-group waqf beneficiaries!>8
according to “public interest.” The first was regarded as a part of his official
ikhtiyarat and the courts were ordered to follow them.!>® The second was not
related to the judiciary in the same way, but were simply given as orders to
the waqf administration. Imam Yahya’s legal innovations in this field have not

156 This is elaborated further in chapter 7.

157 Serjeant and Lewcock, San'@’, 427-431.

158 This is a complicated topic that may be summarized: The principle is that the will of the
founder must be respected, thus if this will is known and can be executed, then there is no
doubt that this must be done, unless the waqf'is invalid for some other reason. However,
a multitude of potential problems can arise: for example, if the actual beneficiary ceases
to exist, the question arises as to whether or not the family of the founder can take the
wagqf back, or, if the waqf should go to a similar beneficiary, or even to another type of
beneficiary in another location. The basic view expressed in the Sharh al-azhar allows for
the descendants of the founder to take the waqf'back (as wagqf, not as private property).
Thus Imam Yahya's legal view was clearly a way to limit this more local and flexible way of
managing wagqf in favour of the state overtaking “lost” wagfs.

159 This s elaborated upon in chapter 5.
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been categorized as ikhtiyarat as such,'®? yet they do appear as footnotes in
al-Taj al-mudhhab, the same way the ikhtiyarat do.'8! Another related legal
view condemned, on moral grounds, most overt aspects of saint worship; this
served to support the legal decision whereby income from wagfs to maintain
saints’ graves and pay for festivals for saints could be taken by the state.

4.3 The Creation of the Fourth Waqf Administration: Awqaf al-Turab

Once Imam Yahya had given himself the power to reorganize and take con-
trol of waqfs he also established a fourth waqf administration (da’ira) parallel
to the other three, namely the turab. Turab literally means “soil” and usually
it refers to cemeteries and graveyards, but in Yemeni waqf administration the
term refers to turab al-awliya’, tomb complexes for saints and holy men. The
cult of saints is mostly found in Shafi1 areas; it is common for a village to have
one or more whitewashed domes in which a saint is buried and where local
festivals and rituals are performed. Some of these are regionally famous, like
that of Ahmad b. ‘Alwan near Ta‘izz. Imam Yahya made a decision that because
worship of saints is religiously immoral, most of the waqfs for the maintenance
of such tombs of saints should be registered by the state and the funds from
these waqfs should be taken and diverted to other public purposes. The prac-
tice of saint worship generally occurs in Shafi‘1 areas and various other reli-
gious movements have opposed and condemned this as idolatry. The idea that
wagqfs for saints’ graves were invalid was not new at Imam Yahya’s time, but it is
the first time we know that administrative reform was implemented.’62 Thus a

160 For instance, they were not included in the list and commented upon by al-Shamahi:
‘Abdallah b. ‘Abd al-Wahhab al-Mujahid al-Shamahi, Sirat al-‘arifin ila idrak ikhtiyarat
amir al-mwminin (Sanaa: Matba‘at al-Ma‘arif, 1937).

161  Ahmad b. Qasim al-Yamani l-San‘ani 1-Ansi, al-Taj al-mudhhab li-ahkam al-madhhab
(Sanaa: Maktabat al-Yaman al-Kubra), 309—312. Here, al-Qadi Husayn b. Ahmad al-Sayaghi
(d. 1806) is quoted by al-‘Ansl. It is a short treatise that refers to hadiths and “public in-
terest” in figh language; in sum, it validates the concept of “transfer” or “change” of the
beneficiary of wagqfs (tahwil). Al-‘Ansi states that this legal view “is chosen” by the Imam
(vakhtaru al-jawaz). The main argument is that this is a legal question for which no “clear
text” exists and for which all mujtahids are correct, and therefore the question is open to
interpretation by the imam.

162  Al-Shawkani had strong opinions on the issue of the moral status of respecting various
forms of graves and practices related to these. Doctrinally, he had to restrict his criticism
because the Wahhabis, his enemies, were also against grave visitation and in Lower Yemen
the custom of grave visitation was a widespread aspect of local religious life. For this and
more information concerning this topic in general, see Haykel, Revival and Reform, 127—
138. Imam Yahya and his close political allies may have been inspired by al-Shawkani in
this matter; the latter stated: “And similarly what exists of awgaf for graves: Verily they are
devilish wagf (hubs) and misleading customs. It is has never been allowed (lam yahill) to
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fourth parallel wagf administration was formed: nazarat awgaf al-turab. Most
of this seems to have been done in the name of “education,” as the funds were
mainly spent on the Madrasa al-Tlmiyya. As for the turab administration itself,
there is fairly little information. Most of its funds came from Lower Yemen and
it is unclear to what extent there was an ‘amil al-turab in every district (nahiya
at the time), or if the administrators of the turab were only present in certain
areas. The job of ‘amil al-turab was likely done simultaneously by whoever held
the job of ‘amil al-wagqf.

4.4 Al-Madrasa al-Ilmiyya, Waqf Education in Transition to Modernity
In 1926, Imam Yahya opened al-Madrasa al-Ilmiyya and a school for ophans
in Sanaa. Al-Madrasa al-Tlmiyya was used to train bureaucrats and judges.63
This school was to be the main beneficiary of the diverted turab wagqf funds.
Ever since, the ministry of education and the turab waqfhave been connected.
The ministry of education, the turab waqf, and the institutionalization of the
‘ulam@’ through al-Madrasa al-‘Tlmiyya hereafter formed a new “triangle” of
power that merged waqf management with state finances and the reproduc-
tion of judicial knowledge. Imam Yahya and his son Imam Ahmad also built
schools elsewhere in Yemen, for example in Ta'izz and Zabid, but their exact
administrative relationship with al-Madrasa al-Tlmiyya is not known, though
they probably also received their funding from the ministry of education.
Al-Madrasa al-‘Ilmiyya was considered to be the highest state academy.
Ismafl al-Akwa“ states that the annual income for al-Madrasa al-Tlmiyya
was about 50,000 riyals (Maria Theresa silver thalers). The school paid the
salaries of the teachers and many of the students (there were approximately
550 students) were given food and lodging.16* Still, there was a considerable
surplus and this was used to buy new agricultural land in the areas around
Sanaa, which thereafter belonged to the turab waqf% In addition, al-Madrasa
al-Ilmiyya also possessed a good bit of land confiscated from the Ismaflis in
the Haraz Mountains west of Sanaa,'¢ probably also organized through the

validate anything related to such wagqfs, nor to keep quiet about them, indeed, the divert-
ing of these to the public good for the Muslims (masalih al-muslimin) is one of the most
important and necessary issues. If such a protest and invalidation is not done, then this is
among the greatest sins ... leading to a form of shirk.” Muhammad b. ‘Al1 I-Shawkani, Adab
al-talab wa-muntaha l-arab, ed. ‘Abdallah b. Yahya 1-Surayhi (Sanaa: Maktabat al-Irshad,
Dar Ibn Hazm, 1998), 246.

163 See Messick, Calligraphic State, 108-109.

164 See also Messick, Calligraphic State, 107-114.

165 Here al-Akwa“ mentions “Bani Bahlal, Bilad al-Ras, Sanhan and other areas.”

166 He uses the term “Makarima” for the Ismaflis. Other terms commonly used are “al-
Batiniyya.” Al-Akwa‘, al-Madaris, 402—403. The issue of land confiscation and converting
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turab waqf. The first director of the al-Madrasa al-Tlmiyya was Lutf b. Ghalib
al-‘Amri who later became mudir (director) of awgaf Dhamar and later also of
awqafTa'izz.167

The systematization and centralisation of religious and judicial education
had consequences; Vom Bruck quotes ‘Abdallah al-Iryani who states that the
waqf'®8 in their village, Hijrat al-Iryan (between Yarim and Ibb), was originally
controlled by a member of his family. Then, Imam Yahya took over the waqf
administration whereby the local mosque, which previously had teachers and
students, was now left without a budget for these services and the local shari‘a
students had to go to Sanaa, to the al-Madrasa al-Ilmiyya. Further, he indicates
that this was the case for other Aijras'®® as well and that ‘ulama’ in many hijras
complained that they had to abandon their teaching. The flight of students was
not only because of the lack of funds left in the Ajjras, but also because of the
reputation and the high quality of al-Madrasa al-Tlmiyya.l7°

Not much is known about the actual local consequences of the centralisa-
tion of waqffunds and how this differed in other areas of Yemen. Most schools
in the hijras and the mosques in the rural areas were very small and informal;
often the mosque itself was used as a school (mifama), or a simple room ad-
jacent to it served the purpose. The teaching positions were rarely full-time
or even formalized. It is simply not known to what extent these registration
and centralisation reforms were actually carried out and in what geographi-
cal areas. In addition, we do not know who may have been able to resist the
reforms.!”! By quoting travel accounts from the mid 1900s, Wiirth suggests that
literacy had been much higher in the past, but that after the centralisation of
thewagfitdropped to aminimum because the manylocal schoolshad to close.!”2
This is probably an overstatement of the effect of the wagqf reforms. We sim-
ply do not know if these reforms were applied consistently in all geographical

it to waqf'is also mentioned briefly by Mijalli, who states that the Zaydi state has several
times confiscated property “of the Batiniyya in Haraz.” Mijalli, al-Awqaf fi [-Yaman, 25.

167 al-Akwa‘, al-Madaris, 414.

168 Note the use of the term “the” waqf. This is an example of a local “public” wagqf cluster
similar to that of Sanaa or Dhamar, but smaller, probably native to the ijra.

169  Hijra, hijar: sayyid villages/towns where scholarly activities took place, usually enclaves in
otherwise tribal territory.

170 Vom Bruck, Islam, Memory, and Mortality, 285 nz25; Vom Bruck, “Disputing Descent-Based
Authority in the Idiom of Religion: The Case of the Republic of Yemen,” Social Anthropol-
0gy 4, no. 2 (1998), 165.

171 In this context vom Bruck states that Imam Yahya “strengthened some favoured Zaydi
enclaves, notably Sa'da, Huth, Dhamar, Thula, and Shahara,” but she does not give refer-
ences. Vom Bruck, “Disputing Descent-Based Authority,” 167 n38.

172 Wiirth, Ash-sharia fi bab al-Yaman, 60-62.
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areas or to what extent they were applied. Further, she argues that the change
in state control over the production of judicial knowledge (as in the Madrasa
al-Tlmiyya) did not mark a fundamental break with the past in terms of knowl-
edge; clearly, when examining the curriculums, we see that the content re-
mained quite similar to what was taught in shari‘a schools before the Madrasa
al-Tlmiyya was founded.'”® We can reasonably conclude that along with the
transfer of waqffunds to Sanaa, some power over education, both primary and
advanced legal education, was transferred along with it. But the transfer was
certainly not enough to extinguish private shari‘a schools and non-state prac-
tices of transferring and reproducing judicial knowledge. Far more research is
needed in order to say anything more accurate. Other societal changes during
the period of Imam Yahya, including the growth in population and historical
change in the rural economy, make it difficult to construct a contra-factual
history of what might have happened if Imam Yahya’s reforms had not been
enacted. Additional studies are needed to understand the importance of these
local education wagqfs, what role they played in general literacy rates, for ad-
vanced education, in intellectual life, and how they were actually affected by
the wagqfreforms. More general but related questions could be raised about the
role of the hijras and local Islamic schools and what role the wagqf'still has in
the management of these, especially in the core Zaydi areas.

4.5 A Decree Organising the Awqaf Administration, 1937

The Madrasa al-Ilmiyya opened in 1926 and was, presumably, in immediate
need of financial income. Exactly when the first turab waqfreforms were initi-
ated is not known. The first “ministries” were created in 1937 and first minister
of education was Imam Yahya’s son, prince!” (Sayf al-Islam) ‘Abdallah. In a
decree!”® dated 1937 addressed to the inspectors of the khariji, the turab, and
the wasaya administrations, the three inspectors were requested to identify
certain types of waqf, to register them, to initiate plans to supervise them, and

173 This is a general statement, but still fairly easy to verify by looking at traditional curricu-
lums as portrayed in the biographical dictionaries and comparing them with the curricu-
lum in al-Madrasa al-Tlmiyya.

174  Over the years Imam Yahya changed the rhetoric from one of a Zaydi imamate more in
direction of a kingdom (mamlaka), officially known as the Mutawakkilite Kingdom. The
crown prince was called wall [-‘ahd. Haykel, Revival and Reform, 210—212. With regard to
the princes being called Sayf al-Islam, this seems to be an older tradition going back to the
Qasimis.

175 An electronic copy of the letter was kindly provided by a high-ranking official in the
ministry of awgaf; ‘All Muhammad al-Farran; it will be published in the appendix of his
forthcoming book. Al-Farran, al-Awqaf wa-l-tanmiya fi [-Yaman. The decree is edited and
translated in Hovden, “Flowers in Figh,” appendix 3, 532—-540.
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also to present all accountancies for the imam’s review, or literally, “the noble
gaze” or “scrutiny” (al-nazar al-sharif ). The decree orders the registration of all
waqfs, regardless of type. It mentions three categories of inspectors, with their
own separate administrations and accounting, but with some revenue shared
among them. The dakhilr administration is not mentioned, probably because
it was already fairly organised and not in need of reform. The three other sepa-
rate, parallel administrations mentioned in the decree are kharijt waqfs, turab
waqfs, and the wasaya wagqfs.

4.6 The Khariji Wagqfs

This refers to the wagfs of individual mosques or larger clusters of mosques in
areas outside Sanaa. The decree states that the surplus from such wagfs is to be
taken by the kharijiadministration after the needs of the mosque are taken care
of. What we know from other sources is that from this time and until today, the
local caretaker of the mosque must present requests to the waqf administra-
tion in order to cover his expenses.'® It is important to remember that in prac-
tice, mosques could also have local private mutawallis (contrary to the decree),
and many smaller village mosques tend to be of this type.l”” It is not known to
what degree these smaller and more private mosque wagqfs were brought under
imamic supervision, either before or after this reform. There may have been
geographical differences in this as well. Even when mosques were registered
and included under the khariji administration, local elites administering them
could still have under-reported the surpluses or over-reported the actual ex-
penditures. The power to define the “needs” of a certain mosque was, to a large
extent, dependent on the local political context.

4.7 The Turab Wagqfs

The turab waqfs were a new category created by Imam Yahya; they still exist
under a separate administration today. According to the decree, the turab con-
sists of the following types: (1) khalisa, or “absolute”: This refers to tomb com-
plexes with tombs only. In these, all the income of the wagfs is to be taken. (2)
Mukhtalata refers to mixed tomb/mosque complexes: in these, the mosque is

176  According to informants, this is clearly the case today. I have seen mosque employees
coming to the ministry to complain that the local mudir waqfhad to sign the requests to
buy daily necessities for the mosque. The situation in Imam Yahya’s time is indicated in
Mansar, al-Mawkib, 159.

177 Even if some of the wagqf fields for such a smaller village mosque were registered and
entered into the khariji administration, this does not mean that the mosque did not have
funding from other, privately managed wagfs, or other sources like gifts. The smaller vil-
lage mosques, without imams and muadhdhins, did not require much regular income.
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to be maintained according to local tradition (but not more than half of the in-
come of the waqf), and the rest is to go to the turab administration budget. Ex-
penses for the mosques are to be clarified by the khariji waqf accountancy, and
also clarified by the turab waqf accountancy.'”® (3) Waqf mundaris, munqati*
al-magsriff™ refers to all types of unused waqfs with a public purpose, or unused
wagqfs for which no one makes a legal claim. The income of these waqfs was
redirected to the “public good” (al-masalift). It would not be valid to take funds
out of the wagf realm and enter them into the treasury (bayt al-mal). Imam
Yahya therefore established the ministry of education as the main recipient of
the turab waqfs generally, and al-Madrasa al-Ilmiyya in particular, since public
education could be defined as a new beneficiary. Thus he redirected the wagqf
income while the wagqf assets remained wagqfs (as before), separate from other
state revenue sources.!80

4.8 The Wasaya Wagqfs

The concept of the wasaya was very clearly defined in the decree of 1937. These
consist of waqfs with private mutawallis and can be of two main types: Public
non-mosque beneficiaries such as sabils, village reception rooms (dawawin),
food for the poor, etc. (type B). Or, they could be private, such as family wagqfs
(type D). Both were allowed to remain in effect if they were made for a specific
beneficiary and with a valid legal purpose, but they were all required to be
registered “whenever they became known” to the wasaya administration, and
they were to be inspected by the nazir al-wasaya. Actually, the word mutawallt
is not mentioned in the decree at all, and the decree leaves the reader with
the sense that private guardianship is simply irrelevant. In practice, however,
the wasaya meant any wagqf in which there could exist a private mutawallr.

178 It is not known whether these mosques are then paid by the general khariji budget and
managed by the kharijt administration, but this seems logical.

179 Mundaris means “disappeared.” Mungati‘ al-masrif means that the wagf, for some reason
or another, is “cut off” from its beneficiary, e.g., the beneficiary has “disappeared.” Ac-
cording to the Zaydi madhhab, waqfs that no longer have beneficiaries revert to the de-
scendants of the founder, but only as waqf, not as property. There is much disagreement
around this question and the famous al-Mu’ayyad Ahmad b. al-Husayn (d. 411/1020) states
that they should go to the public good “al-masalih” Here, Imam Yahya takes the Zaydi
stand by allowing descendants of the founder to take the wagfback, and by confirming
that the rule above only refers to wagqfs (or rather wasaya) where no such claims exist. In
these cases the “someone” who has taken the waqf'is usually the tenant and his descen-
dants. This requires that the existence of the wagfs be “proven” either by old registers of
by public memory (shuhra).

180 These three types of turab waqfs are also mentioned in Messick, “Transactions in Ibb,”
254.
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If no mutawall existed, the wagfbelonged to the turab in cases of “confiscated”
wagqfs. Other non-mosque wagqfs that were still allowed to operate were to be
under the wasaya administration. Thus all types of wagf would belong to one
of the aforementioned categories, and be supervised by the imam and his ap-
pointed inspectors according to the decree.

If the decree is interpreted correctly, the latter of the two types of wasaya
mentioned, the family waqfs, or perhaps even all the wasaya are to surrender
one-third of their income to the wasaya administration. Perhaps the ministry
of education was in need of more income than it could get from the turab.
The appropriation of this third from the wasaya is not mentioned anywhere
else and we do not know if this part of the decree was ever executed. It is even
harder to believe that this third referred to all types of wasaya.!8! It is unlikely
that this would have been accepted; rather the third that was to be taken likely
became much smaller.!®2 Even the registration reform of the wasaya does not
seem to have taken place completely. More investigation is necessary in order
to reveal this, and access to the wasaya archives is required. Many of the pow-
erful families refused to register their wagqf$ altogether and until today con-
tinue to administer them themselves.’3 The legal restrictions on family wagqfs
made by Imam Yahya also led to the invalidation and privatization of a large
part of such wagqfs.!84 Thus the number of such waqfs greatly declined from the
late 1930s.

According to this decree the office of the wasaya administration is different
from the others (the khariji and the turab administration), in that it had few
or small wagfs of its own,'83 it inspected the management and revenue flows

181 Usually, a family waqf cannot have a surplus because if the harvest increases in a certain
year, the beneficiaries simply receive more that year. As stated in the decree, the nazir
al-wasaya also controlled local charity and food wagfs, and these could potentially have a
surplus after local needs were covered. The third to be taken could be from such a surplus,
or this third could be the sharecropping fraction of the harvest that was to be submitted
to the nazir, while the tenants (who are often the descendants of the founder) are allowed
to keep the rest. The term used, al-rgji;, was also the term noted by Dresch as the part a
shaykh could keep from the taxes he collected. Dresch, Tribes, 228.

182 It could be the 2.5 per cent that al-Abdin refers to that was taken by the inspector.
Al-Abdin, “The Role of Islam,” 219.

183  Thisisalso supported by findings from Ibb, as presented by Messick, “Transactions in Ibb,”
165-166. There is no doubt that such family wagfs still exist, but we simply do not know
how widespread the phenomenon was, and in which areas it was practiced.

184 This issue is treated in chapter 5.

185 We do not know to what extent there existed “non-mosque type A” in which no private
individual claimed the right to administer it and so it was fully taken over by the nazir
al-wasaya. However, one should not rule out the possibility that this could be the case in
some geographical areas or in some specific cases. In yearly rent registers of recent years
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of non-mosque wagqfs. Again, it is important to point out that little is known
about the actual implementation of this decree.

4.9 Administration in Practice
During the reign of Imam Yahya, we see a definite change in policy, as exempli-
fied by the decree, which clearly illustrates the states’ aspirations to take more
direct control over wagqf by taking potential surplus, redirecting certain wagqf
funds, and confiscating unused wagfs or those being used for activities consid-
ered unorthodox. All this was undertaken by the administrative instruments of
registers (miswaddat, dafatir) and by the creation of new administrations par-
allel to the existing one(s). All waqfs had to be inspected and presented for the
“imamic gaze” al-nazar al-sharif. An all-inclusive register of several volumes
was made, called the comprehensive register (al-miswadda al-shamila).'86
Each nagzir had local representatives, usually at the district level (nahiya)
called ‘amil (pl. ‘amilun or ‘ummal), who in turn sent their accounts to their
respective nagirs in Sanaa every year.'87 In rich agricultural areas there were
sometimes several ‘@mils, and they in turn may have had several assistants and
secretaries or even agents (wakil, wukala’) under them.!88 This system does not
seem to have been fully and consistently applied, but rather was applied in
those areas where there were many wagqfs that were productive, and where
opposition to the government did not destroy the larger project of collect-
ing taxes and waqf funds—mainly Lower Yemen (areas around the cities of
Ibb and Ta‘izz), the western mountains, the Tihama, and the highland plains

(similar to appendix 8 in Hovden, “Flowers of Figh”) I have seen the category “wasaya
and turab.” This could indicate that some wagqfs do belong to the wasaya. Perhaps they
were once confiscated. Here it is important to note that many of the non-mosque “public”
waqfs were, in practice, combined wagqfs in which the family of the founder had signifi-
cant rights, as elaborated upon in chapter 7. For instance the family of the founder could
have the right to the surplus after the mosque has been taken care of.

186 I could not obtain access to this,  was only told about its existence. So I cannot know how
“inclusive” it was; it could also be a patchwork of previous registers, but it is fair to expect
that the reforms initiated by Imam Yahya necessitated new, updated inventory registers.
Needless to say, such registers are fundamental information for historians, and hopefully
one day they will be available.

187  Mansur, al-Mawkib, 159. I have seen such books, and have some copies of letters sum-
ming up the end of each year, written from the local @mil to the nagzir in Sanaa, stating
something like “I hereby send—amount of the income of the wagfs from such and such
agricultural fields.” The answer and approval by Sanaa is written on the same page.

188 An example is that of al-Jabin, Rayma, where there is still one amil al-waqf'and one amil
al-wasaya. Or, as they are officially called today, mudir. Yet, it should be noted that several
informants there told me of privately administered wagfs that have no relationship to the
state.
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around Sanaa and south of Sanaa. The populations in areas north and east of
Sanaa were more rebellious and we do not have much information about the
wagqf administration there. Local Ajras (sayyid enclaves) probably had their
own local waqf administration in these areas. The city of Sa‘da is known to
have many wagqfs, but it is unlikely that the state in Sanaa was able to interfere
in these the way it did in the areas further south. In some areas, the ‘amils
systematically sent out crop assessors (khurras, qubbal, tuwwaf) to estimate
(khars, tiyafa) the size of the crop before the harvest. This was similar to what
was done in the zakat collection system, which was in many ways parallel to
the waqf revenue. The zakat collection system also consisted of local ‘@mils
(not ‘amil waqf, but ‘amil zakat) who also typically received one-tenth of the
income, much like the waqf G@mils.18° These positions were assigned or taken
away by the imam and his closest ministers, although often the local elites
were in the best position to extract the full potential from both the wagf and
from the zakat.

In the early years of Imam Yahya's reign it seems that each mosque in Sanaa
still had a specified amount of income. In al-Hajari’s book about the mosques
of Sanaa, he mentions that the well-known mosque called Qubbat Talha was
one of the best-equipped mosques in Sanaa, with beautiful carpets and fur-
nishing, and plenty of running water.!? This was written about a time before
the more systematic and centrally controlled administration began to take
control of the wagfs. We know that around 1930 Crown Prince Ahmad (later
imam) finished the waqf reforms in Zabid and took control over the “Ayyubi
and Rastli” waqfs and ordered them to be spent on schools and mosques.!! In
1933 Imam Yahya finished the restoration of the important public water sup-
ply basin (sigaya ‘@mma) outside the Abhar Mosque in Sanaa and attached
wagqfs to the water basin for its maintenance.'92 He also established the wagqf
library in Sanaa, collected manuscripts and books, made the waqf for various
mosques, and placed them in a new storey above the south wing of the Jami-
al-Kabir, which then became a public library.193

189 Even today wagqf ‘amils receive a similar amount and even far higher if they also adminis-
ter the upkeep of their local mosques.

190 al-Hajari, Masajid San‘a, 76.

191 Zabara, Aimmat al-Yaman, 2:2:332.

192 Ibid. This was a very large sabil that supplied water for much of the southern part of the
city. For a description of the construction of the sabil at Abhar see al-Hajari, Masajid
San‘a, 9—10.

193 For more information about the library, see Messick, Calligraphic State, 119-123.
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410  The Waqf Administration Under Imam Ahmad (1948-62)

The creation of the first ministry of awgaf was initiated in 1948 when Imam
Ahmad took over after his father, Imam Yahya, was assassinated. Shelagh Weir
refers to an interesting document described as a “pledge of allegiance,” dated
1948 from Jabal Razih in the very northwest of Yemen. It was written by the
local shaykhs and notables and included a list of conditions that the local
shaykhs optimistically hoped the new imam would accept. For instance, they
suggest that the shaykhs keep one-fifth of the zakat revenue themselves (twice
as much as before), and more importantly, that “heirs should control the pro-
ceeds of family wagqfs."’% The mere mention of this topic implies that state
control over family waqfs had been an issue under Imam Yahya, even in areas
as distant as Razih. We do not know whether or not this was accepted for Jabal
Razih, but Messick states that in Ibb, in the period under Imam Ahmad the
governor Ahmad al-Sayaghi forcibly registered family waqfs under the wasaya
administration.!%5 Such measures were probably easier to carry out in the areas
under the strongest direct state control, such as in the major cites and Lower
Yemen.

The first minister of awgaf after the ministry was established in 1948 was
al-Sayyid ‘Abd al-Qadir b. ‘Abdallah b. ‘Abd al-Qadir (1908—2004). ‘Abd al-Qadir
was first nazir al-awqaf al-haramayn during Imam Yahya's time and held this
position until 1962.196 However, immediately after 1948, he was given the posi-
tion as a minister of awgaf:1%

In general the period of Imam Ahmad saw a continuation of the policy of
his father. Imam Ahmad moved the capital to Ta‘izz and Lower Yemen became
the focus of new, minor wagqf reforms. Ahmad al-Sayaghi,'?® the governor of
Ibb, initiated local administrative reforms and opened “offices” (maktabat
al-awqaf) in Ibb, Ta‘izz, and Zabid to serve as sub-branches of the ministry. The

194 Document D1948: “Al-Nazir pledge loyalty to Imam Ahmad Hamid al-Din, with condi-
tions,” Weir, Tribal Order, 273.

195 Messick, “Transactions in Ibb,” 252.

196 InWadiZabid there is a particularly sizeable wagffor the two holy cities. However, it does
not seem to be common elsewhere. Some informants say that all wagqfs that benefit these
cities were included in the general waqf budget after the revolution, to be spent inside
Yemen, since from this time on Yemen was much poorer than Saudi Arabia, and for some
years since 1962 it was also at war with them. It is no surprise that al-Abdin found this type
of wagfhere, since he bases himself on the Tesco report which focuses on Wadi Zabid.

197 Mansar, al-Mawkib, 185. For a full biography, see Vom Bruck, where he describes his career
as a student, ‘alim, and state employee. Vom Bruck, Islam, Memory, and Mortality.

198 Al-Qadi Ahmad b. Ahmad, born in Sa‘da in 1905-06. He was a governor of Ibb and famous
for administering the building of the new road in the Sumara pass, thus connecting Ibb to
Sanaa. He died in Marib fighting during the civil war in 1964. Zabara, Nuzhat al-nazar, 58.
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local waqf administration was reorganized into one administration (da’ira)
merged under one mudir waqf, and the separate accountancies of the three
previously separate administrations were retained. At this time and well into
the 1970s, much of the local waqf'economy was still taken, stored, and paid in
sorghum grain.!99

In Zabid, two informants related to the present-day waqf administration
claimed that it was in this period and under the orders of Husayn al-Sayaghi
that the old wagqf registers were taken to Sanaa, among them the miswadda
al-Rasuliyya, miswadda al-Manstriyya, and one miswadda from the period of
al-Mahdi 1-Abbas (d. 1189/1775).20° The wasaya registers were taken to Sanaa
shortly after the revolution in 1962 and only copies were left in Zabid.2%! With
regard to the many wagqfs in Zabid, other informants there also claimed that
the city was given the amount of 100,000 riyals to maintain the mosques and
schools and anything in excess of this was sent to Sanaa.22

Because this period is closer to the present, it is much more controversial to
research and write about because “what actually happened” to specific wagf
assets and areas of land many not coincide with “what should have happened.”
Compared to the number of sources that should be available, few sources can
be found. Legal documents from this period could still be valid in court. Little
has been published about the history of wagqf from this period, despite the
presence of living informants. From this point on, the politics of information
of what actually happened is part of contemporary politics, and many actors
are reluctant to speak, much less provide documents. Memories and docu-
ments from this period are still binding and valid evidence in court.

At this time the nazir al-wasaya was Muhammad b. Muhammad al-Mansuar
(d. 2016),293 a position he has held more or less continuously until today.2%4 In
1949 Imam Ahmad visited Bayt al-Faqih north of Zabid and “took control over”

199 Messick, “Transactions in Ibb,” 162-168, 246—265.

200 Icould not confirm this in Sanaa, though several other informants claimed that a certain
al-Sayaghi did bring all original waqf documents he could find to the capital Ta‘izz and
subsequently to Sanaa. Husayn al-Sayaghi became minister of awgaf after the revolution
in 1962 and continued to hold the post during the civil war years, thus the exact timing is
unclear and his work with the wagf administration and reform stretches over a long time
period.

201 Thave seen one such handwritten copy of a miswadda in Zabid; it contains the wording of
individual waqf'documents, in entries one after the other. I have photocopies of four such
entries concerning water supply wagqfs, mainly waqffor the maintenance of public wells.

202 Personal communication with historian ‘Abduh ‘Ali Haran, Zabid, 26 December 2009.

203 Born in 1915. He was also a minister of justice and held the position as minister of awgaf
in1978.

204 Personal communication with Muhammad al-Mansar, Sanaa, January 2o1o0.
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awqaf there (kharaja, dabata) and built a school.295 The year after, the awgaf
in Rada’, southeast of Dhamar, were “taken back from the locals” (ikAraj) by
its governor al-Sayyid ‘Ali 1-Muta“.2%¢ These types of statements are typical of
the historical narratives often found in the biographical encyclopaedia that
describe the pious and just notables as agents acting against corrupt local
elites and on behalf of religion and the common good; for these reasons they
“took back” the wagqf properties and “revived” the wagqf. The counter narratives,
namely that such and such person usurped wagf'land also circulate as com-
mon knowledge, but only in more confined, personal settings.

5 The Ministry of Awqaf After the Revolution (1962-)

5.1 The 1962 Revolution and the Following Civil War

During the 1962 revolution and the years of civil war that followed, the wagf
administration lost much of its legitimacy and power. The war mainly took
place in the northern areas, while the western mountains, Dhamar and Lower
Yemen, were not affected as much as the tribal north. When the new govern-
ments in the late 1960s and in the beginning of the 1970s sought to resume
and reform administration, many documents and registers were lost. Many of
the former employees, or rather those with the right to a percentage of wagfs,
wanted to retain their positions and rights. If we imagine the creation of the
new republican ministry as the top of a pyramid, we must bear in mind that
only the top part of the pyramid was new. The base of the pyramid, the hun-
dreds of local public waqf administrators, continued to a large extent in their
positions, although the overall position of the wagfinstitution was weaker and
much wagqfland was usurped. The areas immediately around the cities saw a
very fast urban development and agricultural fields were a source for building
plots. When the revolution started in 1962 it was much influenced by and based
on Egyptian Arab socialism. Many saw the awgaf, its practices and administra-
tion, as something connected to the oppressive, primitive past.

The previous state waqf administration before the revolution had been
strongest in areas where the state had a significant control, especially Lower
Yemen, and the state had used the wagfinstitution to channel funds from rural
areas towards Sanaa. When the new ministry of awgaf was established, it had
to determine its responsibilities. Would it be right to continue to transfer waqf
funds from Lower Shafi‘l Yemen? Some tentative decrees and laws were made,

205 Zabara, Aimmat al-Yaman, 2:2:251.
206 Ibid., 2:2:269.
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but it took many years after the civil war ended (around 1968) before the minis-
try grew to become what it is today. The first minster was al-Qadi ‘Abd al-Salam
Muhammad Zabara, who was also a member of the Majlis giyadat al-thawra
(“the leadership committee of the revolution”). The ministry was named,
first, the ministry of awgaf and social affairs (Wizarat al-awqaf wa-l-shu’an
al-ijtima‘iyya). Then after a month, the last part was substituted for “tribal
affairs” (Shutn al-qaba’il), which was soon removed, leaving only Wizarat
al-awqaf. The term irshad, “guidance,” was not added until 1978: Wizarat
al-awqaf wa-l-irshad.

5.2 The Early Formative Years (1968-78)
From 1968 onwards several decrees and laws were issued regarding the organ-
isation of the ministry. However, no new wagflaw (as a contractual law regulat-
ing the legal phenomenon as such) was issued until 1976; so until that point the
68 gararat that the appeal court had issued in 1970 remained in effect.207

The first decree organising the new ministry was the republican decree no.
26 of 1968 which was issued to structure the administration in the ministry;
it was made at the request of the then minister al-Qadi Muhammad b. Lutf
al-Sabah. Article 3 stated that the ministry was to have authority over the char-
itable wagqfs that were not managed by the descendants of founders and over
wagqfs in which the beneficiaries were no longer known.2%8

Ministerial decree no. 20 of 1968 concerns the formation of a judiciary com-
mittee for the administration of guardianship in questions of waqf, presented
by the same minister of awgaf. The republican decree no. 73 of 1969 gave the
ministry an administrative structure, though this was not very detailed: the
minister, his deputy (wakil), and the administrations (idarat):

1 acommon administration for awgaf matters,

2 an administration for waqf al-wasaya (subul, wa-l-gira'a, wa-duwar

al-diyafa), and

3 anadministration for the administration and economy.20?
Later, additional administrative sections were added, among them, an admin-
istration for religious matters and guidance (irshad), a general administra-
tion for the identification and registration of waqf assets (hasr), and a general

207 These mainly concerned the issue of family waqfand are treated in chapter 5.
208 Mansur, al-Mawkib, 186.
209 Ibid., 28s.
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administration for investments and technical issues. Ministerial decree no. 100
of 1969 further specified some of the responsibilities of the ministry.21

The first wagflaw was the “leading council’s decree no. 78 of 1976 concern-
ing waqf"; this was almost identical to the one in place today. It is the product
of the codification committee and its language and content follow Zaydi figh
quite closely. This was followed by the “leading council’s decree no. 63 of 1977
concerning the organisation of the ministry of awgafand definition of its field
of responsibility.” It was made by Muhammad Lutf al-Sabahi, and it elaborates
on the organisational structure and strategies for the future. After these de-
crees, many years passed without new decrees, until law no. 7 of 1987 concern-
ing the reorganisation of the ministry of awgaf and irshad and the definition
of its responsibilities.?!!

Historically, the judges held the power to decide waqf questions, outside
those limits that the validated figh?'? gives to any mutawalli. Early on, in 1968
with decree no. 26, a committee was formed. Members included the minister
of awqaf, the president of the appeal court, and various other ministers.?!3 This
committee gave the ministry the power that had previously been in the hands
of a shari‘a judge (hakim shar%). This committee was to discuss and decide
upon matters relating to waqf asset exchanges (badal, istibdal), matters related
to the definition of worthy beneficiaries, matters of record keeping (istidana),
and the approval of leases of waqf assets longer than three years. The com-
mittee could decide on these matters without relying on a court or a judge.?!#
The committee was the theoretical, conceptual bridge between the ministry,
the state, and the sharia-based judiciary and it also constitutes the political
leadership of the ministry. It was given the powers of a shari‘a judge, as it was
essentially a mutawalli and a judge at the same time. After 1986 it was called
al-majlis al-a‘la li-l-awqgaf wa-l-irshad and the list of its members expanded.?!

The decree no. 26 of 1968 article 13b ordered an end to the former dakhili
and khariji division.2!¢ Since then, there have been several decrees regulating

210 These include regulating leases and the dissolution of haqq al-yad in previous leases. See
chapter 6.

211  For the decrees in general see Mansar, al-Mawkib, 277-309.

212 Validated figh refers to rules that have been chosen by consensus, or “codified.”

213 Ibid,, 283.

214 Ibid., 186.

215 Ibid., 298.

216 Ibid,, 281. The previous dakhili and khariji administrations were merged under the name
wagqf or awqaf.
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the administration of the two other types, the turab and the wasaya,?'” but
until today, they have remained separate from the waqf administration per
se. Thus in general, what remained for the ministry were the mosques and
their wagfs.

Until the 1980s, much of the “currency” in the wagf economy was still sor-
ghum grain stored in the traditional way in local grain storage pits (madafin);
the first waqf decrees after the revolution also refer to grain.?!8 After that, grain
was sold on the market by the ‘@mils and the accountancies later mostly refer
to monetary currency. However, even today, the electronic registers and ac-
countancies mention buckets of grain or baskets of grapes, because the yearly
payments by the tenants have not been re-negotiated and converted to mon-
etary currency. The old estimates are kept as indications of the value of the
rights that are taken as income from the wagqfs.2!® Much wagqfland has never
been measured in terms of physical area and therefore the only information
about the assets is the name of the assets and the value of the estimated or av-
erage expected harvest, not the size or borders of the asset, even though almost
every waqflaw and decree from 1968 until today has ordered wagqf assets to be
properly registered and defined.

The early years of the ministry were characterised by a high turnover of
ministers. In just 13 years, between 1962 and 1975, more than 25 ministers were
appointed, many of whom served several times. In some years there were
more than three new appointments. The author of al-Mawkib, ‘Abd al-Malik
Mansur, states that this undoubtedly had a negative effect.22? He also admits
that the actual administrative structure varied a great deal from those planned
in the decrees above.??! This is also the overall picture that is described by most
informants.

In the 1970s, al-Qadi ‘Ali b. ‘Abdallah al-‘Amr1 and Yahya b. ‘Abdallah
al-Dahyani both held the position of minister several times. Muhammad b.
Muhammad al-Mansir held the position a short while in 1978; there were a

217 Indecree no. 73 from 1969, article 1.4 that organises the new ministry defines the wasaya
as “subul, wa-l-qira‘a, wa duwar al-dayafa.” In practice this refers to public, non-mosque
wagqfs with private administrators. Mansur, al-Mawkib, 28s5.

218 Such asarticle 13 in the law from 1968, Mansur, al-Mawkib, 281. See also Messick, “Transac-
tions in Ibb,” 175-181.

219 Ihave copies of several such lists of waqfand turab-wasaya income from the districts near
Sanaa. See appendix 8 in Hovden, “Flowers in Figh.

220 Mansur, al-Mawkib, 186.

221 Ibid., 190.



CENTRAL WAQF ADMINISTRATION 135

few others between them (among them Muhammad b. Lutf al-Sabahi again).
From 1978 until 1990, the position was held by al-Qadi ‘Ali b. ‘Ali -Samman.

5.3 The Turab, Wasaya and al-Awqaf al-Sihhiyya After the Revolution
Since its creation the turab administration has funded state education. The
dakhilt and the khariji waqf administrations and account books were merged
together, but the turab and the wasaya remained separate administrations,
only part of the ministry in name. As mentioned above, some of the income
from the turab waqfs was also used to acquire new wagf land in the areas
around Sanaa. After the revolution, the funds from the turab wagfwere direct-
ed to the ministry of education (Wizarat al-tarbiya wa-I-talim). In 1987, the
administration of the turab waqfs was in theory given back to the ministry of
awqaf.??? In real terms, it was never actually included as part of the ministry of
awqgaf and until today the funds go to the ministry of education via the minis-
try of finance.223

Today the turab waqfare special in that they do not fund services in the local
areas where the income is taken, rather the income goes to the central budget
for state education.?2* On the other hand, the (mosque) wagfincome is mainly
spent for local mosques and local salaries, and only the surplus effectively goes
to the ministry in Sanaa. The law of 1977 article 2e states that the ministry is
to oversee (ishraf) the awqaf al-turab wa-l-sihhiyya.??> Law no. 7 of 1987 (art. 3
sub. 7) states that the ministry is to administer the turab, but in special books
and registers (sijillat khassa) and to present the accountancy to the ministry
of finance and the funds are to enter the public state treasury (al-khizana al-
‘@amma). The same applies to health wagqf (al-awqaf al-sihhiyya).226 As for the
awqaf al-sihhiyya, even less is known.227 It is likely that this is a remnant from
the hospital set up by Imam Yahya; it was probably given its own wagfs like
the ministry of education was, and it remained a separate administrative unit

222 Asin the above mentioned decree of that year.

223  Mijalli, al-Awgqaf fi [-Yaman, 26.

224 Some claim that it still funds the state-funded Islamic schools and “institutes,” but this has
not been investigated in this study.

225 Mansur, al-Mawkib, 289.

226 Ibid., 297—298.

227  Al-Qirshi states that the ministry of awgafhas not been given any details about the health
wagqfs. Ghalib ‘Abd al-Kafi, al-Awqaf wa-l-wasaya bayna al-sharta wa-l-qanun al-Yamani
(Sanaa: Iwan li-I-Khidmat al-Ilamiyya, 2008), 100.
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since then. Until today, the old registers for these waqfs are kept at the ministry
of health and not handed over to the ministry of awqgaf.228

There is now a section (gita‘) in the ministry especially for wasaya and turab,
headed by a ministerial secretary (wakil li-shwun al-wasaya wa-I-turab),?2° but
in practice his responsibilities do not include the wasaya, which is still held
by the nagzir al-wasaya, the famous scholar al-Sayyid Muhammad al-Mansuar
(b.1915). The nagarat al-wasaya is located directly under the office of the presi-
dent, and was affirmed by a presidential decree, thus it bypasses the whole
ministry.239 Al-Qirshi writes (in a footnote) that both he and his predecessor
as waqf ministers had written requests to the present day nagzir al-wasaya to
hand over the administration of these wagfs, in accordance with the law made
in 1987 and to order the @mils under him to come to the ministry for training
and resume their work under it, “... but no such thing happened.”?3!

In articles 88 and 89 the wagflaw states that any public wagfis to be super-
vised by the ministry, even if there are private mutawallis. This also includes
the turab, sihhiyya, and wasaya. Article 89 also states that in wasaya (or any
wagqf) with a public purpose, “the ministry is to receive what the founder stipu-
lated for the mutawalli, and if it is not defined, the ministry is to take 5 per cent
of the income of the waqf”"232 However, this is only the case if there is no other
legally valid mutawallt present.?33 The right to private guardianship or admin-
istration (wilaya) is undisputed in the waqf figh. This relates to the doctrinal
concept of respecting the founder’s will and the idea that the institution of
wagqfis a private initiative and not a part of the state. In the context of a weak
state, people are resistant to the idea that the ministry has supreme power over
all waqfs and can invalidate private guardianship altogether. Ministerial de-
cree no. 18 of 2001 (bi-sha’n ilgha’ al-nazarat al-khassa) finally abolished the
right to private guardianship. However, the decree caused so much resistance
that a new decree was issued (ministerial decree no. 51 of 2002) abolishing the

228  al-Farran, Athar al-waqf, 19 and 18.

229 This was true until spring 2011;; Muhammad b. Yahya b. Lutf al-Fasil, according to decree
no. 284 of 2002.

230 Al-Manstr told me that he had a letter of appointment from the president and that this
was still in effect. Personal communication with Muhammad al-Mansur, Sanaa, January
2010.

231  al-Qirshi, al-Awqaf wa-l-wasaya, 101.

232 Ibid., 100.

233 But if there is a mutawalli, and the state has registered the wasiya and supervises it, if
we read Serjeant/al-Abdin’s description of the khariji waqf, we see that the inspector is
entitled to 2.5 per cent. This seems reasonable, and the difference would be whether or
not a registered wastya waqf has a legal mutawalli present or not. Al-‘Amr1 and Serjeant,
“Administrative Organisation,” 151; al-Abdin, “Role of Islam,” 219.
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former decree.?3* Thus private guardianship is again legally valid. Since the
law gives the ministry the right to register, “supervise,” and review the accoun-
tancy of the wasaya type of wagqf, the mutawalli is reduced to being a paid
manager and is no longer the ultimate “guardian.” But this is a fairly theoretical
discussion and in fact we must expect legal norms and practices to diverge in
diverse ways.

5.4 The Islahi Years (1993-97)

After the unification between North Yemen and the Peoples Democratic Re-
public of Yemen (previous South Yemen, PDRY), the Islamist Islah party was
allowed a more prominent place in politics. In the 1980s, the ministry was fairly
traditional, weak, and in a phase of development, struggling to find its role in a
modernizing state bureaucracy. The ministry did not have a politically impor-
tant role. With the Islamization of the late 1980s and the 199os control over the
mosques and what took place in the mosques became much more important.
Since that time the irshad part of the ministry, which is little mentioned in this
book, has grown steadily and is now far more important in terms of state sup-
port than the wagqfpart of the ministry.

In 1990 Muhsin Muhammad al-‘Ulufi from the Gpc (the General People’s
Congress, the president’s ruling party) became minister. In April 1993 Ghalib
‘Abd al-Kaft 1-Qirshi, from the Islah party took the position and held it until
May 1997, when the position went to Ahmad Muhammad al-Shami from the
Zaydi I-Haqq party. Al-Shami only held the position for a year until 1998 when
he resigned because of the chaotic state of the ministry and lack of real power.
There was simply not much he could do.23> The many reforms in the admin-
istrative structure and techniques seem hardly to have been effectuated at all,
and in many districts it seems as if the @mils managed to retain their positions
and ways of administration.

In Upper Yemen, which is Zaydi, these years saw the build up to the open
sectarian conflict that resulted in the so-called Huthi rebellions centred on the
areas around Sa‘da. The power of the Wahhabi and Salafi oriented forces grew.
Wahhabi schools, institutes, and mosques were built, and the ministry of awgaf
became an arena where this power struggle was very much felt. Many of the
new mosques and schools were not subjected to the authority of the ministry,
but many mosques were still registered under the ministry as waqf, and thus
had the right to maintenance and salaries from the central wagfbudget. These

234  al-Farran, Athar al-waqf, 181.
235 Personal communication with al-Shami, January 2010. His letter of resignation is well
known and he provided me with a copy.
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new mosques should have been built with their own wagfs attached to them,
but they were established and registered in such a way that their maintenance
and the salaries associated with them is paid from the ministry.

In addition, traditionally Shafi7 areas have resisted government attempts at
centralisation, and in the newly incorporated territories in the south and east,
such as Hadramawt, people felt that it was better to keep what was left of their
awqafhidden, rather than submit them to Sanaa.

5.5 The Ministry Today

The Islahi leaders in the ministry did not manage to control the ‘@mils in the
traditional Zaydi areas who refused to fund Wahhabi or Salafi projects. The
ministry was left in a state of chaos that affected the way it was perceived by
the population. In addition to this there were other challenges related to in-
ternal corruption in the ministry and the openly illegal seizure of wagflands
by powerful private individuals and state institutions. Today, many tenants re-
fuse to pay full rent and see themselves as worthy recipients of access to low
priced rent of urban land and cheap rental flats and shops. Looking back at
these challenges, which to a large extent still exist today, it has been a formi-
dable task simply to keep the ministry functioning. Its very existence today
can be attributed to loyal administrators and tenants both inside and outside
the official structure. It is the notion of community, tradition, and religious
piety that makes it possible for the waqf ministry to operate under these
circumstances.

In May 2003 the minister Hamad Muhammad ‘Ubad took over. In the years
from 2007 until March 20n, al-Qadi Hamad Muhammad al-Hittar was minis-
ter. He is known to have prioritized the ever more important irshad section
and has become famous in the western media for his “rehabilitation programs”
of radical Islamists. On 13 March 2011, after the street protests, a presidential
decree no. 64 was issued giving Hamtid Muhammad ‘Ubad the position of min-
ister of awqafand irshad. Al-Hittar stated that he had not been dismissed, but
had withdrawn in protest to the violent response of the government towards
the demonstrators.

5.6 The Project of Registration and Mapping of Waqf Assets

Perhaps the most important reform program that is presently under way re-
lates to the registration and mapping of wagqf assets in electronic databases by
using GPS and GIs, and even scanning and digitizing important documents
and old wagqfregisters (mashri‘al-hasr). It is not yet clear what the outcome of
this project may be and there are frequent delays in the project.
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Many conflicting interests emerge in the process of transferring informa-
tion from the old registers into the new ones. An informant working in the
registration project told me that with the new electronic wagfregisters, the old
registers are not accessible anymore and people are “prohibited” from consult-
ing them. Obviously, discrepancies between the old registers and the new ones
are problematic and every change in wagqfasset that is not properly document-
ed, witnessed, and attested by the proper authorities will continue to pose a
threat to the legitimacy of the ministry.

Many districts (mudiriyyat)?36 have no amils (‘amilun,?®” ‘ummal) today,?38
though in some districts there are several. In some areas the local wagf office is
located directly under the ministry, while in others the local ‘@mils have other
regional offices or there are @mils that work between them and the ministry.
Sometimes, the titles nazir or walf are also used. The ministry is in a process
of creating offices (maktab, makatib, maktabat) in every district (mudiriyya),
headed by a director (mudir al-waqf) over that district. This reform has still
not reached all districts. The administrative map is therefore complicated
and there are areas in which several layers of older reforms have not yet been
implemented. In practice, the system works almost as it always has; it is very
much dependent on local elites. Some areas are able to retain the local wagqf
funds for local needs, while others are under the control of the ministry in such
a way that the ministry is able to take the unused surplus, or even most of the
income.

To a large extent, the local ‘@mils still inherit their positions, and may take
a quite high percentage of the total waqf income as salary (i.e., local ‘amils
take their salaries from income from the agents under them). The amils are
not state employees, and do not receive benefits in the form of retirement and
insurance the way state employees do. Their salary is still made up of percent-
ages of the local income. The percentage varies and depends on the respon-
sibilities included in the job. First, 2.5 per cent is taken for the work of crop
estimation (¢iyafa), which can be done by another person; ideally, the estimate
should be approved by the ministry (now the district waqf office) before the
‘amil is given an order to collect the estimated amount of the crop. Then, the
‘amils’ personal, local representatives (wakil, wukala@’) undertake the process of

236 Administratively, Yemen is divided into governorates (muhafazat), districts (mudiriyyat),
and sub-districts (‘uzla, pl. ‘uzal). There are around 300 districts and 2,000 sub-districts.

237 The plural for ‘amil is also ‘amiliin, not to be confused with “umal” which is the same as
the contemporary term for the ‘amala. The term a‘mal refers to a geographical adminis-
trative area in several historical periods.

238  al-Farran, Athar al-waqf, 180.
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collecting the income or harvest; for this the ‘@mil receives an additional 2.5 to
10 per cent. The amil can take 10 per cent of the total income for supervising
and accounting and for the process of sending the surplus to the district wagf
office. The district waqf office takes at most 2.5 per cent for accounting for all
the @mils in their district and reviewing their books. Most of this work is con-
centrated around harvest time, although some crops are not as regular as the
sorghum harvest in the autumn.?39

In 1995 the ministry of awgafissued decree no. 42 regulating the percent-
ages obtained from waqf income. In this decree, the allotted percentages are
specified, but vary a great deal according to the type of work and the nature
of the assets. If the assets are old, in need of maintenance and are physically
distant from each other (therefore entailing time to administer), the percent-
age granted to the ‘@mil can be higher. If the ‘amil is an official employee, thus
also receiving a state salary, the percentages are lower. The highest percentage
allowed for a non-state employee ‘amil is 25 per cent if he is also doing the crop
estimation (¢iyafa), the crop collection, the accountancies (kitaba) and the ad-
ministration of local mosques and other beneficiaries (mahasin) that are in his
geographical area of responsibility. As for the actual percentages, no reliable
studies exist and even the ministry’s own accounts are not easily available to
critical research.

From its surplus, the ministry has built new mosques in several cities, new
market complexes, and housing complexes. The yearly turnover is difficult to
estimate, since most of the income reverts to local administrators and local
beneficiaries and is also, partly, paid in kind. Many of the key figures in the
accountancy, such as the building of new mosques or investment projects,
are listed according to “programs” (khitta) that stretch over several years and
are therefore difficult to compare. In 2002 the Central Statistical Authority
stated that about 30 per cent of agricultural land is waqf.?*° Other estimates
tend towards 10 per cent.2#! Around the larger cities, this could be significantly

239 See Farran, Athar al-waqf, 174-190. Some of the information is based on the unpublished
manuscript version of the Athar al-waqf called al-Waqf wa-l-tanmiya fi [-Yaman and on
conversations with al-Farran.

240 ‘Al Muhammad al-Farran refers to “al-Yaman bi-l-arqam 2002,” by al-Jihaz al-Markazi
li-I-Thsa’.

241 Varisco’s unpublished report from 1985, “Land Tenure and Water Rights in the Central
Highlands of Yemen” states that this is 10 to 15 per cent as quoted in Aden Aw-Hassan,
Mohammed Alsanabani, and Abdul Rahman Bamatraf, “Impact of Land Tenure and other
Socioeconomic Factors on Mountain Terrace Maintenance in Yemen,” CAPRi Working
paper 3 (2000), 8. In their 1997 field study they found 20 to 23 per cent wagqf. Gerholm
quotes Dequin (1975:45), who undertook a field survey in Yemen, and claimed that 15 to 20
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higher. Since the ministry does not have exact information themselves, and
under-reporting in field studies must be expected, and since the understand-
ing and definition of wagqf is not absolute, any estimate must be taken with
great caution.

per cent waqf was taken. Tomas Gerholm, “Market, Mosque and Mafraj; Social Inequality
in a Yemeni Town” (PhD thesis, University of Stockholm, 1977), 60. Serjeant (San@’, 154)
quotes al-Abidin (“Role of Islam,” 218) who quotes al-Akhras, who estimates 15 to 20 per
cent wagqf. Hisham al-Akhras, “A Note on Land Tenure in Yemen,” a report for the Central
Statistical Planning Organisation, September 1972 (not consulted here).



CHAPTER 4

Main Texts of Zayd1 Waqf Figh and Law

In this chapter I introduce the texts that I analyse in the following chapters
in this book. These texts belong to different genres, including various forms
of figh works, fatwa collections, and imamic and governmental decrees. The
conventions! of these texts are an important part of the texts themselves.
I present the texts chronologically, preceded by a short introduction to Za-
ydism. This is followed by a presentation of the most important texts of Zaydi
codification, which constitute a fundamental part of Zaydism and the Zayd1
law school (madhhab). The law school is also a sort of common, general frame
of reference for the texts; it is in this arena that “Zaydism” exists as an academic
discipline and field of knowledge. The chronological presentation of the texts
adds contextual historical information about the text, its author, its readership
and patrons, and its importance (or lack of) today. Approaching the modern
period, the chapter fades into a history of Yemeni republican codification in
general and of wagqflaw specifically.

In addition to a historical, chronological presentation, I also make use of an
anthropological perspective in which “Zaydism” and “validity” are constructed
also in the present. In conversations in the field with legal experts, students
of law, and “ordinary” people, it is possible to see how the validity of wagfs
specifically, and of Islamic law in general, are rooted in texts. The construc-
tions of validity as narrated to me by informants are in many ways inverted,
at least in comparison to a historical presentation of the development in the
figh. The validity extends back from the present, and is rooted in ever more
distant texts and statements. The historical timelines that informants con-
struct are not as clear as they are for a historian and certain texts and persons
(authors) are given much more attention than others. Thus “the map” of rel-
evance and validity is not just inverted, it is also partly divergent. The infor-
mants, when asked the question: “What are the important texts concerning
this issue?” often portray a dynamic genealogical map of the important texts,
rather than a strict historical presentation about which argument came first.
Obviously, this is an inescapable challenge; different informants and groups of
informants see truth, relevance, and validity differently and point out different

1 I refer to the “conventions of the texts” in a broad sense: how they are structured, around
which elements they are structured, how they are taught and transmitted, what abbrevia-
tions are used, and prerequisite knowledge needed by those using the texts.
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textual genealogies of validity. Thus the structure of this chapter is historical
and chronological, but the relative anthropological importance of the texts, in
constructions of validity today, is something that I point out and discuss along-
side the chronological presentation.

In such a long time line, there are many “presents” and contemporary con-
texts, all of them incorporating older texts. Because many of the figh texts
have a strong dialectical nature it is usually possible to reconstruct, at least
academically, how a certain idea has been perceived and interpreted at various
points of history. A certain text, say a specific rule (Aukm) or statement (gawl),
is interpreted by scholar B, which is commented upon by scholar C one hun-
dred years later. Again one hundred years later, all the views of A, B, and up to
Y are interpreted and re-constructed in a text by scholar Z. Or, maybe only the
arguments of A, G and H “survived” history. Today, one can sit down with infor-
mants and ask and observe how they understand the same topic. Very often,
only some of these texts “survive” history while most are either forgotten com-
pletely or only exist as seldom read manuscripts in a library. It is impossible to
construct a single coherent historical structure of Zaydism or Zaydi figh. The
tradition of Zaydism as such, cannot be simply or completely defined and will
always remain, in part, an essentialist and emic term. Today, with the advent
and possibilities afforded by new technology such as printed books and elec-
tronic data formats, new texts from the past “emerge,” sometime in new forms.
A shart'a student today has access to a totally different range of texts than what
was available one hundred years ago, or even ten years ago. Some of the texts
are preferred because of their clear language, usefulness, comprehensiveness,
accuracy, etc. The views of informants also differ of course, depending on
whether he is well-educated or not, or if he comes from a specific branch of
Zaydism. Since the texts in this study have been chosen because of their focus
of waqf, we must expect that other texts and chains of texts would appear if
we had chosen other legal topics. Yet in all this complexity of authors, texts,
contexts, and readers, clear patterns emerge and the main pattern(s) is what is
presented in this chapter in chronological order. The result is a mix of “objec-
tive” history with the commentaries of native historians and legal experts. In
the following analysis the cumulative intertextuality that is thoroughly docu-
mented in the following chapters binds all these texts firmly together. As for
whether or not “author G” was really a skilful scholar, or whether book “K” is
truly “authoritative” or “original,” these are necessarily subjective views. The
texts’ relevance is situated and localized, be it in historical, political, geographi-
cal, intellectual or legal contexts.

Above, though it may seem that an author always presents his own views
and that a text and an author constitute the same single view, this is usually not
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the case. Many of the texts and genres were created by multiple authors and
some books have accumulated layers of comments over centuries. This does
not necessarily complicate the analysis; it can also make the “debate” more
readily available as a study object. Instead of the researcher collating various
views into an “artificial” debate, often the stage has already been set, especially
in multi-vocal figh commentaries, as we shall see.?

1 Zaydism

11 Early Zaydism and Caspian Zaydism
Most portrayals of Zaydism begin with its early roots, debates, sects, and
persons.3 Thus we should start with mentioning Zayd b. ‘Al1 (d. 122/740), who
revolted against the Umayyad dynasty and became the eponymous “founder”
of Zaydism. Zaydism arose in present day Iraq.* One of the early authorities,
al-Qasim b. Ibrahim al-Rassi (d. 246/860), was from Medina; his branch of
Zaydism is referred to as al-Qasimiyya. His grandson, Yahya b. al-Husayn (d.
298/911) took the title al-Hadl ila [-haqq [the guide to truth] when he brought
Zaydism to Yemen, where, in 897, he had come to serve as a mediator between
the tribes of Sa‘da. Often, his branch of Zaydism is called al-Hadawiyya, or
Hadawi-Zaydi to denote the core of traditional Yemeni Zaydism.®

Zaydism spread to the Caspian areas of present-day Iran, and mainly the
areas of the fertile northern slopes of the Elburz Mountains, called Daylam,
Jilan, and Tabaristan. Zaydism existed there and in Yemen (after 284/897) in
parallel communities for about four centuries. The Caspian Zaydiyya divided
into other branches: Some continued to follow the Qasimiyya, while many

2 One text stands out as particularly important for present-day Zaydis, namely Ibn Miftah,
Sharh al-azhar [The commentary on the book of flowers], which I present below.

3 See the authoritative accounts by Madelung, Religious and Ethnic Movements; Der Imam al-
Qasim ibn Ibrahim und die Glaubenslehre der Zaiditen (Berlin: Walter de Gruyter & Co., 1965);
“Zaydiyya,” Encyclopaedia of Islam, second edition, ed. P. Bearman, Th. Bianquis, C. E. Bos-
worth, E. van Donzel, and W. P. Heinrichs (Leiden: Brill, 1960—2004). For a more accessible,
shorter overview see Eirik Hovden, “Shi‘a: Zaydi (Fiver),” Encyclopedia of Islam and the Mus-
lim World, ed. Richard C. Martin (New York: Macmillan, forthcoming). For Zaydi reflections of
what it means to be a distinct madhhab, see Bernard Haykel and Aron Zysow, “What Makes
a Madhhab a Madhhab: Zaydi Debates on the Structure of Legal Authority,” Arabica 59, nos.
3—4 (2012): 332—37L

4 For a recent study on very early Zaydism, see Najam Haider, The Origins of the Shi'a (New
York: Cambridge University Press, 2014).

5 For instance, Anna Wiirth uses the term “Hadawi” for Zaydi, while Bernard Haykel often uses
the term “Zaydi-Hadawi.” Wiirth, Ash-shari‘a fi Bab al-Yaman; Haykel, Revival and Reform.
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followed al-Nasir al-Hasan b. ‘Al1 1-Utrash (d. 304/917), his branch was called
“al-Nasiriyya.” Another Caspian branch or sub-branch was established by the
Mu’ayyadiyya: the two brothers al-Muw’ayyad Ahmad b. al-Husayn (d. 411/1020)
and al-Natiq Abu Talib Yahya b. al-Husayn (d. 424/1033).6 Both are frequently
referred to in the later classical Yemeni Zaydi figh texts.”

In Yemeni Zaydism, no such sub-branches are explicitly referred to in the
figh, although the term Hadaw1 is used to mean, in a narrow sense, those views
held by al-Hadi, and in wider sense, the “pure” Zaydism as opposed to that
which was later influenced by neo-Sunnism and traditionism as exemplified
by al-Shawkani and his students. “Zaydism” today can thus refer to a quite di-
verse corpus of ideas. If we make generalizations about this early period, we
can see that it is necessary to understand some patterns that serve as founda-
tions for the later classical, Yemeni Zaydism.

1.2 Doctrinal Foundations and Debates
First, as a branch of the Shi‘a, the Zaydis in general do not automatically con-
sider the hadiths and hadith collections of the Sunnis authoritative. This im-
portant Zaydi stand gradually changed and a parallel line of hadith-oriented
Zaydis emerged and culminated in important works of the reformist, neo-
Sunni, traditionist® Muhammad b. ‘Ali I-Shawkani (d. 1834). However, this ten-
dency was not as strong in the early or classical period. The “proper” Zaydis
(today, the term Hadawiyya is used for this purpose) have their own authorita-
tive hadith collection, the Musnad of Imam Zayd b. ‘All. However, this collec-
tion is much smaller than the Sunni fadith collections and in practice, it is not
often referred to in later Zaydi figh as we see.

Second, the Zaydis held that the descendants of the Prophet (ahl al-bayt),
through the descendants of ‘Ali and Fatima, passed on knowledge over gen-
erations, and that this knowledge is authoritative in itself, especially if it is

6 They are also called the “two Haranis” from the name of their grandfather Haran, or the “two
imams.” See also Yahya b. al-Husayn al-Shijari, Sirat al-Imam al-Mu'ayyad bi-Llah al-Harant,
ed. Salih ‘Abdallah Ahmad Qurban (Sanaa: Mu’assasat al-Imam Zayd b. ‘Ali I-Thaqafiyya,
2003); Madelung, “Zaydiyya.”

7 For example in the chapter on waqf of the Kitab al-Azhar the views of al-Muw’ayyad are the
only ones quoted as alternatives to the Hadawi-Yemeni school in the matn of Ibn al-Murtada.
I discuss this below. By “classical, Yemeni” Zaydism, I refer to the period starting with al-
Hadrt'’s arrival in Yemen in 897 and ending with the first Ottoman invasion in 1550s, though
this is not a conventional usage of the term. In terms of figh we see much increased activity
after approximately 1300.

8 The term traditionist refers to the focus on “traditions” (i.e., hadiths) and is not related to
being “traditional.” This is a good example of how a term may have a specific meaning in
Islamic studies, a meaning that may be quite different in, for example, anthropology.
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supported by a relative consensus in the Zaydi community. While this authori-
tative knowledge itself is not considered inheritable in a strictly genealogical
sense and non-sayyid scholars are also authoritative and indeed referred to,
until today the true descendants of the Prophet have a special “holy” status as
carriers of authority, enlightenment, and knowledge. This claim of inherited
“holiness” was and still is controversial and the degree to which it is claimed
or refuted varies with context.® These descendants are now called sayyids
(pl. sada) and are a special category of Yemeni society; they marry only within
their group.!® The idea that knowledge (im) has such a mystical, inheritable
quality is of course relevant to the construction of borders between those
who know and those who do not and in the construction of chains of validity.
The neo-Sunnis like al-Shawkani strongly emphasized scholarly genealogy
through a system of jiaza certificates of quality and validity given by teacher
to students.!

Third, some of the Zaydi epistemological and theological doctrines are dif-
ferent from their Sunni counterparts. The relevance of mentioning these doc-
trines in a much more detailed subject like wagflaw can and should be ques-
tioned. The distance, for example, between the doctrines of theology and the
corpus of legal rules ( furit‘) is vast, and this discrepancy is not a main focus of
this study. Yet, we should mention the following: The Zaydis lean towards the
Mu‘tazila,'? and today educated Zaydis are very well aware of this and often ex-
plicitly point this out as a sign that Zaydism is a knowledge tradition based in
reason (‘agl), in contrast to their Wahhabi and Salafi counterparts, and further,
that Yemeni Zaydis are “the carriers of the Mu‘tazila,”3 whereas in most other
Muslim sects Mu‘tazili doctrines have disappeared; an exception being among
Twelver Shi‘s. In relation to this, Zaydis view human rationality and reason
(‘agl), as an important element in theories of knowledge, including legal
knowledge and the process of obtaining theological and legal knowledge with
degrees of probability and validity. This results in a tendency to emphasize the

9 For the self perception and construction of this special status of the sayyids today, see
Vom Bruck, Islam, Memory, and Mortality.

10  Theirrole in traditional and contemporary Yemeni society is well described in most of the
historical and ethnographic works referred to in the list of references.

11 Haykel, Revival and Reform, 194-195.

12 D. Gimaret, “Mu‘tazila,” Encyclopaedia of Islam, second edition, ed. P. Bearman, Th.
Bianquis, C. E. Bosworth, E. van Donzel, and W. P. Heinrichs (Leiden: Brill, 1960-2004).
See also the research published on Zaydi theology in recent years by Sabine Schmidtke,
Hassan Ansari, and Jan Thiele; their work greatly enhances the visibility, accessibility, and
understanding of Zaydi studies.

13 See for example ‘Abd al-‘Aziz al-Maqalih, Qir@a fi fikr al-zaydiyya wa-l-mu‘tazila (Beirut:
Dar al-Awda, 1982). Al-Magqalih is a well known Yemeni intellectual.
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role of free will over predestination and insist that the meaning of texts must
be interpreted and understood and not simply read. What exact role this fun-
damental focus on ‘aql implies in waqf figh is problematic; the Zaydi waqf figh
does not appear fundamentally different from Sunni wagqf figh. While Zaydis
themselves often claim that they were continuously mujtahids, that is, they
have continued to research and evaluate their knowledge of the branches of
the law ( furu‘) against its sources (usi!), and produce new law, scholars like
al-Shawkani accused them of being mugallids, those who blindly and uncriti-
cally follow the views of their imams, while scholars like himself were the true
mujtahids tracing knowledge back to its true sources.'* This book uses an in-
ductive and praxiological perspective on the role of figh in waqfpractices; thus
I do not give priority to establishing the link between high level doctrines and
law. Nonetheless, if we look at the broad differences between Sunnism and
Zaydism in the construction of validity in figh, we can say that the main differ-
ence lies in the relative weight the Zaydis give to the views of their imams and
scholars, while Sunnis and especially the newer trends of Zaydism represented
by al-Shawkani, give more weight to the Sunni canonical hadith collections.
The former also give more importance to reason, while the latter emphasize
the availability and priority of “clear” textual sources.

Fourth, from around the eighth/fourteenth century, Zaydism mainly only
existed in the highlands of Yemen. Thus the geographical area of the Zaydis
was fairly confined. This, combined with several specific doctrines endemic to
Zaydism regarding the relationship between the imam, the state, and the Mus-
lims, enhanced the legal role of the law school and made the political'® role of
the imam highly important. Ever since Zayd b. ‘Al’s uprising, the doctrine of
khuraj was important, if not fundamental to Zaydism; to fight an unjust ruler is
not only allowed, but indeed a duty (this is contrary to most Sunni views). The
educated elite (ahlal-hallwa-l-‘aqd, lit. “those who untie and bind”) should agree
upon and support a new imam and proclaim their allegiance (bay‘a) to him.6

14  Note that the term mugallid can be derogatory, but it is not always used in this way. The
Zaydis, along with many other sects and schools of law, hold that those who have little
knowledge should follow those who have more knowledge and that only the highest de-
gree of mujtahids can follow their own understandings of the law. The terms mugqallid and
mujtahid are used ambiguously in a broad Muslim context and in academic debates and
the meaning of the term must be understood in context.

15  Arguably, the political role of the imam would be different if the population of Zaydis
was spread throughout the Islamic world. Their concentration in Yemen, and the fact that
during certain periods the imam did act as the political leader, also affirmed his position
as a lawgiver.

16 Doctrinally, recognition is not a condition for the imamate, but in fact the processes of
recognition are crucial.
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The imam is fallible, but his rules are to be followed as law as long as he lives.
When a new imam takes over, new laws may be made by the new imam. In
later periods, the laws or rules made by the imam are called ikhtiyarat. For
Zaydis, the rules in the shari‘a that are unquestionable are relatively few. In
addition to the clear indisputable rules a larger corpus of rules are supported,
in terms of validity, by the consensus of the law school. The remaining open
“holes,” or rules on which there is strong disagreement, must be clarified and
determined by imamic decrees. Thus the role of the imam in the political and
legal system is distinct in Zaydism, whereas in Sunnism this is covered by a
duality between the ruler (sultan) and the ulama’, thus the concept of codi-
fication and the implementation of religious law is less clear. In Zaydism, the
imam makes the law where it is necessary. The imamate is not hereditary, but
should be chosen among the descendants of ‘Ali and Fatima.!” In practice, in
certain periods the imamate was indeed hereditary, and a specific few mainly
rich and educated sayyid families held the position of imam. Henceforth, in
this work Zaydism refers to Yemeni Zaydism and more specific sub-branches
of Zaydism are only be mentioned if necessary.

13 Classical Yemeni Zaydism: From al-Hadi Until the First Ottoman
Occupation

In thisbook I use the term “classical” Yemeni Zaydism to refer to the period from
987 until around 1550 (from the introduction of Zaydism to Yemen by Imam
al-Hadi Yahya b. al-Husayn until the first Ottoman occupation around 1550),'8
though it is not an established term. In this period, Zaydism was confined to
Sa‘'da and the highlands north of Sanaa. The southern limit was in the areas
of Dhamar, but for long periods even Sanaa was occupied by local non-Zaydi
dynasties.!® In Lower Yemen, this period saw several strong dynasties of Sunni
rulers centring on the cities of Zabid and Ta‘izz. Other polities, especially in the
western mountains, were influenced by the Isma‘lis and Fatimids. At times,
the Zaydis were confined to the tribal areas north of Sanaa and existed only
in hjras (sayyid, non-tribal village enclaves) there and in the city of Sa‘da. The
strength of the Zaydi state varied much and often it disintegrated completely
when rival imams opposed each other, while powerful shaykh families ruled
locally. During this period, tribes and tribal elites were crucial in Zaydi politics.
This was in contrast to later periods, when Zaydi imams and elites also ruled

17  Usually via the two grandsons of the Prophet, al-Hasan and al-Husayn.

18  For the introduction of Zaydism to Yemen and the following period, see Gochenour, “Pen-
etration of Zaydi Islam.”

19  Smith, “Early and Medieval History.”
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over the less tribal and more feudal and fertile Lower Yemen.20 After al-Hadj,
his two sons, al-Nasir Ahmad and al-Murtada Muhammad held the positions
as imams. Following this, al-Had’s descendants held the position occasionally
and several other imam claimants came from outside Yemen and established
Zaydi family dynasties, many of whom were also descendants of al-Qasim al-
Rassl. Various imams made their capitals in areas between and including Sa‘da
and Sanaa.?! From 1324 onward, when the Zaydis took back Sanaa from the
Rasilids, there was a stronger Zaydi presence in the Sanaa area.

14 Qasimi Zaydism
During the first Ottoman occupation (ca. 1550-1636), Zaydism became a uni-
fying ideology of opposition in Upper Yemen and especially north of Sanaa.
When the Ottomans were evicted, the Zaydi Qasimi imams established them-
selves mainly in Sanaa and Dhamar, and from this point on, ruled most of
Lower Yemen. Bernard Haykel describes in detail how the political context at
the time influenced Zaydi theological and jurisprudential debates: The period
saw the rise of several Sunni-oriented scholars, who can be termed “neo-Sunn1”
as they claimed to focus their criteria of validity directly on Sunni hadiths, in
addition to the Qur’an, thus bypassing the traditional law schools. These schol-
ars were also partly breaking with Zaydi madhhab consensus. Prominent ex-
amples are Muhammad b. Ibrahim al-Wazir (d. 840/1436), al-Hasan b. Ahmad
al-Jalal (d. 1084/1673), Salih b. Mahdi -Magbali (d. 1108/1696), and Muhammad
b. Isma‘l al-Amir (d. 182/1769).22

As the Zaydi rulers now mainly ruled Shafi7 subjects, the borders of Za-
ydism and Sunnism in shari‘a discourse started to blur and the anti-Sunni an-
tagonism once employed in the anti-Ottoman rhetoric was partly set aside.
The office of the imam was divided into two: the imam came to be the political
ruler whose position was, in effect, hereditary, and the chief gadr (or later also
shaykh al-Islam) was the supreme judge, a role formerly executed by the imam.
The most prominent of these were Muhammad b. ‘Alil-Shawkani (d. 1834) who
held the position as chief gadi for thirty-five years, under three imams; during
this time he produced a number of important works in this new non-madhhab,
neo-Sunnj, traditionist school. The discourse between the neo-Sunnis and the

20  For a description of the complex relationship between “state” and tribes in the far north,
see, for instance Weir, A Tribal Order; Andre Gingrich, “Tribes and Rulers in Northern
Yemen,” in Studies in Oriental Culture and History, ed. Andre Gingrich, Sylvia Haas, Ga-
briele Paleczek, and Thomas Filliz (Vienna, Frankfurt, and New York: Peter Lang, 1993);
Dresch, Tribes, Government, and History in Yemen.

21 Ibid., 167-173.

22 Haykel, Revival and Reform, 10.
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traditional Zaydis, or Hadawi-Zaydis, produced important new dimensions
that have inspired modern, non-madhhab, hadith-oriented Islamic thought,
which later became very important in the formation of “Yemeni Republican
Islam.”23 Legal aspects of these discourses, as exemplified in waqf figh, are
treated in the following chapters.

During the Qasimi dynasty, Zaydism also expanded southward from Sanaa
and many new hijras were established in the areas west and south of Dhamar
and well into today’s Ibb governorate. As can be seen from the names of im-
portant scholars and state employees of the time, many came from these “new”
Zaydi areas and many of them were more friendly to the state than the “older”
Zaydis in the northern areas. Many of the most influential sayyid and gadi fam-
ilies were cosmopolitan (within the bounds of Zaydi Yemen); they travelled as
students and teachers and were posted in various places by the imam as gover-
nors, judges, and tax and waqf administrators.

15 Zaydism Under Imam Yahya and Imam Ahmad

Imam Yahya came to power (1911) by invoking, per traditional Zaydism, the
quest for liberation against an unlawful ruler, this time, the second Ottoman
occupation. However, he quickly ended up in a position similar to that of the
Qasim1imams: he was a Zaydi imam ruling over Shafi1subjects, and the ruler of
ahereditary polity, the Mutawakkili kingdom (al-Mamlaka al-Mutawakkiliyya).
In legal matters, he claimed to be a mujtahid-ruler who ruled according to the
shari'a and who issued decrees with shar? validity. As for Zaydism as a legal
tradition, the major Zaydi texts from around the ninth/fifteenth century, like
the Sharh al-azhar, were still authoritative texts, though new details in the figh
had been added in the footnotes.

1.6 Republican Zaydism (1962-)

Following the revolution in 1962, the Zaydis were associated with the sayyids
and the imamate, and as something oppressive, backwards, and anti-modern.
This was despite the fact that several of the important sayyid families included
both proponents and opponents of the revolution. After the civil war, in which
Saudi Arabia and partly Britain backed the imamate and the Egyptian-backed
republicans were defeated, it took some time for Zaydis to develop a new self-
image. This new Zaydism of the republican state was portrayed as “normal”
and not deviant, “almost” Sunni. Especially in the judiciary of the new repub-
lic, which was almost exclusively held by persons educated in Zaydi figh, there
was a need to create a new, neutral, and technocratic self-image. In several of

23 Ibid., 217-224.
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the anthropological works from this period, Zaydism is described as “moder-
ate,” perhaps in response to the Iranian Islamic revolution as a backdrop. The
difference between the established law schools in Yemen, Zaydi and Shafi‘,
was downplayed to the extent that it became almost (only) a matter of varia-
tions in the positions of prayer.

In this short presentation of Zaydism, it must not be forgotten that “Za-
ydism” is mainly an intellectual tradition, not a fixed social reality. The major-
ity of “Zaydis” were, and to a large extent still are, Zaydis because they were
born in a Zaydi area, taught to pray like Zaydis and because their scholars and
judges are Zaydis. This does not mean that an average Zaydi has knowledge
about the doctrine of khurij or about figh. In the past, the notion of Zaydism
was very much related to the ideal of the sayyids, their knowledge and their
genealogical lines of descent; it was also strongly linked to the imamate. Even
though anyone could in theory become an ‘alim or gadi,?* in practice, it was
difficult to access paid positions and employment without belonging to the
already established sayyid or gadr houses. Thus after the revolution, Zaydism
was to some degree perceived as “aristocratic” and conservative, at least from
the viewpoint of the liberal socialists and the emerging popular Islamists. In
recent years much research attention has been directed towards the very im-
portant phenomena of the emerging Salafi trend and Zaydi revival, a topic that
lies outside the scope of this book, but that nonetheless must be mentioned.

L7 Salafism and the Zaydt Revival

In the 1980s, a new form of Islam emerged in Yemen, mainly an apolitical, indi-
vidualistic, piety-oriented form of Islam.2> Religious schools were built, often
with donors in Saudi Arabia. This trend became very noticeable in the 1990s;
it was politicized as a useful counterweight for the state against both Zaydism
and socialism. Salafism appealed to many, especially those from the lower
classes and from the tribal segment who, in the traditional conservative Zaydi
society of rural Yemen, had little social mobility.26 Salafism often gave sim-
ple and clear answers, where Zaydism had an informal, but strong hierarchy

24  InZaydiYemen, the term gadi (pl. qudat, or qudah) refers not primarily to a judge, but to
a scholar, jurist or educated person of non-sayyid gabili (tribal) origin.

25  See Laurent Bonnefoy, “Varieties of Islamism in Yemen: The Logic of Integration under
Pressure,” Middle East Review of International Affairs 13, no. 1 (2009).

26  In Yemen, there are three main “classes”: The lowest class is called the mazayina (sing.
muzayyin). Together with the old slave class they performed services perceived as pol-
luting; they were considered “weak” and as clients. Above this class is that of the qabilzs,
those who are members of a tribe. The “highest” class is that of the sayyids. In the past, the
classes rarely intermarried.
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and advanced books of figh and philosophy of law and religion. Heated con-
frontations took place, first noticeable in the areas of Sa‘da. Later attacks on
the property and symbols of the Zaydi elite became apparent. The 2000s also
saw the so-called “six Sa‘'da wars” in which the Salafi/Zaydi ideological con-
flict was fuelled by a complex web of various local political actors. One local
sayyid family in Sa‘da, the Huthi family, became especially prominent in or-
ganising anti-government campaigns by invoking traditional Zaydism. In all
this, Zaydism remained diverse in that the Sanaa scholars rejected the violence
and the Zaydi al-Haqq party had long ago refuted the original doctrine of the
imamate. Others insisted on a separation between religion and politics. Yet the
security apparatus perceived Zaydism as a potential danger and feared that
a hidden imam would appear and foment political opposition to the govern-
ment. During this, the very notion of Zaydism was thoroughly debated. Many
from the educated Zaydi families engaged in sophisticated discourse around
these issues. The new focus on Zaydism also led to an interest in the old texts
and much work has been done by various non-governmental organisations and
individuals to collect, edit, and publish central Zayd1 textual material.2? The
Zaydi revival has not been a central focus of this study, nor has Salafism. This
was partly because the topic is controversial for many types of informants.?8
A topic like wagqf also makes the focus on such “isms” less relevant. Wagf
is a legal topic and mainly educated informants understand what it is, be it
landowners, waqfadministrators, ‘ulama’ or scholars in general. It is not a “reli-
gious” topic per se and it does not readily lend itself as a focus for constructing
doctrinal or sectarian differences. Most Salafi-oriented informants I met had

27  G. Vom Bruck, “Regimes of Piety Revisited: Zaydi Political Moralities in Republican
Yemen,” Die Welt des Islams 50 (2010): 185—223; Laurent Bonnefoy, “Salafism in Yemen: A
‘Saudisation’?” in Kingdom Without Borders, ed. Madawi al-Rasheed (London: Hurst and
Co., 2008); Bonnefoy, “Varieties of Islamism in Yemen”; Bernard Haykel, “A Zaydi Revival?”
Yemen Update 36 (1995): 20—21; Shelagh Weir, “A Clash of Fundamentalisms,” Middle East
Report 204, no. 27 (1997); James Robin King, “Zaydi Revival in a Hostile Republic: Compet-
ing Identities, Loyalties and Visions of State in Republican Yemen,” Arabica 59, nos. 3-4
(2012).

28  Such debates were easily observed during fieldwork; they mainly related to defending
Zaydism and portraying it as an “open minded” sect under threat from fundamentalist
Salafis. Many uneducated informants were uncomfortable discussing these matters, out
of fear of being perceived as Huthi sympathizers. Individuals with higher social positions
spoke quite freely, and usually criticized the government’s handling of the conflict. A
handful of informants had been imprisoned for their views on these matters. The eth-
nographic present is around 2009 and since then the Huthis have become significant
political actors, although it remains unclear what role Zaydism plays and which form of
Zaydism they claim to follow.
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few ideas about the difference between religion and law, and had almost no
knowledge of wagqfas alegal topic. As shown in following chapters, the number
of hadiths upon which one could build a Salafi, “non-madhhab” waqf figh are
very few, especially if human reason, public interest or custom are not em-
ployed as a major sources for law. The whole topic of waqf law is simply not
of interest to Salafis, a fact which also seems to project onto the anti-Salaft
Zaydis; they too are preoccupied with the discourse on correct praying posi-
tions, whether or not to say “amin” after reciting the Fatiha etc.,? and young
Zaydi scholars who study figh for the sake of personal religious interest often
see transactional and contractual figh as less important.

This overview of what Zaydism s, fades into the questions elaborated in
chapter 2: Zaydism is a knowledge tradition with political and religious aspects;
in this book I scrutinize the legal aspect, a set of frames of judicial knowledge
of which wagqfis a part.

2 Zaydi Figh Texts and Authors

In this section, we shall review the main authors and texts relevant for this
study. This should not be seen as an exhaustive presentation of the history of
Zaydi figh, the aim is to give a rough overview in general and specifically focus
on those texts and authors that appear in the chapters on wagf.

2.1 Imam al-Hadr Yahya b. al-Husayn (d. 298/911)

Imam Yahya b. al-Husayn, who took the imamic title al-Hadi ila [-haqq
(The guide to the truth, hereafter al-Had1) was a Zaydi scholar who settled in
the northern highlands of Yemen in 284/897. He and his followers came to an
area occupied by tribes who were later portrayed as ignorant of religion and
in a state of continuous war with each other.3° Yemeni Zaydi figh and histo-
riography tend to portray al-Hadi’s arrival as “year zero” and somehow analo-
gous to the case of the Prophet, in that al-Hadi brought Islamic law to the area,

29 A similar issue discussed among young scholarly Zaydi informants was whether or not
one should utter the tardiya (“may God be pleased with him”) after mention of the names
of the Companions of the Prophet who had rejected ‘Ali.

30 For a thorough analysis of this period, see Gochenour, “Penetration of Zaydi Islam.”
Whether al-Hadi came to Yemen because he was “invited” or because he wanted to insert
himself and his state-building project is of course debatable. The city of Sa‘'da and the
area around it were already divided in their views on the Sunni ‘Abbasids and the proto-
Shi1 Alids.
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whatever the situation had been previously.3! There were important Zaydi
scholars before al-Hadi1,32 but these were not geographically tied to Yemen.
Over the centuries and until today al-Hadi has remained a central figure of
authority, constantly cited in the later debates. Of his books, perhaps the most
important in figh questions are the Kitab al-Muntakhab3?® and the Kitab al-
Ahkam ft l-halal wa-l-haram.3*

2.2 Imam Abdallah b. Hamza

Today Imam al-Mansir bi-Llah ‘Abdallah b. Hamza (d. 614/1217) is seen as one
of the main figures in classical Yemeni Zaydism, especially in the period be-
tween al-Hadi and the many works produced in the 1400s. He is much quoted
in later figh works. He is one of the Yemeni imams who also propagated da‘wa
for the imamate to the Caspian Daylam, Jilan, and Tabaristan, where the Friday
sermon was cited in his name.3% For this book, I have used his recently edited
and published figh and fatwa collection, al-Majmu‘ al-mansur.36

31 For the biography of al-Hadi, see ‘Ali b. Muhammad b. ‘Ubayd Allah al-Abbasi l-‘Alaws,
Strat al-Hadrila -Haqq Yahya b. al-Husayn, ed. Suhayl Zakkar (Beirut: Dar al-Fikr li-]-Tiba‘a
wa-l-Nashr wa-1-Tawz1', 1401/1981); Johann Heiss, “Tribale Selbstorganisation und Konflik-
treglung Der Norden des Jemen zur Zeit des ersten Imams (10. Jahrhundert)” (PhD thesis,
University of Vienna, 1998); A. B. D. R. Eagle, “Ghayat al-Amani and the Life and Times
of al-Hadi Yahya b. al-Husayn: An Introduction, Newly Edited Text and Translation with
Detailed Annotation” (MA thesis, University of Durham, 1990); ‘Ali Muhammad Zayd,
Mu'tazilat al-Yaman: Dawlat al-Hadr wa-fikrihi (Sanaa: Markaz al-Dirasat wa-l-Buhath
al-Yamaniyya, 1985).

32 For Yemeni Zaydis the most relevant is al-Had1's grandfather al-Qasim al-Rassi, see Mad-
elung, “al-Rassl, al-Kasim b. Ibrahim b. Isma‘ll Ibrahim b. al-Hasan b. al-Hasan b. ‘Ali b. Ab1
Talib,” Encyclopaedia of Islam, second edition, ed. P. J. Bearman, Th. Biancuis, C. E. Bos-
worth, E. van Donzel, and W. P. Heinrichs (Leiden: Brill, 1960—-2004).

33 In this study, only the Muntakhab has been consulted and only in a limited way, from a
version downloaded from the Internet.

34  Around 648/1250, al-Amir al-Husayn b. Badr al-Din Muhammad (d. 662/1263 or 64) com-
mented in a well-known work called Shifa’ al-uwam fi ahadith al-ahkam li-l-tamyiz bayna
al-halal wa-l-haram. See Ibn Miftah, Sharh al-azhar, 1:48. There are many references to
this work in the chapter on wagqf of the Sharh al-azhar. Letters and fatwas of al-Hadi were
also collected in the work of al-Had1 ila I-Haqq Yahya b. al-Husayn, al-Majmii‘a al-fakhira:
Majma‘ kutub wa-ras@’il al-Imam al-Hadr ila [-Haqq Yahya b. al-Husayn (Sanaa: Dar
al-Hikma al-Yamaniyya li-1-Tijara wa-l-Tawkilat al-‘Amma, 2000).

35  E.vanDonzel, “al-Mansur Billah ‘Abd Allah b. Hamza b. Sulayman b. Hamza,” Encyclopae-
dia of Islam, second edition, ed. P. J. Bearman, Th. Biancuis, C. E. Bosworth, E. van Donzel,
and W. P. Heinrichs (Leiden: Brill, 1960—2004), 6:433—434-.

36  al-Imam al-Mansur bi-Llah ‘Abdallah b. Hamza, al-Majmu‘ al-mansuri (al-gism al-than)
Majmu‘ras@’il al-Imam al-Mansur bi-Llah Abdallah b. Hamza, ed. ‘Abd al-Salam b. ‘Abbas
al-Wajih (Sanaa: Dar al-Imam Zayd b. ‘Ali I-Thaqafiyya li-l-Nashr wa-1-Tawz1, 2001). The
work consists of three volumes with slightly different names. Vol 2 and 3 are used in this
study.



MAIN TEXTS OF ZAYDI WAQF FIQH AND LAW 155

As we see from al-Mansur’s texts analysed in chapter 5, he took an inde-
pendent stand, and disregarded several of the Hadawi rulings. His works have
been printed recently, and are examples of works that “re-emerge” after hav-
ing existed only in manuscript form. Previously, his views were mainly known
through quotations from his works in figh debates, such as the Sharh al-azhar.
Today al-Manstr is seen as controversial because he put down the very impor-
tant popular Zaydi movement at the time called the Mutarrifiyya and declared
it heretical (takfir). This and the vivid theological debates going on at the time
makes this a distinct phase in Yemeni Zaydism.37

2.3 Imam Yahya b. Hamza and the Intisar

The Imam al-Mu’ayyad bi-Llah Yahya b. Hamza b. ‘Al1 1-Alawi (d. 749/1348 or
49) was a prolific scholar and an important imam in Yemeni Zaydism.?® His
famous multi-volume figh compilation al-Intisar ‘ala ‘ulama’ al-amsar®® [The
victory of the scholars of the cities] has recently been partly edited and
published*? and enjoys much respect. It is an important part of the Zaydi re-
vival. Several informants are of the opinion that this work is second only to the

37  ‘All Muhammad Zayd, Tayyarat mu‘tazilat al-Yaman fi l-qarn al-sadis al-hijri (Sanaa:
al-Markaz al-Faransi li-l-Dirasat al-Yamaniyya, 1997); ‘Abd al-Ghani Mahmud ‘Abd al-Ati,
al-Sira“ al-fikrt ft [-Yaman bayna al-Zaydiyya wa-l-Mutarrifiyya: Dirasa wa-nusis (Cairo:
‘Ayn li-]-Dirasat wa-lI-Buhath al-Insaniyya wa-l-Ijtima‘yya, 2002); Gregor Schwarb,
“Mu‘tazilism in the Age of Averroes,” in In the Age of Averroes: Arabic Philosophy in the
6th/12th Century, ed. Peter Adamson (London: Warburg Institute, 2011), 251-282; Jan
Thiele, Theologie in der jemenitischen Zaydiyya: die naturphilosophischen Uberlegungen
des al-Hasan ar-Rassas (Leiden: Brill, 2013); Johann Heiss and Eirik Hovden, “Competing
Visions of Community in Mediaeval Zaydi Yemen,” Journal of the Economic and Social
History of the Orient 59, no. 53 (2016): 366—407. For al-Mansur ‘Abdallah b. Hamza'’s biogra-
phy, see Abu Firas Ibn Di‘tham, al-Sira al-Mansiriyya: Sirat al-Imam Abd Allah b. Hamza
593-614 H, ed. ‘Abd al-Ghani Mahmiid ‘Abd al-Ati (Beirut: Dar al-Fikr al-Muasir, 1993);
Abdulla al-Shamabhi, “Al-Imam al-Mansur ‘Abdulla b. Hamzah b. Sulayman (d. 614/1217)
A Biography by his Disciple Al-Faqih Humayd b. Ahmad al-Muhalli (d. 652/1254),” in
Al-Hada’iq al-Wardiyyah fi Manaqib A’immah al-Zaydiyyah, v.2 (PhD dissertation, Univer-
sity of Glasgow, 2003).

38  Some use the date 1344 CE for his death. G. J. H. van Gelder, “Yahya b. Hamza al- ‘Alaw1,”
Encyclopaedia of Islam, second edition, ed. P. Bearman, Th. Bianquis, C. E. Bosworth,
E. van Donzel, and W. P. Heinrichs (Leiden: Brill, 1960—2004): 11:246.

39  The full title is al-Intisar ‘ala ‘ulama’ al-amsar fi taqrir al-mukhtar min madhahib
al-a’imma wa-agawil ‘ulama al-umma fi l-mas@’il al-shariyya wa-l-mudtaribat. See
Ahmad ‘Abd al-Razzaq al-Rugayhi, ‘Abdallah Muhammad al-Hibshi, and ‘Ali Muhammad
al-Anisi, Fihrist makhtitat Maktabat Jami al-Kabir San‘@ (Sanaa: Wizarat al-Awqaf wa-1-
Irshad, 1984), 2:913.

40  al-Mu‘ayyad bi-Llah Yahya b. Hamza, al-Intisar ‘ala ‘ulama’ al-amsar, ed. ‘Abd al-Wahhab
b. ‘Ali I-Mw’ayyad and ‘Ali b. Ahmad Mufaddal (Sanaa: Mu’assasat al-Imam Zayd b. ‘Ali
I-Thaqafiyya, 2002).
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Sharh al-azhar in importance. Thus far the chapter on wagqf is, unfortunately,
considered lost; thus it is not part of the recently printed edition. However,
a mukhtasar (abridgement) of the Instisar, the Nur al-absar al-muntazi‘ min
kitab al-Intisar does exist in manuscript form and has been consulted for
this study.

2.4 The Sharh al-azhar Cluster

Around the middle of the ninth/fifteenth century several figh works appeared
that are closely related each other; several of them are commentaries on Ibn
Murtada’s Kitab al-Azhar [The book of flowers], or variations of it.

2.5 Ibn al-Murtada and His Works

Ibn al-Murtada—al-Imam al-Mahdi li-Din Allah Ahmad b. Yahya b. al-Murtada
(764-840/1362-14374%)—is usually known as Ibn al-Murtada.*3 He was a pro-
lific writer and a scholarly imam who was more proficient in the Islamic sci-
ences than in politics and warfare. Ibn al-Murtada was born in Dhamar, was
orphaned, then travelled to Thul&, where he studied under relatives living
there.** He became a scholar of rank and took part in the advanced debates
of the central scholars of the day. In his works he quotes many of them, schol-
ars that are now almost unknown, at least when compared to the frequency
with which they are cited in the Sharh al-azhar. He was chosen as imam by
an assembly of the ulama’ in the Jamal al-Din mosque in Sanaa shortly after
the death of Imam al-Nasir Salah al-Din in 793/1391. He was sent to prison in
the fortress of Sanaa in the year 794/1392 by his rival to the imamic title; he

41 al-Mu‘ayyad bi-Llah Yahya b. Hamza, Nur al-absar al-muntazi‘ min kitab al-intisar
(Electronically photographed manuscript 43 n. 4, mentioned in Fikrist al-makhtuatat
al-musawwara bi-Mwassasat Zayd b. Ali). The text is in black ink with occasional impor-
tant words in red. Only the sections relevant for chapters 5 and 6 have been consulted.

42 Donaldson refers to the debate over the date of his birth and notes that al-Shawkani
claimed it took place in 1373: William J. Donaldson, Sharecropping in the Yemen: A Study in
Islamic Theory, Custom and Pragmatism (Leiden: Brill, 2000), 94.

43  He is also often cited in the figh texts as “al-Mahdi,” or in the Sharh al-azhar simply as
mawlana (“Our Lord”). R. Strothmann, “Mahdi li-Din Allah Ahmad,” Encyclopaedia of
Islam, second edition, ed. P. Bearman, Th. Bianquis, C. E. Bosworth, E. van Donzel, and
W. P. Heinrichs (Leiden: Brill, 1960—2004): 5:1240; Ibrahim b. al-Qasim b. al-Mwayyad,
Tabagat al-Zaydiyya al-kubra: al-Qism al-thalith wa-yusamma: Bulugh al-murad ila
ma‘ifat al-isnad, ed. ‘Abd al-Salam b. ‘Abbas al-Wajih (Sanaa: Mu’assasat al-Imam Zayd b.
‘Ali I-Thaqafiyya, 2001), 1:226—233.

44  He also taught his sister figh. Al-Shawkani states that al-Sharifa Dahma’ bt. Yahya b.
al-Murtada later wrote a four-volume commentary (sharh) on the Azhar. She also pro-
duced other scholarly works and taught students at the city of Thul@’. She died there and
is buried in a famous domed grave (qubba). Al-Shawkani, al-Badr al-tali‘, 288.
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remained there seven years. During the time in prison he wrote many of his
works, among them the Kitab al-Azhar. Ibn al-Murtada was known to have
been a very prolific writer,*> though two works on figh stand out as his most
famous and have been consulted in this study: al-Bahr al-zakhkhar and the
Kitab al-Azhar, both of which are discussed further below. Chronologically,
between these two he wrote al-Ghayth al-midrar,*¢ which is not widely used
today, but that also deserves some attention. Most probably, judging by the
structure of these works, al-Bahr al-zakhkhar was written first. It is a relatively
short legal compilation with strong comparative aspects. Together the Ghayth
and the Kitab al-Azhar are a sharh-matn complex: that is, the Kitab al-Azhar is
a mukhtasar*” and the Ghayth is its sharh, a multi-volume explanation, elabo-
ration, and commentary. The text of a mukhtasar is called matn (pl. mutan).
While scholars seem to have lost interest in the Ghayth, another sharh took its
place, the Sharh al-azhar. It was written by another scholar, Ibn Miftah, shortly
after Ibn al-Murtada wrote his text. It is assumed that most of the content of
the Ghayth is incorporated into Ibn Miftah's commentary, but more research is
necessary to establish the relationship between the two works.

2.6 The Bahr al-zakhkhar

Ibn al-Murtada probably wrote the legal work al-Bahr al-zakhkhar before
the famous abridgement (mukhtasar) Kitab al-Azhar*8 Its full title is al-Bahr
al-zakhkhar al-jami li-madhahib ‘ulama’ al-amsar [The book of the mighty
ocean:*® The compilation of the law schools of the scholars of the cities].

45  Donaldson quotes the editor’s introduction to al-Bahr al-zakhkhar where he names more
than thirty-three works. Donaldson, Sharecropping in the Yemen, 9s.

46  Translations of poetic titles can never match the original language. The terms ghayth and
midrar are poetic terms found in the Qur’an; they mean “rain,” especially in the positive,
life-giving sense. The full title is al-Ghayth al-midrar al-mufattih li-kamaim al-azhar fifigh
al-a’imma al-athar [The blessed rain, the opener to the gardens of the flowers of the ju-
risprudence of the purest imams]. Nine copies exist in the Wizarat al-Awqaf wa-l-Irshad,
see al-Ruqayhi, al-Hibshi, and al-Anisi (eds.), Filrist makhtitat, 3:1112-1116.

47  On the mukhtasar genre, see Fadel, “Social Logic of taqlid.

48 The reason it must be older lies in its structure. Since the Kitab al-Azhar was written, its
structure has been widely used. The structure of al-Bahr al-zakhkhar seems to predate the
structure of the Kitab al-Azhar, although this has not been investigated in detail here.

49  The term bahr (pl. bihar), means “ocean,” but can also mean “groundwater”: The term is
used this way in Lutf Allah b. Ahmad Jahhaf, Hawliyyat al-mwarrikh Jahhaf; 557. In Ser-
jeant and Lewcock, San@’, 8o, it is stated that “In 1648 the groundwater rose so much
that it became easier to irrigate land from wells.” Here the term used for groundwater
is “bahr.” (Serjeant cites this from al-Tabaq al-Halwa’ 22b.) Therefore, an alternative title
might be “The abundant groundwater.” The book was written in the highlands of Yemen,
for scholars of the highlands for whom an abundance of groundwater is a much more apt
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Al-Bahr al-zakhkhar is an organized compilation of individual rules ( furi‘ al-
figh).5° 1t is relatively short and fairly condensed, and thus includes only the
most relevant arguments and the best known rules. It is not a mukhtasar (an
abridgement), as it elaborates upon and quotes different views, but at the same
time it is fairly concise. Nor is it a sharh, as it is not written to explain a specific
matn. It is considered a useful and practical compilation. Many manuscripts of
it exist®! and the printed edition is widely available. It was first printed in 1948
and republished in 1975,52 and again recently. The language is condensed. It
uses a system of letters before or after statements to indicate who said what.>3
It frequently quotes sources from other law schools and this fact is often point-
ed out by Zaydi scholars who want to portray themselves as “moderate,” and
inter-madhhab.>*

and understandable metaphor than are references to the sea or ocean. The groundwater
metaphor also relates more to the picture of the “watered fruit garden” that the Azhar
refers to, which al-Shawkani responded to with al-Sayl al-jarrar al-mutadaffiq ‘ala hada’iq
al-azhar, ed. Muhammad b. Hasan Hallaq (Damascus and Beirut: Dar Ibn Kathir, 2005),
which was answered by al-SamawT’s al-Ghatamtam al-zakhkhar [The vast ocean]. This
last title has no clear connection with groundwater, and the term Ghatamtam only exists
in the poetic realm. Al-Samawi (d. 1825 or 1826) explains that these titles centre around
the idea of symbolic cleansing of “gardens,” the removal of the polluting (najasa) ele-
ments of al-ShawkanT’s ideas, and that he chose a word in the title with even more water
than that of a flood, since a large quantity of water is needed to remove ritual pollution.
Muhammad b. Salih b. Hadi I-Samawi, al-Ghatamtam al-zakhkhar al-muttahhir li-riyad
al-azhar min athar al-sayl al-jarrar, ed. Muhammad b. Yahya b. Salim ‘Izzan (Amman:
Matabi‘ Sharikat al-Mawarid al-Sina‘iyya al-Urduniyya, 1994), 1:23—24. “Bahr” is also a
metaphoric term for knowledge, as in the expression often found in biographic encyclo-
paedias: “... tabahhara fi jami* al-funin” (“He travelled in the ocean of knowledge, in all of
the disciplines”) as, for example, in the biographical entry about Ahmad ‘Abd al-Rahman
al-Mujahid. Zabara, Nay! al-watar, 2:215.

50 Furii can mean “branches,” as on a tree; the roots are its usiul.

51 Atleast 30 manuscripts are registered in the catalogue of the Maktabat al-Awqaf, Wizarat
al-Awqaf wa-l-Irshad, see al-Ruqayhi, al-Hibshi, and al-Anisi, Fikrist makhtitat, 2:932-944.

52 The 1975 edition includes a sharh by Muhammad b. Yahya Bahran al-Sa‘di (d. 957/1549)
called Jawahir al-akhbar wa-l-athar al-mustakhraja min lujjat al-bahr al-zakhkhar. This
“commentary” seems to be mainly a listing of various hadiths.

53  For further comments on the work and its conventions, see Donaldson, Sharecropping in
the Yemen, 93—98.

54  Strothman states: “His most valuable work is still his theological and legal encyclopae-
dia, Bahr al-zakhkhar (Berlin Mss 4894—4907) on which he likewise wrote a commentary.
Although not the work of an original scholar, it is a rich and well-arranged compilation,
which deserves attention, if only for the part of the introduction which compares the
various religions, as the distinctions between them are seen from quite a different point
of view to that of al-Ash‘ari or al-Shahrastani.” Strothmann, “Mahdi Li-din Allah Ahmad,”
51241 It is not clear what this commentary could have been; he is probably referring
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2.7 The Kitab al-Azhar and the Qualities of the Mukhtasar

The Kitab al-Azhar is the most famous mukhtasar of Zaydi figh. It is extremely
dense, consisting of a long chain of individual rules separated only by the par-
ticle wa (“and”). In the wagqf chapter, there are around 8o such rules.5 Its full
title is Kitab al-Azhar fi figh al-a’imma al-athar>® [The book of flowers in the
figh of the purest imams], hereafter called Kitab al-Azhar.

The Kitab al-Azhar is a typical mukhtasar, meaning that it is a work intended
to be short enough to be memorized, at least pieces at a time. Such a text is also
called a matn, and “learning the mutiin” was an important part of education in
the shari‘a sciences, not only in figh.57 It is a text for the beginner student of

figh, who may not have had a copy of it in written form; every day the student
would memorize a certain section, perhaps using his tablet (lawha) for aid.

The text is not only a coherent system of rules. All examples below are
taken from the chapter of wagqf: For example in certain rules over which there
is much disagreement, the author cites an alternative rule; in the wagqf chapter
these alternative rules come from the Caspian Zaydi Imam al-Mw’ayyad. This
occurs only twice in the wagqf chapter. For a comparison, the famous Shafi‘
mukhtasar of al-Nawawi, Minhdj al-talibin, often relativizes the rules by adding
that the rule in question is “more” or “less” valid,>® but this rarely happens in
the Kitab al-Azhar which simply lists the rules, fairly univocally®® and without
references.

The most basic way to learn the text was to memorize it, along with a sepa-
rate explanation for each rule.5? Often the rule mentioned in the matn is not
the preferred variant of the rule according to the applied law or even according
to the law school.®! In such cases the student used the matn as a framework in

to the Ghayth, which was a commentary or explanation on the Azhar, not on al-Bahr
al-zakhkhar. How an encyclopaedia can ever be “original” is also not clear.

55  In the wagf chapter, there are approximately 70 to 100 rules, depending on how one de-
fines a rule. Some rules mention several conditions or exceptions and sub-rules, etc.

56  al-Imam al-Mahdi li-Din Allah Ahmad b. Yahya Ibn al-Murtada, Kitab al-Azhar fi figh
al-a’imma al-athar (Beirut: Dar Maktabat al-Hayat, 1973).

57 For example in Arabic grammar; the Mulhat al-i'rab, a work that was much used in Yemen,
is also a matn-sharh text (it is written in some 350 rhyming verses (abyat)).

58  For example, fi [-asahh (“would be the most valid”). See the wagf chapter in Shams al-Din
Muhammad b. al-Khatib al-Shirbini, Mughni [-muhtdj ila ma‘rifat ma‘ant alfaz al-minhaj
(Beirut: Dar al-Ma‘ifa, 2007).

59  In contrast to works that contain a multiplicity of voices and views. The Kitab al-Azhar
presents a string of more or less coherent norms, in one voice.

60  For a description of this traditional process of learning, see Messick, Calligraphic State,
84—-92.

61  For the process of indicating the valid views of the law schools see below.
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the learning process, or as a string of text upon which, in order to be correct,
he would also have to know the exceptions to the rules stated in the matn.
Thus studying the mutan involved more than memorization; it also involved
the use of a framework, or scaffolding®? text like the Kitab al-Azhar, in com-
bination with the practical application of the law, as practiced by a judge. In
Zaydi Yemen this twofold, slightly ambiguous view of the shari'a texts is called
learning the “mantuq and the mafhim.” Mantig means “spoken; stated,” while
mafhiim means “understood, implicit, meant.” This principle enables the stu-
dent to engage with and use texts that diverge from practical knowledge, or if
you will, legal reality. It creates an intellectual tie between an absolute, theoret-
ically valid, norm on the one hand and valid applicable law on the other. This
is demonstrated in detail in chapter 6. This does not mean that the “under-
stood” meaning can simply be “understood” in any way and interpreted in any
direction, nor that there is a hidden meaning or “defect” in the matn: It simply
means that what is stated in the matn needs to be contextualized in order to
make legal sense, and the mantig-mafhum principle is the convention that al-
lows for a flexibility in the use of the matn as a jurisprudential tool.

Some comments to the rules in the matn—be it in the form of explana-
tions, corrections, references to custom or others—are relevant from a doc-
trinal perspective, while others are relevant from a pragmatic and practical
perspective of how to rule a case as a judge. A specific commentary in book
form may choose a certain perspective, while the mantig-mafhim concept is
a much wider awareness that everything must be studied in a context and for
a purpose. Therefore, texts like the Kitab al-Azhar are only inspirations that
can never be stronger that the individual “proofs” or “evidences” that under-
pin each individual legal rule. Such reflections are understandably only put
forward by very learned scholars in “controlled” settings. The open public em-
phasis of the uncertainty of Islamic law would undermine the status of both
law and jurists. No one would publicly claim that the Kitab al-Azhar “is mainly
a structure without legal essence.” Questioning a teacher’s explanation or com-
mentary of a specific rule, or choosing another diverging commentary in book
form, is something the student cannot do in the beginning. Only a rather ad-
vanced student can question these flexible elements of text, and often only
as part of a wider dissident group, or under political patronage. Students who

62  For the concept of legal scaffolding, see Jackson, Sherman A. “Taqlid, Legal Scaffolding
and the Scope of Legal Injunctions in Post-Formative Theory. Mutlaq and ‘Amm in the
Jurisprudence of Shihab al-Din al-Qarafi,” Islamic Law and Society 3, no. 2 (1996): 165-192.
Jackson took the concept mainly from Alan Watson. Here in this study and this chapter
the term is used in a more narrow way, related to how the matn-sharh/commentaries
complex is organized in a structure or skeleton that serves a didactic purpose. This struc-
ture then also becomes a central spine of the madhhab, in matters of figh.
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continue their studies—those that do not quit to become a local notary or an
administrator for the state—may specialize in figh and become a teacher and
a scholar. Certain scholars made their own figh commentaries in book form.
Many such commentaries were made on the Kitab al-Azhar, though one in
particular became famous shortly after the Kitab al-Azhar and it has remained
authoritative, namely the Sharh al-azhar.

2.8 Ibn Miftal’s (d. 877/1472) Sharh al-azhar
Its full title is al-Muntazi al-mukhtar min al-ghayth al-midrar al-mufattih
li-kama’im al-azhar [The extracted essence from [the book of] the blessed
rain, the key to the gardens of the flowers]. It is more commonly known by
the title Sharh al-azhar [The commentary on the [book of] flowers], and will
be referred to thus. As mentioned above, Ibn al-Murtada’s own commentary
on the Kitab al-Azhar, the Ghayth, never became popular in the same way as
did the commentary by Ibn Miftah.63 Today Ibn Miftah is only really known
for the Sharh al-azhar. We do not know much about his life. In an entry in his
biographical encyclopaedia, the Badr al-tali‘, al-Shawkani (d. 1834) states that
“[Ibn Miftah] is the author of the sharh that people incline towards,” and that
the Sharh al-azhar is a short version of Ibn al-Murtada’s Ghayth, which he calls
al-Sharh al-kabir [“the greater commentary”].64 Al-Shawkani calls the Sharh
al-azhar “the pillar of the Zaydis in all of Yemen,”s> and the Sharh al-azhar
as “the work which students rely on until today."%6 This is a clear description
of the prominent position that this work had at the beginning of the nine-
teenth century. The fact that its position has continued until today is certain
from similar comments. Al-Shawkani also writes that Ibn Miftah was perhaps
a student of Ibn al-Murtada, and indicates the link in the chain of knowledge
and scholarship between them, but by using the word “perhaps” (la‘alla),
al-Shawkani also points to the uncertainty of this link.67

The biography of Ibn Miftah in the recent introduction to the Sharh
al-azhar is fuller on this point: Ibn Miftah studied figh under Faqih Zayd al-
Dhamari “and read (lit. “heard” sama‘a) the Ghayth al-midrar under him, and
al-Dhamari was the connecting link (al-wasita) between the two.” More such
“connections” are given in order to show that Ibn Miftah was indeed strongly

63  His full name is ‘Abdallah b. Ab1 1-Qasim b. Miftah.

64  Given that al-Shawkani was constantly trying to undermine Zaydi-Hadawi authority, he
is not the one to look to for a glorification of the Sharh al-azhar. However, he added to
the quotation above: “despite it not being any more comprehensive than other shurah,”
al-Shawkani, al-Badr al-tali, 434.

65  This he states in the entry describing Ibn al-Murtada, ibid., 157.

66 Ibid., 434.

67  Ibid.
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integrated into the mainstream Zaydi figh of his time. We can also read this as a
contemporary attempt to strengthen the Zaydi self image by citing the “chains
of knowledge genealogy” of key Zaydi scholars.8

The Sharh al-azhar, as a commentary on a mukhtasar or a matn, is a typi-
cal example of a sharh genre. The genre called sharh is usually translated into
English as “commentary,” but the more literal and exact meaning of the word
is “explanation.” The term “commentary” is not entirely appropriate because,
while Ibn Miftah does change the meaning slightly here and there and thus
adds his own perspective, he mainly provides the reader of the Kitab al-Azhar
with the necessary words to understand the meaning of the text. This is the
case for the first of the two stages of the commentary that follow each rule.

First, Ibn Miftah “de-compresses” the matn, by adding additional words to
it. This stage is certainly better termed an “explanation” than a “commentary.”
The second stage involves adding quotations and references to provide the evi-
dence and roots of validity for each rule. Again, the term “commentary” is not
entirely appropriate because the author does not openly intrude with his own
opinions on the text; he simply quotes the opinions of other scholars and com-
pares and contrasts these arguments. If there is much disagreement on a rule,
he quotes several scholars and imams, both contemporary and those from the
more distant past. Many of the scholars contemporary to him whom he quotes
are no longer considered important today and seem to have lost the relevance
that Ibn Miftah ascribed them.

An example of the first stage of “de-compressing” a rule, in which the sharh
“wraps” around the matn is the rule that will be analysed in detail in chapter 6:

Kitab al-Azhar: And the sixth [rule] is to rent it out for less than three
years.

Sharh al-azhar: And the sixth [rule], is that the mutawalli is allowed
to rent it [the waqfasset] out for a defined period, however for less than
three years only.%?

The matn is broken into pieces shorter than the original rule from the matn and
the sharh is “wrapped around” these pieces of matn. Sometimes even the word
wa (“and”), or other words are used for another purpose than the author of the
matn originally intended, however, they always come in the correct sequence.
In the manuscripts, the matn is usually written in red, and/or in brackets in

68 Ibn Miftah, Sharh al-azhar, 1:67.
69  “wa-l-sadisa anna li-mutawalli l-waqf ta’jiruhu mudda malama lakin 1a yakanu illa
duna thalath sinin.” Ibn Miftah, Sharh al-azhar, 8:271.
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printed books. In the new 2003 edition it appears in bold. If the matn had not
been written in another colour or put in brackets, then the reader would not be
able to see the matn at all—the reader would have seen one text only. Not all
sharh works are as eloquent as the Sharh al-azhar. Ibn Miftah is respected for
the way he merged the two texts and for his clear and understandable Arabic
language. Several informants have explicitly made this latter point.

Then follows the second stage containing the discussion: “al-Faqih Yahya
1-Buhaybah said:.... Faqth ‘Ali said:....” Then Ibn Miftah returns to the active
voice and says “Yes, and if....” Then he again quotes someone else’s view: “Faqth
Yasuf says: ...”70 I give a full analysis of this specific rule in chapter 6. All the
scholars quoted here quote other Zaydi and Sunni authorities. The reader only
needs a certain depth in the quotations and the references. It often suffices
to say that person “A” states that rule Y is valid and the arguments frequently
stop here; other scholars, hadiths or texts are not quoted. Person “A” gives the
validity, full stop. In Ibn Miftah’s time, if Faqth ‘Ali said that al-Had1 said so
and so, then this was valid enough, at least for the ideal reader constructed
by Ibn Miftah. We can also assume that Ibn Miftah chose the quotations care-
fully, from a select number of authorities that he believed would be recognized
as sufficiently broad for his ideal readers. This way, we can go back in time
and analyse what a valid reference was, for whom, what a valid argument was,
and how “deep” a reference had to be for it to be accepted. Over the centuries,
later versions of the Sharh al-azhar have seen the addition of multiple layers of
glosses that add more references and views.

In the manuscript versions and the first three printed editions of the Sharh
al-azhar, the names of who said what were replaced with a system of abbre-
viations, in which letters indicate the names. Thus the chains of validity were
originally even less clear to the uninitiated reader than in the case demonstrat-
ed above. The reader of the Sharh al-azhar was probably content with a sharh
that made the text understandable as a readable and useful text, rather than it
being the ultimate figh work, scrutinizing every possible detail and chain of va-
lidity. The readers of this multi-layered text are/were of different types and the
vast majority of readers are/were students, not advanced “ulama’ research-
ers.” Later, when the Sharh al-azhar became the most widely used scaffolding
text to deal with Zaydi figh, more minute details and critical views were added
by experts, as comments written on the margins of the manuscript (hashiya,
pl. hawashi or hamish, pl. hawamish or, ta'ligat). In the first printed editions
these glosses were printed as footnotes. Hereafter I use the term “footnotes”
or “notes” instead of “glosses,” though this term is only meaningful after the

7o  Ibn Miftah, Sharh al-azhar, 8:271—272.



164 CHAPTER 4

advent of printed editions. The scholars behind these footnotes lived hundreds
of years after those quoted by Ibn Miftah. Often, the new scholars, such as the
gadr Tbahim al-Sahali (d. 1060/1650) quotes directly from the earlier Zaydi
scholars and uses quotations with references to the original authors, such as
al-Hadi or al-Mansar, thus “bypassing” the scholars of Ibn Miftah'’s time. But
then, the Sharh al-azhar from the later period, if seen as a book including new
footnotes, is a completely different work and different text. The text can be
seen to have “evolved” over time as new historical strata were added. We shall
return to this below in the chronology.

One of the main doctrinal differences between Zaydism and Sunnism/tradi-
tionism relates to the position of hadiths as proof for the validity of any given
rule. In the Sharh al-azhar by Ibn Miftah, most of the relevant waqf hadiths are
given in the introduction to the wagqf chapter, before the matn that contains
the rules. But compared to the content of the matn, these hadiths are not very
decisive for the wagqf chapter as such. They are few, and most waqf rules are
based on the views of authoritative persons, that is, what someone has stated
as the best possible view, with no reference to hadith.”* The consensus of these
earlier scholars and their views seems to be sufficient to validate the rules. Ibn
Miftah does not need the support of Sunni hadiths. The authoritative view of
Sunni hadiths and what they add to the wagqf figh is something that only rare
Zaydi scholars concern themselves with, at least until the late Qasimi dynasty
(after 1750s), when Sunnism and fadiths were more actively incorporated by
hadith scholars like al-Shawkani.”2

The commentary of Ibn Miftah has gained legitimacy today because he
readily quotes a wide range of conflicting sources and this diversity is seen
as a sign of quality; thus, it is more of a scholarly debate than univocal com-
mentaries like that of al-Shawkani, which is much more polemical and favours
one result. In other words, Ibn Miftah’s commentary is close to what Messick
describes as “the open ended texts.””3

71 Thatis true in general. Some hadiths are referred to, as is the Qur’an. The point being that
while a reference to hadith and Quran may appear, it is either taken for granted or too
vague to be quoted and instead the reference to, for instance, al-Hadi is sufficient.

72 Sunni hadiths are not necessarily used to criticize Hadaw1-Zaydi views only; they were
also used to bolster the Hadawi rules. See Haykel, Revival and Reform, 9 and the refer-
ences he gives there. Parts of the Zaydi figh tradition are so early that certain hadiths may
not yet have become authoritative, such as the important hadith “no testamentation to
an heir” which is central in al-Risala al-Mahdawiyya in chapter 5. For the development
of this hadith specifically, see D. S. Powers, “On the Abrogation of the Bequest Verses,’
Arabica 29, no. 3 (1982): 256—295.

73 Seealso “Open Texts,” in Messick, Calligraphic State, 30—36.
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None of the versions of the Sharh al-azhar in manuscript form have been
consulted for this study. Therefore, further explanations of conventions in the
text are explained in the part dealing with the printed versions of the Sharh
al-azhar below.

2.9 Al-Bayan al-shafi

Al-Bayan al-shafi’* was written by ‘Imad al-Din Yahya b. Ahmad al-Muzaffar
(d. 875/1470 or 71). The Bayan was another important and much-used figh
work in manuscript form. One indication of its importance is the more
than 30 manuscripts of this work in Imam Yahya's waqf library.”> It appeared
early in lithographic print, which made it more available, but not easier to
read. In 1984 it was edited and printed in four volumes and for a period it was
used extensively by the judiciary, alongside with the Sharh al-azhar. This was
partly because at that time the 1980 edition of the Sharh al-azhar was just a
photocopy of the printed 1913—14 version and was difficult to read because of
the many handwritten comments. Thus for a period from 1984 until the most
recent Sharh al-azhar edition of 2003, the Bayan was perhaps the most use-
ful in terms of the quality of the edition and ease of use. The Bayan is much
shorter than the Sharh al-azhar, and because many of the views in the Bayan
have been entered into the Sharh al-azhar as footnotes, it has not been used
in this study.

210  The Fatwa Collection of Imam al-Hadi Izz al-Din (d. 900/1445)

In his biographical dictionary al-Badr,”® al-Shawkani says about the fatwa col-
lection of Imam al-Hadi ‘Izz al-Din”” “... And he has a fatwa collection that is
enormous (dakhm) and useful.” The fatwa collection has recently been edited

74  ‘Imad al-DinYahya b. Ahmad al-Muzaffar, Kitab al-Bayan al-shaftl-muntazi‘min al-burhan
al-Kaft (Sanaa: Maktabat Ghamdan li-Thya’ al-Turath al-Yamani, 1984). The full title is
al-Bayan al-shafi [-muntazi‘ min al-burhan al-kafi fi figh al-a’imma al-athar wa-ittiba‘ihim
al-akhyar wa-l-fugah@ al-abrar al-jami‘ li-masa@’il al-sharh wa-l-Luma“ wa-figh al-Bahr
al-zakhkhar (the three book titles are underlined). The Sharh referred to in the title could
be the Sharh al-azhar. The Bahr is referred to in the title, as is al-Luma“by al-Amir ‘Ali b.
al-Husayn b. Nasir (d. 656/1258). The full title is al-Luma‘fi figh ahl al-bayt ‘alayhi [-salam.
It is referred to occasionally in the Sharh al-azhar.

75  al-Ruqayhi, al-Hibshi, and al-Anisi (eds.), Fihrist makhtiitat, 2:953-962. The Bayan is
also mentioned along with the Sharh al-azhar and the Mulha in the mosque drama by
Khafanji mentioned in chapter 3.

76  al-Shawkani, al-Badr al-tali, 455—456.

77 al-Hadi ‘Izz al-Din, Majmu‘ ras@’il. The chapter on waqf (“Kitab al-waqf”) is found at 376—
481 and the chapter on wasaya (“Kitab al-wasaya”) at 629—660.
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by al-Sayyid ‘Abd al-Rahman Sha’im al-Mw’ayyadi and is soon to be printed.”®
The collection is not widely known today, but it has been included in this study
because of its important legal and historical value. Fatwas give a unique insight
into the relationship between figh and applied law.”® Imam al-Hadi ‘Izz al-Din
reigned for twenty-one years; his son compiled their collective fatwas in one
collection, approximately 130 of which are related to waqfand wasaya.

2.11 Taftih al-qulab

One of the many works from the time just after the Sharh al-azhar is Taftih al-
quliub wa-l-absar li-htida’ ila kayfiyyat iqtitaf athmar al-azhar by Muhammad b.
Yahya b. Muhammad b. Bahran (d. 957/1550).8° The Taftih is a commentary on
the Kitab al-Azhar;8! it is much longer than the Sharh al-azhar and is a more
univocal, concise commentary. Several copies of the manuscript can be found
in the catalogue of Imam Yahya’s waqflibrary.82

212  The Wabil

Like the Taftth, the Wabil is a work that relates to the Kitab al-Azhar, and which
is later quoted in the footnotes of the Sharh al-azhar. The full title is al-Wabil
al-maghzar al-mat‘am li-athmar al-azhar fi figh al-a’imma al-athar [The abun-
dant shower, the nourishment for the fruits of the flowers]. It was written by
Yahya b. Muhammad b. Hasan (d. 990/1582 or 83).83 Seven copies exist in the
catalogue of Maktabat al-Awqaf.8* Today it is fairly unknown and therefore a

78  His son ‘Ali b. ‘Abd al-Rahman kindly gave me the pdf files of the edited version.

79  Many scholars have used fatwas in the study of wagf, including David Powers, Haim Ger-
ber, and Garcia Sanjuan.

80  Muhammad b. Yahya b. Ahmad Bahran al-Sa‘di, Taftih al-qulib wa-l-absar li-l-ihtida’ ila
kayfiyyat igtitaf athmar al-azhar (sharh kitab al-athmar) (Sanaa: Maktabat Zayd b. ‘Alj,
forthcoming). About Bahran, see Ibrahim b. al-Qasim, Tabaqgat al-Zaydiyya, 2:1103-1109,
and Ibn Abi I-Rijal, Matla“ al-budiir, ed. ‘Abd al-Raqib Mutahhar Muhammad Hajar
(Sanaa: Markaz Ahl al-Bayt li-]-Dirasat al-Islamiyya, 2004), 4:397—405. A Word document
of the wagqf chapter was given to me by the Zayd bin Ali Cultural Foundation in Sanaa as
they were preparing an edition of the whole work.

81  Itis, more precisely,acommentary on alater version of the Kitab al-Azhar called al-Athmar
[The fruits] by Imam al-Mutawakkil ‘ala 1-Allah Sharaf al-Din Yahya b. Shams al-Din
(d. 965/1558). Bahran, who wrote this commentary, was one of his ministers. See al-Wasif,
Tarikh al-Yaman, 194.

82  al-Ruqayht, al-Hibshi, and al-Anisi (eds.), Fihrist makhtiitat, 2:993-998. There are 13 copies
in the Waqf Library.

83  ForYahyab. Muhammad b. Hasan al-Muqra’see Ibn Abi I-Rijal, Matla“al-budur, 4:510-511
and Ibrahim b. al-Qasim, Tabaqat al-Zaydiyya, 31256-1260. Ibrahim b. al-Qasim gives his
death date as 1572 or 1573, thus 980 AH and not ggo AH as Ibn Abi I-Rijal does.

84  al-Ruqayhi, al-Hibshi, and al-Anisi (eds.), Fikrist makhtitat, 31233-35.
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good example of the almost forgotten commentaries on the Kitab al-Azhar,
“overtaken” and perhaps even “co-opted” by the Sharh al-azhar, given that the
Wabil is now partly incorporated into the footnotes of the Sharh al-azhar.8

213  Muhammad b. Ali [-Shawkani and His Works
Muhammad b. ‘Al I-Shawkani (d. 1834) was a virtuoso scholar of neo-Sunni/
traditionist®® inclination, who, at the age of 35, in 1795, became a chief gadi
for three imams in the late Qasimi dynasty.3” He was close to, if not at the very
centre of political power and much of his scholarly work cannot be understood
without understanding the context in which he lived, and seeing his need to
attack the authority of the previous Zaydi imams and the Zaydi law school as a
source of validity and legitimacy outside Qasimi authority. He became an au-
thority in his own right, by claiming that the very criteria of validity in figh had
to be changed, as we see below. Especially in his later works he appears very in-
dependent and self-confident. He was not the first Zaydi who sought to incor-
porate Sunni hadiths; other prominent scholars and authors who leaned in this
direction include Muhammad b. Ibrahim al-Wazir (d. 840/1436), Salih b. Mahd1
1-Magbali (d. 1108/1696) and Muhammad b. Isma‘il al-Amir (d. 1182/1769).88

Al-Shawkani wanted to re-build the shari‘a on textual proofs based directly
on the “original” sources, which he claimed that the Zaydis had overlooked. He
tried to present the shari'a as accessible by methodological inference directly
from the texts of the Quran and the canonical Sunni fadith collections with-
out having to rely on the other law schools.

Al-Nayl al-awtar: In 1795, at the age of 35, he completed his hadith commen-
tary, Nay!l al-awtar [The achievement of the goals].8 As we see in chapter 5,

85  For instance the view of the Wabil on the three-year rule is given under note 10 of the
treatment of the rule in the Sharh al-azhar. See chapter 6 in this book.

86  The term traditionist refers to those who give hadiths a relatively prominent role as a
source of law. Another related term is akl al-sunna, as opposed to the Zaydis/Hadawis/
Shi‘is who give preference to the ahl al-bayt, that is, they favour the descendants of the
Prophet through ‘Ali and the knowledge and authority they carried and continue to carry
until today. This doctrinal divide takes many forms and has many layers; Bernard Haykel
shows how al-Shawkani placed himself in a neo-Sunni tradition that, with regard to some
political and doctrinal questions, is outside classical Zaydism. Haykel, Revival and Reform.

87  Al-Mansar Ali (1. 1775-1809), al-Mutawakkil Ahmad (r. 1809-1816) and al-Mahdi ‘Abdallah
(r. 1816-1835). See the genealogical map before the introduction in Haykel, Revival and
Reform.

88  Haykel, Revival and Reform, 10.

89  Ibid,, 147. The version of the Nay! used in this thesis is Muhammad b. ‘Ali I-Shawkani,
Nayl al-awtar: sharh muntaqa -akhbar min ahadith sayyid al-akhyar (Beirut: Dar Ihya’ al-
Turath al-‘Arabi, 2001).
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there is a chapter on wagqf in this work, but it is more oriented towards the
scope of available fadiths than towards applicable contractual (wagf) law.

Al-Fath al-rabbani: Over the years al-Shawkani wrote an enormous collec-
tion of fatwas that have recently been edited and printed under the name al-
Fath al-rabbani®° Here we find numerous practical legal treatises, in which
legal questions are central and the hadiths or “textual proofs” are added in sup-
port of the arguments. Many of the fatwas in this work are long and very thor-
ough and indeed full-fledged treatises.

Al-Sayl al-jarrar: In 1819 or 1820% he completed al-Say! al-jarrar al-mutadaffig
‘ala hada’iq al-azhar [The flash flood flowing towards the gardens of the
flowers],%2 which is among the latest of his great works. The book is a criticism
of the full corpus of Zaydi figh rules. He agrees with some Zaydi figh rules, but
he validates them based on his own criteria of evidence; others he sweeps aside
in eloquent, self-confident polemical language. The Say! follows the structure
and the matn of the Kitab al-Azhar, and criticises it sentence by sentence, or
rule by rule, in the style of “he said; I say.”

Al-Darari l-mudiya: Among his later works was a work of figh in the style of a
matn sharh called al-Darari [-mudiya, sharh al-durrar al-bahiya. 1t is very short;
the matn of the chapter on waqfis only one paragraph and contains only seven
rules. It is a work that exemplifies what figh, or rather, a corpus of “positive
law,” would look like if al-Shawkani’s methodology were applied on the texts of
revelation. Arguably, his figh is very “thin” and, as in his jurisprudence of wagf,
for practical purposes it leaves most judicial decisions to maslaha and ‘urf, two
sources that he originally claimed were not proper sources of certain law.%3

go  al-Shawkani, al-Fath al-rabbani: Fatawa [-Imam al-Shawkani, ed. Muhammad b. Hasan
Hallaq (Sanaa: Maktabat al-Jil al-Jadid, 2002). Haykel, Revival and Reform, 19.

91 Haykel, Revival and Reform, 19.

92 A translation of the full title is, ‘The raging flood, destroying the gardens of the flowers.
Again, the reference is to the “gardens” of Zaydi figh. Mutadaffig can mean destroying,
or simply “flowing”: Zabara describes the village of Hadda and he uses the term “anhar
mutadaffiga” for the spring-fed streams there in a way that likely means something like
“upwelling” or “flowing.” Zabara, Aimmat al-Yaman, 2:1:224. Al-Wasi‘1 uses the term in a
similar way to describe the ganat (brook) Ghayl Abu Talib. He says that the “Ghayl Aba
Talib yatadaffiqu ila al-Rawda,” (i.e., “flows” to al-Rawda). A1-Wasi1, Tarikh al-Yaman, 93.

», o«

In this case, the “flood” is not “raging” or “destroying,” but “irrigating”; “giving life to.” Simi-
larly the term “jarrar” does not necessarily mean something negative, it can also mean
“abundant.” Here my point is not to argue for one or the other meaning; the ambiguity of
meanings is interesting.

93  For his section on maslaha and istihsan in his own usi/ work, see Muhammad b. ‘Ali
I-Shawkani, Irshad al-fuhal ila tahqiq al-hagg min ilm al-usul, ed. Muhammad Subhi b.
Hasan Hallaq (Damascus and Beirut: Dar Ibn Kathir, 2000), 786-795.
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The result is a model that has two layers of law, one that is “pure,” built on
“certain knowledge” from the holy texts and is, arguably, fairly thin, and an-
other that admits to other types of knowledge and sources for law, such as
various levels of maslaha and urf. In his critique of the Zaydilaw school, he de-
liberately mixes these two versions of law by explicitly referring to his textually
“proven” law when attacking Zaydi law, but only implicitly admitting that the
law has a purpose and that the purpose is related to the real world and necessi-
tates knowledge of the real world. Al-Shawkani claims that his law is based on
clear and obvious “extracts” of the holy texts, while Zaydi law is mere opinion.

Related to these issues of legal validity mentioned above are al-Shawkant’s
views on who should be allowed to undertake his methodology. In his book
Adab al-talab,** he produces a set of grades of “knowers” and states that only
the ultimate expert, a mujtahid marja‘, should be allowed to produce law from
the holy sources. In practice, one is left to wonder if this leaves him and no one
else able to produce laws in this way. One can therefore discuss whether his
version of the law can be “understood” at all without relying on experts like
him as intermediaries, thus everyone else must employ taglid.9®

Haykel’s biography of al-Shawkani makes the argument that his works must
be understood as part of the political context of the time. Al-Shawkani’s clear
language, polemical style, and erudition of the Islamic sciences are exception-
al. In his discussion of specific figh rules, his argumentation is made into an
advanced game, though the practical legal implications of his argument are
not always that different from the traditional Zaydi view.9¢ After all, he was the
chief gadr in a society where traditional Zaydi legal practices had to be accept-
ed to a large extent, and although he gave the impression that he was imple-
menting a new legal order, in practice, we have little historical evidence that
the legal practices related to wagf actually underwent any significant changes.

214  Printed Versions of the Sharh al-azhar

The Sharh al-azhar was printed in four volumes early in the twentieth cen-
tury. In other parts of the Islamicate world, figh works had been in print for
decades. However, in Yemen, this development took place much later and old
manuscripts were still copied, read, and memorized. The reason for this late
development is not clear, but could be related to the lack of printing facilities.
Some works were printed as lithographs, since this did not involve the same
editing process. We do not know of any early lithographic prints of the Sharh

94 al-Shawkani, Adab al-talab, 108-140.
95 Haykel, Revival and Reform, 102—-108.
96  This is exemplified in chapters 5 and 6.
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al-azhar. There are five printed editions of the Sharh al-azhar: The first edition
was printed in 1913-14, the second in 1921—22, the third in 1938, the fourth in
1980, and the fifth in 2003.

2.15 The 191314 Edition
The first edition was typeset by hand and printed in Cairo in 191314, although
there is some debate about this date.?” The first page states that it was printed
at the press of Matba‘at Sharikat al-Tamaddun in Cairo with the support of a
certain ‘Al b. Yahya I-Yamani. Further, it states that the manuscript used for this
edition was a manuscript of the Kitab al-Azhar with the Sharh al-azhar written
by al-Shawkani himself, and the margins were written by al-ShawkanT’s stu-
dent ‘Ali I-Suhayl in 1792 or 1793.98 Al-Suhayl studied the Sharh al-azhar under
al-Shawkani and wrote the margins based on his lessons with al-Shawkan1.99
The first page in the 1913-14 edition describes how the structure and con-
ventions of the manuscript had to be slightly changed to accommodate the
typesetting process:

97  There is some disagreement over this: Messick quotes biographical sources that say it was
printed at al-Manar Press in 1920—21 and that it was done by the famous intellectual and
historian ‘Abd al-Wasi‘1 with the financial support of al-Shaykh ‘Ali b. Yahya I-Hamdani.
He also quotes Serjeant, who states that it was printed in Cairo in 1910. Messick, Cal-
ligraphic State, 296 n56. This could have been the Kitab al-Azhar, but not the Sharh
al-azhar. Bernard Haykel mentions a different view: He mainly quotes the same sources
and also gives the year 1921, however, he also remarks that the first page of the Sharh
al-azhar explicitly states that it was printed at the Matba‘at Sharikat al-Tamaddun in
Cairo in 1914 with the support of ‘Ali b. Yahya l-Yamani. Haykel, Revival and Reform, 207
n66. The 1980 edition volume 1 seems to be based on the 1913-14 edition while volume 3,
which includes the wagf chapter, might be based on the 1921—22 edition. This could mean
that in 1913-14 only volume 1 and perhaps volume 2 were printed while volume 3 was
printed first in 1921—22. (I was not able to verify this with the material I had available.).

98  Al-Qadi I-Allama ‘Al b. ‘Abdallah Suhayl (d. 1835). On his biography, Haykel quotes the
Tigsar (not consulted here) and states that al-Shawkani made him judge in Sanaa. See
Haykel, Revival and Reform, 61.

99  Tab‘(ortubi‘a) hadha al-kitab ‘ala nuskha musahhaha nusikhat bi-hawashiha ‘ala nuskhat
shaykh al-Islam al-qadi l-‘allama Muhammad b. ‘Ali 1-Shawkani sanat 1207 wa-quri’at
‘alayhi wa-dhalika bi-khatt al-qadi ‘Ali b. ‘Abdallah Suhayl. ‘Abdallah Abu l-Hasan Ibn
Miftah, Kitab al-Muntazi‘ al-mukhtar min al-ghayth al-midrar al-mufattih li-kama’im al-
azhar fi figh al-a’imma al-athar (Sharh al-azhar) (Cairo: Matba‘at Sharikat al-Tamaddun,
1913-14), vol. 1, first page. It is not entirely clear if al-Shawkani himself wrote the sharh
and al-Suhayl the glosses (margins, hawashi), but the passage quoted above indicates the
connection between them and that the manuscript was in al-Suhayl’s hand. Two aspects
are important: One is the invocation of the authority of al-Shawkani, and the second is
the irony that al-Shawkani, an opponent of traditional Zaydi figh, was also central to the
production of the most important work of Zaydi figh today.
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[1] The glosses (hawdshi) on the margins around the sharh were made into
numbered footnotes under the main text (i.e., under the sharh).

[2] The tadhhib marks or signs (see below), if occurring over the sharh text
or at the beginning of a gloss could not be practically converted into print
and were left out altogether.

[3] The small comments interjected between the lines in the main text could
not be printed and were given as footnotes.

[4] The tadhhib signs at the end of sentences are given as a taqrir, represent-
ed by the letters “q-r-z” that originated from the scholars of the school
(ahl al-madhhab) who used this sign (consisting of the letter ra’ with a
dot above) to indicate the validity (al-sihha) of a statement. “It is a sign
of statements that they chose ... and this is a statement [of validation]
(tagrir) without using words ... represented by the letters q-r-z."100

The tagrir and the tadhhib signs are fundamental parts of the text in the manu-

script. The tadhhib signs consist of the letters 2@’ joined with a ba@’ without a

dot, inserted over, or after a statement to indicate madhhab consensus regard-

ing that statement. The tagrir is used for the same purpose, but at the end of
the sentence. Hereafter, I will use the term “validation signs” for both.1! These
are signs that have been used over the centuries to indicate that some views
are stronger than others, and that some of them carry the general consensus of
the Hadaw1-Zayd1 school; this is, to an extent, comparable to the Hanafl zahir
al-riwaya.102

As stated, the process of converting the tadhhib signs into print did not work
for technical reasons, so signs that originally appeared over the lines were sim-
ply omitted. Only those at the end of a line could be printed, which in practice
meant the tagrir signs (letters q-r-z). However, since manuscripts continued
to be used alongside the printed version, these signs were later added to the
printed versions during lessons, usually in handwriting with ink. In this way
the validation signs “survived” because of the overlap in the usage of two types
of texts and because students wanted to continue the tradition of indicating
which legal views had been validated. From 1792—93, until the production of
the first printed edition, relatively few changes in the validation signs were
made. A few differences may be found in some manuscript copies, but overall

100 al-Shawkani, Kitab al-Muntazi‘ al-mukhtar min al-ghayth al-midrar al-mufattih li-kama’im
al-azhar ft figh al-a’imma al-athar (Sharh al-azhar) (Sanaa: Wizarat al-Adl / Dar Thya’
al-Turath al-Islami, 1980), 1:1.

101 Thereis also a third gawiy (“strong”) which is also used at the end of the sentence, or argu-
ment; this indicates not a full validation, but a preference. In the waqf chapter this rarely
occurs.

102 Viker, Between God and the Sultan, 158-159.
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they seem to be fairly coherent and consistent.!°3 However since the 1792—93
manuscript, quite a few new glosses/comments have appeared. From around
1920 these appear as handwritten on the margins of the new printed text. These
were presumably not part of the 1792—93 manuscript since they were left out at
the time of editing. Usually, these comments are elaborations on details only.104
There is also a biographical encyclopaedia at the beginning of the book that
provides information about the names that appear in the text. Moreover, there
is also a key to abbreviations, a short collection of applicable fatwas, and a list
of the legal maxims of the madhhab.1°5

2.16 The 1921-22 Edition

The 192122 edition seems to be the same as the previous one, with minor
exceptions.!%¢ The first page states that it was printed in Cairo'®7 at Matba‘at
al-Ma‘arif.

2.17 The 1938 Edition

The 1938 edition is slightly different from the previous editions. This edition
has not been used in this study. It was printed at the Matba‘at al-Hijazi in Cairo
in September/October 1938. The first page states that this is the second edi-
tion, that it contains additional footnotes and that it is an “improved edition”
funded by some of the “sada of Yemen.”%8 This edition is not mentioned by
Messick or Haykel, but is referred to by Serjeant.10°

218 The 1980 Edition

The 1980 edition is a page by page photocopy of the 1913-14 edition of the same
number of volumes. This reprint was funded by the ministry of justice. In the
handwritten foreword to the 1980 edition, the minister of justice points out the
importance of availability of books for students of law and for the judiciary

103 This could not be investigated in detail, but a general impression indicates little change.

104 A critical comparative study of several copies of both manuscripts and printed editions
would give us more information.

105 Idonotknow which of these components exist in the following editions, except that they
are all present in the 1980 edition, which is based on the 1913—14 edition.

106 Thave only the first page of the 192122 edition, and only the last lines of the first page are
different; these lines state where it was printed and from whom the support for this was
given.

107 Lit, “Misr”

108 The decorative edge of the front page is also slightly different. The title page comes after
the biographical dictionary. T have only seen this version; it has not been used in this study
and is not quoted in this book.

109 al-Amri and Serjeant, “Administrative Organisation,” 152 ng8.
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in general. He states that the students at the Ma‘had al-‘Al1 li-1-Qada’ (“High
Institute for Judges”) had to study from handwritten copies and circulate them
among themselves in a system that was considered primitive. Both the courts
and the judiciary in general were in need of a legal reference work. Then he
continues with statements that highlight the importance of the Sharh al-azhar
and explain how the 1980 edition came about. Note his mixture of modern law
terms with those of the more traditional “sharia-language”:

... therefore we have acquired a number of copies of the book Sharh al-
azhar ... as it is considered a fundamental reference for the judiciary
(marja“ assasi li-l-qad@’) ... [and because it] is a reference for codifica-
tion (marja‘ li-I-tagnin) of the Islamic shari'a rules today ... [and it is a
book that] covers more than other books and contains views from all the
different law schools and the evidences behind these rules (adillatuha),
especially in what concerns the legal rules (fura) in the fields of trans-
actional civil law (al-mu‘amalat al-madaniyya), criminal law (jin@iyya),
personal status laws (al-ahwal al-shakhsiyya) and rules of judicial pro-
cedure (ijraat al-qada’iyya). The choice fell on this specific manuscript
which has been corrected and used for study for several generations, and
therefore contains most of the marginal glosses (hawashi) that have ac-
cumulated over time in manuscripts of the scholars of law (masha’ikh
al-ilm) who are known from study circles (halagat) from all the well
known religious schools of Yemen (madaris al-ilmiyya al-mashhira
ftl-Yaman).10

On the first page it further says that the work was led by ‘Abdallah Isma‘l
Ghumdan and that the book that was used as a basis for the photocopy print
was the personal copy of the prominent scholar Mutahhar b. Yahya b. Hasan
al-Kuhlani (d. 1957). The 1980 edition is an offset print copied from the 1913-14
edition of al-Kuhlani’s book, containing his personal notes between the lines,
commentaries in the margins and also all the tadhhib signs above the chosen
rulings. On some pages that were particularly well used, such as the chapter
on sales, the margins are full of comments. In the chapter on wagqf the extent
of the comments varies from page to page as well. For example, the section on
how to distribute a family wagqfto the members of the family is full of com-
ments, while other pages are left with fewer or almost no marginal comments.

110 Ibn Miftah, Kitab al-muntazi‘ al-mukhtar, vol. 1, foreword by the minister of justice (1980
edition).
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FIGURE 7  Section of the first page of the chapter of waqfin the Sharh al-azhar

(1980 edition).

In sum, the 1980 edition has even more layers of texts than previous versions

of the Sharh al-azhar, all of which stem from a specific period. This edition

includes:

1.

2.
3.

The matn of Ibn al-Murtada (d. 840/1437).

The sharh of Ibn Miftah (d. 876/1472).

The glosses on the margins, from the time of Ibn Miftah until al-Shawkani/
Suhayl’s manuscript in 1792—93.1!!

The comments and notes after 1792—93 until (latest al-Kuhlant’s death,
but probably some time earlier) 1957, and the set of validation signs that
were omitted in 1913—14, but which stem from the period 1792—93 until
(the latest in) 1957. In the 1980 edition, the textual layers 1, 2, and 3 appear

111 That is, minus the validation signs of the type tadhhib, which were not entered in 1913-14

edition.
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as printed letters, while textual layer 42 still appears in handwriting, as
seen in figure 7 above.
In the latest edition from 2003, this final layer was also made into print, as can
be seen at the copy of the first page of the wagqf chapter of the 2003 edition in
the very beginning of chapter 8 in this book.

2.19 The 2003 Edition
The 2003 edition was much needed. It emerged in a totally different political
setting than that of the 1980 edition, in a setting of Zaydi revival, as I discuss
below.® The reprinting was needed, as the 1980 edition could no longer be
found in bookshops and the handwriting of al-Kuhlani was difficult to read.
Other deficiencies, which also relate to the older versions, were the extensive
use of abbreviations for names of scholars, groups of scholars, and books. In
all editions except the new 2003 edition, most proper names are not given in
full, but only indicated by one or two letters of abbreviation. Where the Sharh
al-azhar 2003 edition reads “al-Faqih ‘Al1 stated,” earlier editions often read in
passive: “it has been stated by < In Arabic this appears as “gila ‘" where the let-
ter ‘ayn is the abbreviation for ‘Al as in figure 8 below, the letter ffor al-Faqih
Yasuf, etc.!* This change from “gila + abbreviation” to “gala + full name” was
made in the 2003 edition to facilitate the reading of the text by eliminating
some of the abbreviations. The inclusion of an explicit subject after the verb
in a passive construction is grammatically strange, and also slightly changes
the text. By removing the “gila,” the meaning is changed, as “gila” meant that
the view being quoted is considered weaker than a statement following “gala.”15
We can see that Ibn Miftah uses gila (evident in the pre-2003 editions) in a
subtle way, to include views that are critical and reasonable in their own ca-
pacity, but that do not originate from one of the “famous” imams and scholars.
Ibn Miftah does this by placing the argument of al-Hadi first and saying “gala
al-Hadi” or by using the more grandiose “qala Mawlana ‘alayhi al-salam,

112 And the tadhhib of text layer 3.

113 For example, in the tense situation in Sanaa during the fieldwork, several bookshops did
not sell the Sharh al-azhar because it was a symbol of Zaydism.

114 For the abbreviation key, see Ibn Miftah, Kitab al-muntazi‘ al-mukhtar (1980 ed.), 1:55-56.
Another corresponding key is found in the introduction of al-Bahr al-zakhkhar. Examples
of the change from gila to gala are given in chapter 6. Actually, only the letter ‘ayn refers to
al-Sayyid Abu 1-‘Abbas al-Hasani, but gila“ refers to fagih ‘Ali. Thus there is also a distinc-
tion here between scholars of the ahl al-bayt and those who do not identify as such.

115 Ibn Miftah explicitly points out the intended weakness of Ibn al-Murtada’s matn, for in-
stance at 8:222 and 8:268, thus Ibn al-Murtada certainly used this convention in the text
to indicate the relative strength of the argument. I am not sure that Ibn Miftal'’s usage is
exactly the same.
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anna ...” (our Lord, peace be upon him, stated that ...), where “our Lord” refers
to Ibn al-Murtada, the author of the matn.

There are various versions of the 2003 edition in a Word file online; these
are downloadable in various file formats.'® The 2003 edition has a distinctly
more modern look and a more tidy appearance (see fig. 19). It was printed in
10 volumes in black with a distinct “Islamic” look on the cover and back, with
bold, gilded calligraphy that spells out Sharh al-azhar when all ten volumes are
set together on a shelf. Most validation signs and handwritten comments from
the 1980 edition are included.!'” The differentiation between the tagrir and the
tadhhib validation signs has been maintained. All in all, the text is much easier
to read than those of previous editions, especially for someone who is studying
the text alone, without a traditional sharia education. For the first time the
validation signs are printed over the sentence they are supposed to validate, so
the printed text matches that of the manuscripts. The fatwa collection in the
introductory chapter has been omitted, but the biographical encyclopaedia
and the list of legal maxims appear.

The new introduction invokes the authority of (the same!) President ‘All
‘Abdallah Salih, the Republic of Yemen and the ministry of justice. There is a
foreword by the then minister of justice, Ahmad ‘Abdallah al-‘Aqqab; in many
ways this is similar to the foreword of the 1980 edition—it explains the need
for a new edition and also emphasizes the unique position of the Sharh al-
azhar in Zaydi and Yemeni figh.

3 Zaydi Validated Figh, Imamic Decrees, Yemeni Codification
and Laws

3.1 Mabking Order in the Validation Marks (Taqir, Tadhhib)
There is a general consensus that most rules relating to wagf fall under the
category of masa’il far tyya, zanniyya (“rules built on probable knowledge”), as

116 For example: http://www.yasoob.org/books/htm1/moo4/06/no0681.html (accessed April
2015). There are also scanned pdf files and other formats shared on flash disks circulat-
ing among young scholars. Some of these files are also organised in online book pack-
ages, e.g., “al-Maktaba al-zaydiyya” where the most important Zaydi works are included. A
Sunni counterpart is “al-Maktaba al-shamila.” I did not study these electonic files in detail
here; it would be important to include them in future studies.

117 One exception can be found in the treatment of the rule allowing a wasiya for heirs in
Sharh al-azhar (2003 ed.) 10:408, where a validation sign in the Sharh al-azhar (1980 ed.)
is not found in the Sharh al-azhar (2003 ed.), something that reflects a change in legal
opinion, as discussed in chapter 5.
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opposed to the category of masa’il qat‘iyya (“certain, or absolute knowledge”).
It means that most wagqf rules are open to discussion and cannot be consid-
ered certain, or absolute. Most (sharia educated) Zaydis would say that in the
case of wagfs, validity comes from the good arguments that support the rule,
which are often based on some sort of maslaha (interest, utility) and that the
important scholars of the past favoured one or the other variant of a rule, while
at the same time they respected the debate as such. The consensus of the law
school leads to the “best possible view,” although the strength of this consensus
varied from rule to rule. This is not to be confused with the concept of imamic
decrees (ikhtiyarat), in which the imam chooses rules that lack clear validity in
the texts of revelation or in the figh. The scholarly community also have a need
to know what is the more correct, valid view when this is not obvious from the
discussion about each rule. Thus on an ideal scholarly level, all views are equal
(kulla mujtahid mustb"®) while on a lower, legal level, for a person without edu-
cation, every view cannot be equal since contradiction causes confusion and
erodes authority. Contradiction in figh is something that is “academic” and is
allowed only at a certain level and certain distance from the applied judiciary
and mundane life. This ambiguity is challenging to represent, but one of great
importance and our distinction between the knowledge in the field of figh
and the knowledge in the field of codification (as outlined in chapter 2) is use-
ful and necessary. It is necessary to see a distinction in the figh itself between
“open,” academic figh and via the limiting frames of the law school, to the fairly
codified applicable figh, approaching the figh that the judges find relevant in
what they refer to in judgments and what they actually follow in court.

In a work like the Sharh al-azhar, all these levels can be found at the same
time and the textual conventions do distinguish between them. Even in the
academic figh debates, some views or arguments are stronger than others and
some views are “validated” over time by generations of scholars. In the Sharh
al-azhar there are two types of this validation, the so-called tagrir (lit., deci-
sions, or validations) and the so-called tadhhib (belonging to the madhhab,
or school).

The tadhhib is a little sign inserted above the beginning of an argument,
in the form of the letters 4@’ and ba@’, the ba’ being without a dot. The tagrir
occur in the footnotes only, while the tadhhib are also used in the sharh. As
stated above, there were problems in printing the tadhhib signs in the first

118 “Kulla mujtahid fil-masa’il al-far‘iyya musib.” This is indeed one of the legal maxims listed
in the introduction to the Sharh al-azhar, maxim number 2, Ibn Miftah, Sharh al-azhar
(2003 ed.), 1:14.
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FIGURE 8  Tagqrir and tadhhib, “validation marks.” Sharh al-azhar
(1980 edition) 3:479 (three-year rule).

printed editions of the Sharh al-azhar whereas in the 2003 edition they were
printed above the rule they validate, as in manuscripts.

It is vital for us to ask, “By what process has this madhhab come to such a
legal consensus?” And more specifically, “in what political and historical con-
texts have these consensuses emerged?” Can the law school possibly produce a
general consensus over hundreds of years, if the topic in question is politically
controversial? The nature of the discussion in Ibn Miftah’s sharh indicates a
preference for certain views (as exemplified in chapter 6). The way these views
appear is changed by the addition of footnotes, comments, specifications, and
validation marks both in the footnotes and in the sharh itself, all of which are
younger than the sharh. How, since the death of Ibn Miftah in 1472 did this
take place?

The history of the validation marks is not known in detail. Most of the infor-
mation comes from Husayn al-Sayagh1.!20 Al-Sayaghi states that the phenom-
enon began in the mediaeval period when scholars put small signs above the
views they themselves preferred.!?! Al-Sayaghi refers to two important stages
in the systematization of the validation marks:

The first stage relates to the scholar Hasan b. Ahmad al-Shabibi (1695 or
1696-1755). Al-Shabibi was born in Anis, studied in Dhamar, and later in Sanaa
and several other towns. He became a teacher and had many students, several
of whom later became very well known ‘ulama’. He specialized in the marginal
commentaries (hawashi) of the Sharh al-azhar and those of related works like
al-Bayan al-shafi. He became an authority in tadhhib matters and was also later
called the “imam of the madhhab.” It has also been noted that he kept away
from government work, perhaps as a way to indicate his scholarly neutrality.!22
Based on this information about al-Shabibi we might believe that he was an

119 For this study, I have only analysed the use of these signs in printed editions, not in
manuscripts.

120 Husayn Ahmad al-Sayaghi, Usul al-madhhab al-Zaydi [-Yamani, unpublished photo copy
(1984). This is also pointed out in Wiirth, Ash-shari'a fi Bab al-Yaman, 53—54.

121 Since manuscripts were not consulted with this purpose in mind, I do not address this
issue in the present work.

122 Zabara, Nashr al-‘arf, 1:420—422.
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independent, travelling, “academic” figh specialist, accepted and respected
by students, later to be the new generation of scholars. But at the same time,
we must be critical, as there are no counter narratives to this account and al-
Shabibi himself never taught in the northern areas. Would the Zaydi scholars
of Sa‘da have validated the same rules he did? This important stage in the long
history of Zaydi-Yemeni codification can only be investigated further by com-
paring the validation marks from different manuscripts from different regions
and scholars of the same period, a task that could not be done in this study.

Furthermore, al-Sayaghi elaborates on the second stage of the systematiza-
tion of the validation marks, and in this account it appears that there were par-
allel systems of validation marks. At this time, different scholars and regions
had their own versions of the validation marks. Imam al-Mahdi ‘Abdallah
(r. 1816-1835) ordered that the validation marks be systematized, since there
were diverging views. He ordered the Shaykh al-Islam of the time, Ahmad
b. ‘Abd al-Rahman al-Mujahid to follow the validation marks of the scholar
Hasan al-Shabibi and this was carried out.!23

Since we know that few of the validation marks were included in the first
printed edition, we must assume that those found in the 1980 edition in al-
Kuhlant’s hand must have “survived” from al-Shabibi and al-Mujahid. This does
not resolve the issue of validation marks by other scholars, including the prob-
lem of how the 2003 edition incorporated these (or if it incorporated them), or
if the difference is relevant at all. In general, the validation marks in the 1980
edition and 2003 edition seem to overlap.!2+

123 This whole process is also referred to by Wiirth, Ash-shari'a fi Bab al-Yaman, 53-54.
This account is problematic: if the above were correct then Ahmad b. ‘Abd al-Rahman
al-Mujahid would have been just 26 years old (if he was asked to do this in 1835, the year
the Imam died). It seems odd that a man could be shaykh al-Islam at this young age.
Ahmadb. ‘Abd al-Rahman was not the chief gadrafter al-Shawkani, as this position went to
al-Shawkant’s brother Yahya. Haykel, Revival and Reform, 184. His teacher, Ahmad b. Zayd
al-Kibsi, did not die until 1855, when al-Mujahid became the ru'asat al-tadris (chief teach-
er)in Sanaa. “And he became the scholar of reference (marja‘) concerning the systemati-
zation of the legal rules of the madhhab (taqrir ahl al-madhhab),” Zabara, Nayl al-watar,
1:215.

124 The purpose of this study has not been to systematically find discrepancies. However one
prominent example is in Ibn Miftah, Kitab al-Muntazi® al-mukhtar (1980), 4:516, where
we find the rule allowing a wasiya for a heir, and this is given a validation mark, but with
a commentary that refers to the well-known controversy about it. In the Sharh al-azhar
(2003 ed.), this specific validation mark is not there and the result is that this rule no
longer appears to be valid. Sharh al-azhar, 10:408. For the discussion about this rule, see
chapter 5.

In general, Ibn Miftah, Sharh al-azhar (2003 ed.), 1:11-24, also contain fatwas and
discussions of what the madhhab actually says in several central practical legal issues, as
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3.2 Codification Under Imam Yahya and Imam Ahmad (1920s to 1962)
Codification under Imam Yahya took the form of decrees to the judges,
ikhtiyarat, and arguably also imamic support for the publishing of a system-
atized and univocal figh work based on the Sharh al-azhar, the so-called al-Taj
al-mudhhab, which we shall come back to.

When Imam Yahya took over from the Ottomans in 1911, Hadawi-Zaydi law
had been practiced for centuries and could not be changed or overlooked. It
was taught in hundreds of small towns all over the highlands and in the moun-
tains. The imam came to power with the use of religious rhetoric, which was
also fundamental to his own legitimacy as a ruler in the following years. He
could not simply introduce a new law. He did, however, modify and specify
new laws within the framework of Hadawi-Zaydi figh specifically and within
Zaydism and neo-Sunnism in general. When he assumed power from the Otto-
mans he retained their hierarchical court system and created an appeal court.
Earlier, and in classical Zaydism, the judgement of a sharia judge could not
be changed (as long as the judge stayed within the accepted frames of the law
school) and the “system” as such was de-centralized; following the Ottomans,
the court system was centralized in a much more systematic way.

Imam Yahya started to issue decrees gradually, but by the 1930s, the list of
decrees had accumulated; in 1937 the decrees were printed with comments by
‘Abdallah b. ‘Abd al-Wahhab al-Shamahi in book form (called Sirat al-‘arifin),
in which he gives the legal arguments behind these rules.!?> An example of
this is treated in chapter 5, as several of the rules of Imam Yahya's decrees dealt
with restrictions on the family wagf.

3.3 al-Taj al-mudhhab

As already stated, the Sharh al-azhar is a figh work compiled by several au-
thors, in various stages, and levels. One must be thoroughly trained in order
to use this work to search for legal information, as a judge might. Although it
contains strong elements of codification, because of its complicated conven-
tions it cannot be considered primarily a handbook for judges.

an entity located between ideal figh and codified rules. In the middle of these discussions
the legal maxims of the madhhab are presented. All these discussions are extracted from
the work Shudhur al-dhahab fi tahqiq al-madhhab by ‘Abdallah b. al-Husayn Dallama (d.
1765), Ibn Miftah, Sharh al-azhar, 1:11—24. Zabara states that he was also from Dhamar
and was a student of Hasan al-Shabibi and several other famous scholars, among them
Ibn al-Amir. Zabara, Nashr al-‘arf, 2:90-92.

125 al-Shamahi, Sirat al-‘arifin. For more about these decrees see Wiirth, Ash-shari‘a fi Bab
al-Yaman, 40; Haykel, Revival and Reform, 204—206, 215-216; Messick, Calligraphic State, 4,
38, 48, 211; “Textual Properties.” Several of Messick’s other works touch upon the topic.
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Imam Yahya ordered the publication of a new figh collection called al-Taj
al-mudhhab li-ahkam al-madhhab [The gilded crown of the rules of the madh-
hab]. It was printed in four volumes in stages from 1938 to 1947!26 and a photo-
copied reprint was published in the 1970s.127 It was written by Ahmad b. Qasim
al-‘Ansi (d. 1970).128 It has certainly been used ever since as a reference work,
but few would claim that it could ever be considered a substitute for the Sharh
al-azhar; rather it is a useful supplement to it.

Al-Taj al-mudhhab is in essence an extract of all the validated rules from
the Sharh al-azhar. The matn from the Kitab al-Azhar was kept and used in
the same way as in the Sharh al-azhar. Al-‘Ansi splits up the Kitab al-Azhar,
rule by rule, and deals with them individually. Like Ibn Miftah, he also uses
the stylistic tool of splitting sentences in the Kitab al-Azhar into words that
are given new places in new sentences, thus creating the double layered text,
“Kitab al-Azhar/al-Taj al-mudhhab”” In this, he invokes the genre and tradi-
tion of a traditional sharh, like Ibn Miftah's Sharh al-azhar. In contrast to the
printed Sharh al-azhar, al-Taj al-mudhhab was designed to be read as a printed
text. Even so, it is fairly economic with words, but never so condensed that it
is difficult for readers to understand. It is a text that can be consulted by an in-
dividual alone without the training necessary for the Sharh al-azhar. The text
separates the transactional law (mu‘amalat) from the ritual law (‘ibadat) in
two different sections and uses numbered sub-sections ( fusul) in each chapter.
Below this level, the sequence of chapters is kept as in the Sharh al-azhar. It
uses cross-references, very few footnotes and it has punctuation marks. Imam
Yahya's decrees are given as footnotes under the respective rule in the text.
The voice is univocal, fairly coherent, and not at all polemical. No references
to deeper levels of validity are given, nor are there references to who originally
made the statements.129

While al-Taj al-mudhhab has several characteristics in common with a law
code, especially when compared to its origin, the Sharh al-azhar, it is only an
extract of the validated rules of the Sharh al-azhar and as such it adds noth-
ing new (with the exception of Imam Yahya’s ikhtiyarat in the footnotes). And
when compared to the modern, republican laws, such as the wagqf law, it is
problematic to define it as an ideal type of codification since it retains so much
of the premodern language of figh. Thus, one can argue that al-Taj al-mudhhab

126 Haykel, Revival and Reform, 215.

127  This work was used by scholars like Brinkley Messick and Martha Mundy to access Zaydi
Jigh.

128 Al-‘Ansi was also a minister of awgaf after the revolution. Mansur, al-Mawkib, 252.

129 For general information about the context of the al-Taj al-mudhhab, see Haykel, Revival
and Reform, 215-216.
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should be seen as both figh and codification; the distinction would depend on
how it was/is used.

3.4 Codification Under Imam Ahmad

Imam Yahya’s son, Imam Ahmad, reigned from 1948 until the Egyptian sup-
ported republican revolution/revolt took place in 1962. Imam Ahmad’s decrees
were edited by Haykel in his PhD thesis.13° Imam Ahmad also ordered a law
compendium, similar to al-Taj al-mudhhab, based on the Sharh al-azhar. His
is much shorter, called Taysir al-maram fi masa’il al-ahkam li-l-bahithin wa-l-
hukkam [Facilitating the quest for the researchers and judges in matters relat-
ing to legal rules].13! The Taysir only deals with transactional law. It was fin-
ished in 1951. It is not certain to what extent it has been used.!32 As indicated in
chapters 5 and 6, the book is true to the Kitab al-Azhar/Sharh al-azhar, but is
far too short to be useful as law, at least in the field of wagflaw.

3.5 Republican (Wagqf) Codification and Law
The revolution took place in 1962, however the judiciary and the training of
the judiciary was not reformed immediately. Al-Madrasa al-‘[lmiyya closed,
but until recently the judiciary was dominated by a generation of personnel
trained in it, or in similar schools. During the first years of the civil war several
decrees were issued, but these only related to setting up and organising the
public institutions of waqf administration, hereunder also the first ministry
of awqaf. The first law-like decrees came in 1971 when the ministry of justice
issued a decree with 68 rulings (gararat).!33 In general, these are similar to the
ikhtiyarat of Imam Yahya and fulfill the same role, in that the fundamentals
had already been given in the Sharh al-azhar; the gararat were further elabora-
tion on some areas of the law.

The work of codification in a modern, more narrow sense first began under
President al-Hamd1 (r. 1974—77). In 1975 a Codification Committee (Hay’at

130 Haykel, Revival and Reform, 213—-214; “Order and Righteousness: Muhammad ‘All
al-Shawkani and the Nature of the Islamic State in Yemen” (PhD thesis, Oxford, 1997),
380—382. In this book the decrees related to wagf are treated in chapter 5.

131 Qasim b. Ibrahim, ‘Ali b. ‘Abdallah al-Anisi, and ‘Abdallah b. Muhammad al-Sarhi,
Kitab Taysir al-maram fi masa’il al-ahkam li-l-bahithin wa-l-hukkam (Beirut and Sanaa:
Mansharat al-Madina, 1986).

132 Haykel, Revival and Reform, 216; Wiirth, Ash-shari'a fi Bab al-Yaman, 43; Rashad
Muhammad al-Alimi, al-Taqlidiyya wa-l-hadatha fi [-nizam al-qanunt [-Yamani (Cairo:
Matabi‘ al-Shuriig, 1986), 129.

133 Muhammad b. Isma‘l al-Amrani, Nigam al-qada’ fi [-Islam (Sanaa: Maktabat Dar al-Jil,
1984), 233—244. The rulings related to wagqf are given in chapter 5 in this book.
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Taqnin Ahkam al-Shari‘a al-Islamiyya) was set up.1®* One of the earliest laws
to be drafted was the wagflaw of 1976;'3% this has remained almost unchanged
until today. As for other important laws, the civil code followed in 1979.

Al-Sayaght’s underlying narrative in the introduction to al-Bayan al-shafi,
in which he explains the history of systematization of the validation marks,
emphasizes the continuity in the history of codification, so as to imply that
the recent republican codification is simply the last stage in a long historical
development, rather than a break with the Islamic or shar 7 past. By doing so,
he projects the validity of the shar7 past onto the new republican codification
process, as if to say that codification has always been done through the sys-
temization of the tadhhib signs and through the imamic ikhtiyarat. He states
that the codification committee now simply continues the work of finding
new valid rules on the basis of the public interest (maslaha) or custom (‘urf),
that is, the two important shar 7 non-textual sources of law.136 He goes as far as
to say that just as Imam Yahya had his ikhtiyarat, the republic has republican
ikhtiyarat13” Of course this is not a western “republican” ideology of law based
on democracy, but one in which elite Islamic jurists are in power. Such an ide-
ology did not preach a break with the “Islamic” past.

After the revolution the judiciary had to include Shafi‘1 lawyers and judges
(this was a new development), from the Shafi‘1 areas previously under Zaydi
control, such as Lower Yemen and the Tihama, and after 1990 also from the
newly added areas of former South Yemen. At this time, the Sunnis gained in-
fluence in the judiciary and education of legal personnel; their sole focus was
no longer on traditional Shafi1 figh, but rather on newer strains of Sunnism,
such as the Muslim Brotherhood, the neo-Sunnis and even Salafis. During this
period, al-Shawkant'’s ideas of a non-madhhab law school was often invoked
and used as a local, Yemeni way of bridging the law schools, a way that could
even be claimed to be Zayd1.138 The curriculum, at least at the bachelor’s level
of the faculty of law (Kulliyyat al-Shari‘a wa-l-Qaniin) was oriented towards a
Sunni and Egyptian law curriculum. However, most informants in Sanaa claim

134 Wiirth, Ash-sharta fi Bab al-Yaman, 44—48. For the wider codification project, see ibid.,
36—72.

135 Qarar majlis al-qiyada bi-I-qantn raqm 78 li-sanat 1976 bi-sha’n al-waqf; given in full in
Mansur, al-Mawkib, 313-324.

136  Wiirth comments on this, Ash-sharia fi Bab al-Yaman, 53—65. That is, to work according
to “... ‘ala l-jalab al-masalih wa-daf” al-mafasid aw bi-l-‘urf alladhi la yusadim nass,” these
being two legal maxims on the list of legal rules in the introduction of Ibn Miftah, Sharh
al-azhar.

137 Husayn Ahmad al-Sayaghi, Usul al-madhhab al-Zaydi [-Yamani (unpublished photocopy,
1984), 16-17.

138 Haykel, Revival and Reform, 217—223.
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that the master’s degree level, i.e., the training of the judges, has retained much
its Zaydi character until today.

The present waqflaw “ganin al-waqf al-shar 7" is from 1992, and its appendix
regulating leases and investments!3® was added in 1996. They are published
together in a small booklet.1#0 It has a distinct Zaydi character in structure and
language, as we shall see in the next three chapters.

n
L

Ghalib al-Qirshi,'*! from the Islah party, was the minister of awgaf in the
1990s. In the introduction to his student textbook commentary on wagflaw he
states that Yemeni wagqf law is not biased toward any specific madhhab, and
that only in rare cases does it contradict the established law schools. In cases
of contradictions, proper interpretation (ijtihad) has been made by “ulama’
and jurists.” Further, he states that his work follows the Egyptian wagqflaw, and
that the Egyptian waqf law does not contradict the shari‘a in any matters of
personal status law (of which wagflaw could be seen as a part). Finally, he
asks the reader to be especially aware of the fact that “the Yemeni Codification
Committee (Lajnat Tagnin al-Shari‘a al-Islamiyya) has never deviated from the
sharta.” In al-Qirsht’s view al-Azhar (in Cairo) clearly radiates validity and the
Yemeni Codification Committee simply built on this. This should be seen as an
ideal Sunni or “Islahi” picture. As pointed out by Haykel, from the eighteenth
century the state-oriented Zaydis have not been afraid to search for inspiration
and argumentation from the Sunni law schools. The influence of al-Shawkani
and other neo-Sunni scholars was strong and gave the rulers an opportunity
to dismiss certain Hadawi-Zayd1 views. After the revolution of 1962, several
other types of Sunnism influenced the judiciary: the Egyptian influence, first
as “Azhari quality,"#? later also Muslim Brotherhood, and Salafis (i.e., Islamists
with non-madhhab orientations).

Today, when asked directly, most informants who are not specialized in law
believe that waqflaw comes from “Islam.” Yet they rarely have any further expla-
nation as to how Islam and law are connected, as law is, in any case, something
that ‘ulama’, judges, and lawyers deal with. The role of parliament in all this
has not been mentioned here, and both doctrinally, and in practice, it seems
fairly irrelevant. The validity added to wagflaw from the modern democratic
institution of the state is not something that is often referred to by informants.
As a whole, in their eyes the law is for experts. What is often at stake in court

139 L&aihat tanzim ijra’at al-ta’jir wa-l-intifa‘ bi-amwal wa-‘aqarat al-awqaf wa-istithmariha.

140 Wizarat al-Shu’an al-Qanuniyya, Qanun al-waqf al-shar .

141  al-Qirshi, al-Awgaf wa-l-wasaya, 67.

142  On the availability of Egyptian wagflaw in book form, see Muhammad Mustafa Shalabi,
Ahkam al-wasaya wa-l-awqaf: al-Ma‘mul biha fi l-jumhuriyya al-‘arabiyya al-muttahida
(Alexandria: Matba‘at Dar al-Ta’lif, 1964).
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cases related to waqf'is access to land and wealth, much like ownership law in
general. It practice, it centres on the validity of legal documents and witness-
es rather than deeper questions of the origins of legal validity. Theoretically,
“democratic” elements in waqflaw enter into figh and can be seen in the way
it has, over the centuries, incorporated both specific rules and flexible tools to
formulate new rules and thus serve the local need for wagflaw. But again, this
is a fairly ideological discussion and one can ask how democracy and shari‘a
may fit or not. The answers to such questions depend on which groups of infor-
mants are asked and the nature of their educational background.

When discussing the final stages of wagflaw codification, we must bear in
mind that many, both laymen and judges, especially in certain geographical
areas, are sceptical towards state law and state judges. Codification is nec-
essary in the theoretical sense, in that everything cannot be legal; however,
as elaborated upon in this chapter, figh, as a field of knowledge, has already
solved much of this problem. Therefore, the field of codification, that is state
codification, in the view of many simply is not “necessary.” When asked, even
judges often state that what they use is mainly figh, and that the new laws are
mere specifications. An exception to this is the ever-returning problem of fam-
ily waqf, particularly when used to circumvent the effects of the inheritance
rules, a topic dealt with in chapter 5. In periods or areas where no collective
agreement can be established, the legality of this practice is guaranteed by
the absence of a prohibition. A rule stating that something is legal does not
have to be enforced, but rules stating that something is illegal require an ap-
paratus of sanction and enforcement. Over various historical periods and in
different geographical areas, the state’s powers are so limited that speaking of
“codification” and “law” is almost meaningless unless it is discussed in terms of
what it means at the very local level. As an analytical category “codification” is
broader than the modern Yemeni wagqflaw; it is the struggle over which rules
should be valid and enforced on the ground in cities and villages. Though the
coming chapters may seem to focus, initially at least, on theoretical figh, they
do examine areas of waqffigh and codified law that interact strongly with local
practices in a two-way relationship. This is analysed in a perspective of histori-
cal anthropology of Islamic (wagqf) law (in Yemen).



CHAPTER 5

Family Wagqf and Inheritance

Our descendants are the children of our sons, as for our daughters,
their children are the descendants of strange men

(Bantina bant abna’ina wa-banatuna
banithunna abna’ al-rijal al-aba‘id)

This Yemeni proverb found in the chapter of wagqf in the figh work al-Bahr
al-zakhkhar! (ca. 1400 CE) was quoted by some well-educated informants dur-
ing discussions as a way to explain the defining features of the patriarchal fam-
ily system and various options of the intergenerational transfer of wealth in
this system, as I elaborate below.

1 Structure and Main Argument of the Chapter

This chapter is structured along the lines of the historical trajectory of the
codification of a specific cluster of rules in Zaydi law that regulate the balance
between the wagqf, the testament (wasiya), and the inheritance rules (al-fara’id,
irth, wiratha). These legal concepts offer different strategies of long-term land
ownership control and the allocation of rights of family members to agricul-
tural surplus over time. The chapter focuses on the knowledge field of codifica-
tion, the second field of the four fields of knowledge defined in chapter 2. Only
to a limited extent does it focus on the field of figh and on individual cases of
waqf and legal disputes. These “levels” or “fields of knowledge” are ideal types,

1 Ibn al-Murtada, Kitab al-Bahr al-zakhkhar (Beirut: Mu’assasat al-Risala, 1975), 155. The same
proverb is quoted in the same location in the wagqf chapter of the figh work by Yahya b.
Hamza, Nur al-absar. An almost identical proverb is found in ‘Abdallah b. Hamza, al-Majmu*
al-mansurt, 2:449.

© KONINKLIJKE BRILL NV, LEIDEN, 2019 DOI1:10.1163/9789004377844_006



FAMILY WAQF AND INHERITANCE 187

as treated in chapter 2. Although the structural focus of the chapter is on the
ideal type of codification, it becomes clear from the analysis that codification
cannot be properly understood without the level of figh “above it” and without
the level of individual cases and legal practice “below” it.

Compared to other legal topics in waqf, the matter in question is particu-
larly well-suited to trace a trajectory through the history of Zaydi codification
and positive law. No other topic or cluster of topics in wagflaw has been given
so much attention in Zaydi codification (imamic fatwas and decrees)? than the
role of waqfin intergenerational transfer of wealth and its limits. It is a legal
topic that reappears in fatwa collections and in decrees made by the Zaydi
imams to their judges, again and again, throughout classical and Qasimi Zaydi
history. The specific type of waqf used to circumvent the inheritance rules is,
when seen in a long historical perspective, situated on the very edge of validity,
legality, and authority. By tracing the decrees and fatwas we see that roughly
half of the imams and scholars favour of the legality of a form of family wagqf
that excludes some of the (otherwise potential) heirs and the other half oppose
this form of wagqf. The types of references and arguments used to legitimize
these positions follow certain patterns and are often repeated. By tracing the
trajectory of the codified rule, we can see how the field of codification (“law”)
is affected by the vast tradition of academic, Zaydi and indeed, Islamic figh
(legal theory); at the same time it is also oriented towards more local and con-
temporary politics of case law, which is constituted by the sum of individual
court verdicts and rules wanted by landowning families.

11 Intergenerational Transfer of Wealth in Islamic Legal Theory

Inheritance as regulated by inheritance laws is only one way of transferring
wealth from one generation to the next.® The inheritance laws or rules are
complex, but the crux is that certain persons inherit certain shares of the prop-
erty or estate of the diseased. Most importantly, a daughter inherits half the

2 Itis fairly clear that decrees from the ruler (the imam) to the judges are within the definition
of “codification” given in chapter 2. The fatwas are slightly more problematic. Here it must
be assumed that the fatwas were of a legally binding character, not simply religious advice
and clarifications aimed at moral effect only. The fatwas quoted in this chapter are mainly
from ‘Abdallah b. Hamza, al-Hadi ‘Izz al-Din, and al-Shawkani, and were issued in the name
of ruling imams or the chief gad.

3 See D. S. Powers, “The Islamic Inheritance System: A Socio-Historical Approach,” Arab Law
Quarterly 8, no.1(1993): 13—29; “The Islamic Family Endowment,” Vanderbilt Journal of Trans-
actional Law 32 (1999): 1167-1190.
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share of a son. Close relatives like parents and spouses also inherit.# In many
ways, the inheritance rules are not a very practical model for a patrilineal,
tribal, agricultural society to use for the intergenerational transfer of wealth.
Giving away parts of the landholdings of the family, or the clan, to “strangers”
through inheritance to daughters who marry outside the family may result in
an unwanted loss of land.

Theoretically, if a man from family (A) is left with only daughters, and if
these daughters marry into another family (i.e., exogamously), the land that
they inherit will no longer be under the control of family (A) and will enter
into the hands of the other family (B). Since the daughter will later leave most
of her inherited land to her children (awlad al-banat), who carry the family
name of their father (B), the family (B) will gain control over these lands in
the future, and family (A) will lose important sources of income and power.
This is an institutional problem in a patrilineal, tribal society if the Islamic
inheritance rules are strictly followed. One way of countering this effect is to
only marry within the extended family (endogamously). This is a common so-
lution, but among landowning elites, inter-clan marriages are important ways
of forging alliances. Another solution is to make sure that over time the two
families marry an equal number of women into the family of the other. But the
most desirable solution is to be able to prevent the transfer of wealth between
the exogamously married woman and her children. The “exclusionary” form of
family waqf described below is a great tool for this.

Generations come and go and access to land mainly follows the concept of
private ownership sanctioned by a local consensus based on respect for owner-
ship documents. Land is not only held by individuals, it is often held in com-
mon by an extended family or clan, which are important political entities, in
that they provide individuals with food and housing.® In such cases, with the
notion of communal ownership, even if the land is technically, legally owned
by individuals only, there is a significant pressure on individuals from the rest
of the extended family to not marry their daughters to outsiders, in order to
avoid the subsequent “loss” through inheritance claimed by the children of

4 For an overview of the inheritance rules see Schacht, Introduction to Islamic Law,169-173 and
Viker, Between God and the Sultan, 318—321.

5 Many forms of group ownership exist; family wagf'is one of them. The tribe or clan may also
“own” the surrounding grazing land in common, but in Yemen, grazing land is not called
property (mal, amwal, milk, amlak), this mainly refers to agricultural fields and terraces. The
land between the agricultural fields and outside them is mainly used for livestock, which is
less important than land for growing crops. The system of managing resources for livestock is
based much more in tribal and customary practices than in Islamic ownership law.
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these women (awlad al-banat). Creating a family wagqf exclusively in favour
of the male descent line (awlad al-sulb) and excluding the awlad al-banat from
the yearly income of the wagqf is legally possible by setting up a family wagqf
for the descendants of the patrilineal line only. In such a wagf, the right to
the revenue of the land is given to the living members of the founder’s family,
while the agricultural fields remain under the status of wagf, “not to be bought,
not to be sold, and not to be given away as inheritance.” The important point
here is that such a waqf can be made, arguably, with the condition that it ex-
cludes (ikhraj) the children of women who married into another family (awlad
al-banat), in favour of those children (male and female) who remain in the
patrilineal line, the so-called awlad al-sulb. The latter carry the name of the
patrilineal line (nasab) of the extended family.®

This “exclusion” from the family waqf, as we call it hereafter, has been a
much used instrument over the centuries in the Islamicate world and also in
Zaydi Yemen, where it has been respected by many imams, jurists, local judges,
and notaries. At the same time, this norm and practice have been strongly criti-
cized by other imams and scholars, who claim that it is invalid because it is an
indirect circumvention of the Islamic inheritance laws. The awlad al-banat are
not heirs in the first generation, but from the next generation, they ultimately
lose, if the exclusionary waqf is chosen instead of the inheritance rules as a
model of transferring land from one generation to the next.

In theory, inheritance takes place only after someone’s death and a wagfis
made during the founder’s lifetime.” As isolated legal concepts in their ideal
form they are completely separate. However, in practice, they overlap. Other
legal concepts that can be used to transfer wealth from one generation to the
next, such as a gift or a testament introduce some complicating factors in this
picture and we must make some clarifications:

6 SeeD.S. Powers, “The Maliki Family Endowment: Legal Norms and Social Practices,” Interna-
tional Journal of Middle East Studies 25, no. 3 (1993): 379—406, especially 394—395: “The wide
gap separating these two sets of legal norms—inheritance and endowments—may be illus-
trated by comparing the group composed of the beneficiaries of a familial endowment with
the group composed of the founder’s heirs. While most beneficiaries are also heirs, the great
majority of heirs do not qualify as beneficiaries. Thus, a man who establishes an endowment
for his children and lineal descendants effectively disinherits his spouse, siblings, cousins,
uncles, and nephews, to mention just a few.”

7 If the waqf'is made during one’s lifetime, but to take effect after death, it is also a testamen-
tary disposition (wastya), and thus limited to one-third of the estate. It is still a wagf.
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1.2 The Relationship Between Hiba, Waqf, and Wasiya

Before death? After death
A one-time transfer of Gift (hiba, sadaqa) Testament (wastya)
property or rights of use 1. In all law schools restricted
(hiba and wasiya do not to one-third.
require a pious purpose, 2. In Sunni law it cannot be
but sadaqga does). given in favour of an heir,
in Zaydi (and ShiT) law it
can be.
A trust-like, perpetual Wagqf Wagf-wasiya
disposition (self-
repeating) (it requires a
pious purpose in Zayd1
and Hanafi law, but not in
Shafiilaw)

a  More accurately, before the “sickness of [i.e., that leads to] death” (marad al-mawt).

FIGURE 9  The relationship between wagqf and wasiya in schematic form.

A disposition can be made during one’s lifetime (inter vivos) for all of one’s
property, such as, for example, a gift (hiba). A gift is not restricted by inheri-
tance rules, nor by the restriction on testaments (wasiya).2 A testament can
only be made for up to one-third of one’s property. Theoretically, the individual
is free to do what he wants with his property during his life, at least before any
sickness that leads to his death (marad al-mawt).® In practice, however, there
is a strong expectation that the individual should hand over land to members
of his family, preferably his male children, since land is the very basis of ex-
istence, status, identity, honour, and power. Giving away all one’s property to
a charitable purpose or to a stranger outside one’s family can be legally valid

8 In modern Yemeni law, the gift is restricted as well. One might expect that this could be an
“outlet,” but it seems to have been restricted already by Imam Yahya, as discussed later in the
chapter. It is restricted to one-third in all cases and invalid for heirs unless they all approve.
This adds to the argument that the four fields merge in practice.

9 See Hiroyuki Yanagihashi, “The Doctrinal Development of ‘Marad al-Mawt’ in the Formative
Period of Islamic Law,” Islamic Law and Society 5, no. 3 (1998): 326—358.
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according to figh,'° but morally wrong, highly unusual, and even “un-Islamic”
according to most informants.!!

A student of law reading an introductory figh textbook about Islamic law
studies four distinct, separate concepts. The model above has four separate
categories in legal theory ( figh), but in legal practice and in terms of local, non-
figh knowledge, all those fields tend to merge into one; the difference of trans-
actions made before and after death collapses when seen from the long-term
intergenerational perspective. The difference between a one-time disposition
and a perpetually lasting disposition also collapses, since owning land or hav-
ing the full right to land is something that largely produces the same effect. The
collapse of the borders between the four different legal models causes quite
some confusion and inconsistency of terms, both in figh and in codification.
A wagqfis called a wasiya and vice versa, and the restriction from the wasiya to
one-third of one’s property becomes imposed onto the wagf. This more practi-
cal side of the law is then re-integrated back into the more academic figh in the
footnotes of figh books, as we see below.

Some problems of the “collapse” between the four categories and the result-
ing confusion also specifically occur in Zaydi waqfbecause of the combination
of doctrinal stands that differ from other law schools. Other law schools have
different constellations of waqf doctrines that lead to other institutionalized
dilemmas and inconsistencies than those found in Zaydism. In Shafi‘7 law, for
instance, a waqf does not necessarily have to be pious. As waqf must be pious
according to Zayd1 doctrine and therefore exploiting the concept of wagfto cir-
cumvent the inheritance rules produces an even more pressing inconsistency
in “the shart‘a” In Sunni law, a wasiya cannot be given in favour of an heir, and
this strengthens the conceptual separation between the two concepts of wagf

10  Restriction on charity in the presence of heirs can be claimed through various hadiths
and different views exist. See below, on ‘Abdallah b. Hamza.

11 The arguments above are rather theoretical, designed to clarify the “problem.” Yet, many
times I have discussed this question with a wide variety of informants who claim that an
individual is not allowed to do what he wants with his property during his lifetime; he is
only allowed to give away one-third. This “misunderstanding” is “wrong” according to the
ideal figh, but correct according to local knowledge of morals, law, and “Islam.” This eth-
nographic fact contradicts a “legal” normative fact and perhaps even the understanding of
western academic scholars of Islamic law. The chapter shows how the two are combined
in the field of codification. One example is Vom Bruck’s statement, that “in accordance
with Islamic family law, a person may alienate a third of his or her property from the
heirs specified in the Qur’an and declare it as a waqf.” This was told to her by Muhammad
al-Mansur. But what Muhammad al-Mansur refers to is not “Islamic law;,” but Yemeni codi-
fication since the time of Imam Yahya. In “Islamic law” no such restriction exists. Vom
Bruck, Islam, Memory, and Mortality, 73, 290 n2g.
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and wasiya. However, for Shi1s and Zaydis, a wasiya can indeed be made in
favour of an heir. This leads to “picking the best” from both concepts, such as
in creating a wagfthat is “not completely pious,” but which is “still legal within
the third,” and “therefore” can exclude the awlad al-banat. I elaborate on this
in this chapter by referring to the way Zaydi scholars see this dilemma and try
to solve it.

The topic of circumventing the inheritance rules by using wagqf is arguably
not one of direct relevance to public waqf, but it is the single most important—
and one of the most controversial debates—in the field of Zaydi waqf codifica-
tion. The topic is thus almost unavoidable when focusing on borders of validity
around the concept of wagf. As Ishow in chapter 7, the border between private
waqfs and public wagqfs is also often deliberately blurred, making the definition
of family wagqfs even more pressing. By analysing the legal debates behind, and
the history and trajectory of codification, several important aspects of public
forms of wagqf also appear. As this chapter shows, the debate clarifies for us,
in addition to the legal question itself, other important aspects such as the
creative use of wagfin economic strategies, the wider history of Zaydi codifica-
tion, and the very role of Zaydi ownership law in the society.

2 The Arrival of al-Hadi and His Waqf-Wastya Model

Al-Hadi brought Zaydi waqf figh and law to Yemen in 897; his family waqf
model (hereafter called the Hadawi wagf model) was a rather special type of
family waqfthat seems to have survived until today. This waqfis a family wagqf
that uses a will or testament, a so-called wasiya. Today, this waqfis, to a large
extent, still called a wasiya instead of its more “correct” legal term, waqf.

The Hadawl waqf model is based on the premise that one-third of one’s
property can be given to whomever the founder chooses, including heirs, or
some of the heirs. According to the Hadaw1l waqf model, it is permissable to
exclude the awlad al-banat from this “free” third. The remaining two-thirds of
the property can also be made into a waqf excluding the awlad al-banat, but
only if all the heirs agree. If they do not, the two-thirds can still become a valid
family wagqf, but the division among the beneficiaries of the remaining two-
thirds of the waqf must follow the inheritance shares (waqf ala l-fara’id). In
other words, the founder is completely free with regard to the first third of his
property,!2 and although he is free to make all of his property wagqffor his heirs,

12 The term “his property” is somewhat static in a biographical perspective. I mainly refer
to a person in the later stages of life when he is in possession of property. Otherwise, the
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for the remaining two-thirds he is restricted in terms of how it must be divided
and all the potential heirs must be included.

By calling the family waqf a wasiya, one can circumvent the condition of
pious intention (qurba) and thereby evade the inheritance rules more eas-
ily. Of course this wagf must be restricted to one-third since it is given in the
framework of a wasiya and is executed by the executor or guardian (wasiy). In
the Zaydi and ShiTwasiya, the testator may give one-third of his property to his
heirs and arguably also to a specific group of his heirs. This is why the validity
of the Sunni hadith “No testamentation to an heir” (la wasiya li-warith) is so
controversial in debates about Yemeni family wagfs. If the hadith is to be held
strong or valid, the Hadawi waqf model would be invalid. In a wasiya (in con-
trast to a waqf), there is no need for good intention or “piety” (qurba)'3 since
it is not a charitable disposition in the first place. Circumvention of the inheri-
tance rules by using a wasiya is not as problematic as it would be in a wagf.
The fact that this combined wagf-wasiya model of al-Hadi is not entirely pious,
which is fundamental characteristic of a wagf, can be explained by those de-
fending it, who say that this combined model is simply not an “absolute wagf”
(in contrast to “absolute” waqfs—al-waqf al-mutlaq) and therefore this model
is not subject to the strict rules of absolute wagfs in terms of piety. This implies
a breach in the principle of piety and an admission that there are two types of
waqf; a “real,” “pure” or “absolute” waqfis one whose purpose is undoubtedly
pious, and which can be made during one’s lifetime for all of one’s property,
and also in favour of heirs. But in this case, it should not exclude any heirs.
Thus there is a sort of difference in “holiness” between the Hadaw1 family wagf
and the “pure” charitable waqf, although the distinction between them is often
blurred and even denied. Until today, there is a tendency in Yemen to look at
family wagqfs or privately administrated waqfs as something close to a private
trust, in which both piety and perpetuity are “negotiable.” In contrast, publicly
administered charitable wagfs, for example, for mosques, which are seen as
“holy” and “pure,” are more liable to the scrutiny of the public.1*

amount of “one-third” would vary greatly in absolute terms, say between a youth who has
not yet inherited from his father or gathered wealth, and someone at a late stage of life
writing his will.

13 Thisis fairly agreed upon; a wasiya is simply a transfer similar to a gift, while a wagf must,
in Zaydi wagqf doctrine (and Hanafi waqfdoctrine), be pious. The Shafit waqf, on the other
hand, simply avoids the whole problem by not specifying that piety (qurba) is a require-
ment for a wagqf.

14  An example is what is mentioned in the letter from Ibn al-Amir to al-Mahdi 1-‘Abbas,
outlined in chapter 3. An informant from one of the most important sayyid houses and a
mutawalli for all of the family’s wagqfs stated that today many of theirs assets were being
sold and that the family wagqf could, according to the shar? law, legally be privatized
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Al-Hadi left several figh works, the most well-known among them are the
Muntakhab'> and the Ahkam. I do not explain al-Hadi’s wagf model in more
detail here, rather I present it through the eyes of later authoritative observers
and commenters, beginning with Imam al-Manstr ‘Abdallah b. Hamza (561
614/1166-1217),'6 who looks back at what happened in al-Had1’s days.

3 The Fatwas of Imam al-Mansuar ‘Abdallah b. Hamza
(d. 614/1217)

Imam al-Mansur ‘Abdallah b. Hamza was totally opposed to al-Hadi's wagqf
model. In his view, al-Had1's model produced confusion between waqf and
wastya. For al-Mansur, a waqfis totally different from a wasiya, it is something
pious that should not contradict or undermine the rules of inheritance. In his
view, excluding the awlad al-banat (children of exogamously married women)
could not be valid in a wagqf, as this could invalidate their right to inheritance.
Al-Mansur’s account is legal, but also “ethnographic.” He states that most con-
temporary waqfs were made by use of a wasiya:

[A] question was asked about a woman who gave by means of testamen-
tation (awsat) a ...

(al-wasaya tuharrar), in contrast to waqf proper (waqf, waqf mutlaq) which “of course” is
something else, and carries another type of sanction. This is in accordance with the legal
norms after Imam Yahya and into the present.

15  The wagqf chapter of the Muntakhab is very short and written in gala-qultu style, in
which the author, al-Kafi, “interviews” al-Hadl. Muhammad b. Sulayman al-Kafi, Kitab
al-Muntakhab (Sanaa: Dar al-Hikma al-Yamaniyya, 1993), 363—365. It is only one-third that
is free of exclusion, in the remaining two-thirds the awlad al-banat were included: “And
I asked him about a man who made a wagf of all his property for his son and the son of
his son without the females (diina al-inath)? He said: That is invalid (batil), this must
follow God’s shares and the waqf must be for both males and females according to God’s
shares (siham Allah) and the males are to be given a third of the waqfwithout the females
(inath).” Kitab al-Muntakhab, 364. In this, the Hadawi wagf model is more restrictive than
other law schools, which allow for exclusion. Among the Zayds this is restricted to one-
third anyway, while among the Shafi‘is the restriction to one-third in the exclusion does
not appear to be there, even though it might be found in other, related rules.

16  One imam between al-Hadi and al-Mansur ‘Abdallah b. Hamza was Imam al-Mansur
al-Qasim b. ‘Ali I-Iyani (d. 393/1003). He also upheld al-Hadr's wagf model. See al-Qasim
al-Iyani, Majmu‘ kutub wa-ras@il al-Imam al-Qasim al-Tyani, ed. ‘Abd al-Karim Ahmad
Jadban (Sa‘da: Maktabat al-Turath al-Islami, 2002), 116-123. However, he seems not to be
widely quoted afterward.
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Answer: It is not to be sold because it [this transaction] takes the legal
effect of a waqf and most wagfs in the country are made by the wording
of the wasiya.!”

Al-Mansur’s fatwa collection includes a critical thesis about al-Hadr's waqf'8
He starts by agreeing to the restriction to one-third!® as given in the hadith “A
third, and a third is much.”2? This hadith, he states, is relevant in some other
forms of transactions, but it is not directly related to waqf. Then, he proceeds
to treat the topic of the legitimacy of the institution of waqfin general. He con-
cludes that the only basis for waqfis piety, or the intention to do good (qurba).
He treats several specific sub-questions in which he disagrees with al-Hadr's
wagqf law. The first point is the issue of “waqf for some of the heirs excluding
others™

He [al-Had1] said: If he made all of his property waqffor some of the heirs
without others, such as in favour of the males without the females among
his children and grandchildren; if those who were excluded agree to the
wagqf, then the waqfis valid as the founder wishes; if they do not agree,
the third is still waqf for the males without the females, but the rest is to
be wagqf for all of them, males and females, according to the shares [as
outlined] by God the exalted.?!

This was al-Had1's wagf model. However, al-Mansur disagrees and argues:

The comment on that [is]: What he presented about a wagf that has no
good intention has no root (as!) in the sharia. And what has no root
cannot be validated. It is clear that al-Hadi connected the status of the
third to piety?? in an analogy from the wasiya of a third of one’s property

17 ‘Abdallah b. Hamza, al-Majmu‘ al-mansuri, 2:55.

18  The thesis edited in al-Mansar’s fatwa collection or pages 2:439-463 in al-Majmu‘
al-mansurt.

19  “The restriction to the third” refers to the restriction in the wasiya, in that one cannot
make a wasiya of more than one-third of one’s property.

20  According to him it is legal to dispose of all one’s property during one’s life, although it
may be reprehensible to give away so much that one’s heirs suffer. This hadith, according
to him, relates specifically to “nadhr al-hadaya ila bayt Allah al-haram” and it does not
automatically cover all sorts of dispositions. ‘Abdallah b. Hamza, al-Majmu‘ al-mansuri,
2:440—441.

21 Ibid., 2:445.

22 As mentioned above, in the wasiya “the third” does not have to be pious. In wagf, if this
is given by means of a wasiya, is the third dependent on piety or not? Which of the two
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(giyasan ‘ald l-wasiya), and that the transfer of this third therefore can be
done with piety.... However, we think that such a transaction has no piety
in it because the females are the weaker part.... And if such a transaction
is built upon deficiency (fasad), then it becomes deficient in its totality,
unlike the sale (al-bay°) and purchase, and the gift (al-hiba) ... There is no
fundamental validity [in wagqf] except good intention ...23

The use of the “royal we” recurs in the way the imam calls himself “we.” The
treatise is long, sometimes repetitive, and some of the cases and examples
overlap. Al-Mansir states that the “free third” that his predecessors have agreed
upon is not entirely free, in that while one can do whatever one wants with it,
including non-pious transactions; one cannot contradict the sharia with it. It
is perfectly fine to give a wagfto non-heirs?* (ajanib), but if it is given to heirs in
order to circumvent the inheritance rule, then this is not valid, because the first
condition of waqf'is qurba. He mentions that females “are the weaker part” in
such cases and that it is wrong to leave them without property. Sometimes the
terms “females” or “women” are used interchangeably with awlad al-banat. As
we see later, the distinction is not crystal clear, and certainly not in the rhetoric
of al-Mansir; in the Hadaw1 waqfthey are all presented as the losing part. Thus
it is especially when contrasted to inheritance that the problem of the lack of
piety arises:

As for what is mentioned in the books of al-Qadi I-Hasan b. ‘Al1 b.
Muhammad b. Abi -Najm as an answer to a question about someone
who makes a waqf and disinherits his daughters and his brothers, this
is invalid, as it is a mere jahili waqf. [Before Islam] they did not give in-
heritance to the girls or to their brothers from the same father, and the
same [is true] for their younger brothers as well. They gave all the inheri-
tance to the eldest.... And they used to say: Our descendants consist of
our sons—the descendants of the women are strangers to us (abna’una

concepts (with or without piety) should govern the third if it is both a wagfand a wasiya?
According to Hadawi-Zaydism, in order to be given to heirs the third must also be pious
because this is a condition in wasiya to heirs, according to the chapter of wasaya in Ibn
Miftah, Sharh al-azhar: “a wastya is valid, even for heirs, if made in piety” (wa law li-warith
fil-qurab). See “Kitab al-wasaya,” Sharh al-azhar (1980 ed.), 4:516.

23 ‘Abdallah b. Hamza, al-Majmu‘ al-mansiri, 2:446.

24  Herefers to the “two imams” (the two Caspian Harunis, al-Mwayyad and Aba Talib), who
state that it is legal, during one’s life, to give to some of one’s heirs and even prefer some
over others and that this may be pious, according to the intention of the giver, and that
there should be an a priori assumption of piety, unless otherwise proven. ‘Abdallah b.
Hamza, al-Majmu‘ al-mansurt, 2:447.
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banu abna’ina wa banu [-nisa’ aba‘id). Then came the Prophet and he
took away their rules and replaced them with God the exalted’s rules, and
gave the women what God the exalted had ordered ...25

Al-Mansur makes it appear as if the problem is one of women’s rights to inheri-
tance in general and the Hadawi waqf model is simply a way to revert to pre-
Islamic laws of the intergenerational transfer of wealth. Al-Manstr continues:

... Then came al-Hadi to Yemen. There were tribes like Hamdan and
Khawlan and they used to not give inheritance to their women and [fol-
low] what God the exalted had given them, and the judges followed these
rules (wa-hakama bi-dhalika qudat al-bilad). This question was raised to
al-Hadi and he abolished this and ordered that one-third could be given
to the males (al-thulth li-(-dhukur) [ as waqf] and the remaining two-thirds
was to be divided according to God the exalted’s [inheritance] rules, to
both males and females. This practice continued in his [al-Had1’s] life
and after his death, and is stated as preferred (r@jift) in the Muntakhab.?%

Al-Manstr comments:

It was said that the Judge ‘Ali b. Sulayman al-Kafi was al-Had1’s judge and
that he judged according [to these rules] and said: The a priori assump-
tion (al-asl) should be that any waqfis valid unless someone makes all
his property waqf, then it is permissable for a judge to reduce the wagfto
one-third. The remaining two-thirds, according to him, are to be wagf for
the heirs, not property (waqfan, la milkar), and according to al-Mu’ayyad
bi-Llah, these two-thirds that are waqf can be bought and sold.?”

Here, al-Mansiir elaborates on the “confusion” and lack of logic behind the com-
bined wagf-wasiya. The latest scholar to be quoted there, the Caspian Ahmad
b. al-Husayn al-Mwayyad bi-Llah (d. 411/1020), is perhaps the most revered non-
Yemeni Zaydi scholar in classical Zaydi law and his views are often quoted.
His view that this remaining two-thirds may be bought and sold, sounds, at
first, somehow peculiar. This is perhaps a way for al-Mansur to strengthen his
argument by making the opponent’s wagqf model seem even less pious, since

25  Ibid., 2:449.
26 Ibid., 2:450.
27 Ibid., 2:450.
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selling a waqfis widely know to be wrong.28 The remaining two-thirds could be
bought and sold, according to al-Mw’ayyad, because it is still private property,
not waqf.?® The important point is al-Manstr’s comment to this: The Hadaw1
wagqf model is so wrong that it is indeed “outside religion” (kharajat bi-dhalika
min al-din).2° Al-Mansur adds diplomatically that al-Hadi made this rule as
a compromise, given the social context of the time (ja‘ala la-hum al-thulth
sulhan) as al-Hadi probably saw that otherwise the tribes would not change
their behaviour, so he made the free one-third into a shari'a-rule ( fa-sharra‘a
la-hum al-thulth).3!

Al-Mansur also presents his argument as a logical construct, stating that a
more specific rule ( far‘) cannot be made without a clear fundament (ga‘ida).
In several other statements in the same treatise he repeats this point, that
the issue of qurba in waqf is not simply a matter of interpretation, in which
every interpreter is right; there are the fundamental negative implications if
the institution of waqf is not seen as totally dependant on absolute good pur-
pose (qurba, qurba mahda). In the middle of several other questions related to
the grey areas between waqf and wasiya, he answers repetitively, and one can
almost see him losing patience:

... I have already made clear to you that the wasiya has its own chapter
in the books as the gift has, and there is no connection between these
and the chapter of wagqf, except what they share in their essence. The
wastya has no need for qurba, but this is not the case for the waqf' A waqf
without qurba is not valid even for one part of a thousand. But this does
not apply to the wasiya, which has its own chapter and all its rules are
well known.... What was claimed [by al-Hadi and his followers] is only an
appearance of a rule (siratan), but not real one and it is not constructed

28 This is clarified by al-Mansar shortly after this, and also clarified in the Sharh al-azhar,
8:297 (2003 ed.): al-Muayyad was opposed to al-Hadi’s view; he argued that if the wagqf
was opposed during the lifetime of the founder, then indeed the remaining two-thirds
are milk, not waqf. This is probably the reason “it can be bought and sold.” Al-Mansuar
states that this is an example of a rule that has been legitimized piece by piece, but that
the whole rule as an entity lacks fundamental validity. ‘Abdallah b. Hamza, al-Majmu*
al-mansurt, 2:401.

29  The discussion of the status of the remaining two-thirds reveals strong disagreement—
this is evident from the footnotes of the Sharh al-azhar. “Amir, Mufti, al-Sahiili, and Imam
Sharaf al-Din,” all important names in Zaydi figh, are in favour of the view that the two-
thirds remain private property. Ibn Miftah, Sharh al-azhar, 8:298.

30  ‘Abdallah b. Hamza, al-Majmi‘ al-mansiri, 2:450.

31 “Wa aqulu anna al-Hadi, ‘alayhi al-salam, ja‘ala la-hum al-thulth sulhan” ‘Abdallah b.
Hamza, al-Majmu‘ al-mansurt, 2:451.
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upon evidence and proofs (‘adilla wa-‘ilal) and the giyas [al-Hadl made]
from wastya [regarding the third] is not valid ... it is only an artificial con-
struction (sira mawdu‘a) that must be corrected back to the truth so that
we can have rules that are firmly established (¢thabit).3?

As a conclusion, we can say that Imam al-Mansar ‘Abdallah b. Hamza was crys-
tal clear in his views that wagqf can only be based on charity and piety and
whenever it is so, there is no need for the géiyas or “connection” with the wasiya.
This does not mean that a waqf'in favour of heirs or family is not charitable,
rather, and more specifically, waqfs for some of the heirs may be valid in cer-
tain cases, but not as a rule in itself, nor as a rule that allows the exclusion
of whole groups in order to circumvent inheritance rules. The awlad al-banat
are not heirs in the first generation, but the principle of excluding them as a
sub-group of heir-beneficiaries is a misuse of the institution of wagqf, accord-
ing to al-Mansur. The discussions by ‘Abdallah b. Hamza above can be said to
take place in the knowledge field of figh (legal theory). We know less about the
legal decrees (codification) he ordered and we have no individual legal cases
from his time. There are, however, two short fatwas by him that state that he
did validate the Hadawi waqf model for waqfs established “before this time,” or,
if the daughters are given an “equitable” (ma ya'dilu) compensation for being
excluded. This view, which is presumably closer to codification, is far less strict
than his theoretical rejection.33

4 Instisar and Nur al-absar

One of the famous figh works from the period before the Sharh al-azhar is the
Intisar®* by the famous Zaydi Imam al-Mu’ayyad bi-Llah Yahya b. Hamza (d.
749 or 50/1348 or 49).3% The Kitab al-Waqf'is no longer extant, and thus it can-
not be consulted. An abridgement of the Intisar called Nir al-absar al-muntazi*
min kitab al-intisar is available as a manuscript and has been consulted.36

32 ‘Abdallah b. Hamza, al-Majmu‘ al-mansurt, 2:458-459.

33 Ibid., 2:277—278 and 3:350—351.

34  Yahyab. Hamza, al-Intisar.

35  Gelder, “Yahya b. Hamza al-‘Alaw1”

36  Yahya b. Hamza, Nir al-absar. This was provided by the Mwassasat Imam Zayd b. ‘Ali
I-Thaqafiyya, I am most grateful for their assistance. The electronic copy of the manu-
script is not paginated.
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... If a waqf is made for those who descend from the founder (‘ala
alladhina yantasibuna ilayhi) the awlad al-banat are not included (la
yadkhulu awlad al-banat), because they do not belong to the founder’s
descent line (li-annahum la yantasibuna ilayhi). Therefore some say: “Our
descendants are the children of our sons, as for our daughters, their chil-
dren are the descendants of stangers.””

The Nur al-absar is very brief about this specific point. The rule translated here
is only one of many that clarifies various legal wordings and definitions of ben-
eficiaries. This rule confirms that the awlad al-banat can be excluded if the
wording “man yantasibuna ilayya” is used, thus invoking the concept of patri-
lineage, nasab. The controversy identified by al-Mansur seems to have been
completely forgotten. As we see later, this neutral position is more or less the
norm, and by inserting a certain wording in the initiation of the waqf (in the
wagqf document),3® the effect of excluding the awlad al-banat is fairly uncon-
troversial. However, this could probably only be done within the one-third, as
in the Hadawi waqf model.

5 The Views of Ibn al-Murtada (d. 840/1437) and Ibn Miftah
(d. 877/1472)

Ibn al-Murtada wrote the multivolume legal encyclopaedia called al-Bahr
al-zakhkhar [The overflowing ocean] and the Kitab al-Azhar [The book of
flowers].39 Shortly after, this work was commented upon in the typical abridge-
ment and commentary style (sharh) by Ibn Miftah in a multivolume commen-
tary called the Sharh al-azhar. This work has since been commented upon and
extended throughout the centuries until today, and it represents the main-
stream Zaydi figh discourse. Other commentaries have “branched off” from the

37  “Banana bania abn&’ina wa-banatuna banthunna abna’ al-rijal al-aba‘id.” The rules im-
mediately following deal with the word awlad, whether or not the term if uttered or writ-
ten automatically includes the awlad al-banat, and then the term awladi (“my children”).
The question of hermaphrodites is also mentioned. After this, the following rule states:
“wa law waqqafa hashimi ‘ala dhalika al-hashimi dakhala awlad al-banat in kana abahum
hashimi,” thus automatically including the awlad al-banat if the beneficiary is a specific
hashimi person. Perhaps the hdashimis were somehow considered more pious.

38 A wagqf establishment does not have to be written, it can be established by words, which
produces a legal effect.

39  Ibnal-Murtada, Kitab al-Azhar.
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Sharh al-azhar and use the Kitab al-Azhar as a structure, such as al-Shawkant’s
critique of Zaydi figh called al-Say! al-jarrar, which is treated below.

Based on its slightly different structure, we assume that Ibn al-Murtada’s
al-Bahr al-zakhkhar predates the Kitab al-Azhar; almost all figh work after Kitab
al-Azhar follow its structure and division of chapters. Al-Bahr al-zakhkhar is
still very popular among Zaydis today as it strikes a good balance between
being concise and it includes most of the recognized diverging views, also
some among Sunni authorities.

To start chronologically, in al-Bahr al-zakhkhar Tbn al-Murtada does not
specifically state that a family wagqf exclusively for males, or excluding the
awlad al-banat, is wrong. Rather, the debate concerns which words the founder
(al-wagif) should use in establishing the wagf, or in the waqf document. There
is a discussion over which terms include the awlad al-banat*® and which terms
and phrases exclude them. Phrases like “for my children and their children’s
children” (‘ala awladi wa-awlad al-awladi) include female children (banat) and
their children (awlad al-banat), while a simple addition to the previous terms
such as “whomever belongs to my descent line” (man yantasibuna ilayya) ex-
cludes them. Ibn al-Murtada also quotes an anonymous “poet” with the fa-
miliar proverb: “our descendants consist of our sons and our daughters, but
our daughter’s children are strangers to us."# The fact that he does not men-
tion more than this points to the general acceptance of the rule by the jurists
(fugaha@’). Imam al-Mansur ‘Abdallah b. Hamza is not even quoted.

Further, Ibn al-Murtada allows for wagqf in favour of heirs from all of the
estate if it follows the division of the inheritance rules, and if not, then only
one-third can become wagqf. This is a restatement of the Hadawl model. As
for the controversy over the remaining two-thirds, which become waqf*? even
if some of the heirs disagree on the wagqf, he also agrees with al-Hadi, but he
quotes three scholars who state that the two-thirds should not take the effect
of wagqf, but should remain private property (milk). These three scholars are
Imam al-Mu’ayyad Ahmad (d. 411/1020), Imam Yahya b. Hamza, and al-Shafi1.43

40  The discussion is further complicated as it not only centres on the awlad al-banat, but
sometimes also on females in general. Even the rather hypothetical category of hermaph-
rodites is treated.

41 Ibnal-Murtada, al-Bahr al-zakhkhar, 5:155.

42 That is, a waqf that follows the inheritance rules, that does not contradict them. In this,
the awlad al-banat are not directly included, but at least the females are theoretically
entitled to a share even if they marry out of the clan. Their children will subsequently
“inherit” their share in the wagqf.

43  Ibn al-Murtada, al-Bahr al-zakhkhar, 5160-161.
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As for the Kitab al-Azhar, we do not see any mention of the rule concerning
exclusion. Thus it cannot have been seen as important, and the awlad al-banat
could be excluded, but only in a waqf made of one-third of one’s property.#+

In the sharh of Ibn Miftah (Sharh al-azhar) we find the same trend: The
discussion of the exclusion of awlad al-banat mainly occurs in the section con-
cerning the valid wordings for the establishment of the wagqf. More specifically,
these relate to various legal definitions of types of beneficiaries and to which
utterances produce which legal effect. There are several footnotes that do treat
this topic, but these are much more recent than Ibn Miftah’s text. In the foot-
notes, which are from the period after Ibn Miftah and before al-Shawkant’s
time (the printed version of the Sharh al-azhar is based on a personal manu-
script of al-Shawkani), only a few footnotes refer to the names of their authors.
The footnotes diverge and are heterogeneous; they fall under different places
in the waqf chapter. For instance, the dissent of al-Mansur ‘Abdallah b. Hamza
is quoted.*> The legal importance of the footnotes depends on the consensus
system of tadhhib and taqrir. The views that are considered authoritative will
be analysed from al-Taj al-mudhhab.*® In conclusion, they allow the exclusion
of the awlad al-banat from a wagqyf, either by using specific words, or by claim-
ing that “custom” indicates that the meaning of these words does not include
the awlad al-banat.*”

The conclusion is, as we see below, that the Zaydi madhhab has, in general,
not prohibited the exclusion of the awlad al-banat in a family waqf and it has
upheld the Hadawi model, except for several notable, partly neo-Sunni based
opinions. The hadith, “no testamentation to an heir” is treated in the “chapter
of testaments” (Kitab al-wasaya) and only minimally in the “chapter of wagf”
(Kitab al-waqf). The view of the Zaydi madhhab is (or at least was) contrary
to this hadith, namely that a testament can indeed be given in favour of
an heir48

A waqf made from one-third only would thus automatically be legitimate
when excluding the awlad al-banat. Al-Hadr's waqf was still the norm, and

44  This again shows that this is mainly an issue when a wasiya is written and that it is meant
to take effect after one’s death.

45  Ibn Miftah, Sharh al-azhar, 8:198-199. He is also quoted at 8:203 n3.

46 Some of them belong to the period after Ibn Miftah. For instance, there is a long footnote
with a quotation from a fatwa by Imam Sharaf al-Din (d. 965/1558), ibid., 8:199.

47  Inlbn Miftah, Sharh al-azhar (2003 ed.), these can be found at 8:199, 201, 203, 205.

48  InIbn Miftah, Sharh al-azhar (2003 ed.), 10:408, no validation marks appear. In the Sharh
al-azhar (1980 edition) we find that the rule allowing a wasiya for an heir is allowed, and
this is given a validation sign. Sharh al-azhar (1980 ed.), 4:516.
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arguably, his wagf model “serves” the need for a family wagf that circumvents
the inheritance rules.

6 The Fatwa Collection of Imam ‘Izz al-Din (d. 900/1495)

Imam ‘Izz al-Din’s fatwa collection is important for several reasons. It is per-
haps the largest collection of Zaydi/Yemeni fatwas of its time and the fatwa
genre is important since it is close to codification and applied law. There are
around one hundred fatwas in the waqf chapter of his fatwa collection.*9 Ap-
parently, excluding the children of the daughters was common practice. For
example:

Question: If a man made a wagf for his children descending from him
(‘alal-awlad, ma tanasalir), are the awlad al-banat included in this or not?

The answer: The obvious [thing] is that they are included (al-zahir
dukhuiluhum), because they are also his children and part of his offspring
(al-nasl). But he did include the words “descending from him” (ma
tanasalit), a wording which can only follow local custom (‘urf) in mean-
ing. If the term “children” (awlad) does not include awlad al-banat, then
this is to be followed. It appears that the commoners (al-‘awwam) think
that these are not included in the term “children” and therefore this
means that exclusion is in compliance with their intention (al-ikhraj mu-
waffaq li-gasdihim).5°

Ethnography of “legal consciousness”! of commoners and local practice is
here used to clarify what was meant in that specific waqf wording. Although
Imam ‘Izz al-Din did not like al-Had1’s form of wasiya-waqf or the exclusion of
heirs, he did accept the practice.52 He also explicitly distanced himself from
the views of al-Mansur ‘Abdallah b. Hamza: He claims that al-Mansar made up
a law that is difficult to follow because one cannot prove or disprove the lack

49  al-Hadi ‘Izz al-Din, Majmi‘ rasa’il, waqf 376—481 wasaya 629-660. The pdf version was
kindly given to me by ‘Ali ‘Abd al-Rahman Sha’im.

50  al-Hadi ‘Izz al-Din, Majmu‘ras@’il, 2:381. For another similarly explicit remark stating that
awlad al-banat are usually excluded, see ibid., 2:430. There are many more examples of
this in the fatwa collection, but these are often only mentioned indirectly in questions
referring to something else.

51 This is another theoretical concept that has become important in recent years.

52 See, for instance the fatwa on ibid., 2:466—-467, which is later re-quoted in the Risala al-
mahdawiyya (below in this chapter).
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of good intent (qurba). If the founder explicitly says “for the sake of God,” then
what should the judge believe?

... as for your claim that he did not intend qurba, this needs to be firmly
based and established and it must be clear to the judge ... otherwise, the
qurba is obvious (wa-illa fa-gahir al-qurba) since the founder said “for the
sake of God” (fi sabil Allah) and similar [statements]. Or, as you said, that
he had excluded the awlad al-banat [and therefore did not intend qurbal]
as according to al-Mansiir bi-Llah ... And this is his view only ... and
the view of al-Mansiir is weak, and we do not accept (la nusallim lahu)
that excluding some of the heirs (ikhraj ba'd al-waratha) contradicts a
pious intention (yunafi qasd al-qurba). He, al-Had1, whose madhhab pre-
conditioned qurba, also excluded the awlad al-banat.... No, this view [of
al-Mansar| is weak and I do not like to side with it.53

Imam TIzz al-Din’s position is clear. We should not forget that Izz al-Din was
an imam based in Sa‘'da and was partly a “counter-imam” to various imams in
the Sanaa area.

7 Ikhtiyarat of al-Mutawakkil Isma‘il (d. 1087/1676)

Imam al-Mutawakkil Isma‘il5* was born in 1610 and ruled from 1644 to 1676
and was the son of the founder of the Qasimi dynasty, al-Mansur al-Qasim
b. Muhammad?> who gradually drove out the Ottomans. The Qasimis made
the imamate hereditary®¢ and ruled over a population that consisted more of
Shafi‘ls than Zaydis; this was a result of state expansion to the south and west.
This period also produced several jurists who engaged in the hadith sciences
and sought to incorporate Sunni concepts, especially the hadith sciences, into
Zaydism. Al-Mutawakkil Isma‘il was considered a significant scholar and jurist.

53  Ibid,, 2:465.

54  Al-Mutawakkil ‘ala Allah Isma‘ql b. al-Qasim b. Muhammad, r. 1644-1676 (d. 1676).

55  Asforhis father, he was also a significant scholar and thus his views on the matter in ques-
tion would be useful to include, however I have not been able to acquire texts on this. One
footnote is attributed to him in Ibn Miftah, Sharh al-azhar (8:199), where he allows for the
exclusion of the awlad al-banat in waqf.

56  They made the imamate hereditary in practice, yet according to classical Zaydi doctrine,
any Hasani or Husayni can become imam and the position is not hereditary.
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He ordered that judges (hukkam) follow a decree called al-Masa’il
al-murtadat.>” These imamic decrees were later called ikhtiyarat. Imam al-
Mutawakkil Isma‘il’'s decree is a four-and-a-half page list; each paragraph
begins with “wa-anna” in red ink. These apparently align to the chapters and
structure of the Sharh al-azhar. For example: “And, wagqf that contains an
exclusion of an heir or reduces his inheritance is not pious and is therefore
invalid.”>® The decree to the judges is very clear: A wagfmade in favour of some
heirs that disadvantages other heirs can be invalidated in court. As such, the
rule is against mainstream contemporary Zaydi figh or Hadawi-Zaydi figh.

A commentary to the decree, called Kitab taftih absar al-qudat ila azhar
al-masa@’il al-murtadat,5® was written to explain the arguments and evidence
behind the rules. The catalogue of the Maktabat Jami al-Kabir gives the
author as Salih b. Dawid al-Anisi (d. 1062/1651 or 52). Al-Shawkani mentions
that another important scholar and judge of his time, Isma‘il b. Yahya 1-Sadiq
(d. 1208/1794), also wrote a commentary (wa-sharra‘a fi sharh al-Masa’il
al-murtadat) on the decree.®? Al-AnisT's commentary, which is used here,®! is
distinctly traditionist in its argumentation in support of Imam al-Mutawakkil’s
decree. The arguments in favour of the rule are as follows:

First, it refers to Quranic verses, then, to various hadiths, often only pieces
of the hadiths, which were presumably well known to the reader. They are put
forward as a long list of arguments supporting the rule, but the direct relation-
ship between the hadiths and the rule is not spelled out explicitly. One of them
is as follows:

57  Isma‘il b. al-Qasim b. Muhammad al-Mutawakkil, “al-Mas&’il al-murtadat fi ma
ya‘tamiduhu al-qudat,” MS 3013 fols. 104-106 (Dar al-Makhtatat, Sanaa).

58  Wa-anna al-waqf alladhi fihi ikhraj warith aw naqasahu ‘an mirathihi la qurba fihi fa-1a
yasihhu, ibid., fol. 106.

59  Salih b. Dawud al-Anisi [d. 1651 or 1652], “Kitab Taftth absar al-qudat ila azhar al-mas®’il
al-murtadat,” “Figh/ilm kalam,” MS 693 fols. 8-61 (Dar al-Makhtatat, Sanaa). The manu-
script seems to have been copied in 1950. Bernard Haykel mentions two similar manu-
scripts, the Masa’il and the Sharh, from the same library, but with a different manuscript
number, and these correspond to the Masa’il and the Sharh mentioned in this section.
Haykel, Revival and Reform, 202—203. When I visited the Dar al-Makhtatat, it seems as if
they had recently changed the catalogue system. Al-Shawkani mentions the Masa’il in
the Badr under the entry of al-Mutawakkil Isma‘il (Badr al-tali‘, 179) and notes that it was
commented upon by an important scholar and judge of the time, Isma‘l b. Yahya 1-Sadiq
(d. 1794): wa-sharra‘a fi sharh al-Masa@’il al-murtadat. See al-Shawkani, al-Badr al-tali‘ 191.
Thus, al-Shawkani was himself aware of this work.

60  al-Ruqayhi, al-Hibshi, and al-Anisi, Fihrist makhtitat, 2:992.

61 Salih b. Dawud al-Anisi, “Kitab Taftih absar al-qudat,” fols. 49—51.
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From Abi ‘Abbas: There used to be inheritance [only] for the children,
and the testament (wastya) was for the parents and relatives (al-wasiya
li-l-walidayn wa-l-agaribin [Q2:180]), then this [verse] was abrogated and
God sent the inheritance verses.

The hadith “no testamentation to an heir” (la wasiya li-warith) is also stated,
but the reason this hadith is directly relevant for waqfis not clarified. Then the
argument changes from a listing of texts to a more analytical and argumenta-
tive approach concluding: “all these narratives (akhbar) tell us about the evil
in reducing the inheritance for one’s heirs, even with justification, and even
in a testament (wastya), charity (sadaqa), vow (nadhr), or waqf, or likewise.”
Then, a part of a fatwa of al-Mansur ‘Abdallah b. Hamza is quoted: that a wagf
that prevents an heir [from taking] his inheritance (gat‘ warith) is invalid.5?
The text of the commentary even states “and the son of a daughter is in our
view an heir” (walad al-bint warith ‘indana). As mentioned before, the awlad
al-banat are not heirs in the inheritance rules in the first place. More fatwas by
al-Mansur are then quoted, also the one given above invoking the inheritance
practices during the jahiliyya.63

The argument quotes the views in favour of the rule only, and one might
expect some more “technical” or logical ways of establishing validity, such as
explicitly invoking an analogy (géiyas) or something similar, in order to “trans-
fer” the authority from the Qur'an and the hadiths to the chosen rule, but this
is not done explicitly. It uses an “implicit analogy” to import the validity from a
range of quotations from the texts of the Quran and the hadiths, as if a “bom-
bardment” of textual proofs might, in sum, appear as a valid argument. This
way of argumentation is more often used by the traditionists or those who
argue against established views of the Zaydi law school. It would seem that the
presumptive reader of such arguments is not a legal specialist. For example,
a legal specialist knows that the Aadith limiting the wastya to one-third does
not, according to established figh, automatically limit the creation of a wagf.
The argument ignores counter-arguments or the traditional Hadaw fig/ in this
field. The same applies to the many hadiths arguing for the equal treatment of
one’s children. These are generally not seen to be specific enough to invalidate
awagqfthat does not follow the inheritance shares. However, these are the only
arguments available for those who wish to limit the family wagqf, as we see in
the example of Imam Yahya's decree.

62  Ibid,, fols. 50-51.
63  Ibid.
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The argument of the commentary thus relies on a long list of hadiths that
are only partially relevant, and on a Zaydi imam, al-Mansir, who took a prin-
cipled stand against the Hadaw1 waqf. The sum of these textual “proofs,” how-
ever, produces an impressive effect. One wonders if this impressive rhetoric
was also meant to be part of a wider anti-Hadawi-Zaydi campaign similar to
that undertaken by al-Shawkani, but this would need more research to estab-
lish. Unfortunately we know very little about the actual legal practice and ef-
fects produced by this new codification by al-Mutawakkil Isma‘il, hopefully in
the future historical documentation will show us more.

8 Al-Risala al-Mahdawiyya from 1188 /1774

Just one hundred years later a new imamic ikhtiyarat5* was issued, name-
ly that of Imam al-Mahdi 1-Abbas (r. 1161-89/1748-75). It is called al-Risala
al-Mahdawiyya and was composed at the very end of 1188/1774 and rewritten
at the beginning of 189/1775, which is also the year al-Mahdi I-“Abbas died.
By this time, the imams had stopped claiming to be “absolute mujtahids”®
and the role of the imam was split into a legal and religious position that was
executed by a chief gadi, while the imam was the political leader, almost a
sultan.%¢ Under Imam al-Mahdi 1-‘Abbas the chief gadi was, for a long time,
al-Qadi Yahya 1-Sahali; he took office around 1153/1740, but was imprisoned in
1173/1759.57 We do not know who the chief gadi was around the time the decree
was authored in 1188/1774.68 When the Imam died, his son al-Mansar ‘Ali took
over and returned al-Sahali to his position where he remained until he died in
1210/1795, the year al-Shawkani was given the position as chief gadi.5°

64  There has not been much research on this topic and there may have been ikAtiyarat or
codifications issued by imams or chief gadis in the meantime. Chief gadi < Ahmad b. Abd
al-Rahman al-Shami held his office under the father of al-Mahdi 1-Abbas, until Yahya
1-Sahali took over the office.

65 In classical Zaydi doctrine there is a long list of conditions for being an imam. One of
them is that he must be a mujtahid, that is, a scholar so learned that he can rely on his own
scholarly authority in all questions of legal interpretation.

66 Haykel, Revival and Reform, 43.

67  Seeibid., n3-114.

68  Several candidates are possible. One is the influential judge of the time Isma‘l b. Yahya
1-Sadiq (d. 1208/1794), al-Shawkani, al-Badr al-tali‘, 189. Ahmad Qatin, mentioned earlier,
was important in the judiciary and the imamic diwan at this time. Zabara, Nashr al-‘arf,
21143.

69  QadiYahya I-Sahuli was one of al-Shawkant’s teachers.
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The Risala al-Mahdawiyya™ only addresses three questions or rules: (1) “no
testamentation to an heir,” (2) wagqf for some of the heirs without others, and
(3) the validity of legal ruses (féyal) in circumventing the right of pre-emption
(shuf a). Below I analyse only the two first questions. As an introduction to the
decree, we are given the whole genealogy of Imam al-Mahdi I-Abbas up to the
founder of the Qasimi dynasty, al-Mansur bi-Llah al-Qasim b. Muhammad; it is
also pointed out that he was a descendant of the Prophet:"!

[Line 1] Of our Lord al-Mahdi I-‘Abbas, son of Imam al-Manstr Husayn,
son of al-Imam al-Mutawakkil Qasim, son of Husayn, son of al-Mahdi
Ahmad, son of al-Hasan, [2] son of al-Hasan?? [3], son of al-Mansuar
al-Qasim, son of Muhammad, son of ‘Ali, son of Muhammad, son of ‘Alj,
son” of God’s Prophet, peace of God be upon him and his descendants.

Then we are presented with more information about the circumstances of
the authorship of the decree; that it was sent to all the judges at the very end

of 1774:

[4] [As this is] sent to all judges on 20 Shawwal 1188 [24 December 1774]
and this is what it states: In the Name of God the Compassionate, the
Merciful ...7#

The decree explicitly orders the judges to follow its rulings as these are legal
questions that pose severe problems for the judiciary, or “querns of disputes,”
that continue to grind and revolve around the same problems:

[6] ... So, because the opinions of the judges in many questions diverge
and because this hasled to damage and disorder, [7] both specifically and
generally ... and [this has caused] the extension of many a [legal] dispute,
therefore this decree orders ... all the judges [8] to follow it, in accordance

70 The decree is published as a photocopy in the appendix of the book by Rashad al-‘Alimi:
al-‘Alimi, al-Taqlidiyya, 256. A photo of that page from that book and a transliteration and
translation based on the photo is given in Hovden, “Flowers in Figh,” appendix 4.

71 Some of the honorary titles have not been included in the translation.

72 This Hasan is not found in the chain on the genealogical chart of the Qasimis by Haykel in
the beginning of his book, but this could be an inconsistency in the style of the otherwise
very elaborate genealogy in the manuscript. Haykel, Revival and Reform.

73 Itis assumed that this connection is abbreviated or “telescoped.”

74  Then follows a long string of eloquent rhyming additions to the basmala, not translated
here. Even the first passages below end in rhyme; because of the stylistic eloquence I
could not translate this section word by word.
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with God’s religion and by following the noble law school (al-madhhab
al-sharif), and no letter is to be changed ... [9] and [what] follows are
some of the most problematic questions around which the quern of dis-
pute revolves:

Then follow the three separate main sections of the decree: (1) that testamen-
tation to heirs is valid, (2) that exclusion of the awlad al-banat in waqfis valid,
and (3) that circumventions of the rules of pre-emption (shufa) are valid.”

81 The Question of Testamentation to an Heir

[9] In the question of testamentation to an heir, the view according to the
sound law school (al-madhhab al-gawim) is that it is valid.

The jurisprudential problem concerning the “testamentation to heirs” is not
directly relevant for waqf; but it is very important indirectly, as wagqfis often
made through a testament in order to take effect after the death of the founder,
and this is especially so in cases of family waqfin Zaydi Yemen. In the Sunni
law schools testamentation was much more restricted than in Zaydism and in
Shi1 figh, as mentioned in the beginning of the chapter. This relates to, among
other things, a hadith that became important quite late in the development of
Islamic law; this hadith states “no testamentation to heirs.” The debate around
the status of this specific hadith is very well elaborated by David Powers”® and
here I only follow the argumentation as it is presented in the decree, before
turning back to the analysis:

[10] As for how this preference (tarjih) came about [towards the validity
of this question], we refer to how it was preferred by the great warrior and
jurist [11] who this land has benefited so much from, Imam al-Hadi Yahya
b. al-Husayn, and in this he was followed by his successor al-Murtada

75  Thislast third has been left out here, but is given in Hovden, “Flowers in Figh,” appendix 4.
Shuf'a or pre-emption gives a direct neighbour the right, or first option, to buy a person’s
property for the same price, if it is put on the market, that is, before any stranger. This
ensures that land or houses cannot easily be purchased by people from outside the com-
munity. Often legal ruses were used to circumvent a persons right to shufa.

76 Powers, “On the Abrogation.” In this article Powers argues that the hadith “no testamenta-
tion to an heir” was not put into circulation until the third/ninth century. Both the isnad
and the matn of the hadith were strengthened at this time. Furthermore, Powers refers to
the concept that an ahad hadith cannot abrogate the Qur'an (see 280). See also Powers,
Studies in Qur'an and Hadith; The Formation of the Islamic Law of Inheritance (Berkeley:
University of California Press, 1986).
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[12] and al-Nasir.”” After this, it was preferred by Abui 1-‘Abbas, and Abu
Talib followed, and Abu Talib even claimed that this view is the consen-
sus ({jma“) of the ahl [13] al-bayt. It is also elaborated upon by the scholar
Ibn Miftah in the Sharh al-azhar and [al-Faqgih Yasuf] Ibn ‘Uthman in his
book al-Thamarat, which refers to the statement of God [Q 2:180]: [14]
It is prescribed, when death approaches any of you, if he leave any
goods, that he make a bequest [testament] to parents and next of kin,
according to reasonable usage; this is due from the God-fearing.”®
This is also referred to in [the figh works] Shifa’ al-uwam™ and [15]
also in Bulugh al-maram.8°

The decree lists major Zaydi scholars and authoritative works in classical
Zaydism. Then it points even more specifically to the legal problem: The verse
Q 2180 is interpreted as a verse that proves that it is permissable to undertake
testamentation to heirs. This verse, according to Sunni consensus, was abro-
gated by the later revealed inheritance verses. However, it is difficult to argue
that they also completely overruled any possibility of testamentation to heirs.
To support this, the hadith “no testamentation to an heir” was used and there-
fore the validity of this hadith is an important part of the (Sunni) argument,
although usually a hadith cannot overrule a Quranic verse. The Zaydis did not
follow this argument; rather they made the jurisprudential explanation (given
below) part of the decree. The problem is somewhat complicated and the clar-
ification falls towards the end, in a somehow inverted structure:

The essence of the question (al-hasil) is that concerning the sequence of
revelation (sabab al-nuzul) the ‘ulama’ disagreed: Does this Qur'anic verse
[Q 2180] still carry legal effect (muhkama) or is it abrogated (mansukha)
[by the later revealed inheritance verses]? Indeed, most scholars inclined
towards the view that [16] it was abrogated. This [theoretical position] is

77  Al-Murtada and al-Nasir refer to the imamic titles of the two sons of al-Hadi, Muhammad
and Ahmad, who were the successive imams after their father. See, for instance, the chro-
nology of the early Hadawi imams: Gochenour, “The Penetration of Zaydi Islam,” 64.

78  Trans. Abdullah Yusuf Ali, The Holy Quran: Translation and Commentary (Islamic Propa-
gation Centre International, 1934), 71.

79  The Shifa’ al-uwam is a commentary on al-Hadr’s Ahkam by Ibn Husayn b. Badr al-Din
al-Amiry, Shif@’ al-uwam fi ahadith al-ahkam li-l-tamyiz bayna al-halal wa-l-haram. For a
biography of al-Amir (d. 1263 or 1264), see Ibn Miftah, Sharh al-azhar, 1:48 and 1:59—60.

80  This may be a reference to the Bultigh al-maram by Ibn Hajar al-‘Asqalani (d. 852/1449);
it was later commented upon by Ibn al-Amir in the work Subul al-salam sharh buliigh
al-maram min adillat al-ahkam. However, it is a very common title and it could refer to
other works.
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81

82

83

built on the view that the testament (wasiya) was originally obligatory
(wajib). This view is attributed to the commander of the faithful, ‘A’isha,
‘Umar, and ‘Tkrima [17] and this is the view that is held by the imams
of the ahl al-bayt. The school of al-Hadi elaborated that it was only the
obligatory aspect that was abrogated, not the [18] permissible aspect of
the rule (naskh al-wujib duna al-jawaz) and further, that the statement
“no testamentation to an heir” refers to the view that in the very begin-
ning of Islam the testament to heirs was obligatory. [19] This was one of
the two legal aspects of the rule, and the abrogation did not affect the sec-
ond legal aspect, namely the permissibility of testamentation to an heir.

Despite this, in this noble decree there is a unification of views also in
accordance with [20] the majority of the usul scholars who validate the
concept [that some verses] of the Book are abrogated and the concept of
abrogation of a mutawatir hadith by an ahad [single transmission, weak-
er| hadith. They took this claim to the point that this specific hadith, even
if it is recognized as originally ahad, [21] was still given validity, as if it
[had become] mutawatir because of the usefulness of this [hadith].8!

It is elaborated upon by al-Zamakhshari that this restriction [to one-
third] is only relevant in cases of intended damage (mudarra)8? from he
who makes the testament (al-musi) [22], according to the words of the
exalted “no damage” [Q 4:12]. Al-Zamakhshar states: “This refers to a tes-
tament of more than one-third, or one-third exactly. If less than one-third
is given as testament, even if the testator’s intention is to cause damage to
his heirs, or anger between them, this is not God’s concern.”$?

The actual wording is very unclear in the manuscript, but it could read mutalga bi- umaud.
The argument, that the hadith is given the status of mutawatir even if it clearly is ahad,
is stated by al-Zamakhshari at Q 2:180. Abu I-Qasim Mahmud b. ‘Umar al-Zamakhshari,
Tafsir al-kashshshaf ‘an haqa@’iq al-tanzil wa-‘uyin al-aqawil fi wujith al-ta’wil (Beirut: Dar
al-Ma’rifa, 2006), 111.

Ghayra mudarrin. Here “damage” or “disadvantage” is perhaps a better term, as in “dis-
advantage for some of the heirs” as it refers to verse Q 4:12, which is one of the central
inheritance verses. The latter half of the verse as translated by Yusuf Ali reads: “If a man
or a woman whose inheritance is in question, has left neither ascendants nor descen-
dants, but has left a brother or a sister, each of the two gets a sixth; but if more than two,
they share in a third; after payment of legacies and debts; so that no loss is caused (to
any one). Thus is it ordained by God, And God is All-knowing, Most Forbearing” “... min
ba‘adi wastyatin yusa biha aw daynin ghayra mudarrin wastyatan mina Llahi ..."4:12, 182.
Ali (trans.), The Holy Qur'an. Yusuf Ali uses the term “legacy” for wastya. Often when this
specific verse is referred to in similar debates, the first part of the verse “wasiyatan min
Allah” is used as a reference as well.

al-Zamakhshari, Tafsir al-kashshshaf, 226.
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The argument starts by referring to the mainstream Zaydi view, which ex-
plains why the hadith “no testamentation to an heir” does not carry any legal
prohibition. That is, in the early days of Islam the common understanding of
Q 2180 was that the testament was not only “allowed,” but indeed “obligatory”
(wajib). The crux of the argument is that only the testament’s obligatory char-
acter (al-wujub) was abrogated, not its permissibility (al-jawaz). Thus the tes-
tament to an heir changed from being obligatory to being permissible.84 The
Sunnis and traditionists opposed to this somehow peculiar explanation re-
sponded by simply overlooking it. They refer to the strength of the hadith and
the principle that a strong, and preferably mutawatir hadith indeed can abro-
gate the Quran, or help in the argumentation of the abrogation. The author of
the decree does not attack this directly, and he admits that the hadith is con-
sidered important. However, he also points to the fact that the sadith in ques-
tion is not firmly defined as mutawatir, the reason the hadith was given this
strength, was its usefulness. Whether or not consensus can upgrade a hadith
from ahad to mutawatir is not relevant here. Here the relevance is the way
the author of the decree points to this human construction in an otherwise
literalist, traditionist argument and uses it to implicitly undermine the argu-
mentative power of the hadith. The author uses al-Zamakhsharl as a source
of authority®> and points to al-ZamakhsharT’s interpretation of Q 4:12, which
states that inheritance shares can be distributed after payment of a loan or a
non-damaging testament; less than one-third, if the testament does not pro-
duce damage or disadvantage.86

=»

84  The discussion around the wastya li-warith falls in the “chapter of wasaya,” Ibn Miftah,
Sharh al-azhar (1980 ed.), 4:516, where it also, in brief terms, refers to the abrogation of the
wujib but not the jawaz and gives the example of the fasting of the day of Ashura, which
also became “permissible” and not “prohibited” after the “necessity” was abrogated, that
is, it bolsters the argument that an abrogation can apply to one of the five categories of
permissibility.

85  According to most informants, al-Zamakhshari’s exegesis, Tafsir al-kashshaf, is the most
important Quran exegesis (tafsir) among Zaydis today.

86  See ghayr mudarr, n82 above. This topic is discussed by Powers, but he seems to under-
stand from al-Zamakhshari that he accepted the full abrogation of Q 2:180. In one way
he did, but as the argument in the Risala al-mahdawiyya explains, al-Zamakhshari did
not think that the abrogation also took away what was below the “free” third, which is an
important specification. A testament of one-third does not cause “damage” and there-
fore is not abrogated by Q 412, an interpretation which necessitates the grammatical
insight presented by al-Zamakhshari. This latter statement is not treated under Q 2:180
in al-ZamakhsharT's Tafsir al-kashshaf that Powers examines, but rather Q 412 (ghayr
mudarr: hal ... wa-dhalika an yist bi-ziyada ‘ald [-thulth ...). Powers, however, does discuss
other scholars who were against the abrogation, such as Fakhr al-Din al-Razi, however, he
concludes that theirs became a minority position. Powers, “On the Abrogation,” 280—285.
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Later in the debate about this hadith, al-Shawkant states that according to
the important scholar Muhammad b. Isma‘ll al-Amir (d. 182/1769), who was
contemporary to this decree, testamentation to an heir is considered valid,
while al-Shawkani himself was opposed to this, and he elaborates upon this in
his treatises on the topic in al-Fath al-rabbani.8”

8.2 The Question of Wadqf for Some of the Heirs Without Others

The second question the decree addresses is whether or not the exclusionary
form of wagqf, that is, a waqf made for some of the heirs that excludes others,
is valid.

[23] And among these [questions] is the question of wagf for some of
the heirs without others. It is the law school of our imams, peace be
upon them, [24] to allow this (tajwiz dhalika) and to argue for its validity
(al-qawl bi-sihhatihi). Such a valid exclusionary wagfrarely occurs, unless
the founder’s religion, piety, and knowledge about the law can be estab-
lished, as al-Sayyid al-‘Allama ‘Izz al-Din b. al-Murtada [25] b. al-Qasim
clarified, the view of Imam Izz al-Din, who made the following response
to a question from someone who made a waqffor his children (awladihi)
and excluded the awlad al-banat.

Imam ‘Izz al-Din upheld, as we can see from the [26] formulation of
his answer, the exclusion of the awlad al-banat and similar to what was
mentioned, does not contradict a pious intention (la yunafi qasd
al-qurba) and it is not prohibited for him to do (l@ yumna“minhu) if the
founder made the exclusion with [good] intention [27] or if his intention
can be known. However, Imam ‘Izz al-Din also stated,

“But we do have a principle (lakinna lana ‘agida) which is that the
good intention of the founder only seldom appears absolute (la yukad
yatamahhad qasd al-qurba illa nadiran), such as in a person [28] whose
religion, moral nature, piety, and knowledge about the rules of wagf can
be established. These [persons] are few—even if they are not misusing
this rule made by our forefathers—who made [29] wagqffor the purpose
which is outwardly claimed.”88 So, the role of doubt is emphasized by

Al-Zamakhshari, Tafsir al-kashshaf, 266. See also David S. Powers, “The Islamic Law of
Inheritance Reconsidered: A New Reading of Q. 4:12b,” Studia Islamica 55 (1982): 61-94.
87  al-Shawkani, al-Fath al-rabbant, 10:4845. Ibn al-Amir’s works have not been consulted in
this study.
88 This is a more or less direct quotation from the fatwa collection of al-Hadi ‘Izz al-Din,
Majmu‘rasa’il, 2:466. These lines are otherwise fairly unclear and it is difficult to establish
if they are based on the decree only.
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Imam ‘Izz al-Din, which means to avoid rushing to use this rule [30] that
the imams made. Then he said in the end of the fatwa:

“Let us not forget the element of doubt without mentioning those who
did this among the imams and the pious forefathers; it is enough to men-
tion as proof of that, the [31] wagf attributed to the most knowledgeable
of imams and he who was himself an ocean of knowledge, [al-Hadi]
Yahya b. al-Husayn, may peace be upon him, and similarly, more than one
of the later imams, [32] among them our father Imam al-Hadi ‘Al1 b.
al-Mu’ayyad.8? Indeed, he excluded the awlad al-banat and presented ar-
guments for the validity of the wagqf (ihtajja ‘ala isabatihi) and produced
proofs (wa-‘allala ilal) and clarified and elaborated (awdaha wa-bayya-
na) the pious intention he had by using weighty evidence (adilla
rajiha)."90

The argument in this question is almost exclusively based on a fatwa by Imam
‘Izz al-Din. The author also refers to the practice of “several” imams and the
very beginning of the argument refers to the fact that the madhhab indeed
renders the exclusionary form of waqfvalid. The crux of Imam ‘Izz al-Din’s ar-
gument is that piety and pious intention is difficult to measure and that there
could be piety even in an exclusionary waqf The rule that pious intent is dif-
ficult to measure should not be used as an excuse hastily. This way of relating
the validity of a waqfto piety and then saying that piety is difficult to establish,
therefore the exclusionary wagqfis valid, is a type of argument also found in
al-Qadi ‘Abd al-Jabbar’s fatwa below. The result is that a waqf excluding some
heirs is valid if it is made by a knowledgeable person with good intentions.

9 al-Shawkani’s Views (d. 1250/1834)

Al-Shawkani was opposed to the idea of allowing the exclusion of the awlad
al-banat in waqf. He did not accept the opinions of previous imams as valid
simply because they were imams. Al-Shawkani claimed that he was not bound
by the Hadawi-Zaydi law school and that he could revert to the original sources
of the shari‘a and build the law from there.

89  Imam al-Had1 ‘Ali (d. 836/1432) was his grandfather.
90 See also al-Hadi ‘Izz al-Din, Majmii‘ rasa’il, 2:466.
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9.1 The Nayl al-awtar

Already in 1795 when he was just thirty-five years old, al-Shawkani had com-
pleted his hadith commentary, Nay! al-awtar [The achievement of the goal].%!
This work is a hadith commentary in which important hadiths are collected
according to legal topic; it includes a chapter on wagf. At the end of a section
called “Section on the question that children of the children are included in
the term children by circumstantial evidence, but not absolutely,”92 he men-
tions: “Whoever makes a wagqf for his children (awlad), [in this] the children
of the children enter, whoever is born, and also the females, and in this [ques-
tion] there is disagreement: What strengthens the argument of inclusion of the
females is ...”93 And then he mentions several hadiths, the relevance of which
is sometimes hard to see for scholars not specialized in hadith.* Then, very
shortly after this, he excuses himself for not providing the full argument for the
sake of shortening the discussion.

What we can understand from the above is that al-Shawkan1 does not dis-
cuss the legality of excluding the females or the awlad al-banat as such. He
only discusses what the term “children” (awlad) means legally; whether or not
the term includes the awlad al-banat according to that specific hadith. Thus in
his statement there is no prohibition of exclusion per se. Nowhere in the Nay!
does he address the issue of this type of family waqf. The Nay! is a typical exam-
ple of scholarly, academic figh that is more oriented toward the hadiths as an
academic science than towards legal debates in the field of codification. This is
an example in which the question arises because there is material available in
the form of hadiths, and not because the problem was encountered in “the real
world.” In this way, figh and certain knowledge is produced, but it is, arguably,
poor material for law. Note that this work was done early in his career and we
do see a development in his authorship over time, in that his later works are
much more legally oriented.

9.2 al-Shawkant’s Fatwa Collection, al-Fath al-rabbani
There are at least two treatises in al-Fath al-rabbani that are highly relevant:
Both these treatises also appear in very abbreviated form and slightly changed

91  Haykel, Revival and Reform, 19.

92  “Bab anna al-waqf ‘ala l-awlad yadkhulu fihi walad al-walad bi-l-qarina la bi-l-itlag,”
al-Shawkani, Nay! al-awtar, 8:34.

93  Ibid., 8:36.

94  Thisis a peculiarity of al-Shawkani: he continually stresses that the shari is so clear that
the only thing needed is his specific, methodologically based deduction. However, many
of the numerous hadiths he quotes are not easy to understand and their relevance and
validity to rather different legal questions in diverse historical contexts is certainly not
clear. Thus his references to validity are not as clear as he claims.
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versions in his critique of Zaydi figh, al-Say!l al-jarrar [The raging flood]. The
first fatwa is a compound of several related questions; below is a translation
of the sub-question among those related to the form of family wagqf that ex-
cludes the awlad al-banat.®> In this section of the fatwa he states that most
wagqfin those days were made with the purpose of excluding some of the heirs:
“And when this situation reflects the general picture, then the a priori view of
every waqf should be the lack of pious intention. The judges are not to render
a wagqf'valid, except after the establishment of a strong probability (ghalabat
al-zann) of the presence of pious intention.”¢ His stand is clear and his argu-
ment opposes the exclusion of heirs in waqf, but what he means by “strong
probability of pious intention” is not clear. Al-Shawkani was a chief gadi and
the question we must ask is, to what degree was such a fatwa meant as law, or
was it a polemic against the Hadaw1-Zaydis who allowed for these “legal ruses.”
In order to answer that question we must find evidence that his view in these
matters was enforced in court, and this is a topic that has, unfortunately, not
been researched.

9.3 al-Shawkant’s Views in the Sayl al-Jarrar

Several of al-ShawkanT’s fatwas and treatises were abridged and compiled in
the Sayl al-jarrar. Below is a fatwa including argumentation against the exclu-
sion of heirs. It is written in clear language, but scattered with polemical meta-
phors, in an almost populist style. It is here that for the first time in this debate
we see the explicit use of the term waqf dhurri:

And he [Ibn al-Murtada, the author of the Sharh al-azhar] says: When it
comes to defining the beneficiaries, a condition is good intention (qurba).

95  The fatwa is found in the treatise of Muhammad b. ‘Ali I-Shawkani, “Sw’al hal yajuzu bay*
al-mawquf ‘ala l-dhurriya ‘inda masis al-haja,” in Dhakh@ir ‘ulama’ al-yaman, ed. ‘Abd
al-Karim al-Jirafi (Beirut: Mu’assasat Dar al-Kitab al-Hadith), 174—175. The fatwa treatise
is also found in “Su’al fi waqf al-dhurriyya” (Sanaa: Dar al-Makhtatat, MS vol. g5, fols.
18-18). And in al-Fath al-rabbant, 8:411—4128. In the two last sources the treatise has the
name “Su‘al fil-waqf ‘ala I-dhurriyya.” Al-ShawkanT’s treatises and fatwas are very compre-
hensive and partly overlap in content. In the Fath al-rabbani there are two fatwas specifi-
cally about wagf, the second one is mentioned above “su’al fi waqf al-dhurriyya,” and the
first one is entitled “Bahth fi man waqqafa ‘ala awladihi dana zawjatihi,” al-Shawkani,
al-Fath al-rabbant, 8:4019—4025. He also discusses family wagqf as a legal ruse: “Dararat
tayaqquz al-bahith li-hiyal al-fuqaha’ fa-1a yu‘tabar fiha,” in the Adab al-talab, 237—246.
According to the editor of the Adab al-talab, al-Shawkani has several other treatises on
the topic, mainly related to the issue of wasiya, see Adab al-talab, 242—243 n3.

96  al-Shawkani, “Su’al hal yajizu.” And in the treatise “Sual fi I-waqf al-dhurriyya,” al-Fath
al-rabbani, 8:4121.
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I say: This waqf, that the shari‘a brought us, and that God’s Prophet
encouraged us make, and which his followers also practiced—this is in-
deed what brings one nearer to God, ‘azza wa jalla.®” Waqfis a continu-
ous charity in which the merit is not cut off from the actor (al-fa‘il) even
after his death. Therefore, it is invalid (la yasihhu) if a beneficiary is not
pious, because this is against the essence of a shar Twagqf- Pious intention
(qurba) is found in everything that the shar‘ defined as meritorious for
the actor, whatever it may be.

For example, he who makes a wagqf for the feeding of a specific type of
respectable animal; his wagqf is valid, because it has been established in
the true Sunna: “that in every liver there is some good”®® and similarly, if
someone makes a wagqf for the sake of cleaning a mosque or something
that eases the lives of [fellow] Muslims, that calls the Muslim to his
path,® then verily, this waqf is valid because of the strong presence of
evidence (li-wurud al-adilla al-dalla) pointing to an outcome in the form
of merit (ajr) for the actor of those actions. Note that these examples of
wagqf mentioned above are similar and result in merit for its actor, and
belong to what is certain knowledge when it comes to the production of
merit.

So far, al-Shawkani has explained that waqfin general is indeed valid, at least
for certain types of beneficiaries, and that these types of beneficiaries can be
firmly established based on various hadiths that state that a certain act pro-
duces merit. Then he changes his focus to the negative forms of wagf:

97

98

99
100

As for the types of wagfthat are made with the intention to prevent what
God wanted to enhance, and to deviate from God’s inheritance shares,
then verily, these types are fundamentally invalid (batil min aslihi) and
such a wagqf cannot ever have taken contractual effect in the first place.
An example is he who makes a waqf for his male children without the
females among them and similar to this. Verily, in this type of waqf'there
is no pious intention, rather there is an intention to circumvent God’s
rules and recalcitrance toward the shari‘a He has made for his servants.10°

Al-Shawkani, like other Muslim scholars, uses a wide variety of these phrases following
the mention of the name of God, the Prophet, and the Companions; such phrases have
been left out hereafter.

“Anna fI kull kibd rutbatan ajran.” The editor refers to where the hadith can be found in
the various hadith collections.

“Aw yarfa’u ma yuw’adhdhi I-muslimin fi turuqihim,” also a hadith.

“Ma sharra‘ahu li-‘ubadihi”
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This person has thus made his un-godly wagqf as an instrument for this
diabolic purpose!’®* Oh, how common is this type of wagqf'in our times!
And the same [for] a wagf made by a person whose only intention is to
keep the property within the male descent line (al-dhurriyya) and to pre-
vent the property of leaving the descent line.'92 Such a person makes it
into a family waqf (waqf ‘ala [-dhurriyya). Verily, this person only wants
to deviate from God’s rules which is the [intergenerational] transfer of
property through inheritance (intigal al-milk bi-l-mirath), so that the heir
is given his right and can do what he wants with his inheritance. Whether
the heirs are rich or poor is not at all important in this question: wagqfis
for God.

His message is clear, at least in his moral condemnation. It is noteworthy that
he explicitly states that God’s rules are that the intergenerational transfer of
property should follow the inheritance rules and not other concepts like wagf
or wastya. Then he notes the exceptions:

However, there may on rare occasions be found pious intention in fam-
ily waqfs according to the needs of individuals. It is for the public ad-
ministrator (al-ndazir) to define the factors that are to be followed in this.
Among these rare cases are waqfs for those among the descendants who
maintain piety and good behavior, or those who engage in studies of im.
This type of waqf may perhaps (rubbama) contain a pure goal and an
achievable pious intention (qurba mutahaqqaqatan).

The opening al-Shawkan gives for the use of family wagf, is a family wagfthat
is explicitly tied to charitable purposes inside the family. This is also the posi-
tion of the law today.1°% He does not specify how this should be legally specified
for a judge in doubt. In the final paragraph he produces some polemical reflec-
tions in which he claims that although family wagf remains a moral question,
the validity of family wagqfin general is not a legal concept that man can simply
validate himself, rather it is up to the sharia. “All acts are judged according

101 “wa-ja‘ala hadha l-waqf al-taghuti dhari‘atan ila dhalika al-maqsad al-shaytani” Note
that the word taghut is often referred to as tribal custom and practices not based on the
shart‘a, and the word is put next to the word dhartatan, which is very similar in sound to
dhurri, the term for family waqf’ This sentence is just one of many that shows his virtuoso
use of the language.

102 Here the term dhurriyya is used to refer to local perceptions that only include the male
descent line, i.e., awlad al-sulb.

103 Wizarat al-Shu’tin al-Qanuniyya, Qanun al-waqf al-shar, article 33.
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to intention (al-a‘mal bi-l-niyyat), however, the validation of the exclusionary
family waqf'should be delegated to what God has ruled between his worship-
pers, and His approval is the better and right.”104

9.4 al-Shawkant’s Views in al-Darar1

Among al-Shawkant’s later works is a figh work in a matn-sharh style called al-
Darari l-mudiya sharh al-Durrar al-bahiya. 1t is very short, and the matn of the
chapter on wagqfis just a paragraph. Here, he has one rule, among other rules
that seem to be included because of their basis in hadiths rather than their
direct usefulness, but this rule can be recognized from the previous debates:
“Whoever makes a waqf that leads to disadvantage to an heir; this wagqf'is in-
valid (wa-man waqqafa shay'an mudarratan li-warithihi fa-huwa batil).”°5 His
explanation and commentary (sharh) on this is:

This is so because it [wagqf] is among the concepts that God the exalt-
ed did not authorize, except and only as continuous charity (sadaga
jariya), which is of [continuous] benefit for the founder; not as an on-
going sin with a resulting eternal punishment. God the exalted prohib-
ited harm (dirar) in His book, both generally and specifically (‘umuman
wa-khusisan), and the Prophet prohibited it in general in the hadith “No
harm in Islam” (la darar wa-la dirar ft [-Islam). It was also mentioned pre-
viously, concerning specific rules related to harming [one’s] neighbour
(dirar al-jar) and [doing] harm by [one’s] testament (dirar al-wasiya) and
similar to these two.106

His sharh adds arguments to underpin the rule. As a sharh compared to other
figh debates, it is univocal. This aspect of univocality makes it very close to
the genre of imamic decrees and codification and less a reconstruction of an
academic figh discussion. By looking more closely at his arguments we see
that they stop long before stating the exact relationship between “no disad-
vantage to an heir in waqf,” and “no harm in Islam,” and the relation between
not “harming [one’s] neighbour” and “[doing] harm by [one’s] testament.” He
does not identify precisely how he takes validity from one rule and transfers
it to the next. The principle of “no harm in Islam” is a general rule, while in
the other two, which are considered more specific, a more specific underlying

104 al-Shawkani, al-Say!l al-jarrar, 3:51-52.

105 al-Shawkani, al-Darari -mudiya sharh al-Durrar al-bahiya (Damascus and Beirut: Mu’as-
sasat al-Kutub al-Thaqafiyya, 1988), 303.

106 Ibid., 304.
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cause (illa), must be identified. This belongs to the technicalities of analogy
(giyas), but again, this giyas is, as before in this debate, not explicitly invoked
in this specific rule by al-Shawkan. It is merely left for the reader to assume. By
calling it a giyas, it would probably not be up to the “standards” of argumenta-
tion that the usu! literature for a proper giyas demands, thus the level of argu-
mentation is deliberately kept vague, and the validity is invoked by numerous
citations of hadiths and citations from the Qur’an. Reading his text, we almost
forget that there are arguments against al-Shawkani’s views, which centre on
the idea that it is not considered “harm” in the first place to favour some of
one’s children as long as it is within the limit, that is, the one-third, and that an
individual is given a certain freedom concerning what he does with his wealth
during his lifetime.

Al-Shawkani has written extensively on his views on the fadith “no testa-
mentation to an heir” in a treatise called Igna“ al-bahith bi-daf* ma zannuhu
dalilan ‘ala jawaz al-wastya li-l-warith [The satisfaction of the researcher in
correcting his assumption concerning the evidence of the validity of the tes-
tament to an heir].197 And it suffices here to say that he takes a Sunni stand,
and opposes the argument as exemplified in the Risala al-mahdawiyya. Ac-
cording to him, the treatise was made in response to a work by Ibn al-Amir (d.
1183/1769), in which Ibn al-Amir argued for the validity of testamentation to an
heir. Ibn al-Amir’s treatise is called Igna“ al-bahith bi-igamat al-adilla bi-sihhat
al-wastya li-l-warith [The satisfaction of the researcher by presentation of the
evidence of the validity of testamentation to an heir].198

In concluding the section on al-Shawkan’s views, we can say that in his
later works he was firmly opposed to the exclusionary form of family wagfs. His
moral condemnation is crystal clear, as is his legal prohibition, although there
are some cases in which piety can be a valid foundation. We do not have the
historical evidence necessary to determine to what extent the judges used this
rule. Thus until the period of Imam Yahya, the history of codification is only a
history of the norm; the court practice can only be assumed from the norma-
tive text based in the assumed political power of the authorities. As Haykel
reminds us, we should not forget that the act of producing and publishing
ikhtiyarat was also an act of demonstrating the ability to rule. Haykel mentions
that the ikhtiyarat thus had a “reflexive quality”; they made the ruler appear

107 Al-Shawkani has several treatises on the matter of the la wasiya li-warith. As with the
questions related to waqf, these can be found in abbreviated form in the Say! al-jarrar,
in the Fath al-rabbani the treatise is referred to as “Iqna‘ al-bahith bi-daf* ma zannuhu
dalilan ‘ala jawaz al-waslya li-l-warith,” 10:4839-4864 and “Jawwab sw’al wurida min Abi
‘Arish hawla al-wasiya bi-I-thulth,” 10:4865-4880. al-Shawkani, al-Fath al-rabbant.

108 Ibid., 10:4865.
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learned.!%? Thus “codification” could also have a discursive aspect wider than
the mere issuing of laws intended to be followed. This discursive element can
be seen clearly in the quotation from al-Say! al-jarrar above. Even if he was a
chief gadiin a position to produce law, it is problematic to call his works “codi-
fication” until we have more historical evidence about actual court practice.

10 Imam Yahya’s Decrees

In 1911 when Imam Yahya took over the political power and judiciary in the
highlands from the Ottomans, he did not immediately issue any decrees on the
matter of family waqf. The Ottomans used Hanafi judges in some cities, but we
have little information about the extent to which they applied Hanafi law and
hereunder wagflaw.1'® With regard to legal rulings, we know that waqfs exclud-
ing the awlad al-banat were legal, at least according to the most common views
in the Hanafl law school, as is shown at the end of this chapter.

We do not know exactly when Imam Yahya started to issue his decrees
(tkhtiyarat), only that he set up an appeal court in Sanaa even before he en-
tered the city. The first decrees were not printed. One early handwritten ex-
ample dates from 1934, and can be found in al-‘Alim1’s al-Taglidiyya.'! A print-
ed version, and indeed a version that is versified and commented upon, Sirat
al-‘arifin, was made by al-Shamaht and published in 1937.1> Both these ver-
sions contain codified legal rules related to the balance between the inheri-
tance rules and the wagfrules.

10.1 The Early Years of Imam Yahya
During the first years, that is from 1911 and into the 1920s, we do not know of
any decrees directed to all the judges.!’® Some material that is relevant for this

109 Haykel, Revival and Reform, 202. In this case al-Shawkani was not the imam, but rather
representing his office and producing his own theories of how knowledge and power
should be connected. Here Messick’s work about the discursive power of sharia texts is
also highly relevant.

110 The Ottomans tried to reform and unify the courts, but it seems that this was achieved to
an extent, and only in the larger cities. For details, see Kiihn, “Shaping Ottoman Rule in
Yemen”; Bostan, “Institutionalizing Justice in a Distant Province.”

111 al-Alimi, al-Taglidiyya, 258-259.

112 al-Shamahj, Sirat al-arifin.

113 An early fatwa on the issue (from 1328/1910) by Imam Yahya is given in Salim, Wathaiq
Yamaniyya, 202—204. Here Imam Yahya answers a question from the judge in Kawkaban,
al-Sayyid ‘Al b. Ahmad b. Muhammad Sharaf al-Din. The fatwa states that all charitable
dispositions are to be limited to the rules of the wastya and thus be limited to one-third
and to take effect after death. Furthermore, “commoners” (al-@mmi), despite their lack of
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early period can be found in the first printed version of the Sharh al-azhar
from 1913-14.14 In the first pages there is a short collection of fatwas and trea-
tises (which were retained in the 1980 edition of the Sharh al-azhar) that cen-
tre on “practical” legal problems of the type a local judge would encounter:
customary sharecropping, marriage, inheritance, and also wagqf. It is unlikely
that the fatwas in the printed version of the Sharh al-azhar of these early years
diverged significantly from the legal views of Imam Yahya and they must at
least represent some sort of consensus of the scholarly community around
him at the time.

There are two waqf related fatwas, both presumably issued by al-Qadi ‘Abd
al-Jabbar al-Jabburl 1-Sanani (d. 1184/1771).115 He was thus contemporary with
Imam al-Mahdi -‘Abbas, but his text is included here because his fatwa was
reused in the printed edition of the Sharh al-azhar. The first fatwa starts with a
rule that is not directly relevant here, but the second rule is and the two rules
are formulated together and conceptually linked: “A question [is related] about
a man who made wagf of some of his property for his heirs (al-waratha), with-
in the third (gadr al-thulth) as a charity (hukm al-sadaqa).” The usage of terms
reveals that the one who asks, mixes several concepts. What should a judge
or a mufii think when he hears the concepts wagqf, heirs, the third, and charity
together in one short sentence? The question demonstrates why this fatwa was
included in the introduction of the Sharh al-azhar. The question continues:
“Is (hal) the division (al-gisma) to be according to persons (‘ala [-ru’is), where
the males and the females are given the same, or is the division to be accord-
ing to the inheritance shares (al-fara’id)? The waqf'is for the dhurriyya and its
division is not specified.” Both options are legal in Zaydi waqf figh, and it is up
to the founder to specify this. However, if it has not been specified, the former
is to be assumed.

And are (hal) the awlad al-banat included after their inheritors have died,
and are their children (‘ayyaluhunna) [of the awlad al-banat] included in
the aforementioned wagf or not?

knowledge about the sharia, are to be allowed to undertake such dispositions. Ibid., 204.
The fatwa does not address the issue of exclusion of the awlad al-banat.

114 See the uncertainty concerning the date of the first version in chapter 4.

115 Ibn Miftah, Sharh al-azhar (1980 ed.), 1:51. The gadi ‘Abd al-Jabbar al-Jabbtur I-Sanani
(d. 1771) is the only man by the name of ‘Abd al-Jabbar in Zabara’s Nashr al-‘arf. He was
the judge of Sanaa under Imam al-Mahdi 1-‘Abbas, but withdrew because of a quarrel
with chief gadi al-Sahali. He studied under al-Amir including the hadith sciences. Zabara,
Nashr al-‘arf, 2:30-31. Zabara also quotes Ahmad Qatin who quotes ‘Abd al-Jabbar about
the waqfpractices in Lower Yemen. Nashr al-‘arf, 2:235. This is mentioned in the following
chapter.
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Al-Qadi ‘Abd al-Jabbar answered: “The wagqf is to be divided equally
according to individuals (‘ala l-rw’is) if the founder did not specify that
the waqfis according to the sharia fractions (al-fara’id al-shariyya) [the
shares of the inheritance rules] and as for family waqf (al-dhurriyya), the
children of the females are included.”6

Our focus is only on the last part of the fatwa: “As for the term descendants
(dhurriyya), the children of the females are included.” This is actually in har-
mony with most views, that is, that the term “descendants,” al-dhurriyya, is a
term or wording that includes the awlad al-banat, while other terms can be
used in the wagfinitiation to exclude them. Thus this fatwa does not claim that
the exclusionary waqf (which excludes the awlad al-banat) is illegal, it sim-
ply claims that the term dhurriyya includes them. Before the following wagqf
fatwa no new author is introduced, thus presumably it is provided by the same
author, al-Qadi ‘Abd al-Jabbar.

The answer to another question concerning whoever intends with a wagfto
exclude heirs:

The answer: He who intends with the wagqf the exclusion of heirs, this
waqf is invalid (la@ yasihhu) and no legal effects take place (la yunfadhu
minhu shay’). Pious intention is a condition in wagfand whoever express-
es with his intent (gasd) to ignore what God has written [has commit-
ted] a great sin. However, and with no doubt, the plaintiff (al-mudda?)
must produce evidence (igamat burhan) of his claim that the founder’s
intent was to exclude (qasd al-hurman), because the intent is a matter of
the heart (amr galbi) that can only be established (innama yastadillu) by
what is expressed in words of legal meaning (bi-ma zahara min al-aqwal
al-dalla), thus he has to prove that the exclusion is intended (magsid),
such as is elaborated in the chapter of acknowledgements (igrar) in the
figh books.1”

The first half of the fatwa follows the pattern of moral condemnation that we
saw in al-Shawkant’s views. And similarly it turns around with a notable “how-
ever”: An heir who feels excluded and who goes to the judge must be able to
prove that the exclusion was “intended,” and this can only be proven if the
founder has used certain words. By this “however” the answer also changes
from a philosophical and moral tone and into one of legal language: “plaintift”

116 Ibn Miftah, Sharh al-azhar (1980 ed.), 1:51.
117 Ibid.
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(mudda‘), “evidence” (burhan), “words of legal meaning” (awqgal dalla). The
fatwa does not refer to which words would prove this intent, and thus invali-
date the wagqf or forcibly include the awlad al-banat. '8 If this second part had
not come after the “however,” the fatwa would follow those who claim that
the exclusion is illegal, and this is the first time we see more “procedural ne-
cessities” mentioned. Would not the mere exclusion of awlad al-banat, as a
fact in itself be enough? Does he mean that words like “man yantasibu ilayya”
have to be found in the waqf document? Or does the mufii actually mean that
there are no such words that can “prove” the intent? Does it mean that it is
legal to exclude an heir from the wagqfif this was not the primary intention of
the founder, but merely a side effect? This fatwa would have been much more
useful if the mufti provided the exact words necessary to clarify the intent to
exclude. Perhaps they were left out in order to leave the fatwa open for further
specification at a later point in a time, if the question was not settled. It is
not necessary to try to establish the exact meaning of the fatwa here. What is
important is to see this as part of the background and an example of the legal
situation in the early years of Imam Yahya's rule, when the fatwa was inserted
into a section “useful for the judges” in the first printed version of the Sharh
al-azhar. The legal problem of the status of the awlad al-banat was clearly still
there, and without a strong centralized court system, the question would in
any case be left open to the discretion of the individual judges, thus producing
a variety of legal practices. When Imam Yahya started to issue his decrees, this
was one of the most important legal matters in which figh had to be codified
into clear, coherent, applicable law.

10.2  The Decrees (Ikhtiyarat) of Imam Yahya

In the 1930s, Imam Yahya achieved stronger political control. In many rural
areas women did not receive inheritance at all during al-Shawkan’s time, and
this continued well into Imam Yahya’s reign. The tribal areas of Lower Hashid
were the last areas where this practice was allowed; it was put to an end in
1932.119 Such an account is a very strong claim, but it is relevant as an example

118 As for which words carry which legal implication according to the madhhab, see the
elaboration of the footnotes of Ibn Miftah, Sharh al-azhar as treated below in the section
dealing with al-Taj al-mudhhab.

119 Al-Shawkani, Adab al-talab, 243 n*. The editor of al-Shawkant’s Adab al-talab, ‘Abdallah
al-Surayhi, specifies that Lower Hashid refers to ‘Udhar and al-‘Usaymat. Dresch men-
tions punitive campaigns undertaken at this time by the imam against Hashid, partly
legitimated by the need to correct the tribal custom of denying inheritance to women.
Dresch, Tribes, 227.
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of how the imam’s law was extended only gradually into the rural tribal areas
and how the need for law was portrayed.

Imam Yahya's decrees started as a list that was posted on the wall at the
court of appeal. One example is the decree dated 23 Jumada 1-Ula 1352 [3 Sep-
tember1934]:
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FIGURE 10 The two first ikhtiyarat of Imam Yahya’s list (al-‘Alimi, al-Taqlidiyya, 259).

The questions related to wasiya and wagqf are among the first rules of a list of

twenty-eight.120 These two rules read:

1. [There shall be] no gift and no testament for some of the heirs without
others, according to the hadith of Nu‘man b. Bashir'?! and according to
His, the exalted’s, statement: “No harm in testament from God” (ghayr
mudarr wasiya min Allah).12?

120 Rule numbers 20, 21, and 22 also deal with aspects of family wagqf, but parts of the sentenc-
es in the document are barely readable. However, in meaning, they are in full accordance
with those found in the Sirat al-Grifin and al-Taj al-mudhhab (in the latter they are given
as footnotes), thus a tentative reading could be:

20: “Waqf al-qir@’a for an heir is valid, not for consolation of the souls ((a li-[-taysir)
(Waqf al-gir@a li-l-warith bi-ma tahsil min al-ghilla fa-sahih, la bi-ma taysir). For the word-
ing, see also al-Taj al-mudhhab, 288 n1. Later, we know that this type of wagfwas also used
as a legal ruse—the salary for the recitation was often far higher than the actual work
involved. See the court case and judgement from 1944 referred to in Mijalli, al-Awqaf fi
[-Yaman, 37—-38.

21: Wagqf for the children, excluding the wives, is not allowed, unless the wife is the
mother of the children.

22: All donative dispositions made by commoners (awwam) are restricted like a
wastya, unless the transaction is completed and takes effect during [one’s] lifetime.

121 This is the hadith “no testamentation to an heir” Powers notes that this sadith does not
occur in the two authoritative hadith collections of Muslim and al-Bukhar1. Powers, “On
the Abrogation,” 275. See also the discussion about this hadith earlier in this chapter con-
serning al-Risala al-mahdawiyya.

122 The ghayr mudarr is the Qur'anic reference (4:12) referred to in the Risala al-mahdawiyya,
above. The Sirat al-‘arifin discusses how it should be read and al-ZamakhsharT's version
is not mentioned at all. Al-Shamahy, Sirat al-‘arifin, 40. It seems that the reading of the
words ba‘da wasiya yusa biha aw dayn ghayr mudarr wastya min Allah can produce several
different meanings depending on how the word wastya relates to the context.
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2. [There shall be] no testament to an heir and no waqf, because of the con-
dition of good intention and this is absent if there is deviance from “God’s
testament” and because the clear [underlying intention] is to exclude the
females.

Haykel argues that this list was developed over time as the cases came in to the

appeal court.!?3 If this is correct, then the fact that the waqf questions appear

at the top of the list indicates their importance. Later, Imam Yahya’s decrees
were extended, versified, and commented upon (elaborated and explained) in

a work called Sirat al-arifin by al-Shamahi (1937).12* The decree is well noted

in Messick’s article “Textual Properties,”25 thus I only give a brief summary.

Further, Imam Yahya's decrees are also found as footnotes in al-Taj al-mudhhab

of al-‘Ansi (mainly on page 288).

The argumentation underpinning the rules, which are briefly indicated
within each rule, are given in full in the Sirat al-‘arifin and partly in al-Taj al-
mudhhab. The style of argumentation is similar to those that restrict the family
wagqf by focusing on diverse hadiths and verses from the Qur’an, without offer-
ing clear analogy (giyas) or explicitly explaining the link. It is the mere sum or
cumulative weight of arguments that seem be authoritative.

The legal result of the combination of arguments is the following: “No wagqf
to an heir” This is the indirect result of a lack of pious intent in exclusion and
because of the “harm” that can be caused to heirs.!26 Both arguments have
been seen before in different variants. However, there are exceptions: If the
waqf does not favour some specific heirs, it can be made for the heirs. Wives, if
they are mothers of the children who are beneficiaries, can be excluded. Needy
and sick individuals can be preferred. The wagqfis restricted to one-third, if it
was established by a commoner. To put it positively: wagf for heirs is allowed
if it follows the divisions of the inheritance rules, or needy individuals among
the heirs can be preferred, and wives, if they are mothers of children who are
beneficiaries, can be excluded if they are “sufficiently compensated.”?? This
new law makes it easy for judges to invalidate the most blatant exclusions,
but it also allows them to look quite specifically at each case and perhaps
even treat each case differently. After all, the power constellations inside an

123 Haykel, Revival and Reform, 204.

124 al-Shamahi, Sirat al-‘arifin. For a translation of the introduction to the Sirat al-‘arifin, see
Haykel, Revival and Reform, 205—206.

125 Messick, “Textual Properties.”

126  al-‘Ansi, al-Taj al-mudhhab, 288 n1.

127 See the lengthy comment on “no testamentation to an heir,” 33-44. On the wagqf, see 44.
On the ‘awwam, where it states that all dispositions are to follow the restriction of the
wastya (non-charitable dispositions during one’s lifetime are excluded from this), see al-
Shamabhy, Sirat al-arifin, 44—45.
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old family waqf belonging to a major, rich family is not something that a local
judge can easily change; it is easier to prevent “commoners” from making new
exclusionary family waqfs. In any case it would be difficult to establish a new
family waqf excluding the awlad al-banat without great care and the provision
of compensation (e.g., to the mothers of the exogamously married daughters).
The balance between the intergenerational transfer of wealth via waqfversus
inheritance shifted in favour of greater respect for the inheritance rules.

10.3  al-Taj al-Mudhhab: Codification by Imam Yahya or by the
ZaydiMadhhab?

During Imam Yahya'’s lifetime he ordered the Sharh al-azhar to be re-written
in a simpler style and include only the chosen views of the Zaydi madhhab
and his own decrees. This was done to ease the training of and use by judges.
The result was called al-Taj al-mudhhab [The gilded crown] and was printed
in stages between 1938 and 1947. In al-Taj al-mudhhab there is no mention
that a commoner cannot make a wagqf of more than one-third, nor that the
awlad al-banat must be included, except on page 288 n. 1, where Imam Yahya's
ikhtiyar on this question is stated. A-T@j al-mudhhab is thus very “loyal” to the
validated (tadhhib, taqrir) Sharh al-azhar and its footnotes, and is thus more
a condensed version of the Sharh al-azhar than it is a work of scholarly figh.

As mentioned earlier in this chapter, the issue of the balance between the

inheritance rules, the wasiya, and the waqf’is not discussed in the matn, nor in
the sharh in the chapter on wagqf of the Kitab al-Azhar and the Sharh al-azhar.
Discussions and validated rules are found in several glosses and footnotes dis-
persed in the chapter, but mostly under the rulings of definitions of “specified
beneficiaries” (i.e., private or family waqfs). In al-Taj al-mudhhab these foot-
notes are faithfully re-quoted in the main text, as “notes,” or “topics” (masala,
far). The references to the original sources of authority, which are important
in the figh discourse, have been removed and these footnotes now appear as a
part of a univocal text. These footnotes, which had been added gradually since
Ibn Miftaly’s time, existed parallel to the decrees and fatwas discussed above.
Once Imam Yahya issued his ikhtiyarat, most of these footnotes lost their legal
power.

There are two notes in al-Taj al-mudhhab that are directly relevant here and
that are also given in the Sharh al-azhar (2003 edition, 8:297). The first one is
very close in wording to the fatwa by ‘Abd al-Jabbar quoted in the introduction
of the Sharh al-azhar (1913—14 edition), as mentioned above:

Topic (far‘): Wagqf for the children (awlad) and the children’s children
with a “then” (fa) or a “thereafter” (thumma) or with an “and” (wa) is
a valid wording, or “generation after generation” (batn ba'd batn), or
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similarly. And the awlad al-banat are included in that since they are chil-
dren of the children, but not if the founder states “for the children of
the male descent line” (‘ala awlad sulbihi); if so [i.e., if he does that], the
awlad al-banat are not included since they are of someone else’s male de-
scent line (min sulb ghayrihi), and the custom speaks for their exclusion
(fa-igtada l-‘urf khurajuhum).128

This note explains the position of the Hadawi-Zaydi madhhab quite concisely.
There are various wordings that include the awlad al-banat and various word-
ings that exclude them. And it is fully valid to exclude them. Furthermore,
“custom” is a central conceptual source of validity both in claiming that there
is precedence for exclusion, and as a way to establish the legal intention of a
word as an act of speech. The second note admits that exclusion can constitute
a loss for those involved in terms of inheritance, but that this is permissible if
it is otherwise “compensated”:

Topic (mas‘ala): As for the rule (al-hukm) of excluding daughters and
their children from the waqf (al-banat wa-awladuhunna): 1If they are
given a compensation for the revenue in another way, such as [support]
during visits [on] holidays (ziyara fi[-a‘yad) and similarly for the married
women (muzawwajat) and otherwise sufficient support (kifaya) for the
non-married [women| (ghayr al-muzawwajat),'?° then this is valid, and
this does not contradict pious intent (qurba).13°

We can see that the project of simply “codifying” the strongest views found in
the Sharh al-azhar keeps its stated goal; the main text of al-Taj al-mudhhab is
loyal to the Sharh al-azhar, not to Imam Yahya's ikhtiyarat. This is an attempt
to separate the “Zaydi” codification from the codification of Imam Yahya. One

128  al-‘Ansi, al-Taj al-mudhhab, 297. This note is inspired not only by ‘Abd al-Jabbar’s fatwa;
similar footnotes can also be found in the Sharh al-azhar. Here it is specified that there
are disagreements over all the wordings, but that the validated consensus (tadhhib, tagrir)
is that the wordings nas/, dhurriyya, ‘agb, and nasab all exclude the awlad al-banat, and
one footnote adds that this is to be followed also by the term awlad, if the custom is so
(huwa mustaqim idha jara bihi al-‘urf). Ibn Miftah, Sharh al-azhar, 8:203.

129 Here it should be noted that in the learned families it is very common for unmarried
women to have their own wagfs for their group, in order to confirm their right to remain
in the paternal house or in a separate part of the house. Such a waqf does not have to be
made for unmarried women only, it can also be established for others in the family. I have
heard of several such individual wagfs.

130 al-Ansi, al-Taj al-mudhhab, 297.
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single exception to this is found where hurman warith'3 is added as something
that could invalidate the good intent, and thereby the wagf. Otherwise, the
new decrees from Imam Yahya are only given as footnotes under the text (in
al-Taj al-mudhhab, there are few other footnotes).

n Imam Ahmad’s Decrees

Imam Ahmad’s decree does not mention family wagf, or the topic of exclu-
sion of heirs or the awlad al-banat explicitly, and he only mentions the “no
testamentation to an heir,” the issue of “equality between the children,” and
“no damage,” but only in relation to the wasiya, not explicitly in relation to the
wagqf.

As for the work Taysir al-maram, it seems in general to be very close to
Hadawi-Zaydi rulings and true to the Sharh al-azhar and not to the imamic
decree. Article 695 states that the founder may exclude the awlad al-banat.'3?
Wiirth remarks that it is unclear to what extent the Taysir was actually used.133
The fact that exclusion of the awlad al-banat was rendered valid supports the
argument that the Taysir was not intended to be used even if it has the form
of codification.

12 Republican WaqfLaws on the Matter

12.1 The Republican Waqf Decrees of 1971

Under and immediately after the civil war, the judiciary remained unchanged
and Zaydi figh in combination with the decrees of Imam Yahya and Imam
Ahmad continued. Most of the judges in Lower Yemen had been educated
under their regime, many of them in al-Madrasa al-Tlmiyya in Sanaa. As men-
tioned in chapter 3, some early decrees ordered that a ministry of awgaf be
organised, but these did not address the legal institution of wagqf as such, or
any legal matters between private parties. It was in 1971 that the ministry of
justice first issued a decree with sixty-eight rules that the judges of the country
were obliged to follow. These remained in effect until the first wagf law was

131 Ibid,, 289.

132 “... ma lam yaqil awladi li-sulubi fa-la yadkhulu awlad al-banat,” Qasim b. Ibrahim and
al-Sarhi, Taysir al-maram, 148, article 695.

133  Wiirth, Ash-sharta fi Bab al-Yaman, 43.
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issued in 1976. The scholar and state mufit Muhammad b. Isma‘l al-‘Amrani
called them the ikhtiyarat of the ministry of justice, as if to avoid any sense
that there was a fundamental break with the imamic shar? past: the republi-
can state simply took over the role the imam had. The list was published in the
Majallat al-buhuth wa-l-ahkam al-qad@iyya al-Yamaniyya | Gazette of research
and Yemeni legal rulings] number 1, 1980 and is also published in al-Amrant’s
Nizam al-qada@’ ft -Islam13* Rules 45—48 concern waqf Note how the language,
structure and style is changed into something between figh and modern law:

45. Wagqfthat contains exclusion, or that favours some of the heirs is in-
valid, because of incompatibility with the pious intent (qurba). The fol-
lowing cases are exceptions: (a) If the heirs approve, without any form
of compulsion and with the full knowledge of their loss, and that this
approval can later not be withdrawn. (b) If there is a personal reason,
such as the beneficiary being blind or disabled or similarly, after that [the
beneficiary’s death] the waqfreverts to the heirs.135 (c) If there has been
a previous ruling [stating the validity of the wagqf] by a competent judge,
since a ruling can never be contradicted,'36 oy, if one hundred years have
passed and no one has protested.

46. Whoever makes a wagqf for his children or heirs as a specified, per-
sonal waqf (waqf al-‘ayn), or awagqf of the waqf al-jins type,’3” the share of

134 For further comments on this see Haykel, Revival and Reform, 217. Haykel also points
out that Sunni-oriented Zaydis like al-‘Amrani attribute many of the ikhtiyarat of Imam
Yahya and Imam Ahmad, and indeed also these first republican ikAtiyarat, to the views of
al-Shawkani. Al-Shawkani is portrayed by many in the republican generation as a source
of authority.

135 Sic! One would expect, “the remaining beneficiaries,” not “heirs.” That the wagfreverts to
the heirs of the founder is in accordance with validated Hadawi-Zaydi views. In the figh,
the wagqf does not revert to private property if the original purpose ceases to exist, but
returns to the heirs as (family) wagqf.

136 Thisis also found in Ibn Miftah, Sharh al-azhar; it is an important principle from the time
before the establishment of a hierarchical court system.

137 Wagqf al-‘ayn is a waqf for specific persons: when they die, their shares are inherited and
thus further split according to the inheritance rules. There are many complications of di-
vision and again we can see that urfis invoked to clarify the legal meanings. See al-‘Ans,
al-Taj al-mudhhab, 293—-294. The difference in the ‘ayn and jins is often (but not always)
related to rules used to determine whether or not the whole generation of children must
become extinct before the next generation can have their shares. In this case the value of
one share increases as there are fewer to share the wagfwith in that one generation; when
the last person of the generation dies, the waqfis shared among the following generation.
This is more accurately treated under the tartib issue, where the differences between the
letters waw and f@ matters, as “awladi, fa-awladihim” indicates that the entirety of the
first generation must be extinct before the next can get their shares. See al-‘Ansi, al-Taj
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whoever dies among them goes to his heirs, not to those of his generation
until they are all extinct; in this there is [a form of] exclusion, and be-
cause the order of that description is not commonly!®® intended by many
of the founders.

47. Waqf for the descendants (ala [-dhurriyya) and for the children of
one’s relatives (awlad al-agarib) and similarly (wa-nahwa dhalika), is to
be considered in light of the meaning the words have according to the
customary usage in the area of the founder, unless he was a learned jurist
(fagth ‘alim), since it is not correct to assume another beneficiary [other]
than the founder intended, even if the words in themselves are clear. In
the most common custom, the term “child” (walad) is not used for other
than males, the same is the case in the term “descendants” (dhurriyya),
which means whoever belongs to the male descent line (awlad al-sulb).
Wagfs containing these details can only be valid if there exists a permis-
sion from the ministry of awgaf,'3® or if there was previously issued a
ruling of the validity of the wagf, or if the number of years, as mentioned
in article 40(c) has passed.

48. If the beneficiary of a waqf ceases to exist (idha inqata‘a masrif al-
waqf), the new beneficiary is to be of a similar purpose (ma yumathil al-
mubarrira al-mawqif ‘alayha), and it shall not return to the founder and
his heirs, since the wagf'#? has exited from the realm of private property.14!

This decree is an important link in the transition between the legal practices

of the imamate and that of the republic. The wagqflaw further regulating pri-
vate wagqf practices did not come until 1976 and does not diverge much from
the basic content of the decree.

The restriction to one-third is not mentioned in the 1971 decree in the

rules related to waqf. However it is indeed treated under wasaya in the same

decree, in article 64, under the inclusive concept “charitable dispositions”

(al-tasarrufat al-tabarru‘iyya) which logically also includes wagf (that is, only

138
139

140

141

al-mudhhab, 296. This article in the decree seeks to clarify these rules and reduce the al-
ternatives by prohibiting the issue of tartib and leaving only one division model available.
Again, this is a reference to custom.

This was and still is the responsibility of the nazir al-wasaya. Thus, according to this
principle, as long as no one takes the wagqfto court, the waqf could be approved by the
ministry.

Sic bi-l-waqf. Presumably, al-waqfis correct. If not, it would read “and it shall not return
to the founder and his family as waqf, since it [the property] has exited from the realm of
private propery.” The basic meaning is the same.

al-Amrani, Nizam al-qad@’ fi -Islam, 239—240.
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those dispositions made by “commoners”). The reason this is not mentioned
under the wagfsection of the decree becomes more understandable if we see
the period of the decree as one in which family wagqfs were seldom established
anymore, and the issues at stake were mainly related to older, already existing
family wagfs. In this decree the awlad al-banat can be excluded, but only from
old existing wagfs. In new wagqfs, such a practice is forbidden without ministry
approval, the legal practice of which is little known. In 1971, when this decree
was made, the “old” wagqfs were mainly those that for various reasons were not
privatized or confiscated by the state during the period of Imam Yahya and
Imam Ahmad.!#2

12.2 The 1976 Waqf Law

The 1976 waqflaw!#? is the first republican, exclusive wagqflaw, that is, a single
law code dealing only with wagqf. The structure of the law follows the Sharh
al-azhar'** to a large extent. The matter of family wagqf'is in two sections near
the section in the Sharh al-azhar structure that deals with the division of ben-
efits between beneficiaries in the family of the founder,*> but several articles
relevant for this chapter can also be found in other places in the law:

Article 14: A wagqfis invalid if made with the intention to escape from a
debt (dayn) or pre-emption (shuf'a) and legal ruse (kila), such as circum-
venting the inheritance rules.

This article refers to a specific debate in the Sharh al-azhar'*® which is
somehow peculiar; it concerns whether or not pious intention or absence of
such can be legally established in acts such as in making a wagfin order to hide
assets from a creditor, etc. The argument in favour claims that even though
the act is outwardly reprehensible, the inner intent, as in the inner feeling of
the founder, may still be one of piety. This debate in the Sharh al-azhar prob-
ably arose from the argument that if one cannot know the inner intent with
certainty, then no wagqfs can be legally invalidated because of lack of piety. This

142 Forinstance, Messick states that the 1940s to 1960s saw a wave of family waqfprivatization
in the city of Ibb. Messick, “Transactions in Ibb,” 386.

143 Thelaw was officially called “Decree by the Majlis al-giyada number 78 from the year 1976
regarding the issue of waqf” This law is published in Mansar, al-Mawkib, 313—323.

144 Several of the sections have the same headings as before, for instance, see the one called
“F1 ma yajibu ‘ala I-mutawalli fi'luhu wa-ma yajuzu lahu wa-ma la yajazu.”

145 In Ibn Miftah, Sharh al-azhar this is treated in the third section: “(Fasl:) F1 bayan ma
yasihhu al-wagqf ‘alayhi wa-ahkam tattabi‘u dhalika.”

146 It is the very latest rule in the matn of the Kitab al-Azhar.
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seems to have been the position of the madhhab (though with modifications)!#7
and this article in the law takes a clear stand against this position by creating
a fundament which is necessary for the other articles that restrict the family
wagqf. The article also mentions other “legal ruses” and “circumventing the in-
heritance rules.” The article is included in the 1976 law in order to set aside any
confusion of authority and validity and to set up a link and division of function
between inheritance and wagqf based on the concept of qurba. The article is a
very complicated and figh-related way of stating that wagqf is built on qurba
and that qurba is the very fundament of validity in waqf, and that a waqf made
with negative consequences cannot stand, even if the inner intention is good.

Article 15: It is invalid for a person to make a waqf of more than one-third
of his property if he has heirs at the time of the [establishment of the]

wagqf.

The restriction to one-third, even when making a public wagf, is commented
upon further below, but here in article 15 it is spelled out explicitly. Article 30
continues in line with article 14:

Article 30: All texts related to waqf (nusus al-waqf kullaha) are to be fol-
lowed, except those that contradict a pious purpose (illa fi-ma yunaft
l-qurba).

By “texts” the article probably refers to wagf documents or other administrative
legal documents, but it could also include figh texts. The rule effectively relativ-
izes all legal documents and laws and resets the new main criteria of validity to
pious intention, as does article 14. Pious intention is a self-validating term and
difficult to argue against. Yet its vagueness makes such an article little more
than a doctrinal statement, the waqflaw self-validating itself and creating a
shar? image, rather than simply stating that “act X is illegal.” It actually says
that, if combined with article 15, wagqf documents or other legal documents,
even those valid under previous jurisdictions, are no longer automatically valid
if they contradict the new law, as in matters of the exclusion of heirs. The main
articles dealing with family waqfthen follow:

Article 31: Wagf for one’s self, or for one or more heirs, or for the descen-
dants (al-dhurriyya) or for the children, or the children’s children is in-

valid (batil), unless those mentioned are included as part of a general

147 Ibn Miftah, Sharh al-azhar, 8:298—299.
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[public, charitable] definition specified by the founder, if so any of these
have the same rights as others, or if the beneficiary is disabled (‘@jiz) such
as blind or paralyzed (ashall) and does not have what he needs, and in
this case, if the condition improves or the beneficiary dies, then the wagf
is considered cut off from its beneficiaries#® and will follow article 2814°
of this law.

The same is stated about the wasiya from the personal status law: a wastya in
favour of heirs is invalid, however, for a family member in dire need due to dis-
ability it is legal. This article effectively prohibits the new formation of family
waqfs and the only opening remaining is various forms of charity within the
family.

Article 44: The old family wagqfs whose stipulations are not in accordance
with the stipulations in this law, if a judgement was issued in favour of
their validity, or if the heirs agreed upon them, or if forty years passed,
are to remain as they are, and are not to be invalidated unless the ben-
eficiaries wish to, or the majority among them, according to their needs
regarding sustenance. The request [for invalidation] is to be presented to
the court ...

Articles 45 and 46 regulate how a family wagqf is to be divided between the
heirs in case of privatization, dissolution or invalidation of the wagf. In prac-
tice, this means the wagqfs that “survived” the period of Imam Yahya and
Imam Ahmad.

A new wagqf law was passed in 1992, however, with regard to the articles
above, it is more or less the same as the 1976 law; the numbers of the articles
changed (the numbers shifted up, i.e., no. 6 became no. 8). There is only one
major legally oriented decree after this wagqf, law called “The waqf of lease reg-
ulations” (l@’ihat tangim jra‘at al-tajir ...),'5° republican decree number 99 of
1996. It does not mention the issue of family wagfat all.

148 The phrase “cut off from its beneficiary” (munqati‘al-masrif) is often used in figh discus-
sions on regulating a wagfthat requires change when the income remains, but the benefi-
ciary is gone.

149 Article 28 says that a waqf'that is “cut off” from its beneficiaries should be spent in a simi-
lar purpose or type of beneficiary, or a better one. (This is the position of al-Muwayyad and
al-Shawkani.) The change of beneficiary must be approved by a judge. Relatives of the
original beneficiary and relatives of the founder are to be preferred if the intention of the
wagqf can be achieved.

150 These are treated in chapter 6.
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12.3  The Arguments Behind the Restriction of Waqf to One-Third
Al-Wazzaf and al-Qirshi are university professors who have written student
textbooks on wagflaw and teach at the Faculty of Shari'a and Law at the Uni-
versity of Sanaa. Their views, commentaries, and arguments are being taught
to students of law today. Wagqflaw is part of the curriculum for the bachelor’s
degree; once students graduate with this degree they are given the title of law-
yer (muhami). The following is an analysis of how “the restriction to one-third”
in waqfis presented in these textbooks.

The restriction of making a waqf of only one-third of one’s property is in-
teresting as it represents one of the borders of validity of wagf, both related
to family wagf and to public wagf and the restriction of a waqf to one-third of
one’s property follows closely the debate over exclusion of the awlad al-banat.
This restriction and the arguments behind it are especially relevant because
they support the argument of this chapter, that the different models of inter-
generational transfer of wealth are, in practice, strongly interrelated in codifi-
cation and in everyday knowledge; this is particularly true in this patrilineal
agricultural society. It relates to the perceived rights of the heirs in the property
of their father, even before his death.

With regard to the family wagqf, we have seen that in the Hadawi-Zaydi
tradition, wagf is restricted to one-third because of its close relationship to
the wasiya. Interestingly, no one explicitly refers to the Hadaw1 tradition as
a source for this restriction, even if we look at the debate from the time of
Imam Yahya until today. In addition, no one involved in the debate claims that
it is a direct giyas from the wasiya. Imam Yahya restricted it for the “common-
ers” only, since they “do not know the meanings of the legal terms”;15! he thus
argued that commoners actually mean wasiya'>? when they make wagfs, so he
ruled that all charitable dispositions during one’s lifetime should be regarded
as wastya and that therefore they are restricted to one-third. This is also found
in the decrees of 1971.153 The wagqflaw of 1976, that is, article 17 of the 1992 law,
does not provide any additional arguments in its favour, but simply states the
norm straightforwardly:

Article 17. It is invalid for a person to make a waqf of more than one-third
of his property if he has heirs at the time of the wagf15*

151 “This is so because the commoners do not know the juristic implications of the terminol-
ogy and often when they use terms like hiba, nadhr and similar [terms], they actually
mean the wasiya.” See al-Shamahi, Sirat al-‘arifin, 44-45.

152  Or “waqfthat will take effect only after death.”

153 Under the wasiya section as mentioned, not explicitly in the wagf'section.

154 Wizarat al-Shuan al-Qanuniyya, Qanun al-waqf al-shar, 4.
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Al-Qirshi’'s comment is that the only source for this restriction is the giyas from
the wastya:

The clarification (al-bayan): Yes, and this is a giyas of the wastya, as found
in the hadith by Sa‘d b. Ab1 Waqqas “a third and a third is much....”155

Al-Wazzaf!56 has a longer commentary than al-Qirshi. He starts by stating that
“A majority (aghlab) of the jurists in Islam made the restriction to one-third
in waqf'5” He does not mention who and simply overlooks the whole Zaydi
tradition we have followed in this chapter. Then, to make his argument, he in-
cludes more hadiths than al-Qirshi. He begins with a hadith that focuses on
sadaga and in the footnotes he provides the many authoritative sources of the
hadith: “Verily God made for you, [to decide over] one-third of your property
at your death, in order to make this an increase in your good deeds.”58 This is
yet another hadith that deals with the period shortly before death (‘inda wafa-
tikum), that is, it either looks like a wasiya or as al-Wazzaf mentions, it relates
to the so-called “death sickness,” in which all dispositions are to be restricted
like the wasiya. But the hadith alone does not “prove” that its restriction should
also extend to the concept of wagf, or to other types of charity or dispositions
during one’s lifetime. Al-Wazzaf does not mention these counter arguments
(i.e., that this hadith only refers to issues related to “death sickness” or issues
related to the wasiya, and that these are not related to wagfs).

Calling this a giyas is a way of using the term giyas as if it, in itself, has some
sort of validity. The term giyas is often mentioned in textbooks as “one of the
sources of Islamic law” and in usit/ works there are discussions over different
types of giyas (strong, weak, etc.), and the criteria of what constitutes a valid
giyas. But in al-Wazzaf’s modern law textbook it is used to prove that the rule
in question “is valid,” simply by invoking the term géydas. This is done instead of
encouraging the students to think critically and question the relationship be-
tween that hadith and the rule. Instead of looking at the potential criticisms of
article 17, al-Wazzaf instead focuses on the strength of that specific hadith and

155 al-Qirshi, al-Awgaf wa-l-wasaya, 73.

156 Ismafl ‘Abdallah al-Wazzaf, Ahkam al-waqf fi [-figh al-Islamiwa-qaniin al-yamant (Sanaa:
N.p., 2006), 79—-8o.

157 Ibid,, 79.

158 “Inna Allah tasaddaqa ‘alaykum bi-thulth amalukum ‘inda wafatukum ziyadatan fi
hasanatikum li-yaj‘alaha lakum ziyadatan fi a‘malikum.” The hadith can be understood in
other ways as well. Here it is not important to clarify its potential meanings, but simply
to point out that it is not readily understandable to everyone. The importance also lies in

the way al-Wazzaf uses it and the claims he makes based on it.
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in the footnotes he provides references to several hadith collectors and hadith
collections, as if the hadith collectors and collections themselves were funda-
ments of validity. My point is that the references to establish the validity of the
rule do not extend back to a “clear text.” Rather, we as analysts, anthropologists,
and historians must see that the references quite often simply end early on in
the chain, in certain concepts of authority and criteria of validity that frame
the discourse. The sources and references are not as systematic as is claimed or
assumed by the informants.!5°

Al-Shawkani and others among the hadith-oriented scholars referred to
many of the same hadiths as al-Wazzaf does, and used similar methods of
opaque inferences, but they never used or invoked the term géyas in any of
the rules analysed in this chapter. Authority and validity are “inferred” and
the criteria of validity in inference shift according to context. Here, we can
differentiate between a high-level figh debate (al-Shawkani), a codification of
Imam Yahya, and a present-day student textbook commentary. When looking
at these three different cases and the use of the word giyas, we see that the first
two share the criteria that the term giyas should not be used, since the nature
of the inference is not clear enough to be termed a giyas. The modern-day uni-
versity professors, who are educating today’s lawyers, see this differently.

When a person has no potential heirs, he may give all his property as wagf.
According to the 1976 wagqflaw, the restriction is only in the “presence of heirs.”
So again, the rationale in this article is related to the right of the heirs to the
property of their living father. This is a clear legal right in the wasiya, but it all
comes down to the issues mentioned in the introduction, that a waqfproduces
just as many effects for the heirs in the future as a wasiya does if the object
is land and where the right to use the land is the rationale. And although the
primary function of the wagqf as a legal concept is as a carrier for charity, the
borders becomes blurred when that charity is directed towards the heirs of
the founder.

As for al-Wazzaf’s comment on the invalidity of wagqf in favour of heirs as
found in articles 32 and 33 in the wagqf law, his treatment is quite long and
ventures even further into the hadith sciences. This is in many ways indicative
of many present-day law debates in Yemen. There is a shift to a more hadith-
based shari‘a at the expense of the established figh from the “old” law schools.
This new hadith-oriented shari‘a seems to be more populist and the demands
for logic and coherence are not as strong as are those found in the established
law schools. Al-Wazzaf, who seeks to validate the position of the Yemeni law

159 This point is also discussed in Dupret and Ferrie, “Constructing the Private/Public Dis-
tinction,” 150.
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in articles 32 and 33, interestingly also quotes opposing arguments, as if in a
scholarly figh debate, in which the introduction and discussion of opposing ar-
guments is a sign of quality. However, the opposing argument al-Wazzaf quotes
also takes the form of a hadith, one that states that waqgf was made for heirs
also during the time of the Prophet, one of them being that ‘Uthman made a
wagqf for his son Iban. This hadith has not been mentioned in the debate in this
chapter. It is attributed to a certain hadith collector al-Waqi1. “However” al-
Wazzaf says, “al-Waqi1 is not trustworthy,” “Ahmad states that he is a liar who
alters hadiths” (kadhdhab yuqallibu al-ahadith) and “al-Bukhari, Aba Hatim,
and al-Nisa’1 state that he fakes the hadiths.'6° Al-Wazzaf wanted to show a
dialogue, but did not choose a counter argument from the Zaydi tradition.

The whole shift in discourse is quite noticeable: it has shifted from a well-
established and stable figh discourse over centuries, a discourse that takes into
account legal problems in the real world, into a discourse about hadiths and
hadith collections, one that is rather detached from actual legal problems.

As for the exclusion of the awlad al-banat, this issue becomes irrelevant in
the debate hereafter since the modern wagqf law (article 32 and 33) prohibit
wagqf for all heirs, not only waqfwhere exclusion is found.

Al-Shawkant explicitly mentions the awlad al-banat, but talks about the ex-
clusion of heirs in general, and most of those who claim that the exclusion of
the awlad al-banat is invalid argue to include all heirs, not only the group of
awlad al-banat. The term awlad al-banat is a technical legal term that belongs
to a patrilineal agricultural society where the established legal practices are de-
signed to circumvent the effects of the inheritance rules, while the term “heirs”
is much more shar7in the sense that it is more easily found in the Quran and
the Sunna and neo-Sunnis and Salafis can more easily argue in favour of it.
Claiming that the discourse is about “heirs” and “equality” and hence “no dam-
age” (la dirar), rather than “custom” and awlad al-banat is a way of drawing
upon more readily available arguments in the context of an increasingly mod-
ern and urbanized society.

A final remark on the restriction to one-third in waqf'is that this restriction
was also implemented (more or less the same way) in the Egyptian wagflaw of
1946 (articles 23 and 24). This was upheld in law number 29 of 1960, even after
the non-charitable waqf'was abolished.!®! Thus it is possible that Egypt was the
inspiration for the codification of this matter.

160 al-Wazzaf, Ahkam al-waqf, 79-8o.

161 Shalabi, Ahkam al-wasaya, 385-387. Shalabi states that the old Hanafi law (zahir al-
riwaya) in these matters (practiced in Egypt until the 1946 law) gave the founder freedom
to make all of his property into a wagqf-
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12.4  The Gift (Hiba) in the Present Law
A few notes on the gift (hiba) should also be made. If we return to the table in
figure g “the relationship between waqfand wasiya in a schematic form” at the
beginning of this chapter, we might expect to find a loophole in the concept of
the gift (hiba) during one’s lifetime. Could the founder simply use a gift instead
of waqfif he wanted to give his land to some, but not all of his children? There
is no doubt that in classical Sunni figh, one can give a gift during one’s life-
time of all one’s property and also to an heir, although favouring one child over
others is considered morally wrong.'62 However, this does not seem to be as
straightforward in Zaydi figh. According to the Sharh al-azhar, a gift to an heir
is only valid for one-third of one’s property. The matn of Ibn Miftah declares it
reprehensible (makrith), but legally valid.163

The mufir of Zabid, Ahmad b. Dawad b. Ahmad b. Muhammad al-Battah
al-Ahdal, gave the following fatwa, some time shortly before 1975:

The question: Is it valid to give a gift to the son of one’s son in the pres-
ence of heirs? The answer: “... The rules concerning a gift to an heir’s heir
follow the same rule as a gift to an heir; it is invalid, unless the rest of the
heirs approve.” Ahmad Dawud Ahmad al-Battah al-Ahdal.164

Article 183 in the Yemeni Law of Personal Status (section on Aiba) states that:

162 Y. Linant de Bellefonds, “Hiba,” in Encyclopaedia of Islam, second edition, ed. P. J. Bear-
man, Th. Biancuis, C. E. Bosworth, E. van Donzel, and W. P. Heinrichs (Leiden: Brill, 1960-
2004), 3:350.

163 Ibn Miftah, Sharh al-azhar, Kitab al-hiba 8:146-147. The matn: “Wa tukrahu mukhalafat
al-tawrith flhima” (the hiba and the sadaqa). The sharh: “If the favouring is done for good
reasons, it is not reprehensible, as long as it is within the third.” The discussions in the
Sharh al-azhar on these pages are long and detailed. One footnote focuses on the father’s
right to give to his eldest son (al-kabir, also known today as al-bikr) and the tadhhib signs
favour the possibility of this. It even claims that this is valid because the word taraka cus-
tomarily means wasiya. Some notes, among them some attributed to al-Sahali, claim that
it is not reprehensible to favour some of the heirs, if they are within the one-third. This
statement provides a legal solution to a moral problem, and as such the limit between
one-third and two-thirds is a practical one.

164 “... aljawwab: al-hiba li-warith al-warith hukmuha hukm al-hiba li-l-warith ghayr sahiha
illa an yujiza bagiyat al-waratha ...” Ahmad b. Dawtd b. Ahmad b. Muhammad al-Battah
al-Ahdal, “Kitab al-Tuhfa al-qaddasiyya fi ikhtisar al-rahhabiyya fatawa 1-Shaykh al-Allama
al-Sayyid Ahmad b. Dawad b. Ahmad b. Muhammad al-Battah al-Ahdal” (Elec-
tronic copy of handwritten manuscript edited by ‘Arafat ‘Abd al-Rahman ‘Abdallah
al-Hadrami, 1992), file DSCo00033.
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Article 183. Equality (musawat) is compulsory in gifts and in similar dis-
positions, between the children and between the heirs according to the
demands of the sharia.

Article 187. A gift for an heir or his heir during [one’s] lifetime must
follow the rules of the wasiya, unless the receiver (al-mawhub lahu) can
consume the gift when the giver is alive, or following article 183.165

The reference to “consumption,” would exclude land. Thus a gift is not unre-
stricted in the law. When informants today claim that a person can only dis-
pose of one-third of his property, it is not only a “perception” of local wagqf
knowledge; it actually is the law.

12.5  The Nadhr and the Recitation Waqf

I came across several waqf documents in Rayma and Zabid in which the wagqf/
wastya was given by means of a conditional disposition, a so-called nadhr.166
The nadhr is a separate concept and chapter in figh books, and in practice we
would expect it to be a conditional wagf, as in, “I promise to make so-and-so a
wagqf/wasiya if such-and-such happens.” However, it seems to be a sort of trans-
action similar to a waqf/wasiya since they overlap in practice, especially if the
object at issue is land, as mentioned at the beginning of this chapter. When
Imam Yahya wanted to regulate all these intergenerational transfer practices,
he did so in the rule that restricts dispositions during one’s lifetime to heirs
among the commoners (‘awwam). In his decree he included a restriction of
the nadhr in the very same rule as the restriction on the family waqf, as if they
were part of the same legal phenomenon.!6? The informants who showed me
the nadhr documents did not separate them conceptually from the concepts of
wagqf and wasiya, and they explicitly pointed out that the purpose of all these
concepts was to circumvent the inheritance rules and therefore they could
only be valid within one-third of the property. Most non-scholarly informants

165 Wizarat al-Shu’tin al-Qanuaniyya, Qanin al-ahwal al-shakhsiyya: Qarar jumhuri bi-qanan
raqm 2o li-sanat 1992 bi-sha’n al-ahwal al-shakhsiyya wa-ta‘dilatuhu (Sanaa: Matba‘at al-
tawjih, 2006), articles 183-187.

166 ]. Pedersen, “Nadhr,” Encyclopaedia of Islam, second edition, ed. P. J. Bearman, Th. Bian-
cuis, C. E. Bosworth, E. van Donzel, and W. P. Heinrichs (Leiden: Brill, 1960—2004), 7:846.

167 Concerning the restriction to one-third in charitable dispositions: “This is so, because
the commoners do not know the juristic implications of the terminology and often when
they use terms like ‘gift, ‘nadhr, and such, they actually mean the wasiya.” Al-Shamahi,
Sirat al-arifin, 44-45.
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seemed to have the perception that a person is not free to do what he wants
with his property, even during his lifetime.

Why use the nadhr? The answer is not entirely clear. Since Rayma is a Shafi1
area, one might expect the possibility of a full family wagf, even an exclusion-
ary one, at least before the laws of Imam Yahya. The explanation may lie in
the fact that these areas were partly under Zaydi jurisdiction and one can only
speculate over the influence of the Zaydi judiciary on the local ShafiT practices
of intergenerational transfer of property.6® If waqf or wastya was invalid to
heirs, perhaps the nadhr became a locally used legal ruse. The few nadhr docu-
ments I have seen state that the transaction is to take immediate effect, which
means that it is more like a gift than a wasiya. As pointed out by informants
in Rayma,'6® such a transaction is only valid to an heir’s heir, not a direct heir,
which is also a normal Sunni interpretation of the wasiya.1° In this book I do
not address the nadhr further—I have included it here is to show how prob-
lems relating to the freedom of disposition are larger than the legal categories
of wagfversus inheritance.l”!

Another type of wagf'that also falls between categories is the recitation waqf
(waqf daris, giraa, tilawa, muqgaddimat). This is a waqf in which the founder
stipulates that the income of the wagf should go toward one who recites
the Quran for his own soul or someone else’s, or for Qur’an recitation only
(mutlag). Usually, this work is done by the mutawallt himself. If the salary is

168 We do not know to what extent Zaydi rulers, such as the Qasimis or Imam Yahya, enforced
their law in the Shafi1 areas, and if so, in which exact areas of the law. Since the above
mentioned rulers, as exemplified by the commentaries of their decrees, were Sunni-
oriented, it is possible that the differences between their law and local Shafi‘t law was not
very significant.

169 Such a nadhr document concerns one-third of a person’s property, giving it as a nadhr to
a grandson. Hovden, “Flowers in Figh,” appendix 5.

170 The Law of Personal Status, Article 235 states that a wasiya cannot be given for an heir
or an heir’s heir. Wizarat al-Shw’an al-Qanuniyya, Qanin al-ahwal. Therefore one would
expect the same restriction in the law of nadhr, see foonote below.

171 The nadhr also seem to be a “problem” in the figh. I have not pursued this matter in
this study but it is indicated by the presence of a treatise mentioned in Zabara, Nuzhat
al-nazar, 363: ‘Abd al-Rahman b. ‘Abdallah al-Qadimi I-Tihami (d. 1330/1912): al-Tawdih
wa-l-bayan fi tarjih ibtal al-nadhr li-gasd al-hurman [The clarification and argumentation
for preferring to invalidate the nadhr intending to exclude (heirs)].

The Hawliyyat describes the waqf and nadhr as somewhat similar. Anon., Hawliyat
yamaniyya, 527.

The Yemeni law of nadhr is short and falls under the section of dispositions, under the
Personal Status Law. Wizarat al-Shu’an al-Qanuniyya, Qanun al-ahwal, 32—33. Article 212
states that a nadhr is restricted to one-third of one’s property.
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significantly higher than the effort of the recitation, he also in effect becomes
a semi-beneficiary, and the wagf has an exclusionary potential.'”? This is also
a reason one of the ikhtiyarat of Imam Yahya explicitly targets such a waqf.
On the handwritten list of ikhtiyarat, number 20 states: “Waqf al-gira’a for an
heir is valid, not for consolation of the souls ({a li-l-taysir)."73 Interestingly, this
type of waqf'is not made invalid, the decree only specifies the correct religious
form of recitation. However, we know that later, restrictions were added to
this type of waqflimiting the “salary” to be proportionate with the actual ef-
fort involved.!”* Examples of such wagqfs are elaborated by both Mundy and
Messick.17> Perhaps this type of waqf became more popular when the regular
family waqfwas increasingly restricted under Imam Yahya.

12.6  Summary of the Zaydi Trajectory

Attempts to restrict some of the most liberal uses of wagfs can be seen when
practices develop because “people on the ground” want to use the sharia as
a tool for their own agendas. The knowledge of wagqf is highly specialized on
the figh level; a comprehension of it requires years of education. This does not
prevent “commoners” from using the institution for their purposes. On the figh
level we can easily see that the knowledge needed to engage in this debate
is situated in specific traditions, practices, in books, and texts. At the level of
codification, which is not easily separated from that of the figh, if in fact it can
be separated, we see that actors in academic figh ( fugaha’, ‘ulama’) seek to
help the rulers to legitimize whatever rule they choose and that the rulers must
support their laws with figh arguments. If we look at the historical trajectory,
we can see that Sunni fadiths were increasingly used after the classical Zaydi
period and with the onset of the Qasimi dynasty. Imam Yahya’s decrees and re-
strictions on family wagfwere not new in the history of codification, but many
of the arguments were recycled from those of the commentary on the decrees
of al-Mutawakkil Isma‘il. Those wishing to restrict the family wagftend to use
hadiths to do this, but mainly after the classical Zaydi period. Those in favour of
allowing an exclusionary family wagqf refer primarily to the views and actions
of previous imams.

172 See the case in Mijalli, al-Awqaf fi [-Yaman, 37-38.

173 “Waqf al-qira’a li-l-warith bi-ma tahsil min al-ghilla fa-sahih, la bi-ma taysir.”
ing, see al-‘Ansi, al-Taj al-mudhhab, 288 n1.

174 See the court case and judgement from 1944 referred to by Mijalli, al-Awgaf fi [-Yaman,
37-38.

175 See Mundy, Domestic Government, 155, 158, 160, 231 n52, 232 n61. Messick, “Textual Proper-
ties.” See also Hovden, “Flowers in Figh,” appendix 6.

For the word-
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As we see from the debate, many of the arguments and clusters of argu-
ments are reused over time. Following is a short summary of the history of
codification in the matter of the exclusion of heirs from wagfs:

1. Around goo CE, FOR the exclusion of heirs: al-Hadi introduced Zaydism
and allowed the tribes to make wagfs for the male descent line only, how-
ever this was only allowable for one-third of the property. The remain-
ing two-thirds, even if waqf, must follow the division of the inheritance
rules.

2. Around 1200, AGAINST: al-Mansur disagreed with al-Hadi and said
that the exclusion of awlad al-banat is reason enough to say that
there is no good intention and therefore he issued a fatwa that such a
wagqfs are invalid, at least formation of new ones. Old ones are allowed
to remain.

3. Around 1410 and 1450 until today, FOR: Ibn al-Murtada and Ibn Miftah
wrote the much used Sharh al-azhar and the community of Zaydi schol-
ars later added validation signs over those views they agreed upon in the
figh. Family wagqfs follow the Hadaw1 waqf model. Good intentions are
not easily measurable and only God can know if the founder is pious;
thus, excluding heirs may be disliked and even reprehensible, but it is not
contractually invalid.

4. Around 1475 FOR: Imam ‘Izz al-Din confirmed that this is the practice on
the ground, and he accepted it even though he disliked it.

5.  Around 1645, AGAINST: The powerful Imam al-Mutawakkil Isma‘ll com-
pletely rejected any transaction that left some of the heirs with less in-
heritance, hereunder waqf. He based his views on several Sunni hadiths
in a supportive argument (Sharh al-mas@’il al-murtadat). The decree was
addressed to the judges of Yemen.

6. In1774, FOR: al-Mahdi l-‘Abbas took the position of Imam ‘Izz al-Din and
the Hadawi-Zaydi madhhab in a decree form addressed to the judges of
Yemen.

7. Around 1795, AGAINST: al-Shawkani became chief gadr and remained
so for forty years. He was critical of the exclusionary form of family wagqf
and stated that the intergenerational transfer of wealth should follow in-
heritance rules. He polemically attacked Zaydi authority and used Sunni
hadiths, but changes in court practice were not yet documented.

8. Around 1915 FOR: The Sharh al-azhar was printed and the burden of evi-
dence was still on those who had been excluded from the waqf. Was it
up to the local judges to interpret the details of wording? Imam Yahya
took over the judiciary from the Ottomans in 1911 and aimed to establish
a court system for the country.
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9. From 1920 to 1930, AGAINST: Imam Yahya gradually issued his decrees:
There is no good intention in excluding heirs or females. [There should
be] nowagfto heirs, contrary to the Zaydi madhhab. A commoner (‘Gmmi)
cannot make a wagqf without the restriction of the wasiya “because they
do not know what they do.” Recitation wagqfs for heirs were still valid and
many old family waqf$ continued.

10. From 1940 to the 1950s: Attempts at Zaydi codification in the al-Taj al-
mudhhab and the Taysir al-maram both take the stand of the Sharh al-
azhar and allow the exclusion [of awlad al-banat]. Al-Taj al-mudhhab
does, however, quote the views of Imam Yahya in the footnotes.

1. Around 1950: Imam Ahmad follows his father and limits the formation of
new family wagqfs, especially exclusionary ones, but old family wagfs are
allowed to exist.

12.  Inthe1970s. New republican waqflaws allow for wagfs to heirs only if the
wagqfis pious and charitable. Old family wagfs remain in certain cases. In
effect, these laws are very much a continuation of the laws formulated
by Imam Yahya. The restriction of one-third is extended to include chari-
table wagfs.

These views reflect only the level of codification, and regional variations

and actual court practice could not be looked into here. As we can see from

the summary, there is a tendency for the exclusionary form of family wagqf
to become more restricted over time, especially over the last hundred years.

This could be related to a general “Sunnification” of Zaydism, at least state-

sponsored Zaydism centred around Sanaa.

13 Exclusion of the Awlad al-Banat in Other Law Schools

It is not my intention to make a systematic comparison with other law schools
and legal orders, but a few remarks should be noted, since debates in the wider
Islamicate world might have affected the Zaydi debate.

The important Palestinian Hanafl muftr Khayr al-Din al-Ramli (d. 1671)
discussed a question about the term “children and children’s children” in the
wording of a family wagqf: Did it include the females? His answer was that
Abu Hanifa!76 said no, but that many later scholars said that the most correct
view was that females were included. Al-Ramli then stated that this specific
question was famous and well-known, one in which the jurists were divided
among themselves and that this question belonged to the questions of dispute

176  Abu Hanifa’s view is also mentioned in Ibn Miftah, Sharh al-azhar.
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(ikhtilaf) and jtihad and therefore every judge must make his own decision in
the matter; after that no one can oppose his verdict in this.1””

Muhammad Abu Zahra (d. 1974), a well-known Egyptian scholar, wrote
Muhadarat fi [-waqf on the topic of comparative waqf figh; in it he addresses
the status of the awlad al-banat. He states that there is disagreement among
the scholars on this issue, but that the majority of Hanafis allowed for the ex-
clusion of the awlad al-banat. Further, he mentions that additional wording
can be added in the establishment of a wagqf, for example, “wWhomever belongs
to the name of the family or the descent line” (man yantasibu ilayhi) as a pos-
sible exclusionary phrase, despite the fact that the term “children” originally
includes the awlad al-banat. He also refers to the argument that the meaning
of any of these words is in any case dependent onlocal custom (tadillu ‘urfan)78

Wahba Mustafa I-Zuhayli is a well-known Syrian figh scholar. In his authori-
tative, modern comparative figh work, al-Figh al-Islami wa-adillatuhu, he is
very brief in his treatment of the topic. According to him there is disagreement
over the term awlad (children), but not the terms dhurriyya, nasl, and ‘aqab,
which are all, by consensus, terms that exclude the awlad al-banat.*”® (This
position is much in line with the footnotes of the Sharh al-azhar.) Although
al-Zuhayli’s project is modern, comparative figh, its concise character implies
fewer details. The discussions that took place within the Hanafl and Shafi1
schools do not appear in his treatment of this specific rule.!80 If we look a bit
deeper into the Hanafi debates, the Syrian Hanafi Ibn ‘Abidin (d.1836) is a good
starting point. In his commentary Radd al-mukhtar on the Durr al-mukhtar he
is also very clear about the disagreement in the figh and states that both views
(and many others in between) are found among Hanafi authorities:

Section regarding the inclusion of the awlad al-banat.

... Note that it is mentioned that the preferred view in the law school
(zahir al-riwaya), which is also stated in fatwas (al-mufta bihi), is that the
awlad al-banat are not included.... However, al-Khassaf stated that they
are included ... al-Razi stated that if the founder used the word “male

177 Haim Gerber, “Rigidity versus Openness in Late Classical Islamic Law: The Case of the
Seventeenth-Century Palestinian Mufti Khayr al-Din al-Ramli,” Islamic Law and Society s,
no. 2 (1998), 184-185.

178 Abu Zahra, Muhadarat fi l-waqf, 277.

179 “Yashmulu bi-l-ittifaq awlad al-dhukitr diina awlad al-inath, ayy, awlad al-banat.”

180 Wahba al-Zuhayli, al-Figh al-Islami wa-adillatuhu (Damascus: Dar al-Fikr, 1997), 7663.



246 CHAPTER 5

child” (walad) in singular, instead of the plural (awlad), the wording is
exclusionary ...18!

He goes on to cite along list of Hanafi authorities, figh works, and fatwa collec-
tions (including that of the above-mentioned Palestinian mufit Khayr al-Din
al-Ramli), and he cites views both for and against, including all the compli-
cated positions in between. The crux of the arguments in favour of exclusion
are similar to those used in the Zaydi debate, namely that a term has a certain
usage, even “custom” (‘urf) and therefore carries the meaning of exclusion, as
intended by the founder of the wagf. This intention then is implicitly, on an
aggregate level, admitted as a source of validity for the possibility of exclusion.

In Shafii figh as exemplified by al-Nawawi (d. 676/1277), the matter is crys-
tal clear in the matn of the Minhaj al-talibin, the famous abridged textbook of
Shafi1 legal theory:

... And, the awlad al-banat are included in the wagqf for the dhurriyya, the
nasl, and the ‘agab, and the children of the children, except if the founder
states “whoever descends [in patrilineage] from me (illa an yaqila ‘ala
man yantasibu ilayya minhum) ...

Thus the term nasab and the verb yantasibu can be added to the wording of
the establishment to achieve an exclusion of the awlad al-banat. Al-Shirbini
(d. 977/1570) adds in his sharh of al-Nawawi's Minhaj that this applies only to
awaqf made by a man.!82 The comments in the Tuhfat al-muhtaj by Ibn Hajar
(d. 974/1567) are very similar.!83 In sum, exclusion is considered valid.

As for the issue of “no testament to an heir” al-Zuhayli notes that the Egyp-
tian testament law (Qanun al-wasiya al-Masrt) from 1946 allows for a testament
in favour of an heir for one-third of the estate, contrary to most Sunni figh, thus
it actually takes a Shi‘7 stand. As for the Syrian law, it has retained the Sunni
restriction, but a testament in favour of heirs is allowed if the all the heirs ac-
cept it.18% As for practices in Maliki wagqf, Layish remarks that the exclusion of

181  Muhammad Amin Ibn ‘Abidin, Radd al-mukhtar ‘ala [-Durr al-mukhtar (Cairo: Sharikat
Maktabat wa-Maktabat Mustafa 1-Baba l-Halabi wa-Awladihi bi-Masr, 1966 ), 463—465.

182  al-Shirbini, Mughni l-muhtaj, 2:511.

183 al-Haytami Shihab al-Din Ahmad Ibn Hajar, Tuhfat al-muhtaj bi-sharh al-minhaj (onli-
ne from Islamweb.net). The section falls in the same place in the matn as it does in the
Mughni l-muhtaj.

184  al-Zuhayli, al-Figh al-Islami, 7478.
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heirs in Maliki wagfs was invalid according to leading jurists, while in practice
it was usually allowed.185

As for the wasiya in modern Yemeni law, this is regulated in the personal
status law (Qanun al-ahwal al-shakhsiyya), where the law states that a wasiya
to an heir is invalid, as it also is for the heir of the heir.186

13.1 Critique of the Liberal Family Waqf Outside the Zaydi Context

David Powers argues that the contradiction between the wasiya, the waqf,
and the inheritance rules was a controversial issue from the very beginning
of Islamic law. According to Powers, this is exemplified by the hadith: no en-
dowment in circumvention of God’s shares (la habs ‘an fara’id Allah).'87 An-
other very similar Aadith is quoted by al-Shawkani in his Say! al-jarrar: “No
wagqf after the revelation of the inheritance rules” or “... after the revelation of
Surat al-Nisa” (la habs ba‘da nuzul surat al-nis@’). This hadith is an example
of an argument against the wagf, but as al-Shawkani explains, these are only
odd examples.!®8 Wagqf'in general is valid, without doubt, in all the major law
schools. The general view among historians is that the institution of wagqf as
such was considered valid and was indeed frequently used throughout history,
until restrictions were imposed in colonial and post-colonial times. The cri-
tique against the institution of wagf'has arisen in modern times mainly in the
colonial context, where the British especially focused on the balance between
the wagfand the inheritance rules, and favoured the latter.

13.2  Colonial Restrictions on Family Waqf

There are two “problems” related to waqfs that have drawn the attention of
modern jurists. The first is the negative effect of removing large amounts of
assets from the local economy, since wagfs “cannot” be bought and sold. The

185  Aharon Layish, “The Maliki Family ‘Wagqf’ according to Wills and ‘Waqfiyyat,” Bulletin of
the School of Oriental and African Studies 46, no.1(1983), 8. This article is a useful basis for
a comparison between Maliki waqf and other law schools. See also Powers, “The Maliki
Family Endowment.”

186 Wizarat al-Shu’ain al-Qanuniyya, Qanun al-ahwal, article 235.

187 Powers, “Orientalism, Colonialism and Legal History: The Attack on Muslim Family En-
dowments in Algeria and India,” Comparative Studies in Society and History 31, no. 3 (1989),
564.

188  al-Shawkani, al-Say!l al-jarrar, 3:49. This hadith is often mentioned in figh works, at the
beginning of chapters of waqf, and is often used as one of the few arguments against the
legality of wagqf. The other well-known “argument” against waqf, also widely quoted, was
made by Abua Hanifa. For an example see al-Shawkani, al-Say! al-jarrar, 3:48. Otherwise
none of the early jurists and companions opposed the institution of wagfas a whole. As
for restrictions, this is another matter of course.
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second problem is related only to family wagqfs and focuses on the circumven-
tion of the inheritance rules. The first problem has often been called the “dead
man’s hand” or “mortmain” and is of course also applicable to charitable or
public wagfs, not only to family wagqfs. This problem was mainly put forward
by French orientalist scholars, colonial administrators, and their allies when
French settlers and investors had problems obtaining full ownership rights
over the land they wanted to acquire in their protectorates in the Middle East
and North Africa. It was also seen as a problem for Muhammad ‘Al1’s taxation
and agrarian reforms.189

The British, in contrast, did not raise the problem of the “dead man’s hand”
to the same degree, rather the second problem was more prominent for them
and very controversial as it arose when judges in British colonial India began
to enforce Islamic inheritance law in a systematic way. Muslims had their own
family law under British colonial law, but it was sanctioned by British judges
at a high level. The family wagfs created great problems of inconsistency as in
practice they contradicted the inheritance rules. The focus was on the inten-
tion of the wagqfs; if it was meant for the founder and his family it was conceived
of as a way to circumvent the inheritance rules, and it was rendered invalid. In
the latter half of the nineteenth century, British courts invalidated numerous
family waqfs as the disinherited actors brought these wagqfs to the courts. After
protests from leading Muslim elites and Muslim scholars, the abolishment of
the family waqfs made by the Privy Council in 1894 were withdrawn by an act
in 1911 called the “Mussulman Wakf Validating Act.”90

The debate investigated in this chapter has been remarkably free from refer-
ences to similar debates in other law schools or societies and it can safely be
termed “Zayd1” and even “Yemeni,"9! although local legal debates and knowl-
edge have of course always been a part of, and influenced by, the wider Islamic
tradition of learning. It is possible that Imam Yahya was inspired by the British
colonial wagflaw from India, East Africa, and Aden, and that Imam Yahya's
views were affected by the British solution. Actors in the debate in the period
before Imam Yahya clearly took their positions in the unique pre-colonial set-
ting of Yemen.

While Powers claims that restrictions or even the abolishment of family
waqfs by law is something that is only found in the colonial context, I have

189 Powers, “Orientalism, Colonialism and Legal History,” 538.

190 Ibid, 554-563. See also Gregory C. Kozlowski, Muslim Endowments and Society in British
India (Cambridge and New York: Cambridge University Press, 1985).

191 Zaydi figh is situated amidst, and constantly refers to, sources of validity in other law
schools. As seen in this chapter, in the later period Sunni hadiths are invoked a great deal.
The debate on codification also affected those ShafiT areas under Zaydi law.
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shown in this chapter that this is not correct for Zaydi Yemen. Powers is correct
in his argument that wagqfs as an institution as such and then with an emphasis
on the charitable aspect, did indeed enjoy an almost absolute consensus. The
same applies to the general validity of family waqfs.'9 Some jurists did see
the difference between the charitable waqf and the family wagqf, even if the
two concepts were not always clearly separated.!93 Powers states that despite
some colonial administrators and judges who claimed that wagfs in general
and family wagfs specifically were illegal, it is obvious that wagqfs were con-
sidered valid by Muslim jurists: “To argue otherwise, as both British judges
and French orientalists did, betrays either a profound misunderstanding of
the historical development of Islamic law, or a willingness to manipulate the
historical record for political reasons—or both.”9* Anderson states that there
is no branch of Islamic law where “judicial infusion of alien ideas,
pretation,” “basic ignorance,” and “rigidity of mind” by judges in British courts
have frustrated Muslim people more than under British colonial jurisdiction.19°
Thus Powers and Anderson portray this as a matter in which Muslims were

” o«

misinter-

subjected to something completely new under colonial law when family wagfs
were restricted. In this chapter however, we can see that the critique of, and
restrictions on family wagfs also took place in non-colonial, Muslim settings.

In this chapter we have seen a considerable interrelationship between the in-
heritance rules, the wasiya, and the waqf. Over time, we see that the codifica-
tion of the problem, in decrees and fatwas, alternated several times between
those “for” and “against” the exclusion of the awlad al-banat. The Hadawi-
Zaydi debate sustained a model of an intergenerational transfer in which an
individual could decide over one-third, as in the testament, this “free third”
made its way into the Hadaw1 wagqf model. In this “free third,” pious intention
(qurba) was not a condition, at least it did not restrict one from favouring some
heirs over others. With the presence of this “free third” in the figh debates, the

192 Powers, “Orientalism, Colonialism and Legal History,” 564.

193 Ibid,, 564-565 ni25. In his argument Powers even cites al-Shawkani, Nay! al-awtar, to
prove the consensus of the legality of waqfin general. In the Nay! al-awtar, which was one
of al-ShawkanT’s early works, al-Shawkani does adhere to the overall consensus regarding
the legality of waqf in general, however, in his mature phase al-Shawkani took a negative
position towards the concept of the family waqf, as shown in this chapter, though in con-
trast to Powers’ use of him as an example.

194 Ibid,, 564-565.

195 J.N.D. Anderson, “Wagqfs in East Africa,” Journal of African Law 3, no. 3 (1959), 152.
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lines between the two otherwise different concepts of the waqfand the wasiya
became blurred. Figh, codification, legal cases, and local everyday knowledge
mutually influence the formulation and counter-formulation of the arguments
over validity.

This chapter has followed a chronologic trajectory of a set of rules centring
on how to transfer property, in most cases land, from one generation to the next.
Because of the local social and cultural context there is a “need” for a model of
intergenerational transfer of wealth that is more flexible than the inheritance
rules. And as we can see, both from the decrees, and from what we can infer
from the legal discussions, family wagqfs for the male descent line have been
fairly well accepted, although as most admit, they require moral caution, invite
criticism, and increasingly also became restricted legally through codification.

If we look away from the more theoretical, moral criticism we may ask who
protested against the exclusionary family wagqfs in daily life? Who took these
wagqfs to the judge or the court in order to challenge them? The exogamously
married women'’s children, the awlad al-banat, grew up in another family and
if this family was of equal status, they would have their own wagfs from their
father’s side. By using the exclusionary family waqf, some of the lateral move-
ment of land between families was replaced with a more vertical movement
of wealth within the patrilineal group. Theoretically, seen from a distance, the
system was fair if practiced equally by all landowning families. This could be
part of the reason for the overall acceptance. What must also be noted here,
and which has not been treated in this chapter in detail, is that there are dif-
ferent models for sharing a family waqf among the generations and among
males and females. The most common is to share it by “heads” (‘ala l-rw’is).
This means that the females will get a full share equal to that of a male. Such
awaqf does not discriminate against “females” in general; on the contrary, the
females would then get more per person in wagqf division than in inheritance
division. Yet, what informants recount is that many conflicts arose over these
issues and since many of the affluent families intermarry, the criss-crossing
claims of inheritance and wagqf'shares can be very complex when accumulated
over generations.

One other important distinction is to see the exclusionary form of family
wagqf in a class perspective. Among the poor and in the tribal areas, women
have a weaker position in terms of their right of inheritance from their hus-
bands or parents. Martha Mundy made one of the best ethnographic studies
on this topic from the valley of Wadi Dahr near Sanaa.!%¢ In her material, her in-
formants show how waqfs were actively used and contested. Yet she also states,

196 Mundy, Domestic Government; Mundy, “The Family, Inheritance and Islam: A Re-
Examination of the Sociology of Far&’id Law,” in Islamic Law: Social and Historical
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that “farmers do not tie up their property in waqf"'97 It takes a certain amount
of wealth and legal knowledge to use a waqf'as a wealth management strategy.
She also argues that on a more general level, in practice, women’s rights to
inheritance vary greatly from family to family and in the lower strata and in
rural and tribal areas, women often do not receive their full share.198 This leads
us to look at the more affluent families. Clearly many of the large family wagqfs
still in existence are found among these “old rich” sayyid and gadi houses. For
many, family wagqfs were the economic glue that kept these families together
and since the wagqfs were usually controlled by the older, leading member of
the family, it was also used as an instrument of power by the leading part of
the family, over the more marginal members.!9° The status of women in these
families, however, is fundamentally different from that of “tribal women” or
women from poorer strata. The women from wealthier families were in gen-
eral educated and could read and write. Through their close male relatives,
they would have access to legal knowledge, that is, both the letter of the law
and knowledge of how the court system functioned practically; thus this class
of women knew their rights. We should also be careful about seeing this as a
women'’s struggle against patriarchy. The opposition by men against the pow-
erful core of their own extended family, who often controlled the wagqf, is just
as important. As for the category of awlad al-banat specifically, these children
included, of course, both males and females. From the perspective of the pe-
ripheral members of the extended family it must have been frustrating to be
unable to sell one’s part in the family wagf, that is, one might want to sell his
share in the asset(s), instead of receiving a very limited yearly share. Once the
family waqf system started to change under Imam Yahya’s decrees, these more
peripheral members of the large families, or “houses,” could take such wagqfs

Contexts, ed. Aziz al-Azmah (New York and London: Routledge, 1988); Mundy, “Women’s
Inheritance of Land in Highland Yemen,” Arabian Studies 5 (1979): 161-187.

197 Mundy, Domestic Government, 149.

198 This is also mentioned by Dresch. A standard scholarly and urban accusation of the tribal
culture and “its un-Islamic ways of life” is that they deny women their inheritance. As
for the sociological or ethnographic fact of this statement more research is needed and
the answer will most probably be highly dependent on local context. Dresch states that
the claim to inheritance from one’s husband was often dropped (isqat) and that this was
even recorded in the marriage contract. Dresch, Tribes, Government, and History in Yemen,
186-187, 196 n35. Dresch also mentions that the typical landowning sayyid and shaykh
families own significant amounts of land as family waqf' Dresch suggests that the term
“collective holding” is just as descriptive as the term family waqf. Tribes, Government, and
History in Yemen, 162, 211.

199 Vom Bruck also states that exclusion of the awlad al-banat is found in such wagqfs, accord-
ing to her informants. Vom Bruck, Islam, Memory, and Mortality, 73-75.
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to court and have them dissolved on the grounds that they were exclusionary.
This way the assets could be sold, and for example, agricultural land in the
vicinity of growing cities could reach high prices.

We can only speculate on what caused this change in policy and the ideas
and motives behind it. What is certain is that once the new decrees went into
effect, a domino effect started. The strategies of transferring wealth also dif-
fered from family to family; some families retained their family wagqfs, others
completely privatized them. We must not forget that the twentieth century
saw fundamental changes, which make it difficult to compare the social con-
text of today with that of earlier history. The mere growth in population and
economy led to new forms of investment strategies. For instance, a family wagqf
that was not actively managed and economically reformed and re-invested,
would be worth relatively less today than if it had been constantly reinvested
in revenue producing assets. Further, a stable society with few fluctuations in
land prices is very different from the situation in urban areas after the revolu-
tion. Owning land and “owning” a wagqf share are not very different concepts
as long as it concerns the yearly harvest and the right to a share of the income
from the harvest. However, once the land itself becomes valuable as an asset,
which can be sold, for example, for building plots for expanding cities, there
arises a strong incentive to dissolve one’s family wagqf, especially, from the per-
spective of the marginal members of the family in need of cash. A few bags of
grain a year cannot compare to the cash that could be obtained by selling the
(now) urban land.

The houses and families that have retained their wagfs seem to be those that
had a strong internal coherence. Messick suggests that changes in family ideol-
ogy were important; more focus on the individual and the smaller nuclear fam-
ily made the family waqf unnecessary and unwanted.2°? From this perspec-
tive we can imagine that once the validity of an exclusionary family waqf'was
disputed in a general cultural perspective, this also affected the laws. Once the
laws and legal practices changed, the family wagqf could not “return.”

The presence of a national court system that could more or less system-
atically enforce its decisions is also central to this explanation. In periods of
political chaos, the extended family is more important to individuals, and the
court system is unlikely to be able to enforce laws contrary to the views of local
shaykhs and elites, especially when the exclusionary family waqf’is considered
“valid” according to the madhhab as a whole, although morally doubtful. The
level of codification that this chapter has focused on is ultimately dependent

200 Messick goes even farther and suggests that the emerging capitalist, individualistic ide-
ologies made people want smaller families. Messick, “Transactions in Ibb,” 437. See also
the article “Textual Properties.”



FAMILY WAQF AND INHERITANCE 253

not only on a political force choosing and formulating the laws, but also on
their enforcement. In periods during which this field of legal knowledge was
not codified into coherent decrees that were enforced, legal subjects had to
rely on local judges who serve their communities as notaries and who could
consult directly the figh discourse making their own codification, circumvent-
ing the level of state codification.

When asking informants about the restrictions on the family waqfand how
they came about under Imam Yahya, few informants look back and give “socio-
logical” explanations. Most claim that Imam Yahya did so because of shar 7 rea-
sons. The awareness that wagfwas used as a tool to circumvent the inheritance
rules is not found so much among the young. Among the older generation, and
also in the countryside among landowning families, the concept of family wagqf
is a very well-known tool used in order to “not give inheritance to the women.”
Thus even without resorting to complicated figh arguments, “normal” land-
owning informants see the restrictions as an attempt to make a clearer and
more just law with fewer legal ruses. The idea that a person is free to dispose of
only one-third of one’s wealth is widespread. Related to this is the concept of
the bikr (the eldest son), who often has a closer relation to the family economy
or politics than his younger brothers. It is often he who would wait to inherit
a recitation wagf, or the position as the wasty (mutawalli) of a family wagfor a
family controlled public wagqf as treated in chapter 7. Legal conflicts between
siblings are common, but many state that it is a great shame to summon one’s
father or brothers to court (yusharri‘). It is also often mentioned that it can be
extremely expensive and the judge may be corrupt.

A young sayyid from Sanaa told me that their family had retained their fam-
ily waqf, and every year he received two large bags of coffee from the moun-
tains of Anis. They were more symbolic than economically important he said.
Their relatives who were left in Anis were so poor that they needed their own
land and the same was the case of those sharecroppers who tilled the land with
them. He had no wish to change anything about that.

One young informant in Sanaa, whose rather important and wealthy family
came from al-‘Udayn in Ibb, told me that they still had large amounts of land
as family waqf. The wagfhad been reformed to include all females,2°! and also
consisted of a large, new community house in their village, with private flats
for visitors from Sanaa. There were also some charitable works in their home
village funded by the same wagf.

201 The issue of the awlad al-banat was not clear, but his remark clearly meant “this waqfis
not exclusionary anymore, and now follows the division of the inheritance law.” Such a
provision would perhaps make it easier to defend the waqfagainst court claims today.
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Far more concrete cases and examples are needed to build a history or eth-
nography of practice of this topic, something that could not be followed fur-
ther here. As discussed at the end of chapter 3, estimates of the percentage of
wagqfrange from 5 per cent to 25 per cent to a much higher percentage in urban
areas. The figures are uncertain and given the fear of government intervention,
under-reporting is to be expected. The figure varies from area to area and the
percentage of how much of this total is family waqf as opposed to charitable
wagqf is often not defined in such estimates. Even if defined, it is not well un-
derstood by informants for reasons clarified in this chapter. Asking questions
about waqfwhen family wagfs are actually often termed wasaya will of course
skew the result. It is fair to believe that the figure is generally fairly low today.
Other forms of communal family-owned land or real estate ownership could
be very similar to that of a family waqf. More research is needed about new
forms of family estate ownership and joint family wealth management.



CHAPTER 6

The Tenant’s Strong Hand

This chapter focuses on the relationship between two of the central actors in
the institution of wagqf, the administrator (mutawall) and the tenant (mustajir,
sharik). In this chapter I concentrate on one specific rule: the rule of the “three
year maximum lease period.” First and most importantly, I follow the histori-
cal trajectory of this rule chronologically, and examine how it was established
in figh, what its validity is based on, and how it has been contested over time.
Second, I follow this rule into other fields of knowledge: other fields of figh
in the wider Islamic tradition, and into the field of Yemeni codification and
applied law. Where I focused on the knowledge field of codification in the
previous chapter, in this chapter I place a strong emphasis on the connection
between figh, codification, the administrator’s knowledge, and everyday waqf
knowledge.

Wagqf law is transactional law in which an object or a set of rights is trans-
ferred from one person to another.! The recipient is, at least in the ideal wagqf
model, the beneficiary (al-masrif, al-mawqaf ‘alayhi). If something is given
to a person as a waqf, then this person cannot “own” the asset of the waqf as
God is the legal owner of wagqf, however, the person does possess the right to
use the waqfand to have access to its benefit. The step of setting up a waqfis
theoretically done only once, it is never repeated, and the effect is thereafter
permanent and perpetual. However, the beneficiary may sell the right of use
for a specific period if, for example, he does not want to till the land himself;
through the mutawalli he can rent out the asset—this transaction is the lease.?
The wagqf asset is rented out, and the beneficiary can benefit from the rental
income of the asset. Very often it is not the direct use of the asset that is useful
for the beneficiary, but rather income in the form of harvest or money from
rent/lease.

This second stage transaction involved in a wagfis not perpetual but tempo-
rary; it can be done several times and can involve different tenants. The lease
contract can be terminated and contracted again with someone else. The so-
called “three-year maximum lease period” breaks the ongoing, continuous rent
into separate, successive three-year periods and prohibits leases longer than

1 To a natural or legal person. For a discussion of “legal personality” in shari‘a generally and
wagqf specifically, see Behrens-Abouseif, “The Waqf”
2 In Zaydi figh a lease is the sale of the usufruct for a defined period.
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three years, after which a new contract between the waqf (mutawalli) and the
tenant must be made. If the lease contract were continuous, i.e., if the tenant
had the right to rent the asset in perpetuity, the lease contract could become
something close to a sale, which is invalid for a waqf according to the funda-
mental doctrine of wagqfs. Before we proceed, it is necessary to step back and
define what it means to “own” something.

1 Property and Lease Law

Property law or contractual or transactional law is an important part of Islamic
law. A simple definition of property centres on the notion of ownership: “to
own” a thing is, first and foremost, the right to use that thing, to have con-
trol over it, and to be able to give it away for a compensation (or not) if one
so desires. Property is defined in diverse ways in western legal systems and
in Islamic law, where the concept of property is somewhat vague. Delcambre
writes about milk:

Djurdjani defines the term milk thus: “It is a legal relationship (ittisal
shar?) between a person (insan) and a thing (shay’) which allows that
person to dispose of it to the exclusion of everyone else.” Yet for the clas-
sical Muslim jurists, the right of ownership became confused with the
thing which is its object. For them, ownership is not a right (hakk) but a
piece of property (mal) which has become ownership.

In this book, I use a practical anthropological perspective that is not far from
that of Jurjani quoted above, thus I am not guided by the doctrinal meaning of
milk, but focus instead on the right of access and use of the thing. In looking at
leases we need to expand the definition to also include other actors, not only
the relationship between the owner and the thing. Ownership in Islamic law
can be transferred to other persons by means of inheritance, gift, lease (jara),
sale (bay‘) or waqf. A similarly practical definition of a lease is the sale of the
right to use (usufruct), or access, for a specific period.

In a broader perspective, the right must somehow be recognized in a wider
social and cultural system. There must be a more or less agreed upon system of
rules that are defined and known to the main actors. When conflicts do arise,
there must also be a more or less defined consensus on how to solve these

3 A.M. Delcambre, “Milk,” Encyclopaedia of Islam, second edition, ed. P. J. Bearman, Th. Bian-
cuis, C. E. Bosworth, E. van Donzel, and W. P. Heinrichs (Leiden: Brill, 1960—2004), 7:60.
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conflicts in a manner that the majority respect and in a manner that can be en-
forced in the local community. Predictability and stability is important. Laws
of ownership go to the very core of social and cultural life as also discussed in
the introduction to chapter 5.

Messick quotes al-Shawkani who uses the term %smat al-amwal to mean
something like “inviolability of property.”* We could even translate the expres-
sion as “the sanctity of property.” In figh there is a distinction between trans-
actional law (mu‘amalat) and religious obligations ( ibadat). For the fagih, God
is the origin of property law even if the property law regulates fairly mundane
matters. Property, even if owned by a private individual, is religiously sanc-
tioned, as seen from the perspective of figh. Arguably, we could also say that
part of the importance of religion is its role in giving legitimacy and validity
to the order of property and social power in society. To this day ownership
documents start with the basmala: “in the name of God.” Islam is conjured and
invoked through the use and application of property law.

There are many terms for “property” and “rights” in figh, but by far the most
significant are the terms milk or mal, both meaning ownership and the thing
owned, and manfa‘a (usufruct). When referring to a “right” in a more abstract
sense, the term fagqq is also fundamental. As mentioned in the basic wagqf
model in chapter 2, manfa‘a usually follows the asset (al-ragaba) and belongs
to the owner (al-malik), but in the very act of establishing a waqf; the milk and
manfa‘a are split into two separate concepts, resulting in important theoretical
and doctrinal implications in legal theory ( figh).

As mentioned at the beginning of chapter 2, only some wagfs are types of
“direct use wagqfs,” that is, the object made into the waqf'is directly used by
the beneficiaries; for example, a single book given as a wagf. Many waqf as-
sets are intended to be rented out, at times even in favour of other, secondary
wagqfs. These primary wagqfs are typically agricultural fields that are rented out
to local farmers in order to produce income for a mosque or a cistern (second-
ary waqfs). In the cities, houses for dwelling and shops in the market areas are
also typical waqf income-producing assets that are rented out. In such wagfs,
or clusters of waqfs, the act of leasing is an important part of the manage-
ment of the waqf. Leasing is the activity that the mutawallf undertakes that
produces income and thereby secures the viability of the wagf and allows for
its operation.

4 Brinkley Messick, “Property and the Private in a Sharia System,” Social Research 70, no. 3
(2003): 711-734.
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11 Leases in Waqf

One of the most significant and inherent problems of waqf legal theory and
practices concerns issues of leasing, especially related to public wagfs. Ideally,
the wagqf should be rented out according to local fair rental rates, or the mar-
ket price (ajr al-mithl, jjar al-makan wa-l-zaman). This doctrinal principle is
generally agreed upon in most law schools and by most scholars, as we see in
this chapter. Historical and contemporary practices, however, are far from this
ideal, for several reasons. As I elaborate further below, often the rent is well
below local market rents. This tension is reflected in the figh literature, which
balances between formulating rules for the ideal wagf and at the same time
formulating pragmatic but efficient rules for actual waqf practices. These di-
verging rules—the ideal ones and the pragmatic ones—co-exist in an intricate
interplay in the figh texts.

Over time the tenant gains more extensive rights in the waqf asset than the
ideal theory would allow. Often the tenant invests in the asset from his private
funds. For example, a tenant might use his own time and capital to maintain
and restore the asset (the agricultural terrace, house or shop) that he rents from
the mutawalli. He might dig a new well to irrigate the agricultural field or in-
stall new shelves in the shop that he rents. If the value of this investment is not
distinctly separate from the wagqf asset, the waqf asset and the private asset of
the tenant in practice become mixed (as discussed in chapter 7). When a ten-
ant who rents an urban plot (‘arasa) of waqfland is allowed (by the mutawalli)
to build a house on that plot, the tenant cannot be expected to take his house
and move after a year or two. His right to remain a tenant is complicated by
the matter of how to distinguish what is wagf from what is the tenant’s private
property. As we see in this chapter, this right to remain a tenant tends to be
inherited, bought and sold, although this is extremely problematic according
to the legal theory of wagqf. The last two fatwas in chapter 7 illustrate that these
kinds of cases do occur in privately administrated waqfs (wasaya), as they do
in the absolutely public waqfs (al-waqf al-khalis, mutlag), where tenants often
have rights not anticipated in the basic, ideal wagf model.

If one’s family has been tenants of the same wagf asset (for example, land)
for generations, then the right of the family to continue to till the wagqfland
becomes customary. This is possible and the rent of the lease contract remains
somehow stable compared to the value of the asset because many leases are
undertaken with the understanding that a fraction of the yearly harvest (share-
cropping, musharaka) will be part of the payment of the rent.5 In a stable agri-
cultural society this is an effective legal solution. For example, a certain family

5 For sharecropping in Zaydi law, see Donaldson, Sharecropping in the Yemen.
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has the right to rent a wagqf field as long as they pay an obligation of, for ex-
ample, one-quarter of the harvest to the waqf administrator every year. One
problem is that such customary leases are not time limited, but open-ended
and continuous and thus cannot easily be terminated by the mutawallt.

The right to remain a tenant seems to be common in private leases, where
this right is balanced against a “termination fee” (‘ina@’), which the landlord
would have to pay to the tenant if he terminates the contract.6 Such a termi-
nation fee is also often connected to the investments the tenant has made in
the asset. In leases of urban plots, this problem becomes more evident since
the rent is often a fixed yearly sum. Inflation causes this sum to become rela-
tively cheaper over time unless the rent is raised. A peculiar, but very common
practice in contemporary urban wagfleases involves splitting the lease into an
immediate and a deferred lease (mu‘ajjal and muajjal). This equals a one time
“entrance fee” and a yearly lease, like the termination fee (ina’) in private leas-
es. Such an “entrance fee” and a promise to remain a tenant gives the lease a
sense of permanency, almost like a sale. This is very practical for the mutawalli,
who then has access to cash in advance of the otherwise yearly leases. In
Hanafi areas this phenomenon is termed hikr, ahkar or ijaratayn, “dual lease.”

In Zaydi figh these issues have been debated for centuries; in this chapter I
present the historical legal debate over a specific rule related to this issue, the
so-called “three-year maximum lease rule,” or simply the “three-year rule.” The
three-year rule can thus be seen as a “corpus” of knowledge, the trajectory of
which can be followed through generations of legal experts. Further, I show
how this rule is used in other legal fields such as codification and also in legal
and administrative practices today. Over time, we see a complex interplay be-
tween the ideal doctrines on one hand and the need for a law that addresses
the legal problems found in the “real” world, and legal solutions to these prob-
lems on the other hand.

The three-year rule is just one rule in the form of a sentence, among other
rules in the waqf chapter.® Other rules and other chapters in the corpus of figh
follow their own historical trajectories. Therefore, we cannot generalize the
trajectory of the three-year rule to represent the trajectory of all wagqf rules,
or all rules in figh, however, the method of focusing on one rule only, and
on its trajectory and its use in time and space, provides us with a systematic

6 Messick, “Transactions in Ibb,” 153.
Gabriel Baer, “Hiky,” Encyclopaedia of Islam, second edition, ed. P. ]. Bearman, Th. Biancuis,
C. E. Bosworth, E. van Donzel, and W. P. Heinrichs (Leiden: Brill, 1960-2004), 12:368.

8 There are more than eighty such “rules” in the waqf chapter of Ibn Miftah, Sharh al-azhar,
depending on how one defines a rule.
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methodological perspective that allows us to see, understand, and describe
the complex context of figh, law, and legal knowledge. In the last part of the
chapter I focus on other issues and rules related to the problem of leases, those
which do not directly relate to the three-year rule, but that are indirectly rel-
evant. The chapter is thus divided into three main parts:

1. The genealogy and trajectory of the three-year rule;

2. The use of the three-year rule in the fields of codification and legal and

administrative practices; and
3. Other important issues in waqflease law and practices.

2 The Genealogy and Trajectory of the Three-Year Rule

The basis of the legal problem starts with the norm that a wagf'should be rent-
ed out according to the market price. The reason for this is clear: if it is rented
out for less than the market price, the rent will benefit the tenant and he will
profit at the expense of the waqf. The lease is a contract between two parties,
one in which the owner—in wagf issues, this means the representative of the
owner, the mutawalli—sells the right of use for a specific period. In a normal
(non-waqf) lease, it is not illegal to rent something at rates below market rents.
In wagqf leases, however, the case differs—the waqf must be managed as effi-
ciently as possible to maximise its income and thereby respect the will of the
founder and the need of the wagqf. Ultimately, this is an issue of respecting God,
who is doctrinally the private owner of the wagf.

In order to provide the mutawalli with the legal power to demand market
rent (wjrat al-mithl) from the tenant, classical Zaydi figh suggests a relatively
short lease time, usually three years, because this enables the mutawall to say
to the tenant: “the lease contract period has now terminated, you have two
choices, accept the new lease contract, or leave the land and I will rent it out
to someone who can pay more.” Thus, a rule that wagqfs cannot be leased for
longer than a specific period is quite a useful instrument for the mutawalli and
the wagqf. However, neither the Qur’an nor the Sunna states a rule specifically
for this purpose. This means that according to the Shafi‘is, Zaydis, and neo-
Sunnis or traditionists,® such a rule is necessarily a human construction that
legal theorists must work with in the best way possible and so they base this
on other types of arguments. How, if at all, such a human construction can be
valid as Islamic law is indeed a point of criticism put forward by some jurists,
as we see below.

9 Here, I mainly refer to al-Shawkani.
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As mentioned, in Yemen there is a strong custom of sharecropping leases;
this is also true for wagfs. There are advantages to this for both parties. It cre-
ates less administrative work for the owner because he does not have to con-
stantly inspect the work of the tenant and they can build a relationship of trust
over time. The issue of asset maintenance is central; if this is delegated to the
tenant, he naturally expects a lower rent. If this is normal in local non-wagf
leases, then the fair rent, or the normal local land rent would be lower than
in a lease in which the owner is responsible for maintenance. It seems that in
wagqfleases the job of maintaining the asset is usually assigned to the tenant,
but subject to the inspection and approval of the mutawalli, who is ultimately
responsible.

Instead of hiring external maintenance, the tenant can take care of the asset
as it if it were his own agricultural field or shop. In actual, applied law and
practice there are several different categories and types of lease and in some
forms of lease, the tenant has the right to remain a tenant. This refers to the
way people engaged in leases historically and how these leases were decided
upon by judges, be they Islamic or customary. “Islamic law” has contradictory
views on matters of sharecropping.!® This is a good example that shows that
a great number of diverging principles and rules are presented in figh, while
applied law, by contrast, is fairly simple, applicable, and does not involve a di-
rect extrapolation or deduction from doctrinal figh debates, but is much more
practice oriented.

This right to remain a tenant can be very lucrative for the tenant if the rent
is below market price, but not if the rent is near market rates. This right has
many names: in Yemen it is often called faqq al-yad, meaning “the right of the
hand” or a slightly more formal concept referred to in figh as ina’. As noted
at the end of chapter 7, this right can be bought and sold according to the
Zaydi law school as presented in validated figh and fatwas. Since wagqf cannot
be bought and sold, the use of the word “selling” (bay°), is controversial and the
term “transfer” (nagql) is often used instead. In an ideal wagqyf; it is unheard of for
a waqftenant to have such a right, but in practice it is common. This is some-
thing the jurists have had to face in recurring court cases and questions for

fatwas. They must try to regulate the issue as much as possible instead of just

denying the existence of the problem. Wagqflease is thus different from other
leases in that a component of piety and morality is added to normal lease law.
This morality centres on the question of the very purpose and essence of wagf
and bending those ideals subsequently involves bending the very concepts of
community, morals, rule of law, and religion.

10  Foravery good overview, see Donaldson, Sharecropping in the Yemen.
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There is a wide span of possibilities between ideal wagqf rules and more
pragmatic legal rules. How can rules be formulated and discussed in the same
text without undermining the legitimacy of each? Some scholars take the side
of the waqf, saying that long lease terms are undesirable and therefore should
be illegal; others are more pragmatic and examine the question of the degree
of validity of the “right of the hand” in wagf leases.

2.1 The Definition of a Rule

The fact that the three-year rule is a legal “rule” (hukm, ahkam) means that it
seeks to regulate a hypothetical case or social act in its context. It is not only
the core of the rule, as a sentence that states “act A is legal” or “act B is illegal”;
it also refers to the context around the rule, other related rules, the legal dis-
course it is part of and actual practical issues on the ground. Typically, much of
this context is clarified in the sharh (explanation, commentary), while the rule
itself is given in short, almost symbolic form in the matn.

In leases of waqfproperty, the main issue is to identify what must be fulfilled
in order to produce a valid lease contract. A lease is a contract, just as the cre-
ation of the wagqf'is a contract. Both regulate the transfer of a set of rights. The
totality of necessary conditions is not limited by problems in the real world.
Sometimes these problems are so interconnected that it is difficult to separate
the rules from each other. In practice they tend to “cluster” and such clusters
tend to be abbreviated in the mukhtasar genre into single separable sentenc-
es. In the matn, the rules follow each other on a linear string of fairly short
sentences separated only by the particle “and” (wa). (Rules are often related
to each other with criss-crossing intertextual ties and times subordinated to
each other, but in the matn they come as pearls on a string in a linear manner
that makes them easier to form into a corpus that has enough structure to be
taught and learned, quoted, and claimed.) The connotations of the word “rule”
in Arabic (hukm) lead the reader to think of something that has already been
judged to be valid. The same root and even the same word can also be used for
an individual court decision. In the hierarchy of the legal norms ranging from
doctrines and principles, the rule is the lowest level, the most basic building
block of figh which is often called “branch” ( far, pl. furi‘), as if on a tree. Or,
perhaps, according to Ibn al-Murtada’s title, a flower on the branch.

2.2 The Three-Year Rule

The three-year rule is a delimited, individual, legal rule (hukm) that is sup-
posed to be applied to all lease contracts (ijara) covering wagqf. Still, there are
other sub-rules, which are necessary in order to solve problems in real situa-
tions, and related rules. Because of the rather systematic arrangement of the
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figh works, it is easy to find the rule in question in other works. After the Kitab
al-Azhar, most Zaydi figh works follow the same structure.

The three-year maximum lease rule is designed to enable the mutawalli to
terminate the lease; he has the power to threaten to change the tenant if he
does not provide full market price rent. Furthermore, the rule not only helps
the mutawalli in cases of need; it actually demands that the mutawallt always
use this rule, in the interest of the waqf. The rule states that any lease contract
not following the rule is invalid and thus not legally binding. Baber Johansen
states:

It is evident that, from a very early date, the jurists tried to protect certain
types of properties against the disadvantages, which arose from the diver-
gence of the contractually fixed rent (musamma) from the “fair rent” (ajr
al-mithl). Already in the ninth century Khassaf discussed the problems
that resulted from the fact that the contractually fixed rent (musamma)
of wagqf'land fell below the rent level of comparable lands in a way that
constituted a laesio enormis (ghabn fahish) to the interests of the wagf....

Restricting the period of tenancy was another way of protecting the
interests of the lessor against the dangers that result from the divergenc-
es between contractually fixed rent and the “fair rent.” This possibility is
already discussed during the eighth century. From the ninth century on-
wards, Hanafite jurists tried to restrict the period of tenancy with regard
to wagflands and big estates. Some of them formally interdicted periods
of more than one year, others of more than three years. Still others want-
ed the gadi to examine regularly the difference between the contractu-
ally fixed rent and the “fair rent.”!

The three-year rule is thus a legal instrument that enables the mutawalli to
carry out the lease in the best possible way for the wagqf. A tenant that stays for
a long time may start to feel that the asset he is renting is “his,” especially if he
has undertaken repairs from his own pocket. In a stable agricultural society,
there will not be much inflation, however, over the long term, prices tend to
fluctuate and rise. When the mutawalli wants to raise the rent to market rent,!2

11 Baber Johansen, The Islamic Law on Land Tax and Rent: The Peasants’ Loss of Property
Rights as Interpreted in the Hanafite Legal Literature of the Mamluk and Ottoman Periods
(London: Croom Helm, 1988), 33—34.

12 Inthis book, “fair rent” (ajr, or wjrat al-mithl) is equated with the term “market price rent.”
This does not necessarily mean the highest possible rent, since issues of predictability
and long-term aspects are important in any lease. As for the difference that relates to
maintenance—whether different types of maintenance of the asset are included in the
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as he is theoretically entitled to, the tenant will tend to refuse the increase and
refer to the rent in the contract. It is the very lease contract that is the target of
the three-year rule and it simply states that lease contracts can be legally valid
for only three years.

The following outlines how the three-year rule is discussed in Zaydi figh.

3 The Three-Year Rule in Zaydi Figh: A Chronological Presentation

3.1 The Three-Year Rule in the Instisar and Nur al-Absar

Perhaps the most important Zaydi figh work before the Sharh al-azhar is the
Intisar ‘ala ‘ulama’ al-amsar by the famous Imam al-Mwayyad bi-Llah Yahya
b. Hamza (d. 749/1348 or 49). Since the chapter of wagqf'is considered lost, and
thus not provided in the edited and printed version, here the Nur al-absar al-
muntazi‘min Kitab al-Intisar, a mukhtasar (abridgement), was consulted.!® The
lease rule is found in the waqf chapter of the mukhtasar:

It is allowed to rent out the wagqf (ijarat al-waqf) for a short period such
as fifty years. It is reprehensible with a long [lease period] unless the wagf
is of the awqgafthat are well known and that do not become mixed (allati
la taltabisu) over time, then there is no reprehensibility.!*

Imam Yahya b. Hamza does not provide the three-year rule, but rather a similar
rule with another time estimate: fifty years. Imam Yahya’s text does not quote
al-Hadi at all. After this work, almost one hundred years passed before the figh
work, analysed below, appeared.

3.2 The Three-Year Rule in al-Bahr al-Zakhkhar

Ibn al-Murtada (d. 840/1437) wrote a short and concise passage concerning the
three-year rule in al-Bahr al-zakhkhar, presumably before he wrote the Kitab
al-Azhar:

rent or not—we cannot make generalizations, but must look at the specific lease or types
of leases.

13 Anelectronic copy was provided with the gracious help of those at the Mu’assasat Imam
Zayd b. ‘Ali -Thaqafiyya.

14  “Wa yajuzu ijarat al-waqf mudda qasira nahw khamsin sana wa-tukrah fi I-tawila illa
an takan min al-mawqufat al-mashhura allati 1a taltabisu bi-tal al-azmina fa-la karaha.”
Yahya b. Hamza, Nir al-absar. The photo of the text discussed is very unclear and the page
is unnumbered. The text is in black ink with occasional important words in red. The book
has several stamps that say “waqf ‘ala Jami‘ Shihara.”
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Topic (masala): It is valid (yasihhu) to rent it out (tajiruhu), based on
{jma '® since its usufruct is the property of the beneficiary (tadhhib), less
than three years only, similar to the period of demarcation (tafjir) (Y)
[Imam Yahya b. Hamza:] And it is valid [to rent it out] up to fifty years.
A long [lease] period is reprehensible whenever [the long period] causes
confusion (itibas) [between waqf and] private property, such as in the
period of pledge (rahn).16

The text is concise and clear. The usufruct (manafi) is the property (milk) of
the beneficiary (al-masrif) “according to the madhhab.” Most of the arguments
and references found in the quotation are treated in detail further below. The
way the three-year rule is treated in al-Bahr al-zakhkhar is representative of
the work as such and shows why al-Bahr al-zakhkhar is a respected legal ency-
clopaedia even today—it is clear and concise and it gives the most significant
rules with their most significant sources of validity.

3.3 The Three-Year Rule in Ibn al-Murtada’s Kitab al-Azhar

The three-year rule falls under one of the nine sections (fasl, fusil) of the
“chapter of waqf,” in a section called the “Section on clarification of what the
mutawall is allowed to do and what he is not [allowed to do].”*” The section is
further structured into ten rules and the three-year rule is the sixth of these:
“And to rent it out for less than three years.”’® The matn is given in bold; it
is so condensed in the text that it hardly makes sense without contextual
information.

3.4 The Three-Year Rule in Ibn Miftah’s Sharh al-Azhar!®

As mentioned in chapter 4 concerning the texts used in this study, the sharh
of Tbn Miftah (d. 877/1472) appears on the margins of the matn of the Kitab
al-Azhar. If the matn had not been printed in bold in the 2003 edition or in
brackets in the 1980 and earlier editions (i.e., in red ink in the manuscripts),
the reader would not have been able to see two separate texts. This merging
of the two texts is perhaps mainly a matter of style and eloquence. Ibn Miftah

15  “Yasihhu ta’jiruhu ijma‘an.” This could also be interpreted as, “It is valid to rent all of it out,
since ...” instead of “based on jjma?’ but to rent out only part of the asset in the first place
sounds strange.

16 Ibn al-Murtada, al-Bahr al-zakhkhar, 159.

17  Fasl Fibayan ma yajuzu li-l-mutawalli filuhu wa-ma la yajuzu.

18  Wa ta’jiruhu diina thalath sinin.

19  All the quotations are taken from Ibn Miftah, Sharh al-azhar (2003 ed.), 8:271-272, unless

otherwise noted.
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FIGURE 11  The three-year rule in the Sharh al-azhar (1980 edition), 3:497.

treats the rule in two stages, as is common in the treatment of all the rules in
his sharh: First he “decompresses” the text by adding some words of explana-
tion, and then he discusses the sources of its validity. The two stages are given
separately in the analysis below, thus first stage one:

And the sixth [rule] is that the mutawallt of the wagqf is entitled to rent
it out [the waqf asset] for a defined period, however for less than three
years only.

In this first stage, in the “decompressing” of the matn, the reader is given
enough words to make meaning from the text, as the matn alone does not
give enough meaning unless the reader knows the topic beforehand. The de-
compression explains, specifies, and expands the matn. However, both in the
“explanation stage” and the “discussion stage” below, the author is rather eco-
nomical with words. In general, his extra words make the text more readable
and understandable.

The second stage, the “validation stage,” or the “discussion stage,” is a pre-
sentation of other scholars’ views on the problem, further specification, po-
tential alternatives in the form of rules, and the validity of each of those al-
ternative rules and specifications. The author introduces this second stage by
adding a short contextual explanation as to why this rule is needed in the first
place:
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Because a deviation from this [rule] leads to confusion between what is
wagqfand what is private property (milk).2°

It should be noted that the legal issue as such is presented as a problem that
occurs because of social forces in the real, mundane world, whence the need
of a rule; arguably, the rule does not originate in the texts of revelation, and
certainly not in “clear text.” Some informants point out (but not specifically
related to this rule) that such rules are also “revealed,” if not in the texts (nusis)
of the holy sources, then through human reason given by God. Quite a few
Zaydi informants made an explicit point that the role of reason (‘aq!) is funda-
mental in the production of law, be it based on the holy texts or not.2! This way
a “secular” problem can be solved by a “secular” rule, yet still be part of a tradi-
tion of religiously validated law. Here the concepts of “secular” and “religious”
seem to have limited value.

Then Ibn Miftah starts an elaboration, discussion, and validation starting, as
usual, with the “school founder” al-Hadi (d. 298/9m1):

Al-Hadi stated: It is valid to rent out awagqffor a short period such as a year
or two, but not for a long term because that is reprehensible (makrih).2?

Al-Faqth Yahya I-Buhaybah said: The reprehensibility (al-karaha) is re-
moved if the waqfis well known (mustafidan) [in the knowledge of the
local community].23

This last argument has been validated with tadhhib, as can be seen in the figure
above. The fact that the wagqfis well known in the local community means that
there is no danger that the tenant and the mutawalli would be able to cheat the
wagqf through low rent. If the waqf assets are not well known among the local
inhabitants, then the assets are more in need of protection through short lease

20  Li'anna khilaf dhalika yu’addi ila ishtibah al-waqf bi-l-milk. Another translation could
be: Because a deviation from this [rule] leads to the resemblance of private property. The
term ishtibah means “semi” or “resembling” but in other places in the debate the terms
labs and iltibas is used, and these terms are more related to “confusion.”

21 This point is often used to highlight the “modern” and “intellectual” character of the Zaydi
tradition in contrast to their “counterparts,” the Salafis and Wahhabis.

22 Qalaal-Hadj, ‘alayhi al-salam, tajuzu ijarat al-waqf mudda qariba nahw sana aw sanatayn
duna al-mudda al-tawila, fa-inna dhalika makrah.

23 Qala al-faqih Yahya l-Buhaybah wa-tazalu al-karaha bi-an yakanu waqfuhu mustafidan.



268 CHAPTER 6

contracts only. Such local knowledge of waqf assets and their individual legal
status is also called shuhra; we return to this below.

Al-Faqgih ‘Al1 said: Or, the witnessing of the lease is renewed (5) every
three (6) years.24

This argument also carries the tadhhib sign. Both of these are signs that were
omitted from the Sharh al-azhar (1913-14 edition), but which reappear in al-
Kuhlant’s handwriting in the Sharh al-azhar (1980 edition), and also subse-
quently in the same places in the 2003 edition. This means that they override,
at least in certain aspects, the main rule in the matn. It implies that the three-
year rule is not absolute if the contextual conditions are right; if the waqf'is
well known in the local community it is not reprehensible to rent it out for a
long period. We can see that the sharh, or more specifically, the validation signs
combined?> with the sharh, override the matn in several aspects, specifying it,
and adding a new layer of validated meaning.

Then, Ibn Miftah, the author of the sharh, returns to the active voice and
explicitly agrees with what has been said so far and adds:

Yes, so if [the waqf asset] is rented out for a long period, this is valid,
though reprehensible, as he stated in the [Kitab] al-Luma‘26

Here Ibn Miftah states a type of summary or conclusion, namely that a long-
term lease is legally valid as a contract before a judge, but that it is morally
reprehensible (makrah) before God on the day of judgement. This division
between law and morals is problematic, as exemplified immediately below.
However, it shows that jurists did seek to separate legally valid, contractual law
from the realm of morals and religious implications. In a sense, both are reli-
gious in their ultimate anchors of validity, but the admission that contractual
law does not have to follow the same moral standards is an admission of some
aspect of “secular” law. The same issue can be seen in al-Had1’s view above,
but it is not entirely clear if he meant that a long-term lease is invalid because

24  Qala al-fagih ‘Ali: Aw yujaddadu al-ishhad ‘ala l-ijara fi kulli thalath sinnin.

25  The validation signs, at least in this systematized form, are probably younger than that
sharh.

26  “The Luma‘was written by [al-Amir] ‘Ali b. al-Husayn and it has many shuriah.” Ibn Miftah,
Sharh al-azhar, 1:87. Al-Amir ‘Ali b. al-Husayn died 656/1258. However the entry in the
biographical dictionary does not explicitly use the title fagih. Ibn Miftah, Sharh al-azhar,
1:74. Qala al-Faqih ‘Ali: “Aw yujaddadu al-ishada ‘ala l-ijara fi kull thalath sinin. Na‘am,

on

fa-in ujjira mudda tawila sahha ma‘a al-karaha, dhakarahu fiI-Lam*
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of its reprehensibility. There are five moral categories; the two negative types
are makruh (reprehensible) and haram (forbidden). Making the determina-
tion that something is saram is quite rare and the texts of revelation have to be
clear about the matter. There is only one negative contractual, legal category:
the invalid (batil, ghayr sahih).2” The whole waqf chapter of the Sharh al-azhar
follows the same pattern: it discusses contractual law regulating the transfer of
rights from one actor to another actor. In some places in the waqf chapter and
in some rules, the issue of morals does become entangled with contractual law.

The two previous arguments are validated later by tadhhib signs and by the
concluding sentence of Ibn Miftah. If we look back at what Ibn al-Murtada
said in al-Bahr al-zakhkhar, we see that he did not take a very firm stand on the
three-year rule. And shortly after this was written, Ibn Miftah was just as vague
on its validity. Thus, the question is, why did he choose this rule specifically,
and it alone, in the matn? Why quote it in the first place if he did not agree with
it? We cannot answer this fully, except to say that he knew that his matn was a
work that would be studied by beginners and used as a scaffolding and frame-
work—it would never stand alone in the academic field of figh. It must always
be read together with one or several explanations and commentaries (shuriih).
The knowledge of exactly the correct rule can never be compressed into one
sentence and still carry the same validity as figh knowledge.

Ibn al-Murtada wrote his own sharh, al-Ghayth al-midrar,?® but this work is
seldom quoted. Ibn Miftah ends the commentary on the three-year rule with
a pragmatic argument in which he quotes his contemporary colleague from
Thul@’, al-Faqth Yasuf (d. 832/1429, who did not become especially well-known
in later periods):

Al-Faqih Yusuf said: If the tenant (al-muwajjar lahu) is the possessor of
the usufruct (sahib al-manafr) then the longer lease contract is valid (9),
and if he is in authority (walt) such as a mutawalli of mosque waqfs and
the like, then the validity of the lease contract necessitates that there can
be identified an interest for the mosque in the long lease and similarly,
that this interest (10) cannot be achieved in a short lease, and if [an in-
terest cannot be established for the mosque in a long lease], the lease is

27  Itcanbe argued that there is a second negative category specific to Zaydi contractual law,
see the main text below.
28  The Ghayth is mentioned in chapter 4 in the presentation of Zaydi figh texts.
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suspended ( fasid) (11) from the beginning, as stated in the [book called]
al-Zuhur.2®

First, this quotation should be seen as two parts: The first deals with the case in
which the beneficiary is the one renting the wagqf asset; in such a case al-Faqih
Yusuf states a long-term lease is valid. The question here is his use of the term
“possessor of the usufruct” (sahib al-manafr). In a strict legal sense, this can-
not be anyone other than the beneficiary (al-masrif, al-mawqif ‘alayhim). This
probably refers to the beneficiary of a family waqf or something similar to the
wastya-waqf treated in chapter 7. If so, the descendants of the founder are also
part beneficiaries, or, to state it in a legally correct manner, they are “holders of
usufruct” (sahib al-manaft’). In any case, it refers to a wagfin which the tenant
and the beneficiary have a very close or overlapping role.

The second part of his argument, which supports the interpretation that the
above relates to family wagqfs or wasiya-waqfs, switches to pure public wagfs.
He uses the example of “mosques and similar [institutions]” and also uses the
words: “And if he is a wali, such as a mutawalli for the mosque wagqfs.” The word
wall here must refer to “a person with a general authority, acting for the in-
terest of the society (or religion).” It can also be synonymous with the term
mutawall, but perhaps more in the sense of an imam-appointed mutawallt of
the public awgaf. In any case, in this footnote he distinguishes between private
waqfs and public waqfs and says that a long-term lease is allowed in private
wagqfs, while in public wagqfs he adds a limitation, that a long-term lease can
only be made if a preponderant interest can be identified that outweighs the
disadvantage. And he adds, “if this interest cannot be identified, then the con-
tract is suspended ( fasid).”

Hadaw1-Zaydi contractual law is different from its Sunni counterparts in
that it distinguishes between three validities of a contract: valid (sahih), in-
valid (batil), and between the two there is a third with a conditional status
(fasid). A contract that is fasid is temporarily invalid or suspended because
one or more of its components or conditions is not fulfilled. If this component

29  Qala al-Faqth Yasuf: In kana al-mw’ajjar lahu sahib al-manafi’ sahha dhalika, wa-in kana
wallyan ka-mutawalli awqaf al-masajid wa-nahwa dhalika fa-shart sihhat al-ijara an
nafrida li-l-masjid wa-nahwahu maslaha fi taliha tafatu hadhihi al-maslaha ma‘a qisr
al-mudda, wa-illa fa-l-ijara fasida min asliha, dhakara dhalika fI I-zuhtr. The Zuhir was
written by al-Faqih Yasuf b. Ahmad b. ‘Uthman al-Thula’1 (d. 832/1429), who was a friend
of Ibn al-Murtada; Ibn al-Murtada went to him when Ibn al-Murtada was released from
prison. He also wrote Thamarat al-yani‘a wa-l-ahkam al-wadiha al-gati‘a (a Quran tafsir)
and the Riyad. Ibn Miftah, Sharh al-azhar, 1109-110.
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is fulfilled under the correct circumstances, then the whole contract takes legal
effect once more.3°

Al-Faqih Yasuf does not specify exactly how this “interest” should be defined
or converted into a contractual condition. It is not at all controversial that “in-
terest” supersedes the three-year rule, since interest or utility (maslaha) is cen-
tral as a source of law if there is no “clear text” available in the revelation. This
is also specifically pointed out by Ibn al-Murtada at the end of the wagfchapter
of al-Bahr al-zakhkhar, where he states that most of waqf figh is indeed a mat-
ter of maslaha (we return to this matter in chapter 8).3! Although not stated
explicitly, it is probably the judge who is supposed to identify the maslaha that
al-Faqih Yusuf calls for, since a waqf contract is valid unless it is taken to a judge
to be contested.

This ends Ibn Miftal's discussion of the three-year rule. In sum, four author-
ities are quoted, including al-Hadi, and two books are explicitly mentioned.
The arguments overlap slightly and their views diverge. Of the three scholars
quoted in addition to al-Hadi, al-Faqih Yasuf (d. 832/1429), was a contempo-
rary of Ibn Miftah (d. 877/1472). The two others, al-Faqth al-Buhaybah and al-
Faqih ‘Ali32 were earlier in time and are not referred to as often after the sharh
was composed. There are several such figures®® who are only referred to by
advanced Zaydi scholars today; in other ways, they are “lost” from the debate.

In all editions of the Sharh al-azhar, except the new 2003 edition, most
proper names are not given in full, rather they are indicated with one letter ab-
breviations. Where the Sharh al-azhar 2003 edition reads “al-Faqih ‘Ali stated,”
all other editions remain in the passive “it has been stated [by] " (qila ), where
the letter ‘ayn stands for ‘Alj, the letter f for al-Faqih Yasuf, etc. (see figure 12 of
the Sharh al-azhar 1980 edition above).

We do not see any references to scholars in other law schools at all. Ibn
Miftah’s debate, specification, and discussion is purely local and Zaydi. This
does not mean that other works do not contain such references to the origin
of the three-year time period and to external authorities and sources. What we
can assume is that Ibn Miftah did not intend to do this in his sharh. It is not

30 Haykel mentions this, see Haykel, Revival and Reform, 224. See also the Qantin al-madani
article 139 where there are indeed five categories, one of them “depending, suspended”
(mawgquf). Qanun al-Madani [2002] (Sanaa: Wizarat al-Shu’an al-Qanuniyya, 2008), 24.

31 Ibnal-Murtada, al-Bahr al-zakhkhar, 166-167.

32 Al-Faqih Yahya b. Hasan al-Buhaybah (not dated but he “studied with a person ... who
was contemporary with Imam Yahya” that is, shortly before 751/1350. Ibn Miftah, Sharh
al-azhar, 1:108. Al-Faqih ‘Ali is not mentioned by that title in the biographic dictionary at
the beginning of the Sharh al-azhar. Ibid.

33 Such as Aba Mudar. Sharh al-azhar, 1:59.
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the ultimate, all-incorporating sharh, it was and is a practical sharh for fagihs
at the intermediary level. It is only later that this particular book, for a vari-
ety of reasons, became a reference work that continued to be added onto, in
the margins, such as in the margins of the manuscript of al-Shawkani and al-
Suhayl that was chosen for the first printed edition. In that time span of around
350 years, from around 1450 until 1800, additional views were added as glosses.
And, just as important, the validation signs were added. This is the third layer,
which was undertaken by multiple authors; I treat this briefly below.

3.5 The Three-Year Rule in the ‘Izz al-Din Fatwa Collection

The three-year rule is mentioned once in a question in the fatwa collection of
Imam al-Hadi ‘Izz al-Din b. al-Hasan (d. 9oo/1495). The question in the fatwa is
long and complicated and deals with a family waqfin which one of the family
members rented out his share (his right to use some agricultural fields) for 100
years and a “judge from the lands of Tihama” judged that the lease was valid.
Then, this family member died and his brothers wanted to make the lease in-
valid, presumably so they could end the lease contract and take on another
tenant. The question leads to several sub-questions, for example, can the three-
year rule be used to invalidate the lease contract? In the fatwa made by al-Had1
‘Izz al-Din, he states that this is a family waqfand the beneficiary is the owner
of the usufruct; therefore he can lease it in whatever way he wishes (quite in
line with al-Faqth Yasuf above). This answer points to the problematic status
of a family wagqf: the property belongs to God, yet the right of use is transmit-
ted from generation to generation (yantagqilu ila warathat al-wagif bi-l-waqf).
If there was a common mutawalli for all of the waqfand all of the beneficiaries
in question, and if the mutawalli did not rent out the wagfs according to the
wishes of some beneficiaries and serve their interests, the judge should take
his place and be the mutawallt (tawalla l-nazar al-hakim).3* Imam ‘Izz al-Din
does not mention the three-year rule in his answer, probably because this was
a family wagqf. The “judges of Tihama” would probably be Shafi‘is, who do not
have the restriction of the three-year rule, as I elaborate on towards the end of
this chapter. We can interpret the question above as an attempt by the benefi-
ciaries to use the letter of the law selectively, and although the three-year rule
was not absolute, nor very “powerful,” they clearly believed that it could serve
as the basis of a legal argument before a Zayd1 judge. We do not know which
geographical area this waqfwas related to, that is, if it was located close to the
Shafi1lowlands. Al-Hadi ‘Izz al-Din mainly ruled in the northern areas of the
highlands.

34  al-Hadi ‘Izz al-Din, Majmu‘ rasa’il, 2:469—471.
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In the fatwa, also related to waqf, immediately preceding the one above, the
Kitab al-Azhar is cited in both the question and the answer; this demonstrates
that it was well-known at this time.35 We shall now return to the glosses on the
margins (“footnotes”) that accumulated in the Sharh al-azhar over the follow-
ing centuries.

3.6 The Margins and Footnotes in the Sharh al-Azhar

The Sharh al-azhar became the most used figh work in Zaydi Yemen; over time
comments, specifications, and notes3¢ were added in the margins. Many of
these notes were made by anonymous authors, though quite a few were made
by known scholars—this is often pointed out at the end of the note as an in-
dication of validity. When the Sharh al-azhar was printed for the first time
in 191314, the edition was based on a manuscript in which al-Shawkani had
copied out the Kitab al-Azhar/Sharh al-azhar and his student ‘Al b. ‘Abdallah
Suhayl (d. 1835) wrote the commentaries and notes. To a large extent, the con-
tent of these notes were well-known in the scholarly community and in other
manuscripts of the Sharh al-azhar. These commentaries and notes form the
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FIGURE 12 Photo of page 3:497 in the Sharh al-azhar (1980 edition)

35  This question was also directed to ‘Izz al-Din: how should a public waqf (wasaya qadima
mutlaga) be divided among three mosques entitled as beneficiaries. He states that if the
mosques are equal in size and use, the wasaya (sic: waqf) is to be divided among them
equally. The founder is termed “al-must.” Al-Hadi ‘Izz al-Din, Majmii‘ ras@’il, 2:469.

36 One may use the term “glosses,” but here the terms sharh, footnotes, and secondary foot-
notes have been used, following the structure of Ibn Miftah, Sharh al-azhar (2003 ed.).
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third layer of text and stem from the period that lasted from Ibn Miftah to ‘Ali
b. ‘Abdallah Suhayl.

In order to better remember the sequence of these footnotes in the Sharh
al-azhar, below I give the sharh one more time in its entirety. The matn is given
in bold. All quotations are taken from the 2003 edition, in which the names of
people are given in full.

And the sixth [rule] is that the mutawalli of the wagqfis entitled to rent it
out (1) [the waqf asset] for a defined period, however for only less than
three years only (2), because a deviation from this [rule] leads to confu-
sion between what is waqf and what is private property (milk).

Al-Hadi stated: It is valid to rent out a wagqffor a short period such as a
year or two, but not for a long term because that is reprehensible
(makrah). (3)

Al-Faqih Yahya I-Buhaybah said: The reprehensibility (al-karaha) is re-
moved if the waqfis well known (mustafidan) [in the knowledge of the
local community]. (4)

Al-Faqth ‘Ali said: Or, the witnessing of the lease is renewed (5) every
three (6) years.

Yes, so if [the wagqf asset] is rented out for a long period (7), then it is
valid though reprehensible (8), as he stated in the [Kitab] al-Luma"“.

Al-Faqih Yusuf said: If the tenant (al-muajjar lahu) is the possessor of
the usufruct (sahib al-manafi) then the longer lease contract is valid (9),
and if he is in authority (walt) such as a mutawalli of mosque waqfs and
the like, then the validity of the lease contract necessitates that there can
be identified an interest for the mosque in the long lease and similarly,
and that this interest (10) cannot be achieved in a short lease, and if not,
the lease is suspended ( fasid) (11) from the beginning, as stated in the
[book called] al-Zuhr.

The system of footnotes comes from the first printed edition of the Sharh al-
azhar (1913-14). Before that, numbers were at times used, but the notes were
written in the margins of the sharh, not under it. There are some comments
or notes that are notes on other notes, and sometimes there are several notes
under one footnote reference. In the printed editions this is called a repeated
footnote (hashiya mukarrara), and is given as an asterisk *, or as an asterisk
between parentheses (*) in order to separate them. Below they are given as1a,
1b, and so forth. and the footnotes are renumbered so that they start at number
one, while in the printed versions the numbers start at number one on each
printed page.
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Footnote (1) (footnote 4 in fig. 12 above)

The first note discusses whether or not fruit-bearing trees that happen to be
situated on the land are included in the lease contract or not. I do not address
this issue here, since it is not part of the paragraph of the sharh dealing with
the three-year rule.

Footnote (2):

“The only reason for the estimate of three years is that it is the period that al-
lows the possessor [of an asset such as land] to take full ownership, such as will
be treated later. (Sharh Fath)”

This note explains why the three-year rule has that exact time limit. The rea-
son for the three years is not given in the Kitab al-Azhar or the Sharh al-azhar,
though Ibn al-Murtada does mention it in al-Bahr al-zakhkhar, where he states
that the three-year estimate comes from the similar three-year estimate in is-
sues of demarcation (tahjir).3”

Tahjir is a legal concept regulated in detail in figh; it refers to the act of vis-
ibly demarcating borders by using stones (hajar, pl. hajjara, tahjir) or other
border markers. According to the theory of Islamic and tribal law in Yemen,
originally land is not “owned” unless it is actively claimed and used. Other-
wise, according to Islamic law, it belongs to all Muslims, and in tribal law, to all
members of the tribe. There are many types and degrees of such “un-owned”
land and the issue cannot be explored in detail here. In theory, such land may
be claimed by anyone who wants to revive and use it. The act of revival mainly
refers to making a new agricultural field in common barren lands, with the per-
mission of the local community. It is also regulated under the so-called “revival
of barren lands” (ihya’ al-mawat), which is encouraged in Islamic law.38

In the Sharh al-azhar, there is a “Chapter of land revival and demarcation”
(Bab al-ihya” wa-l-tahjir).39 It has its own section ( fas!), the “Section on tahjir
and its rulings.” The three-year rule in tahjir means that once border demar-
cation stones*® have been placed to indicate that one has taken possession,

37  “Topic” (masala): It is valid to rent it out, based on jmas as its usufruct is the property of
the beneficiary (chosen by the madhhab), less than three years only, such as the period of
demarcation (tafjir) (Y) And it is allowed [to lease it] up to fifty years, and a long [lease]
period is reprehensible because of [the long period] causing confusion (i/tibas) [between
waqf and] private property and as in the period of rahn [of the wagf]” Ibn al-Murtada, al-
Bahr al-zakhkhar, 5:159.

38  Both the ifya’ [-mawat and the tahjir is found in the Civil Code, article 1242—1253 Qanun
al-Madant [2002]. The three year estimate is mentioned in article 1243, sub-article 3.

39  Itis located after Kitab al-shuf‘a (pre-emption) and Kitab al-ijara and Bab al-muzara‘a
(one of the forms of sharecropping), followed by the Kitab al-sharika.

40  Typically a small pile of rocks at the corners of the plot.
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that possession remains a right (haqq) for the claimant until three years have
passed and then the right becomes owned property (milk), as long as the land
has been revived and used during that time. If anyone wants to protest, they
must do so before the three years have passed. In the sentence dealing with the
three-year estimate in tafjir in the Sharh al-azhar, immediately after the word
“three” there is a footnote that refers directly to a hadith:

Concerning what was said about a man who made a tafyjir, then anoth-
er man came and revived that land and the two quarrelled and went to
‘Umar, may God be pleased with him. ‘Umar wanted to give them his
judgement in favour of the one who revived [the land] when a man told
him a story about the Prophet: “The right of the one who demarcates (al-
mutahajjir) is valid until three years have passed,” and ‘Umar said: If  had
not heard this, then I would have judged otherwise ([Kitab] al-bustan).#

The hadith is never mentioned explicitly in the waqf rent issue, perhaps be-
cause the hadith is considered weak, or more plausibly, the analogy between
the two rules (the three-year rule in tafjir and three-year rule in a waqflease)
is too loose. The analogy is easy to understand in a broad sense, but the cir-
cumstances of the two cases are very different. While both deal with public
property, waqfis a category of its own that can never be taken over by anyone
simply by remaining on the land for three years. In waqf, even if hundred years
pass, a testimony that this property is waqf'is theoretically enough for it to re-
vert to waqf. The concept of giyas is not explicitly invoked here.

Footnote (1a)

Footnote (1a) is slightly complicated. It seems to be a question and an answer
recorded during a study circle, as it ends with “explanation by Sayyidna Hasan.”
The same person is quoted in footnote (9) below, which ends with: “by dicta-
tion of Sayyidna Hasan.” These two notes seem to belong together and relate
to the topic raised by al-Faqih Yusuf; namely that which concerns the case of a
tenant who is also the possessor of the usufruct (beneficiaries in a private, fam-
ily waqf). Further, the question centres on what happens to a lease contract
when a new generation of beneficiaries takes over the “possession.” Another
confusing aspect relates to the origin of the footnote: the second half of the
footnote did not exist in the 1913—14 edition, rather it was added by al-Kuhlani
as a handwritten marginal note, then printed in the photocopied 1980 edition
(see the lower right corner of fig. 12. above). In the 2003 edition, this handwrit-
ten note was made into a proper footnote and inserted into (1a). This is a good

41 Ibn Miftah, Sharh al-azhar, 7:353.
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example of how a “lost marginal note” was “kept alive” outside the text and
later reinserted.*?

Footnote (2b)

Imam Yahya [b. Hamza*3] (peace be upon him) said: it is reprehensible if
it was more than five years. It has been stated in al-Bahr [al-zakhkhar].**

When this is cross-checked with al-Bahr al-zakhkhar,*> (given above) we see
that Imam Yahya b. Hamza’s view is indeed referred to, but there it is given as
fifty years, not five. Can this mistake really have been made through all these
editions of the Sharh al-azhar? Or is the mistake in the printed edition of
al-Bahr al-zakhkhar? As mentioned in chapter 4, the chapter on wagqf from
Imam Yahya b. Hamza’s (d. 749 or 50/1348-49) multivolume figh work, the
Intisar, is lost. Only his mukhtasar, Nuar al-absar has the waqf chapter, which
states: “fifty years” (khamsin sana), not five.#6

42  Footnote (1a): Lakinna ma l-farq bayna ikhraj al-manafi‘ ‘an milkihi fI sarat al-irth, ka-ma
qalq, 1a bi-l-irth fa-bi-hasabihi wa-la yabtulu? Min imla’ Sayyidna Hasan, rahimahu Allah
taala. Yuqalu: 1a farq bayna al-mawdi‘ayn fa-yakiinu ma tagaddama mugqayyidan bi-
hadha, fa-idha kanat al-ijara mustafidatan aw bi-juz’ min al-ghalla sahha al-ta’jir. Lakinna
yuqalu al-farq bayna khushiyat iltibas al-waqf bi-l-milk ma‘a tal muddat al-ta’jir, wa-fi
tamlik al-manafi‘ al-mumalllik g@’im magam al-mumallik wa-la ywajjaru illa bi-ma kana
yajuzu li-l-mawquaf ‘alayhi an yw’ajjiraha min al-mudda. (Sharh sayyidna Hasan, rahimahu
Allah.) Footnote (4): Wa-wajhuhu annahu ajjara milkahu wa-huwa al-manfa‘a, sawa’an
kanat tuwarrathu ‘anhu aw tunqalu ila man ba‘dahu bi-l-waqf;, bi khilaf al-mutawalli fa-
laysa bi-malik li-l-manfa‘a. (Imla’ Sayyidna Hasan, rahimahu Allah al-ta‘ala.) The words “la
bi-l-irth fa-bi-hasabihi wa-la yabtulu” refers to the matn of the Kitab al-Azhar (Sharh al-
azhar (2003 ed.), 8:206—207) in the third section of the chapter on wagf. There is another
similar note by Sayyidna Hasan there, Ibn Miftah, Sharh al-azhar (2003 ed.), 8:207.

43  InIbn Miftah, Sharh al-azhar (1980 ed.), only “(Y)” is given, as in al-Bahr al-zakhkhar. In
the Sharh al-azhar (2003 ed.), this is given as “Imam Yahya.” Donaldson writes about the
confusion of these abbreviations (he used al-Bahr al-zakhkhar in his study); he has sever-
al theories on which of the potential imams (there were several Yahyas) the abbreviation
could refer to. Donaldson, Sharecropping in the Yemen, 97. From this footnote in the Sharh
al-azhar given above in the main text it is clear that the “Y” is Imam Yahya b. Hamza.

44  Wa-qala al-Imam Yahya, ‘alayhi al-salam, yukrah idha kana fawqa khams sinin, rawaha
‘anhu fi (al-Bahr al-zakhkhar). Perhaps “khamsin sana” became “khams sinin” during the
process of copying the manuscript.

45  (Y) wa-yasihhu ila khamsin sana, wa-tukrah al-ziyada allati yaltabisu li-ajliha bi-l-amlak.
Ibn al-Murtada, al-Bahr al-zakhkhar, 5:159.

46 The actual photograph of the page dealing with the three-year rule in the Nur al-absar is
slightly out of focus, but the difference between the words “five” and “fifty” would have
been observable.
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Footnote (3)

Reprehensibility (karaha) is a hindrance (hagr), which prohibits legal va-
lidity if confusion (labs) occurs.4?

“Confusion” is here translated from the word labs, or otherwise iltibas, and is
frequently used in the discussion of the three-year rule. This refers to the state
that occurs when the rights of the waqf become mixed with rights of other
persons in a way that causes confusion about what exactly belongs to whom in
the local community of owners.

First, the footnote says that if something is reprehensible, that is, morally
wrong (makrah), then it is automatically also invalid, contractually speaking.
However, the second half of the sentence specifies this further and says that
this is only the case if there is confusion. The footnote has not been validated
by tadhhib.

Footnote (4)

That means: well known.*8
This footnote is simply a lexical explanation for the word mustafid.
Footnote (5)

He stated it in the Bayan [al-Shaft], but did not ascribe it to anyone.*®
Footnote (5a)

There is no point in renewal of the witnessing; the contract is contractu-
ally suspended ( fasid) because of the longevity of the lease term.

Perhaps (la‘alla) that is so if this is not emphasized (‘azm) (tadhhib),
and if the renewal is emphasized from the very beginning, then the con-
tract is valid (q-r-z).5°

47  Karaha hazr tamna‘u al-sthha ma‘a husul al-labs.

48  Ayy:Mashharan.

49  Wa atlaqahu fi-l(-Bayan) wa-lam yansabhu ila ahad. Note that the Bayan al-shaft came
after Ibn Miftaly's Sharh al-azhar, thus this footnote is an example of how the Bayan was
later “imported” into the footnotes of the Sharh al-azhar.

50  La mama li-tajdid al-ishhad; li-anna qad in‘aqadat ‘ala wajh fasid li-tal al-mudda. La‘alla
dhalika ma‘a ‘adam al-‘azm (tadhhib), wa-amma ma‘a al-‘azm ‘ala dhalika min awwal
al-amr fa-hiya sahiha (q-r-z).
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The first half states that the long lease term only produces a “suspended”
(fasid) contract, not an invalid one. The second half is actually an indepen-
dent note, again referring to the word in the shars where it branches off, at
“renewal.” It states that if continuous renewal is “pointed out” or “emphasized”
(‘azm), presumably in the lease contract, then it can still be valid. This last part
of the footnote is validated both by tadhhib and tagrir, and in effect it totally
overrules the whole three-year rule.

In the 2003 edition, it looks as if this is one note and the two sentences are
separated by a full stop. However, looking carefully at the 1980 edition (fig. 12),
we can see that the first sentence ends with the abbreviation “-a-h” (intaha)
meaning end of quote. The author of the second note is less strict in his view
and he is the one whose note has been validated.

Footnote (5b)

This is only so if it was rented out for money and the money was handed
over covertly, however, if it was taken from a certain fraction of the har-
vest, then there is no need for witnessing because the yearly measuring of
the harvest (mugasama) is sufficient. Dictation by Shami (q-r-z).5!

This is an important legal elaboration, and the note is clear. It refers to differ-
ent forms of leases, which impose different challenges that do not need to be
treated as strictly equal. The yearly crop estimation of the harvest, measuring
the tenant’s share according to the sharecropping fraction,5? and the tenant
handing over the rent in kind to the waqf administrator is an act, and as such
does not need any further contractual confirmation or definition. It is an act
that consists of contractual elements and aspects and is partly “public.” The
act of measuring and handing over the harvest confirms that there is a con-
tract and it confirms the size of the rent as well as another public witnessing
would. This is contrary to leases with fixed rents in cash; the payment of the
rent khufiyatan (lit., “covertly”) produces other challenges for the wagf'lease
situation, in terms of “publicness.” It is this difference in contextual circum-
stances that is specified here and taken into consideration in this footnote.

51 Wa-hadha haythu kanat ywajjirinaha bi-l-naqd, wa-kanat tw’khadh khufiyyatan, wa-am-
ma idha kanat ‘ala hissatihi min al-ghalla, fa-la yuhtaj ila ishhad li-anna al-muqasama fi
kulli sana kafiyatan (sama‘ Shami).

52 The fraction remains the same year after year, while the rent, in terms of absolute amount,
depends on the size of the yearly harvest. In Yemen, rainfall varies greatly from year to
year and is the most significant factor in the yearly variation in the size of the harvest.
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The author of the note is presumably chief gadi Ahmad b. ‘Abd al-Rahman
al-Shami (1684-1759).53

Footnote (6)

Perhaps so with the emphasis on that [that the contract can be renewed
every three years] at the time of the lease, and if not, the contract is as if
it was not made. (A comment by al-Sahali.)>*

This note is handwritten between the lines in the Sharh al-azhar (1980 edi-
tion), something that can be seen in figure 11 above. It is given as a full footnote
in the Sharh al-azhar (2003 edition). It has no validation marks. This note spec-
ifies that such a renewal can perhaps (la‘alla) be valid, but only if it is pointed
out in the lease contract or during the contractual situation (as a contract can
also be oral) the first time it was made. Thus it is more restrictive than footnote
sb, which states a similar content. The absence of validation marks could stem
from the edition of the Sharh al-azhar. The author of the note is the chief gadi
al-Sahuli (d. 1209/1795), or he is the gadi of Sanaa, Yahya b. Ibrahim al-Sahili
(d.1060/1650). It could also mean that this was the law under al-Sahali, but that
the madhhab later favoured the less strict position.

Footnote (7)
With the absence of confusion.?®

This note is handwritten between the lines of the Sharh al-azhar (1980 edi-
tion). It means that if the wagqf is rented out for a long period, and there is
no confusion or ambiguity regarding the lease, then it is contractually valid
though morally reprehensible.

Footnote (8)

Hindrance (hazr). (q-r-z)

53  He was chief gadi under al-Mutawakkil al-Qasim (r. 1718—27), under al-Mansar al-Husayn
(r. 1727—-48) and into the reign of al-Mahdi l-‘Abbas, before chief gadi al-Sahali. al-
Shawkani, al-Badr al-tali‘, 105-106. See also Haykel, Revival and Reform, n2—113.

54  La’allahu ma‘a ‘ajzm ‘ala dhalika waqt al-ta’jir, wa-illa lam yan‘aqid (hashiyat al-Sahali).

55  Ma‘ ‘adam al-labs.
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This means that “moral reprehensibility” (karaha) is a hindrance to the con-
tractual validity of the lease contract. The note is with taqgrir (the letter q-r-z);
this implies that if it is established to be reprehensible, then the contract is
invalid. However, in the main text of the Sharh al-azhar al-Buhaybah is quoted,
also with validation marks, stating that the reprehensibility is removed if the
wagqf is well known. This shows that the dialogue of scholars commenting on
the main text and the footnotes, and even among the footnotes, is not system-
atic but continues to spiral on and produces consequences for all the other
criteria.

Footnote (9)

The second note by Sayyidna Hasan is given above in (1a), but here the end
states that in contrast to a lease in which the mutawalli is a beneficiary and
thus owns the usufruct, not all mutawallis are in this situation (as in a public
wagqf, in which the mutawallis do not own the usufruct and thus are not free to
set up any lease. In short, it points to the distinction between family waqf and
“public” wagf.

Footnote (9a)

The madhhab does not validate (tadhhib) a lease contract in which con-
fusion [between wagqf and private property] is taking place. There is no
difference between the possessor of usufruct and others [regarding this
matter]. Muft1. (q-r-z).56

This is a response to footnote g above, which states that there is a difference
between private and public wagfs in this matter. Any lease contract in which
the exact status and identity of the waqf asset is endangered is simply invalid.
This footnote is also thoroughly validated by both tadhhib and tagrir. We
do not know who the “muft1” was, it could have been Isma‘l b. Hadi - Mufti
(d. 1198/1783 or 84).57

56  Wa-l-madhhab la yasihhu (tadhhib) illa haythu la yahsulu al-labs, wa-la farqa bayna sahib
al-manfa‘a wa-ghayrihi (mufti) (q-r-z).

57 It could be al-Sayyid Isma‘l b. Had1 I-Mufti (d. 1783 or 1784), al-Shawkani, al-Badr al-tali',
189. “Al-Muft1” is his lagab, not a reference to a position. If he was not the author of the
footnote, it might have been one of his predecessors with the same lagab, as mentioned
in Zabara, Nashr al-‘arf, 1:413—415.
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Footnote (10)

The concept of interest (maslaha) is valid when not countered by an
equally strong disadvantage. This [the three-year rule] does not relate in
any way with a specific number of years.

(The author states:) This is when confusion is not feared or [some-
thing] similar. The same [applies] to every single rule (hukm) of the
sharia; if it is countered by a disadvantage, then this leads to the invalida-
tion of the rule, if it indeed were so. (From the book al-Wabil)>8

This note goes to the very foundation and origins of the rule and claims that
the whole matter is simply one of maslaha and contextual circumstances, and
further, that this even applies to all rules of the sharia. This footnote has not
been validated. The last, “from the book called al-Wabil">® was added by hand
in the Sharh al-azhar (1980 edition).

Footnote (11)
That means: invalid (batil).6°

This last footnote clarifies that if a lease contract becomes fasid as a conse-
quence of lack of interest or utility (maslaha) for the waqf, then this lease is not
only fasid (suspended), but also batil (contractually invalid). This was stated
earlier, but not as directly as it is here and not in relation to maslaha. There are
no validation signs on the footnote.

Before summing up, we should note the complexity of the legal discussion.
Obviously, the result of the discussion, i.e., what the madhhab agreed on, is
something different from the strict form of the three-year rule. It is easy to see
that such a deep and academic legal discussion is not a textbook for begin-
ning students, nor is it a manual for judges. The conversion of this complicated
discussion into more simplified genres, such as al-Taj al-mudhhab, is discussed
below.

58  Al-‘ibra bi-l-maslaha allati la tu‘ariduha mafsada musawiya, wa-la ‘ibra bi-l-sinin al-tabba
(min al mu‘allif) wa-dhalika haythu la yukhsha labs wa-nahwa dhalika, wa-ka-dhalika
kullu hukm min ahkam al-sharia idha ‘aradahu mafsada fa-innahu yubtal in kanat
dhalika.

59  al-Wabil al-maghzar al-mat‘am li-athmar al-azhar fi figh al-a’imma al-athar by Yahya b.
Muhammad b. Hasan d. 1582 or1583. It seems to be one of the many commentaries on the
Kitab al-Azhar. See chapter 4.

60  Ayy:batil.
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If we look at the explicit sources of validity for the footnotes above, we find
five references to persons and five references to books. We also see concepts
such as “confusion,” “interest,” “reprehensibility,” “invalidity,” and various ways
of describing hypothetical situations and how these situations can be defined
in relation to the real world. Many of the arguments refer to each other in a
web of cross references, making it difficult to portray all of them in a system-
atic manner. Yet they are presented one by one in a textual sequence. Some
of the views or comments seem confusing and do not contribute much and
one may wonder why they were included at all. The answer is probably that
they have accumulated over the centuries and no one has had the authority
to remove them, since most of them have some sort of “original” content and
contribution, if only in the sequence of arguments and scope of terms used.

The fact that something was said, and not removed, also produces more
counter-arguments than if the most polemical or obscure notes were simply
removed over time. Such removals might have made the text more readable as
a book; indeed, this is what Ibn al-Murtada did with his al-Bahr al-zakhkhar,
and al-Ansi did in al-Taj al-mudhhab. The Kitab al-Azhar is not a good exam-
ple of this simplification, as it goes too far in simplification and abbreviation;
rather it belongs to another genre, one in which the didactic qualities of the
text are central, while books like al-Bahr al-zakhkhar and al-Taj al-mudhhab
had different purposes.®! They both strike a balance between including and
excluding arguments depending on their relevance. Each genre has its own
criteria of validity and its own rationale for that validity. The Sharh al-azhar
that appeared after Ibn Miftah is at the opposite end of the continuum, where
the discussion of all the minute footnotes must be seen as a cumulative “re-
search” corpus; every statement is included and never erased. The Sharh al-
azhar is a place where these minute details of legal knowledge are “stored” in
a structured way, as they relate to the topic. This seems to be a purpose itself
for the activity and practice of figh, in addition to an outcome in the form of
new rules; it keeps alive a knowledge tradition and makes sense of it. But to
a significant degree this becomes self-referential and one needs institutional
frameworks and education to make sense of it fully.

As for the legal positions on the three-year rule, most footnotes allow for
some degree of leniency under favourable circumstances. It is the definition
of these circumstances that is the problem: What exactly is “fear of confu-
sion” and when does it happen? The discussion is circular in the sense that the

61  They are of course different and made for different purposes. Al-Taj al-mudhhab is univo-
cal and al-Bahr al-zakhkhar is more a work of comparative figh that contains references
to validity beyond Zaydi scholars and imams.
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three-year rule is an attempt to provide Muslims, not to mention the wagf, with
a clear legal solution since the definition of “confusion” and “interest” is un-
clear. The three-year rule is an alternative to a rule that is too general and vague
to be arule. At the same time, the rule is perceived too rigidly, and many schol-
ars seem sceptical toward it. This is what we get if we look at all the arguments
in the debate. As I show below, the picture becomes clearer, and more useful in
a legal sense if we isolate only those views “validated by the madhhab.

3.7 The Three-Year Rule in the Taftih

The Tafiith al-qulizb5? by Muhammad b. Bahran (d. 957/1550) is a commentary
on a commentary (al-Athmar) related to the Kitab al-Azhar. The Taftih al-quliub
was not published in the twentieth century, though it was clearly important as
a figh work, just as the Sharh al-azhar was at the time it was written. The cata-
logue of the wagqflibrary of the Jami‘ al-Kabir in Sanaa shows that there were
many manuscripts of this work.63

The section dealing with the three-year rule in the Taftih summarizes the
whole discussion in the Sharh al-azhar much more concisely than the Sharh
al-azhar does itself. Around this time, the mid tenth/sixteenth century, many
of the footnotes of the Sharh al-azhar had not yet been written.

The author of the Tafiih starts with the final arguments made in the foot-
notes of the Sharh al-azhar, namely it begins with the issue of what is in the
interest of the wagqf. If it is feared that confusion of the tenants’ rights might
eventually lead to their ownership of the asset, even if the period is less than
three years, then the interest of the wagqf'is threatened. But if this fear is not
present, or if another disadvantage is present only to a small extent and bal-
anced by a stronger interest, then the lease is valid. “This is what can be con-
cluded in this question” (hadha huwa tahqiq al-masala), the author says. Then
he goes on to say that this is a re-alignment (‘ad/) of what Ibn al-Murtada said
in the Kitab al-Azhar, that is, it is an adjustment of the three-year rule:

... [W]hat is understood [from Ibn al-Murtada’s text] is that it is always
invalid to rent out the wagqf three years and more and that it is always
valid to rent it out less, and this is not so.64

62  The Mu‘assasat al-Imam Zayd b. ‘Ali -Thaqafiyya kindly provided me with a Word file of
the chapter of waqf of a forthcoming printed edition of the Tafith.

63  Al-Ruqayhi, al-Hibshi, and al-Anisi, Fikrist makhtitat, 2:993-998; thirteen manuscripts
are listed.

64  Lianna mafhimahu annahu 1a yasihhu ta’jir al-waqf thalath sinin fa-sa‘idan mutlaqan,
wa-yasihhu dunahu mutlagan wa laysa ka-dhalik.
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He goes on to say that what is meant (al-murad) is rather what al-Hadi said
in the Muntakhab (this is quoted in the Sharh al-azhar), that it is valid to rent
it out for a short period, such as a year or two, but not a long period, as that
is reprehensible.65 Then he adds the two additional rules without referring to
whom they are ascribed; that the reprehensibility is removed if the wagqfis well
known and that the lease could be re-witnessed every three years.

In terms of content, there is not a lot of new material. But the sequence of
arguments is much more clear than the post-Ibn Miftah Sharh al-azhar. The
Taftih is an example of works similar to the Sharh al-azhar—works that the
Sharh al-azhar “overtook” in popularity. Another example of such a work is al-
Bayan al-shaft, from almost the same time as the Sharh al-azhar, not consulted
here.

3.8 The Three-Year Rule in al-Shawkant’s al-Sayl al-Jarrar

Al-ShawkanT’s view of the three-year rule is found in al-Say! al-jarrar,%¢ a rule-
by-rule commentary or critique of the Kitab al-Azhar. The al-Sayl al-jarrar is
structured in a “He said—I say” style with one answer for each rule. When
al-Shawkani states “He is saying™: he is referring to the author of the Kitab al-
Azhar, Ibn al-Murtada, but also implicitly to the wider Hadawi-Zaydi tradition
of figh. Although explicitly he structures his criticism only around the matn
of Ibn al-Murtada, there is also a large corpus of sharh and commentaries for
each of the rules he deals with. When he criticizes “the fear of confusion be-
tween waqf and private property” (see below) he does not directly criticize the
matn of al-Murtada, but rather the sharh of Ibn Miftah (Sharh al-azhar) since
Ibn al-Murtada (Kitab al-Azhar) does not mention this at all. The nature of the
text is very different from the Sharh al-azhar. It is univocal and he criticizes a
text and a whole legal tradition at the same time. And he does this with confi-
dence and style:

I say: there is no reason for this estimate [of exactly three years] and if
interest is found in the continuation of the lease and in prolonging the
period of the lease, then this is what must be done, and if the circum-
stances make it necessary to shorten the lease period for [the sake of] a
recurring interest for the wagqf, then so be it.67

65  Ibn Miftah, Sharh al-azhar also quotes al-Hadi’s view before adding the more lenient ar-
guments; this is a way to claim adherence to Hadawi doctrine as the core of classical
Yemeni Zaydism or Hadawi-Zaydism.

66  al-Shawkani, al-Sayl al-jarrar, 3:70-71.

67  Ibid.



286 CHAPTER 6

This section simply refers to “circumstances” (iqtida’ al-hal) and “interest”
(maslaha) just as many others have done before him, but he does not refer to
any of these scholars. He continues:

And when it comes to validating this time estimate,58 just because of fear
that the tenant will claim that the wagqf'is his property, what is more ob-
scure than such a validation ( fa-ma ab‘ada hadha al-tajwiz)?%°

The last rhetorical question refers to the validation (tajwiz) of using “fear of a
crime” as the source of a specific rule in the sharia. Al-Shawkani vehemently
claimed that only texts from the Qur’an and the Sunna can be taken as sources
of law and he was reluctant to use maslaha (and sources like it) as primary
sources of law.”? He continues:

And indeed, the awgaf assets are in general well known in the local com-
munities (tashtahiru) and stand out (tagharu), therefore they do not be-
come confused with private property over time.”!

When using the word awgaf in plural, he means the many individual wagqf
lands and assets and not the concept of waqf. What is very important here, and
indeed quite novel in the whole debate, is his simple denial of the existence of
the problem of confusion (iltibas) of what is private and what belongs to wagf;
this is the very problem that Ibn Miftah explicitly gives as the basis for the need
for the three-year rule.”

68  Waamma talil al-taqdir bi-hadhihi l-mudda.

69  al-Shawkani, al-Sayl al-jarrar, 3:70-71.

70  His position on maslaha as a source of law is discussed in chapter 4 and also partly in
chapter 5. In essence, he argues against Zaydism for being based on “human” views, while
arguing that it is necessary to take out the human sources and revert to the textual evi-
dence from the Qur’an and Sunna.

71 Fa-inna al-awqaf tashtahiru wa-tazharu haythu la taltabisu bi-l-amlak ba‘da mudda
tawila.

72 For example, his contemporary Hanafi scholar Ibn Abidin states the opposite, namely
that this is the very argument against long-term leases. See Miriam Hoexter, “Adaptation
to Changing Circumstances: Perpetual Leases and Exchange Transactions in Waqf Prop-
erty in Ottoman Algiers,” Islamic Law and Society 4, no. 3 (1997), 326. Ibn ‘Abidin’s com-
ment is made in the matn, under the section on the three-year rule. He gives views for and
against the three-year rule, but concludes that the judge can prolong the lease if it is in the
interest of the waqf. Ibn ‘Abidin, Radd al-Mukhtar, 4:400—401.
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And if this validation (tajwiz) is what came out of it, then he who is the
administrator [of the wagf] can simply be given the same powers; let him
just do what follows the interest of the waqf.”3

By “validation” (tajwiz) he refers to the ascribing of validity to the three-year
rule as a shari'a rule and the related three-year estimate. Al-Shawkanti says that
if they can say all this with no clear evidence and produce a shari‘a rule out of
it by means of maslaha, then why not just say that the mutawallt is allowed to
act in the interest of the wagqf, without having all these other rules and foot-
notes in the first place? Al-Shawkant’s style is polemical; he uses metaphors
like “What is more obscure than ...?,” much in line with his literary style in gen-
eral. As for the topic of the rule as such, he does not seem to be very interested
in it and does not mention the topic in other works.

4 The Three-Year Rule in Modern Yemeni Codification

As mentioned in chapters 2 and 4, the distinction between figh and codifica-
tion is a fluid one. Because of the univocal voice and lack of discussion in al-Taj
al-mudhhab, 1 place it under the section of “codification.” In support of this
choice is the fact that al-Taj al-mudhhab was written so that judges and stu-
dents of law could more easily refer to the body of rules of Zaydi figh. But, it
is a work that is based solely on the “chosen rulings” from the madhhab, and
the imamic decrees of Imam Yahya are only given as footnotes, although they
are the ones that must be followed in court. The political factors behind the
codification of the Sharh al-azhar are unclear and al-Taj al-mudhhab presents
itself as representing “the jurist's law” in figh language. In any case, al-Taj al-
mudhhab is a borderline case between figh and codification.

41 The View in al-Taj al-Mudhhab

Al-Taj al-mudhhab was an attempt to simplify the reading and use of the
Sharh al-azhar and was ordered by Imam Yahya.” It is based on the matn of
the Kitab al-Azhar as a traditional matn and sharh combination; however, the
chapters are organised slightly differently with a separation between badat
(worship) and mu‘amalat (transactions), the wagqf chapter being placed in the
mu‘amalat. References to persons and books are removed and only validated

73 Fa-inkana hadha al-tajwiz mimma yahsul mithluhu li-(la-?)man ilayhi al-wilaya fa‘ala ma
yaqtadihu al-maslaha.
74  See general information about al-Taj al-mudhhab in Haykel, Revival and Reform, 215-216.
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views are included. The treatment of the three-year rule is an excellent sum-
mary and repetition of the above discussion, in that it removes views that are
either not validated by the madhhab or irrelevant according to the author:

And the sixth [rule] is that the mutawalll is entitled to rent it out for a
defined period of less than three years because more than this causes
confusion between wagqf and private property (milk). If the mutawallt
rents it out for more than three years, then this is invalid (kana dhalika
mahzuran) and his guardianship is invalidated and the lease becomes
invalid, be the tenant a possessor of the usufruct or the mutawalli.’

Here we see that the author of al-Taj al-mudhhab repeats the three-year rule
and its related phrases from the Sharh al-azhar, and mainly in the more re-
strictive and “ideal” form. However, then he introduces a chain of conditions
functioning as exceptions to the above rule, starting with “unless”:

... unless the waqfis well known or not feared to be confused with private
property, or if the mutawall or his assistant takes the rent as a certain
fraction measured out from the yearly revenue in the name of the waqf,
then there is no significant objection (/a ba’s) to renting out the wagqf for
three years or more. The same applies if a long term lease is in the inter-
est of the waqf'such as in a potential increase in the rent, or restoration of
what has deteriorated in the asset or improvement in [its] maintenance,
then a three-year lease period, or more, is valid if there is at the same time
no fear of confusion [between waqf and] private property and if, in the
contract, it is emphasized that [there is] the possibility of a renewal of
the witnessing of the contract (al-‘agd) every three years, [in which case]
the lease is valid. It is not valid if the witnessing is renewed without this
having been emphasized in the contract, because it [the contract] has
become inactive (intawat) by the suspended status ( fasad) due to the
long lease period.

Although the picture of exceptions is complicated, the rule is much easier to
read than reading through all the footnotes of the Sharh al-azhar and taking
into consideration all the validation marks. Actually, here we see that the au-
thor of al-Taj al-mudhhab is loyal to the validated views of the madhhab, just as
it claims. The element of discussion and dialogue is, however, absent and what
remains is only a univocal, normative text without references to the origins of

75  al-‘Ansi, al-Taj al-mudhhab, 324.
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the validity. A reader must either accept the text as authoritative in its entity
or reject it.

4.2 The View of the Three-Year Rule in the Taysir
The three-year rule is noted in the Taysir in the same section of the chapter of
wagqf as in the other works based on the Sharh al-azhar. It is very short:

Section on the clarification of what the mutawalli is allowed to do and
what [he] is not allowed and what is obligatory....

[Article] 720 ... It is allowed for him to rent out the waqf [for a period
of] less than three years, not more than that, so that it [the waqf asset]
does not become confused with other [assets].”®

After stating the rule itself, this work lists the reason for the three-year lease
rule: “so that it ...” just like Ibn Miftah did. In addition, it has been given its own
article; this makes it something closer to the typical modern codified law. The
rule is presented in a much stricter form here than in al-Taj al-mudhhab. None
of the exceptions to the rule or references to maslaha are given—this is an
argument that the Taysir could not have been used as a law book on its own.

4.3 The Three-Year Lease Rule in the Decree of 1968

The next time the three-year rule is mentioned in codification is in the Repub-
lican decree no. 26 of 1968 concerning the organisation and responsibilities of
the ministry of awgafand the regulations of its application:

Article 5: The waqf committee (lajnat shu’un al-awqaf) is only respon-
sible for:

First: Requests for exchange of assets (ibdalwa-istibdal) ... and renting
out assets (a‘yan) longer than three years. All this [can be done] without
consulting the court (al-ruju‘ila [-mahkama).

Second: The termination of long-term leases (inha’ al-ihtikar).

Third: Changing the beneficiaries of the public wagfs and their stipula-
tions (taghyir masarif al-awqaf al-khayriyya wa-shurut idaratiha).

Fourth: Other issues in which the minister finds it necessary to consult
the committee ...”7

76  Fasl fl bayan ma yajuzu li-l-mutawalli fiTuhu wa-ma la yajazu wa-ma yajibu ... wa-yajazu
lahu ta’jiruhu dana thalath sinin 1a akthar min dhalika li-an-la yaltabisa bi-ghayrihi.
Qasim b. Ibrahim, al-Anisi, and al-Sarhi, Taysir al-maram, 152.

77  Mansary, al-Mawkib, 279.
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Immediately after the civil war and the fall of the imamate the new govern-
ment assumed the same powers as that of a sharia judge in waqf matters. It
gave itself the right to enter into long-term leases and to end individual long-
term leases that had already been made by buying out tenants and their rights,
as is implied in the term “dual lease” or iAtikar. It also gave itself the power to
change beneficiaries and thus redistribute waqf funds, for example, from rich
mosques to poorer ones. Here the way the three-year rule is mentioned indi-
cates that the ministry or rather, its waqf committee, is allowed to disregard it
even though they are very aware it exists.

4.4 The Three-Year Rule in the Waqf Law of 1976 and 1992

Interestingly, the three-year rule is found in the first wagflaw of 1976 and in
the same wording in the present wagflaw from 1992, which is still valid today.”®
It is also located under a section with an almost identical name as that of the
corresponding section in Sharh al-azhar:

“The third section: In what the mutawalli must do and what is allowed for
him and what is not allowed ...”

Article 72: The mutawalli is not allowed to rent out the wagfasset or its
properties for longer than three years, be it for ploughing [agriculture] or
building. This does not prohibit the renewal of the lease in accordance
with what is stated in the following article.

Article 73: The mutawall is not allowed to rent out the wagfasset or its
properties for less than the rent of the time and place [i.e., the local mar-
ket rental rate].”®

Here we see that the present waqf law takes the wording of Ibn al-Murtada
in the Kitab al-Azhar and keeps the three-year rule. By doing this, the law in-
vokes the validity of the Sharh al-azhar and the tradition of Zaydi figh. The
first sentence states that the three-year rule is to be the norm, full stop. Then
comes the exception that points to the possibility of renewing the lease and
refers to the next article, which is also an article of its own. The second article
states that the rent should be according to rates in the (free) market.

78  Wizarat al-Shuan al-Qananiyya, Qanun al-waqf al-shar, 10-11. Articles 72—73 in the law
of 1992, but articles 68-69 in the law of 1976. See also Mansur, al-Mawkib, 321-322.

79  Maddat 72: 1a yajuzu li-l-mutawalli ta’jir ‘ayn al-waqf aw amlakihi li-akthar min thalath
sanawat sawa’an kana li-l-hirth aw li--bina’. Wa-la tamna’u dhalika min tajdid al-ijara ma‘a
mura‘at ma huwa mansas ‘alayhi fl -madda al-taliya. Maddat 73: 1a yajtizu li-l-mutawalli
ta’jir ‘ayn al-waqf aw amlakihi bi-agall min ujrat al-mithl zamanan wa-makanan.
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There are two law textbooks/commentaries used in the present-day faculty
of sharia and law that focus on matters of wagf. Of these two8° only the one by
al-Qirsh1 comments upon the article:

Article 72: ... The explanation: The fixation of the period of three years is
an tihad for the benefit of the interest of the wagqf, and if not so, there
is no text [from the revelation] imposing it. Implementing it is far eas-
ier with regard to what is rented out for agriculture than for buildings.
However, the article does allow for the renewal of the lease regardless [of
whether it is] for ploughing [i.e., agriculture] or building.8!

This is what the student of modern wagqflaw learns. If they want to know more,
they have to use the works mentioned previously in this chapter. Many stu-
dents come from scholarly Zaydi families, but few are comfortable investigat-
ing the figh debates on their own. Al-Qirshi calls the three-year estimate an
ijtihad. He does not state exactly why he uses the term jtihad; it is likely that he
is simply pointing out that the three-year rule is not part of any of the texts of
revelation and that it is humanly “constructed” and therefore does not have ab-
solute validity, in his view. The ease with which he invokes jjtihad is also some-
how similar to the ease with which he and al-Wazzaf invoke giyas, as treated in
chapter 5 in this book.

4.5 The Three-Year Rule in the Civil Code of 1979 and 2002

The Civil Code was established in 1979 and revised in 2002; below I analyse the
2002 version. Much of the transactional law in Yemen is in the Civil Code. Rules
related to gifts, charity, and inheritance fall under the Law of Personal Status,
while wagflaw is a law of its own. In the Civil Code, most chapters are found in
figh, and in general, the Civil Code looks shar7in its form and language, though
there are modern implants in the Civil Code, like “legal persons” and the “as-
sociation” ( jama‘iyya).

The three-year rule is found in both the section on leases (‘agd al-jjar) and
in the chapter of the revival of barren lands (ikya’ al-mawat, tahjir). I do not
address the latter here. The section of leases contains a section called “Lease
of waqf”®2 First, the mere presence of wagfleases in the Civil Code (from 1979)

80  Mijalli’s book has a more historical and social science perspective. He does mention the
three-year rule briefly in connection with a case he led as a lawyer for the awgaf of Ta'izz
against actors usurping a waqf, Mijalli, al-Awqaf fi [-Yaman, 83.

81  al-Qirshi, al-Awgaf wa-l-wasaya, 92.

82  Qanun al-Madani [2002], n12-113.
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is somehow strange when most issues of wagqfleases are regulated in the wagqf
law (from 1976). The explanation for this could be that lease of wagqf'is also
mentioned in the chapter of leases in Zaydi figh books; however, the three-year
rule is not specifically mentioned there. Another contributing factor could be
the vagueness of the republican wagqf law, which says relatively little about
leases. Thus when the Civil Code was written in 1979, three years after the wagf
law, issues of waqflease were included because of the need for additional op-
erational wagflease rules.

The first article, Article 773, states that leases of wagqf are to follow the rules
of leases of other property (private property), except what is mentioned in fol-
lowing articles:

Article 774 states that “the mutawallt must follow the stipulations of the
founder.”

Article 775 states that “the mutawallt is not allowed to rent out [the
waqf] for less than local market rent (ujrat al-mithl), and if he does so,83
the contract is invalid, unless the founder has stipulated otherwise.”

Article 776 states that “the mutawalli must renew the contract every
three years, and each time use the free market rent.”

The last four articles (777-780) deal with leases in which the tenant is
allowed to own his own building situated on wagfland and if the tenant
wishes to transfer this ownership to someone else, the waqf committee
(lajnat al-waqf) must agree to it and the new tenant must acknowledge
the rights of the wagqf. These articles regulating the lease were more de-
tailed than those in the wagflaw, until the appendix to the wagflaw came
in 1996.

4.6 Republican Decree No. 99 of 1996

This decree is called “Regulations concerning organising proceedings for leases
and the use of waqfproperties and real estate and their investment.” The three-
year rule is mentioned in no fewer than three individual articles: Article 4:5,
Article 44:2:1 and Article 61. Article 4:5 states:

Part 3. The general proceedings and conditions, section 1, article 4, sub. 5.
In accordance with the general rules mentioned in the civil law there
are conditions for the writing of the [lease] contracts (ingad) and the

83  Here the language seems similar to that of Hanafi wagfleases, as in the expression ghabn
fahish (criminal fraud) as in al-Zuhayli, al-Figh al-Islami, 7689. See also the quotation of
Baber Johansen at the beginning of this chapter.
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validity of the lease or usufruct contract, as follows: (sub-section) 5: That
the period of lease or use (intifa‘) is defined by what does not exceed three
years before renewal, in accordance with the rules of these regulations.34

The other two articles do not add any content, perhaps they even provide more
room for exceptions. They are all similar to their “mother” article in the waqf
law mentioned above, in that a renewal must take place every three years. I do
not analyse them further here, but we can note that article 61 explicitly adds
an exception, namely that “long term investments” are to be valid as long as the
rent is updated to the free market rent (bi-hasab al-makan wa-l-zaman) every
three years. This is the last time we see the three-year rule in the chronological
presentation of Zaydi figh and Yemeni codification.

5 The Three-Year Rule in Other Law Schools and Legal Traditions

In the Zaydi legal debate about the three-year rule discussed above there are
remarkably few references to other (non-Zaydi) law schools. This may be ex-
ceptional or coincidental for this specific rule, since in other rules in the wagqf
chapter, authorities from other law schools are often invoked and quoted. The
three-year rule debate and the knowledge of its authority and validity is in-
herently Zaydi. However, the three-year rule is also found in other non-Zaydi
corpuses of legal theory. Before moving on to the three-year rule in present-
day leases and ethnographically observed practices, I present a brief overview
of the three-year rule outside Zaydism. This places the Zaydi debate in its
“Islamic” setting and illustrates various levels of interconnections.

The very same three-year rule seems to be present in Hanafi figh, but not in
Shafi‘i figh. That does not mean that such a comparison is straightforward; the
trajectory of the three-year rule in the Hanafi school might be very different
than that of the Zaydi debate and a similarly in depth study would be needed
to make a proper comparison. Likewise, the absence of the three-year rule in
Shafii figh does not mean that the problem of long-term leases is not treated
by Shafifs. It is beyond the scope of this chapter to investigate this in depth,
however a few notes serve to illuminate our previous review of the Zaydi de-
bate. The Syrian scholar al-Zuhayli (b. 1932) has written a well-known work of
comparative figh called al-Figh al-Islami wa-adillatuhu. In this work there is a
wagqf chapter with a sub-chapter called “long-term leases.”®® This chapter is a

84  Wizarat al-Shu’tin al-Qanuniyya, Qanun al-waqf al-shar,18.
85  al-Zuhayli, al-Figh al-Islami, 7688-7692.
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starting point from which we can briefly review the positions of the different
Sunni law schools.

5.1 The Hanaft View According to al-Zuhaylt
Al-Zuhayli states that the Hanafls uphold (yufia indahum) the rule that the
maximum lease period for a wagf house is one year, and for agricultural wagf
lands three years, as long as there is no interest for the waqf contrary to this
time period, according to time and place. He uses terms as maslaha, idtirar,
haja, darura; all of these have similar meanings, that the rule is not absolute,
but open to leniency if interest or utility for the waqf can be identified. If
there is no such interest that allows for the transgression of the rule, the rule
is valid and must be followed. He quotes a fatwa collection called al-Fatawa
al-Bazzaziyya,3¢ which quotes the one-year rule for leases of houses and the
three-year rule for land and which includes a fatwa that further specifies that a
lease contract can be worded to state that “I rent to you this house for one year
for such an amount, and the year after for such an amount, and the next year
such” etc,, all in one cumulative contract that technically consists of several
subsequently combined contracts. In such a contract, only the first contract
would be valid in a strict sense; the subsequent contracts are valid by consen-
sus (here, riwaya) of the Hanafi law school. Furthermore, the rent is defined as
“property” and therefore can be taken in advance or promptly (muajjalan).87
The issue of dual waqfrent, immediate and deferred, also called jaratayn or
hikr, is an important part of Hanafi wagqf lease law and practices;®® a parallel
can be seen in modern urban wagfleases in Yemen, as I show below. Al-Zuhayli
continues by noting that if the free market rent or fair rent (wjrat al-mithl) in-
creases over the rent stated in the contract, then the contract must be renewed.
Here he quotes Ibn ‘Abidin, who states that if the tenant accepts the rise in the
rent, no new contract is needed. If the mutawalli rents out the wagqf for a rent
below the free market rent, he himself is responsible for the difference.8?

86  This probably refers to the work also called al-Jami‘al-wajiz by Muhammad b. Muhammad
al-Bazzaz (d. 827/1424).

87  al-Zuhayli, al-Figh al-Islami, 7689-7690. Van Leeuwen notes that al-Ramli was against
such subsequent contracts and similar devices to create long leases. Van Leeuwen, Waqfs
and Urban Structures, 56.

88  Miriam Hoexter writes about perpetual leases (‘ina’and hikr), but she does not mention
the three-year rule. Hoexter, “Adaptation to Changing Circumstances.” See also Baber Jo-
hansen, chapter 2: “The Contract of Tenancy (Ijara): The Commodification of the Produc-
tive Use of Land,” and the section in chapter 7: “The ‘Contractually Fixed Rent’ and the
‘Fair Rent’: The Special Status of Wagqf and Big Estates” in Johansen, The Islamic Law on
Land Tax and Rent, 33—34.

89  al-Zuhayli, al-Figh al-Islami, 7690.
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5.2 Egypt: Qadri Pasha’s Waqf Law
Qadr1 Pasha (d. 1888) of Egypt wrote the wagqflaw called Kitab Qanun al-‘adl
wa-l-insaf li-l-qada ‘ala mushkilat al-awqaf, which states:

Section four: In clarification of what is allowed for the nagzir of transac-
tions and what is not allowed....

Article 180 ... It is permissible for the agricultural lease period [to be]
longer than three years if that is better and in the interest of the waqf.*°

This is a very clear example of early waqf codification. The comparison to al-Taj
al-mudhhab and the Taysir is apt; the figh has been reduced to coherent univo-
cal statements, stripped of references of authority. Even though the rule is now
an “article,” vague traces from the figh remain in the title of the “Section” which
can also be recognized as a section in the Zaydi Sharh al-azhar waqf chapter.
We can say that the very mention of the three years is itself a reference to the
figh, while the article itself simply identifies the “interest” of the wagf as the
solution of the problem.

5.3 Abu Zahra’s Comment

The well-known Egyptian legal scholar Muhammad Abu Zahra (1898-1974)
wrote a book called Muhadarat fi [-waqf. In this book he quotes, without refer-
ences, Ibn ‘Abidin, who allows the tenant to invest in and build new structures
onwagfland if it is in the interest of the wagf. After three years, the ownership
of these things passes to the tenant (presumably according to the takjir rule
or some derivative of it).%! Otherwise, he does not mention the topic of long-
term leases. After all, the hikr or jjaratayn was a firmly established practice in

Egypt.92

5.4 The Three-Year Rule in Contemporary Egypt

In a book called Mawsi‘at al-awgaf: Tashriat qada®—ifta’: Fatawa al-awqaf
mundhu 1890 hatta19gy, we find a fatwa from1July 1981 that centres on the issue
of authority in long-term leases. The fatwa reviews different legal authorities,

90 .. wa-la ba’s min an takiina muddat al-muzara‘a akthar min thalath sinin in kana
dhalika anfa® wa-aslah li-l-waqf. Qadr1 Pasha, Kitab Qanun al-‘adl wa-l-insaf li-l-gada
‘ala mushkilat al-awqaf (Matba‘at al-Kubra l-Amiriyya bi-Bulaq Misr al-Mahmiya, 1906),
54-55-

91  Abua Zahra, Muhadarat fi [-waqf, 111

92  Here one could also mention the work of Shalabi, Ahkam al-wasaya, where the author
does not mention these problems related to leases.
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among them the Egyptian Civil Code. In the Egyptian Civil Code, the three-
year rule is mentioned:

Civil Code, article 633 section (1): It is not allowed for the mutawallt, with-
out the permission of a judge, to rent out the wagqf for a period longer
than three years, even by subsequent contracts; if the lease is contracted
for a period of more [than three years], then the contract is only binding
for three years.”3

The fatwa is an edited, anonymized fatwa in modern legal language. In addi-
tion to the above reference to the Civil Code it further claims that in these
matters the authority of the judge has been transferred to the authority of the
undersecretary (wukala’) of the ministry of awgaf, and that this specific restric-
tion does not apply if the ministry acts as the mutawallt (here, nazir). In this,
the mufir refers to two laws specifying the authority of the ministry and its sub-
sections.?* Thus the fatwa invokes the three-year rule by referring to the Civil
Code simply as a way of proving its own validity and relation to Egyptian law
and figh. In fact, it states that the ministry is a mutawalli with the powers of a
judge, thus free to base its actions on the “interest” of the waqfand thus it does
not have to follow the three-year rule.

It is not a coincidence that in Egypt the three-year rule falls under the Civil
Code and does not appear in the body of wagflaws. This probably has its origin
in the structure of Hanafi figh. A quick look at the Hidaya sharh bidaya al-
mubtadi by ‘Ali b. Ab1 Bakr al-Marghinani (the English translation by Charles
Hamilton) reveals a short reference to the three-year rule in the “Book of Hire”
concerning long-term wagfleases.%

93  Al-madda 633 min al-taqnin al-madani, Figrat 1. “La yajuz li-l-nazir bi-ghayr idhn al-qadi
an ywajjira al-waqf mudda tazidu ‘an thalath sanawat wa-law kanat dhalika bi ‘uqud
mutaradifa, fa-idha ‘uqidat al-ijara li-mudda atwal inqadat al-mudda ila thalath sanawat.
Amin Hasan Ahmad and ‘Abd al-Hadi1 Fathi, Mawsu‘at al-awqaf: Tashriat qad@®—ifta:
Fatawa al-awqgaf mundhu 1890 hatta 1997 (Alexandria: Manshat al-Ma‘arif, 2003), 353—-356.

94  Ibid, 355.

95  The three-year rule is mentioned very early in the first section (chapter) of the Book of
Hire. “It is to be observed that the expression of our author ‘for whatever term’ denotes
that hire is valid, whether it be for a long or a short term, as the term is ascertained, and
men, moreover, frequently require a long term. If, however, the Mootwalee [procurator]
of a charitable appropriation let out the appropriated article, the hire of it for any long
term is made unlawful, lest the lessee might be enabled to advance a claim of right to it.
Hire for a long term signifies for any term beyond three years. This is approved.” Charles
Hamilton, The Hedaya, or Guide: A Commentary on the Mussulman Laws (Lahore: Premier
Book House, 1963), 490.
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5.5 The Maliki View According to al-Zuhayli

In the Maliki legal tradition, there is a maximum rule of “a year or two” in waqfs
for specific persons and up to four years for public wagfs (i.e., for the poor and
mosques, ‘ala fugara’ wa-l-masajid). If there is a necessity (darura) and the
wagqfis in need of repair, the waqf'can be rented out for forty or fifty years, but
not more.%

All these Maliki time periods are interesting for the Zaydi debate since most
are mentioned in the Zaydi debate as well, although without reference to their
origins. Al-Hadi used the “one or two year” period and Imam Yahya b. Hamza
used the fifty-year period. Much of al-Had1’s figh is taken from his grandfather
al-Qasim b. Ibrahim al-Rassi (d. 246/860), who grew up in, and lived near, Me-
dina. He was a scholar there and in Cairo and also taught Medinan hadiths.%”
The link between the Zaydi and the Maliki time periods could be better es-
tablished by further studies. In this, the anthropological/praxiological study
object ceases and the absolutely historical one takes over, as Zaydi texts com-
monly read by informants today do not direct readers to references farther
back than al-Hadi and Yahya b. Hamza, at least on this matter. The chains of
references, and thereby the construction of validity and authority at the time
of Ibn al-Murtada and Ibn Miftah do not extend beyond merely quoting these
previous imams.

5.6 Shafi‘tWaqf Leases According to al-Zuhayli

For the Shafi‘is, al-Zuhayli only quotes the Mughni [-muhtaj; however, the quo-
tations are not direct, rather they are restatements in his own words and are
self-contradictory. Al-ZuhaylT’s first statement is that it is absolutely (git‘an)
not valid to rent out a waqf asset for less than market price. The second view he
notes seems to be quotation from al-NawawT's Minhaj al-talibin, which states
that the lease contract is not invalidated (i.e., it is valid) if the rise in market
price happens after the contract is made or if a higher bid is made.®8 It is not
strange for a theoretical legal debate to contradict itself, on the contrary, it is
the nature of such “academic” dialogue. The problem for the commentator,
in this case al-Zuhayli, arises when he wishes to concisely restate the Shafi
view. The result is two sentences, one of which contradicts the other.

96  al-Zuhayli, al-Figh al-Islami, 7690-7691.
97  Madelung, “al-Rass1.”
98  al-Zuhayli, al-Figh al-Islami, 7691.
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5.7 Shafit Leases as Mentioned in the Mughni 1-Muhtaj and the Tuhfat
al-Muhtaj

This self-contradiction is elaborated upon in the Mughni [-muhta®® and can
be seen in almost the same language, structure, and references in the Tuhfat
al-muhtaj.°° These two commentaries are very similar in form, as compared to
the Sharh al-azhar, but they quote other authorities. Shafi‘i figh has not been
an important part of this study, and only a few scholarly Shafi1 informants
were consulted. Of the figh compilations, the most famous and the one most
relied upon in Yemen is the mukhtasar called Minhaj al-talibin by al-Nawaw1'%!
(d. 676/1277). The Minhdj is organized differently than the Kitab al-Azhar, but
there are many similarities in the way it was used, as an introductory book in
figh for sharia students and also for different levels of study depending on the
level of the sharh that is studied along with it. The Minhaj has a waqf chapter in
which lease issues are mentioned in more than one place. In the matn, there is
no reference to the three-year rule. To be more precise, there are several places
in the matn where lease issues are mentioned, however the single most impor-
tant place for us is at the end of the waqf chapter:

If the administrator (al-nagzir) rents out [the wagqf asset] and the market
price rises during the lease period, or if someone gives a higher bid, the
most correctview (al-asahh) is that the lease contract is not invalidated.102

This is al-NawawT's matn. In al-ShirbinT’s (d. 977/1570) sharh, Mughni l-muhtaj,
al-Shirbini splits up the matn, adds more words, and starts a fairly long com-
ment on this rule.1°3 Al-Shirbini quotes a fatwa by a certain Ibn Salah who
states that such a lease can be valid only if the market price remains stable. If
it does not remain stable, the contract cannot be binding into the future since
the future is unknown (and contracts cannot contain unknown elements).

A certain al-Adhriq states that “this is a highly complicated question”
(mushakkal jiddan) and that if the intention of the original contract was the
market price, then this must be followed. “The world is in constant change,” he
states, in regard to the problem of setting up the ideal lease for the wagqf. And

99  al-Shirbini, Mughni [-muhtaj.

100 Ibn Hajar, Tuhfat al-muhtaj.

101 Muhyil-Din Aba Zakariyya Yahya b. Sharaf al-Nawawi (d. 676/1277).

102 Wa idha ajjara al-nazir fa-zadat al-ujra fi -mudda aw zahara talib bi-ziyada lam yanfa-
sikhu al-‘aqd fi l-asahh. al-Shirbini, Mughni [-muhtaj, 2:507.

103 Ibid,, 2:507-509.
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as for the legal problem as such, he adds, “and in this [matter], the discussion
is long."104

A very similar comment, quoting mostly the same sources, is made by Ibn
Hajar in his Tuhfat al-muhtaj. The Tuhfa'%® uses the same two quotations as
the Mughni does, but the author adds that even if a ShafiT judge makes a ruling
that such a lease contract is valid, that is, into the future, despite an increase
in the free rent or despite the death of one of the parties, then such a ruling is
invalid and no judge can say that such a contract would be valid into the future,
since no judgement can be built on something that has not yet happened.’°6 In
other words, unless the founder wishes otherwise, the lease contract is invali-
dated if the rent is not kept up according to market rental rates. These Shafi‘1
references show that the legal debate is situated in its own context, and while it
refers to different rules and authorities, at least compared to the Zaydi debate,
there are also strong similarities between the various figh debates in structure,
language, and content. How the lease issues have been codified or used in
practice by judges in the Shafi1 areas of Yemen is another matter.

5.8 Hanbali Waqf Leases According to al-Zuhaylt
Al-Zuhayli’s section on the Hanbalis is brief and mainly states that the
mutawalli is responsible for obtaining the full market rent.107

5.9 The Trajectory of the Three-Year Rule in Figh
A review of the trajectory of the three-year rule in this chapter demonstrates
how the corpus of figh knowledge is represented by individual rules, strings of
rules, necessary commentaries, texts, and debates that span centuries, which
later actors must somehow relate to. As a legal problem, the three-year rule is
only one aspect of many related problems of wagfleases. Questions related to
leases of wagfare found in other parts of the chapters of wagfand also in other
chapters of figh books, sometimes under the chapter of leases, the chapter of
sharecropping, the chapter of agricultural revival and demarcation (tafhjir),
and so on. The configurations of the debate in the various law schools vary and
the Zaydi debate is a distinct one.

In this historical presentation, the texts were chosen according to both
the intertextual references and their relevance for informants today, as they

104 Ibid, 2:508. Ibn Hajar, Tuhfat al-muhtaj.

105 An unpaginated downloadable file was used, but the structure follows al-NawawT's
mukhtasar.

106 Ibn Hajar, Tuhfat al-muhtdj.

107 al-Zuhayli, al-Figh al-Islami, 6791-6792.
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explained which books and sources are authoritative in Zaydi figh in general.
Few informants today know the genealogy of this specific rule and in this as-
pect the focus of this chapter on one single rule may seem obscure. However,
at the same time, the scholarly informants do relate to the scope and sequence
of sources quoted in this chapter and for any rule they wish to discuss or study
in depth, they must somehow apply a similar method, that is, they must trace
the roots of legitimacy and validity back, to try to find the original sources in
order to find the best possible evidence, according to their needs. And in most
cases, the chains of references do not need to stretch back to reach an ulti-
mate, absolutely clear source. On the contrary, in most debates they stop in
the middle of certain frames or criteria of validity, which, it seems, the reader
is expected to simply accept. Presumably, there is no need for a link that goes
further back, as readers have confidence that the authorities have the correct
view. The three-year rule is, as mentioned by many, an interesting tool that is
useful for restricting the rights of the tenant. The problem is that as a rule, it
has mainly been used in a way that is contrary to what it was explicitly intend-
ed for, namely to legitimize longer leases and continuous, perpetual renewals
as in “yes, the three-year rule is the norm, which we of course adhere to as Mus-
lims and Zayds, but....” In the following part of this chapter, I show how leases
are undertaken in practice and how the law responds to actual situations.

6 WagqfLease in Practice

The main focus of this chapter has been on the trajectory of the three-year
rule in figh and codification, both “forward,” as a historical and chronologi-
cal genealogical trajectory, but also “backward,” as a fagih would conceptual-
ize the roots of validity in older texts. The following part of this chapter does
not deal specifically with the three-year rule, since it hardly exists outside the
field of figh and codification. Rather, it focuses on some wider issues related
to waqfleases at the level of the judge and administrator and in everyday wagqf
knowledge. In these fields of knowledge, we rarely see the three-year rule at all;
rather we find different norms related to leases. The comparison between the
validity of these norms at the local level and the validity of the three-year rule
at the figh level is problematic because of the significant differences in context;
however, as we see, the wording of the three-year rule can still be found in a
few cases, and the problem it is supposed to address certainly also continued
to arise.

Two important distinctions are “before” vs. “now,” and “rural, agricultural
leases” vs. “leases of urban plots and assets.” These two distinctions overlap in
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part, since agricultural leases are still executed in the traditional way, while the
lease of urban land is a somewhat new phenomenon that has emerged after
the revolution. (Leases of urban buildings, such as shops in the market area,
also existed before the revolution, but this type of lease is not treated below).198
Another important way of categorizing leases is to separate leases undertaken
by wagqfs that for various reasons are kept out of reach of the public administra-
tion from those leases undertaken by the ministry of awgaf. The former tend
to be called wasaya. This section focuses on public wagfs, but leases in private
waqfs also deserve some mention.

In smaller family waqfs and in the wasaya type, leases are often not neces-
sary, as the mutawalli, the tenants, and the beneficiaries are part of the same
family. They have the right to the surplus of the wagfland and they till the wagf
land. It is only when disagreements arise—over the flow of cash (or grain),
or the transfer of shares from one generation to the next—that some family
members may complain to the judge. Since family wagqfs are difficult to defend
under the present law (since Imam Yahya), most waqfs of this type have been
privatized. Many of these wagfs survived because of a public, charitable com-
ponent, such as a small mosque or a cistern in addition to the family waqf (we
return to this issue in chapter 7), and because many of these wagfs were not
registered.

The larger family wagfs, some of which still exist, rent out their land accord-
ing to methods and rules that follow local custom. Because there have been
many changes in agricultural lease practices and sharecropping practices since
the revolution, it is difficult to give a comprehensive description of this here.
In brief, the mutawalli for the waqf'is usually an important person in the clan
or the extended family, and the power over the family assets and the salary he
takes often re-affirm his position in the family. Many of the larger, sayyid, gadt,
and shaykh families still have such family wagfs, and I have met several mem-
bers of such families who receive cash or bags of agricultural produce from
their lands in the countryside. These families often have family networks that
cover large areas; their lands are typically in their main “home” areas, or in po-
litically “docile,” non-tribal areas in the Tihama and western mountains where
peasants farm their land. Almost nothing is known of the extent of this type
of waqf. Even if these wagqfs have been privatized, they still “need” an admin-
istrator. Here the definition of waqf'is not crucial, rather it is the phenomenon
of the family estate.1%® Messick also points out that the powerful families and

108 For leases of shops in the market area of Sanaa, see Dostal, Der Markt von San‘@’.
109 Dresch uses the term “collective holding.” For instance, he refers to the large landholdings
of the al-Ahmar family. See Dresch, Tribes, Government, and History in Yemen, 211.
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landowners are able to own lands far away, in contrast to smaller landowners
who usually only own land near their villages.10

The wagqfs administered by the public authorities are rented out through the
administrative system of the awgaf. As mentioned in chapter 3, this system has
changed somewhat, especially during the time of Imam Yahya and today it is
dominated by the ministry of awgaf. Other types of wagqf are included under
the heading of “public” wagqfs, such as the wagfs for saint’s tombs (turab), Is-
lamic schools, and the many wagfs of the wasaya category that were entered
into the government awgafmore or less by force in various regions and stages.!!!
All these form “clusters” of waqf administration in which the Imam formerly,
today the ministry of awgaf, is either the direct mutawalli, or in any case the
inspector (nazir) with the power of a sharia judge.

6.1 Traditional Agricultural Leases

A description of the traditional agricultural wagqf'leases is important since, in
terms of the number of assets and physical areas rented out, this is still the
most important lease activity for the ministry today. In general, these practices
seem to have changed relatively little from the period before the revolution
until today. The importance of waqfs varies greatly from area to area. The most
fertile areas could, and still can, have several local wagqf representatives, the
so-called ‘amil al-waqf (pl. ‘@milin or ‘ummal). In times of political order, these
representatives answered, in turn, to a higher nazir either on the state or the
regional level. Only in Ibb, Ta‘izz, and Zabid do we know that Imam Ahmad
created local a wagqf office (Maktabat al-awqaf). Until today, the ongoing re-
form has been to create a mudir waqf in every district (mudiriyya), but this
does not seem to have been fully implemented yet.!?

There are two distinct ways of defining the rent, either according to a fixed
yearly price, or according to a fraction of the yearly harvest. The first is less
common and is often called daman.'3 The latter is “sharecropping” and can
have different names—a general term is musharaka, or al-sharika al-‘urfiyya.
Both these types of leases are found in both private land leases and in wagqf
leases. At the level of the ideal figh, the musharaka is illegal, since it is not

110 Messick, “Transactions in Ibb,” 153-154.

111 See, for instance, the ordering of the state waqf'administration during Imam Ahmad in
Hovden, “Flowers in Figh,” appendix 2; and the registration of a public waqf'in ibid., ap-
pendix 3.

112 For a fuller account, see chapter 3 and the references to Mansur, al-Mawkib, Messick,
“Transactions in Ibb,” and al-Farran, Athar al-waqf.

113 For a reference to the use of this term, see Messick, “Transactions in Ibb,” 150. He also
points out that daman was more common in leases of land in irrigation schemes.
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only unlimited in time, but also contains an element of gambling, as the future
yearly harvest cannot be known and thus the absolute rent itself is not known.
Still, in Zaydi law schools the consensus is that most forms of musharaka are
legally valid.!14

As for the fixed price leases (daman), compared to the musharaka these are
more vulnerable to changes in the rate of market rents. This was also pointed
out by the jurists in the footnotes of the Sharh al-azhar earlier in this chap-
ter. In chapter 3 we saw that Ahmad Qatin (d. 199/1785) wrote about lease
practices in Lower Yemen and quoted al-Qadi ‘Abd al-Jabbar (d. 1184/1771), who
stated that the wagfincome was called dara’ib and that the rent was fixed inde-
pendently of the harvest.!’> Even though the proper way of collecting the rent
would be by musharaka, in periods of weak centralized waqf administration
the fixed rent would be easier to take. The practice of musharaka is dependent
on an assessment of the harvest; this is done by an individual hired by the
wagqf. The assessor must set the rent just before the harvest itself, otherwise,
the tenant could manipulate the size of the rent if the @mil is not present at
the time of harvest.

We know that Imam Yahya dispatched “assessors” to estimate the size of the
harvest in two parallel systems, one for wagfincome and one for zakat.'6 The
assessments around Sanaa were called fuwwaf or tiyafa; the term khars and
khurras were also common. The amils also had to send a yearly accountancy
to Sanaa for approval. In Imam Ahmad’s time, this system seems to have disin-
tegrated and zakat was collected according to a fixed sum based on the amount
of land. After the revolution, under al-Hamd1’s presidency this was left to “trust”
(amana)—farmers were trusted to pay the correct amount voluntarily.'” I was
not able to establish to what extent, and in which areas the harvest assessment
is still carried out. If assessors were not used to estimate wagqf rent, then the
previous years of accountancy could still be used to establish an average rent
for a specific agricultural field and a minimum, basic wagflease administration
would keep record of the names of the individual agricultural fields and the av-
erage capacity of the field in terms of production of grains (these were usually
measured in numbers of gadah'® of sorghum (dhurra)).

Until today, many wagqf inventory registers (miswaddat al-a‘yan) only
state the name of the agricultural field and its average “capacity.” Then, if the

114 For Zaydi debates over the legality of musharaka in Yemen, see Donaldson, Sharecropping
in the Yemen, 93—124.

115 Zabara, Nashr al-‘arf, 2:235-237.

116 This is also indicated in Messick, “Transactions in Ibb,” 173-174.

117 Seeibid., 172.

118 Approximately 41 litres. See Donaldson, Sharecropping in the Yemen, 141.
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musharaka could be used and the harvest assessed, other registers would keep
track of each individual tenant and his payments for each year (miswaddat
al-aja’ir)."® This would be an administrative register for accounting, while the
former, the inventory registers (miswaddat al-a‘yan), were extremely valuable
meta-ownership documents of the awgaf'to be safeguarded in times of war or
chaos so that they could be claimed when peace and order return. The primary
importance was to keep records of the assets and in this way safeguard them,
the secondary was to extract the highest possible income from them.12°

The musharaka type of lease is the most common form of private agricul-
tural lease. Thus knowledge of a musharaka is common among all individu-
als dealing with land in one way or another. Any local notary could write a
musharaka lease contract. The waqf musharaka leases are unique, compared
to private musharaka leases, because the rent tends to be well below market
rental rates, that is, the fraction given to the “landlord” is lower. In private leas-
es, the rent, or fraction of the harvest, depends on access to irrigation water,
the type of crop, whether or not the tenant or the landlord must pay the zakat,
who is responsible for maintenance, etc. Musharaka fractions range from four-
fifths of the harvest to less than one-tenth paid as rent to the landlord. These
estimates, and the wide range they cover, are not important here. In a typical
musharaka lease on rain-fed sorghum land, where the tenant has a right to re-
main a tenant corresponding to a certain deposit or “entrance fee” (‘in@’), it is
usually the tenant who pays the zakat and takes care of the maintenance and
his part of the harvest would commonly be one-half to three-quarters, that is,
the rent paid to the landlord would be one-half or one-quarter.!?! In a field sur-
vey from the 1990s Donaldson found that the rent paid to waqf'was often signif-
icantly lower than rent paid to private landowners. Informants told him “waqf
trustees are more generous landlords than are private individuals.”?2 One can
imagine that if the tenant only has to pay one-sixth, and the local free rent is,
say one-quarter (free rent, fair rent, wjrat al-mithl, urjat al-makan wa-l-zaman),
then the difference between the two goes into the pocket of the tenant and
thus represents a valuable yearly income. The right to remain a tenant can be-
come lucrative, that is, if the leases are continuous and not terminated by a
three-year rule and corrected to reflect the market price. The right to remain a

119 A miswaddat aj@’ir ‘arasat in 1918 is mentioned in Serjeant and Lewcock, San'@’, 429.

120 Personal communication with ‘All Muhammad al-Farran, a high ranking employee in the
ministry of awgaf and author of Athar al-waqf:

121 Donaldson, Sharecropping in the Yemen, 142-144.

122 Fora detailed study of the size of the sharecropping fraction, see ibid., 159. See also 59—61.
He points out that the data is not built on a large survey, rather it is mainly from the
highlands.
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tenant is called haqq al-yad or al-ina*?3 (for buildings, it is often called hagq
al-miftah). Whether or not this right is something that can be bought and sold
is a fairly theoretical legal problem, however, in practical terms and in practice-
oriented figh, this is allowed and in any case circumvented by simply using
other terms. Further, it was also explicitly allowed in wagfleases, as shown in
the fatwa of al-Shijni, which is analysed in chapter 7. In that fatwa the term
“nagl al-yad” is used for the sale of this right. Thus, in practice the tenancy
could be “inherited,” “bought,” and “sold,” but not with those words.

In the early 1950s, there was a great deal of chaos in the administration of
the Zabid wagfs. Waqfs were rented out for indefinite periods with strong ten-
ant rights attached to them. Imam Ahmad ordered the kawa’in type of waqf
to be rented out for one-quarter of the harvest and further, to end the right
of ina’ altogether. Furthermore, he ordered that leases should be for a maxi-
mum of three years. The order was enforced and many farmers went to prison
when they protested.'?* In 1957, Imam Ahmad had to give up the implementa-
tion of this order after many complaints and problems, and he again allowed
sale of the na’ and also returned to the custom of charging the tenants one-
fifth of the harvest instead of one-quarter.125

It is important to ask, how valuable was this ina’ right? If the mutawallt
wanted to remove the tenant, how much would he have to pay the tenant? And
if someone wanted to take over a tenancy, how much would he have to pay the
landlord? This would depend on the difference between the agreed rent and
the local free market rent. The size of the rent is balanced against the size of
the ina’. A more exact answer is likely related to local geographical and histori-
cal context, but this is a matter that could not be followed more closely here.
The distinction between private wagqfs and “pure” public wagfs is extremely
important here.

In a public waqf one would expect that the ‘‘ina’ would be minimal, but this
does not seem to have been so simple. In al-ShijnT’s fatwa cited in chapter 7, he

123 See, for instance, the treatise Kitab al- Tn@’ mentioned in Anne Regourd, Catalogue cumulé
des manuscrits de bibliotéques de ‘Abd al-Rahman al-Hadrami, fasc. 1: Zabid manuscript
catalogue (Sanaa: Centre Francais d’Archéologie et de Sciences Sociales (CEFAS)/SFD,
2006). This work is also listed in al-Ruqayhi, al-Hibshi, and al-Anisi, Filrist makhtatat.
“Bay‘ al-ina” is a legal work mentioned in al-Hadrami, Zabid, 252. It is probably the same
work. The author was “an Egyptian scholar” Ibn Siraj, who concluded that if the tenant
invested in the improvement of the land, then this investment may constitute a sale (and
thus private property of the tenant). Al-Hadrami adds that this became practise in Zabid,
but the land could not be “sold,” and the term “transfer” (naq!) was used instead.

124 al-Hadrami, Zabid, 255.

125 Ibid., 256-257.
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explicitly claims that this right also exists in “pure” waqf (al-waqf al-khalis).*26
The modern wagqflaw on the other hand is ambiguous in this question since
article 73, as quoted above, states that leases must be according to free market
rents, while in several other articles, it also allows for the ina’ or haqq al-yad
wherever this “already exists.” It also refers to something called “pure” wagqf (al-
wagqf al-saft) whenever no ina’ exists. The wagqflaw further states that the ina’
can also be transferred to the following generations: Article 38 in the Regula-
tion of Leases of 1996 states that “if a tenant dies, his heirs are not allowed to
take over and share his “rented awqaf,” unless “they need it,” “by necessity of
livelihood” (ma‘ayishatan). This is the case as long as he obtains a permit by
the local mutawalli 7 and other conditions are fulfilled, namely that no harm
is done to the wagqf, and it is “in accordance with the wishes of the founder”
and the new tenants confirm that they will follow the same rules.!?8 Article 38
thus opens the possibility of “inheriting” public wagftenancy. The sentence “in
accordance with the wish of the founder,” clearly aims at the wasiya type as
discussed in chapter 7, yet the article as such also targets public wagfs.

In the sub-chapter concerning wagqf in Serjeant’s book on Sanaa, he repro-
duces a “rule” that is quite revealing. After Husayn al-‘AmrT’s long quote that
portrays a rather ideal waqf in Zaydi figh, Serjeant mentions in a brief para-
graph a rule (of unknown origin) that explains some practices in wagqf:

When a wagqf'is sold half of the price of the land constituting the waqf
(gimat ‘ayn al-ard) is paid to the Wagqf, and the other half [is divided]
between “the hand (al-yad), i.e. the owner(s) by inheritance (wirathah)
of the entitlement to the waqf (ahaqqiyyat al-waqf) and the shakhsiyyah,
i.e,, the cultivator or the gabili in return for the work which he has carried
out (mugqabil al-‘amal alladht gama bi-h)."2°

Several informants in the Sanaa area also pointed out a similar rule, and one
who was a mutawalli for a prominent sayyid house in Sanaa also called the
rule a fatwa. In the version of the rule quoted above there is also a piece of
information added to the end that somehow explains the validity of an oth-
erwise odd phenomenon; the reason is that the tenant may have invested his
own resources in maintenance of the asset. If the mutawallt allows the tenant

126  For the sake of clarity, this fatwa is treated in its entity at the end of chapter 7.

127 Typically, the newer wagflaws do not refer to the old term ‘@mil, rather they use terms like
the mutawalli, or they refer to the ministry with the abstract term al-jihha al-mukhtassa
(“the relevant authority”).

128 Wizarat al-Shu’tin al-Qantiniyya, Qanun al-waqf al-shar, 29.

129 al-Amri and Serjeant, “Administrative Organisation,” 152.
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to invest in the asset, be it in maintenance or indeed in additional physical
structures, then the ownership and value of this investment can belong to the
tenant. In practice, it becomes difficult to separate the waqf component of the
asset from the private component. The subsequent lower rent, as compared
to the rent of an “absolute” wagqf, is one result. If the mutawalli does not allow
the tenant to invest in the asset, the tenant clearly does not have the right to
keep his investment if the mutawalli terminates the lease. The problem arises
in the grey areas in between. This rule above, as far as I have understood, refers
to practices in the Sanaa area shortly after the revolution. The rule Serjeant
quotes probably refers to normal, public wagfs in the Sanaa area and it is likely
that this rule was originally made for judges or administrators in cases where
it was important to get the old tenant off the agricultural land so that the land
could be used for urban building plots (‘arasa pl. ‘arasat) instead. This implies
that the public waqf (type A in the model in chapter 3) was not considered en-
tirely “clean” (safi) or “absolute” (mutlaq). There were rights attached to it that
were not part of the ideal, basic wagfmodel.

With regard to agricultural leases the most common type of lease was a
continuous sharecropping lease, and the rent was below free market rent. The
difference between free market rent and reduced rent is important for under-
standing the value of the faqq al-yad or the ‘ina’. At the same time there could
also exist fairly “pure” waqfleases in which the tenant paid close to full local
rent. Thus the “confusion” referred to in the discussion of the three-year rule
arises when tenants are allowed to invest in the asset and are then permitted
to pay a lower rent. If someone remains a tenant for a long time, even normal
maintenance, which is originally the duty of the mutawalli, gradually leads to
the part “ownership” of the tenant in the asset and the confusion between wagqf
and private ownership becomes a reality. Thus, the three-year rule and the le-
gality of na@’ are conceptually related, however complex the relationship. It
seems that waqfleases are affected by the practices and norms found in private
agricultural leases where the ina’is a central concept. The jurists pointed out
this problem hundreds of years ago, but the jurists’ law does not seem to have
been used, unless we are prepared to see that there are different levels in the
jurists’ law and that the text of the matn in the mukhtasar is not the only law
that the jurists accepted as valid. The legally validated views are much closer
to a codified law.

6.2 Urban Leases

There are two distinct new developments that the economic change after the
revolution brought to the older rules: the concept of the ma'dhiiniyya and the
tahrir. These bear strong resemblances to the concepts of na’ and jaratayn/
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hikr. The dual rent was common in Ottoman-controlled areas and the con-
cept of ina’, which is similar, commonly appears in the wagqfleases in Yemen
discussed above. Yet, what we see in the debate about the three-year rule are
strong notions of what a “pure” waqf'should be, and that the tenant must not
be given a position in which he can, over time, take over the asset in the name
of maintenance or “interest.” In the period after the civil war ended (around
1968), the solution of selling wagfland around the rapidly growing cities such
as Sanaa seems to have tempted public waqf administrators. Perhaps this was
related to the relatively low status of the “traditional” wagf, and the presence
of waqfreforms and privatization programs elsewhere. Messick writes that the
local waqf administration in Ibb at the time was controlled by a small number
of individuals and families, who arguably benefitted much during this period.!3°
We must also note that the 1970s saw massive changes in technology and eco-
nomic growth. There was enormous need for urban building plots around the
major cities, where much of the land was agricultural waqfland. Land prices
skyrocketed. The new tenants did not want to till the land, but to build houses
on it. The building of houses on the wagfland introduced permanent changes
in the system and tenants could not be expected to move away at any time, and
certainly not after three years.

6.3 Al-Ma’dhaniyya
The ministry settled for a dual lease option. Other options would have been to
sell the land and focus on a strategy of istibdal, which is to buy another wagqf
asset somewhere else, where the old investment strategy (agriculture) could
continue. This would remove the wagf'status from the urban agricultural lands.
Another option would have been to demand full market rent for the plots, a
right clearly stated in waqflaw. A dual lease involves selling the right to use the
plot, arguably for an indefinite period, and charging a substantial amount for
allowing the tenant of the plot to build on it. This immediate rent (muajjal)
appears in urban leases in Yemen after the revolution and is called the “allow-
ance” al-ma'dhiiniyya, as the tenant is allowed to build on the land. The yearly
rent was set as a fixed rent per area'3! (libna) and was fairly low, especially after
a few years of inflation.

From early on, there was criticism of this system, especially the problem
of empowering the administrators of public wagqf assets to raise rents. Several
informants in the ministry of awgaf and indeed also the former minister of

130 Messick, “Transactions in Ibb,” 261.
131 The city is divided into zones; the central commercial areas have higher rents than other
areas.
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awgaf, Ahmad al-Shami,'32 states that from the time it was established the
ministry had problems with its unorganized nature; and many of the employ-
ees accumulated more power than the leadership, particularly as they tended
to protect practices that increased their own personal income. The salaries of
most employees are still percentages of the transactions they administer, this
includes percentages for issuing the ma'dhuniyya. Changing this policy thus
meets resistance from both employees and tenants.

If the ma'dhuiniyya is set too high, the rent must be equally low and the whole
situation comes to resemble a sale. The law is not coherent in this issue be-
cause article 73 in the 1992 law and article 28 in the 1996 waqflease regulations
both state that the rent cannot be lower than free market rent (gar al-mithl
al-hurr zamanan wa-makanan).'33 The ma'dhuniyya could be restricted by ap-
plying the lease regulations of 1996, article 17, which states that the ma'dhuniyya
cannot be higher than 25 per cent of the local price of land in the area.!3* The
ma'dhuniyya is different from the %na’in that the tenant is not guaranteed that
his money will be refunded if he wants of “step down” (tanazul) from the lease;
it was a one time fee related to the deferred rent. If the tenant sells the house
to someone else, the new tenant must acknowledge the tenancy with the min-
istry. The second tenant would have to pay the first tenant privately and this
way the first tenant gets most of his investment back. However, in old leases,
the tenant may have acquired ina’ rights, especially if the plot was originally
rented through an old sharecropping agreement.

Today, article 22 in the regulations of wagqfleases of 1996 states that if a ten-
ant has an “obvious” right to ina’ (al-in@’ al-zahir), and if the public waqf ad-
ministrator (al-mutawallt [-mukhtass) wants to terminate the lease, two expert
witnesses should assess the value of the ina’ “according to custom”; however,
the ‘in@’ cannot be higher than 20 per cent of the market value of the land.
Article 23 states that a court can rely on two expert witnesses in such a disso-
lution of a tenancy, in addition to the representative of the waqf, and further,
that these proceedings can follow local custom (‘urf) “as long as it does not
contradict the law."135

132 Personal communication with former wagf minister, Ahmad al-Shamy, Jan. 2010.

133 Wizarat al-Shu’ain al-Qantiniyya, Qanan al-waqf al-shar .

134 Ibid,, 21-22.

135 Ibid, article 22, Qanun al-waqf al-shar®, 23. The in@ al-zahir only refers to old leases
about which the mutawallt did not protest in the past; in new leases there is no ina’, since
the mutawalli must first approve any repair or maintenance of the asset undertaken by
the tenant. The value of this maintenance must be explicitly stated and recorded; the
value then takes the form of a loan which can be paid as a reduction in the rent, but only
for a limited time and the whole transaction and operation must be clearly defined and
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These sharecropping leases are in effect perpetual as long as both sides re-
spect the conditions. This is directly contrary to the three-year rule as it was
originally put forward and it is certainly far from the ideal waqf model. Ironi-
cally, the three-year rule is stated in the wagflaw as mentioned above, however,
it is mentioned with exceptions that render it without effect; namely that leas-
es can be renewed if they are below market rent. The wording of the three-year
rule is also found on the standard lease contract that the ministry uses. The
urban plots are rented out for three years at a time, whereupon they have to
be “renewed.” The renewal, however, remains a pro forma act. One example is
a lease contract from 1986 in which 3.5 libna (altogether approximately 130 sq.
metres) at Shu‘b just outside the old city to the north was rented out for
168 riyals yearly (3.5 libna x 4 riyals per libna per month). The immediate rent
(later called al-ma'dhuniyya) was 12,250 riyals. Effectively, the immediate rent
thus equals more than 70 years of yearly rent.136 The ministry avoids the illegal
selling of the land by adding the formulae of the three-year rule in the contract,
in addition to a condition that states that the ministry is allowed to increase
the yearly rent, which for various reasons mentioned above they only manage
to do to a limited extent.

6.4 Tahrir
A concept that many “ordinary” informants have heard about, and one that is
well known is that of istibdal, ibdal, ta‘wid: the act in which the mutawallr sells
one waqf asset and buys another one. In figh this is portrayed as legally valid
if it benefits the waqf as a whole. But as we saw in the letter from Ibn al-Amir
in chapter 3, large-scale istibdal is seen as interfering with the notions of fixity
and the sacred aspects of wagf. The ministry has also partly followed the policy
of allowing istibdal, but this is more commonly known by ordinary people as
tahrir (privatization, lit. “making free”). Wagqf tenants are given the choice to
buy out of the wagf status by purchasing the land that they are renting from
the wagqf. In this case, the land becomes privatized, or “free” (hurr), to use the
common term.

In the transition from agricultural leases to leases of urban land that took
place after the revolution and still takes place, the value of the land accord-
ing to local market price was simply split into two, as referred to in the rule

documented. In agricultural leases, such a loan cannot lower the rent more than 75 per
cent (article 15).

136 For an English translation of this specific lease contract, see Hovden, “Flowers in Figh,’
appendix 7.
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quoted by Serjeant above, when the tenant received their ina’ or haqq al-yad.
But after this process was carried out once, the new tenants lost such rights
and ideally would have to pay full market price if they want to buy the land
from the ministry.

One informant mentioned he had recently privatized (lit., “harrared” the
land, or performed a tahrir) because he was afraid that his descendants would
not respect the wagqf'status of the land and he wanted to keep his conscience
and soul clean for the future. He told me the rent was fairly low; he rented 100
libna for around 20,000 riyals yearly while his own income from the land (partly
gat cultivation) was actually closer to 500,000 riyals yearly. Such stories can
also be found relating to other types of assets: houses and shops are rented out
well below market price and the tenants perceive themselves to have a strong
right in the wagqf asset. Most people prefer to remain wagqf tenants, seemingly
because of the low rents. The process of tahrir also involves many stages and
operations, such as having the land measured by specialists (massahin), demar-
cating it (tahjir), estimating a price (tathmin, muthamminin), calculating the
portion of runoff rights (rahaqg, marahiq), engaging arbitrators (muhakkamin)
and local neighbourhood representatives (‘aqil, ‘uggal), and employing wit-
nesses (shuhiid). Thus it is not necessarily an easy process and at each step the
various actors must be paid and might seek to maximize their profit.

Ideally, tahrir is the better solution for the ministry and for the waqfin gen-
eral as long as they obtain a good price. This way they can reform the bulk of
assets into other investments, which produce a more normal rate of surplus
and they can engage in investment strategies that are cheaper to administer.
However, we see a strong cultural notion that the tenant is also a receiver and a
sort of beneficiary. This notion is not easy to change. As one informant stated:
“why shouldn't we get the flat cheaply, after all it is wagqf; it is for the poor to
enjoy and we are poor!” Such notions of what waqf“is” are also real, and pro-
duce real consequences, just as the ideal figh does. If the ministry was simply
in charge of a large trust, disconnected from local knowledge about actual as-
sets in the neighbourhood and how they are used, then this could also hurt its
legitimacy and validity. When wagqf assets are regrouped and shuffled around
too much, they lose the connection to the original founder’s intentions. If the
ministry does not respect the intentions of those who make the wagqfs in the
first place, then few would make new wagfs for the future. People would start
to choose other forms of local charity; in fact, this is what has happened. To a
large extent, waqf and awgaf are now seen as synonymous with the bureau-
cracy of the ministry and its local waqfadministration, and the “fact” that wagqf
is a prominent legal vehicle for organising public welfare is less known.
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When choosing a specific rule and tracing its trajectory, we see that its mean-
ing and its validity varies across different fields of knowledge, as mentioned
in chapter 2. In a narrow legal sense, the three-year rule is not much used and
hardly relevant, yet it represents a sort of ideal of an absolute waqfand this ideal
is invoked in the wagflaw, in administrative practices,'3” in lease contracts,38
and in waqf documents.’3% In all these documents and cases the rule is in-
voked to protect the rights of the wagqf, or it is invoked to claim a connection
to figh, shari'a and thus religious validity in a broad sense. This gap between
the ideal norm and practical needs is discussed in minute details in works of
figh, already many centuries ago, as we have seen. The jurists ( fugaha’) had
a clear and strong consciousness about pragmatic lease problems in the real
world. If we ask someone what is “Islamic law,” the answer will not be shorter
or any more coherent than what this chapter illustrates; it is a complicated and
opaque discourse about both ideals and pragmatic rules.

When representing (Zaydi) Islamic law it is tempting to look at the main
rule, which is clearly stated in textbooks: “the mutawalli of the waqfis entitled
to rent it [the waqf asset] out for a defined period, however, for less than three
years only.” At first glance, it is a norm that claims to be valid, based on the text
“itself,” by having been written in an “authoritative” book. However, the figh
and the madhhab-validated figh actually says that the three-year rule is not
absolute, that it has exceptions, in fact quite a number of exceptions. Briefly,
we can say that by looking at the sharh genre, and at the practice of the law,
we emerge with a deeper insight than if we only look at a rule found in a
mukhtasar. In a similar, but not entirely analogous way, this approach could
also be used when representing Islamic law in more controversial rules, like
hudiid or other topics. In representing the law, there is always a danger that the
researcher has decided what to represent before researching the empirical ma-
terial and the normative texts. The researcher risks reproducing a norm rather
than a providing a description of how some views are codified and how that

137 Such as Imam Ahmad’s attempt to enforce the rule in Zabid as mentioned above.

138 For such a standard lease contract, see Hovden, “Flowers in Figh,” appendix 7.

139 The three-year rule is not normally mentioned in the waqf documents I have analysed.
The three-year rule is mentioned in the waqf document from 1552 for the Madrasa al-
Nazarl as edited by al-Akwa’, al-Madaris, 355. For the mention of the three-year rule in
wagqf documents in Iran, see chapter 11, “Ougqaf,” 230—237. See also Ann Lambton, “Awqaf
in Persia: 6th—8th/12th—14th Centuries,” Islamic Law and Society 4, no. 3 (1997): 298-318.
For waqf'in Persia in general, see Lambton, Landlord and Peasant in Persia (London: Tau-
ris, 1969), 234—235.
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codification is used. This is why the inductive approach and praxiology can
offer a corrective to the methods of the researcher. In the course of following
the evolution of, and practice related to, the three-year rule we have been led,
at times, down obscure paths, but as shown, the three-year rule is relevant to
present-day legal practices, and by following one rule only, in a chronological
and systematic way, we also establish a structure for seeing and representing
the context of this “Islamic” rule.



CHAPTER 7

Private Rights in Public Wagqf

This chapter focuses on a type of wagf that is very common in Yemen, namely
wagqfs that are partly private and partly public in terms of beneficiaries and in
terms of administration and guardianship (wilaya). In these wagqfs the benefits
are not stipulated solely for one private or public beneficiary, rather these are
wagqfs in which the income or benefits (manafi‘) are divided for both types of
beneficiaries. These wagqfs pose specific legal problems in terms of regulating
the balance between private and public, especially with regard to control of
such wagfs.

Doctrinally, wagfs are portrayed as instruments to serve the public good. In
reality, waqfs are pulled between different actors, many of whom seek worldly
gain. This chapter focuses on the role of the descendants of the founder of
public wagfs and on the role and the rights of the administrators or guardians,
the so-called mutawallis. Again, doctrinally speaking, the descendants of the
founder have no rights in public wagqfs, but in practice, and as acknowledged
in practice-oriented! figh, they do have rights. These are important grey areas,
or “border areas of validity” in the figh of Zaydi waqfs, investigations of which
give us a unique insight into the range that extends between local practice and
“Islamic law;” as seen through the four fields of wagqflegal knowledge defined
in chapter 2.

I begin by presenting a detailed ethnographic case of a water wagqf estab-
lished in 2008, followed by the presentation of four waqf documents, which
I have translated into English and commented upon. These four wagfs, estab-
lished for urban sabils? (public water stands) in Sanaa, are “cases” which we
have access to only from the waqf documents. The next sections deal with the-
oretical and legal models by which private rights are inserted into public wagfs.
These, in turn, illustrate ways in which Zaydi figh solves (or does not solve) the
many grey areas and problems that arise in this legal field of human ingenu-
ity and desire to remould wagfrules to fit local needs. Thus the chapter starts
with local, everyday wagqf knowledge, then looks at specific waqf documents

1 By practice-oriented figh, | mean the levels of figh meant for application and the level closest
to codification as discussed in chapter 4.
2 As elaborated below, a sabil is a water supply open to the public.
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and ends with the discussions of the fugaha’ and their attempts to clarify the
confusion and the problems.

1 The Wasiya of Three Cisterns: Bayt al-Lahafa (2008):
An Ethnographic Description

Early on in the fieldwork, through acquaintances, I got in touch with a young
shaykh from a village3 in the northwestern outskirts of Sanaa. His village was
situated inside the checkpoints of Sanaa, thus travelling there was practical and
simple. Throughout the fieldwork, I visited the village six to seven times and
we also met in other settings. Our relationship developed after I mentioned my
topic of study; the shaykh, ‘Ali I-Mujahid, became interested and told me that
he had recently found an old document which stated that he had inherited the
right to the position as a mutawalli (administrator) for a water waqfand he was
curious what this meant, what rights he had, and what he could legally do with
the waqf. He had only taken over the position as a shaykh (al-mashyakha) four
years ago, after his father’s death. For reasons unknown to him, his father had
not mentioned this wagf. Others in the village and his extended family now
wanted to sell the wagflands and thus privatize it, but Shaykh ‘Ali considered
this wrong and wanted to revive the wagf.

The waqf consisted of twenty fertile, specifically named agricultural fields
situated in the land around the village. The income from this waqf was dedi-
cated to the upkeep of three, large public rainwater cisterns (majil, majil, pl.
mawajil). These cisterns were located some distance from the village and in the
past were mainly used for watering the livestock (qurash, mawashi) that vil-
lage members herded on the common lands (kil@, mar‘a). However, the same
wagqf, that is, the twenty agricultural fields, were also meant for the benefit of
the descendants of the family of the “House of al-Mujahid” (Bayt al-Mujahid),
(the shaykh’s family or clan), one of six clans or extended families in the vil-
lage. The division of income was to be one-quarter for the cisterns and the rest
to the family (except for some details, elaborated below).

Shaykh ‘All came from the most important family in the village. His family
had held the position as shaykhs. They owned the most land and also some
real estate in Sanaa; this made them rather wealthy, at least in comparison
to the other inhabitants of the village. Traditionally, they had owned much of
the land around the village and rented this land out through sharecropping

3 Names of persons and places have been changed.
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agreements to other villagers who tilled the land for them. Only one of the
other families in the village was of a comparable status. The other four clans
in the village owned a few pieces of land each and they were full “members” of
the village, but they did not have the same wealth and economic power.

What did it mean that ‘Ali was a village shaykh? With the position of shaykh
come certain responsibilities and also benefits, about which I was never fully
informed. Most importantly, the shaykh was the spokesman of the village in
inter-village matters. He also had a certain monopoly on the mediation of
conflicts between the inhabitants of the village. He was not an important or
renowned tribal mediator in the sense that the parties in a dispute made a de-
posit to him in order to effectuate the judgement. According to him, his word
was enough to effectuate the judgement, but the ruling had to be grounded
in the consensus of the village council. His responsibility was more to be the
foreman of the village council, which was represented by the other five clans or
extended families as well. He also had some extra funds for this job; I realized
later that part of these funds came from another wagqfin the village.#

The village was situated near Sanaa and in the last ten years many people
from Sanaa came to buy land and build houses on the agricultural land and on
the common lands of the village. These inhabitants were not considered mem-
bers of the village nor were they under the authority of the shaykh and they
were not represented in the village council. The village council was held by
the shaykh in the shaykh'’s large reception room in the first floor of the house
of his extended family. Here, weddings and various other important celebra-
tions and gatherings in the village were held. When I visited the village, we
often sat in this reception room, where I could overhear discussions of daily
matters. The village also collected its own taxes (they used the term zakat).
Theoretically the collection of zakat is overseen by the state, but this village
collected the zakat completely on its own. The funds were directed to a village
“association” simply called “the association” (al-Jam‘yya). This worked in tan-
dem with the village council, but every member of the “original clans” (bayt,
buyit) held certain rights, mainly in the field of health services. A member
in need could apply to al-Jam‘iyya for immediate cash in order to go to hos-
pital, or to pay large hospital bills. Only individuals descending from families
or clans from the original village were counted as full members of the village
and “the association” today. Those who settled around the village as part of
the ongoing urban expansion were considered outsiders. Some of these had
their own networks and the whole area was also officially a sub-municipality

4 For wagqfs funding the position of the local shaykh and his expenses in representation and
hosting, see Weir, Tribal Order, 108.
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of the governorate of the capital (amana al-‘asima). Thus the area had a state
appointed sub-municipality leader (@gil), though for the old village, this dual
system of authority was not considered a problem. For them, it was the local
rule, the village council and their association that was important and trusted.

11 Domestic Water Supply

Earlier, the village obtained its water from a small ganat-like water conduit®
that terminated in the centre of the village. For the last four decades domestic
water supply has come from a couple of newly drilled private wells. As in much
of the Sanaa area, the groundwater table has sunk a great deal during these
last years and immediately after the shaykh took over, he initiated a public
water supply project (mashru). A deep well (bi’r) was drilled to approximately
450 metres and water was found at around 250 metres. An electric pump was
bought and lowered into the well and a generator house was built near the well;
a generator (muwallid, matur pl. mawatir) was purchased and installed in it.6

The pump was run approximately three hours daily in order to fill a large
concrete water storage tank (khizana) situated on a hill outside the vil-
lage. From this storage tank, water reached some of the houses in the village
through plastic pipes. These houses paid a fixed price per month per head for
their water consumption. The three mosques in the village, of which two were
fairly new, were connected to the water storage tank with pipes; they received
water from the project free. Outside the mosques sabils (public water stands)
were constructed so that the poor and those not connected to the water system
could fetch water freely. These sabils were also frequently used by people not
originally from the village, especially the poorer ones. Women and children
could often be seen fetching water using the typical yellow plastic 20 litre con-
tainers called dabba. The shaykh called this a “good deed,” and used the terms
mahsana and sadaqa. The shaykh’s family, along with two other families, had
contributed to the water project.

The ongoing cost of maintenance and diesel consumption was covered by a
rather lucrative side business of the water project. Next to the water tank they
had built a filling station for water trucks. Here, water trucks arrived from far-
away and queued to tank up. These trucks were the sort of typical, small water

5 InYemen this is usually called ghay! (pl. ghuyal). This specific ghayl was rather small accord-
ing to old informants in the village, and today it is completely buried and cannot be seen. At
one time it began in a small valley about 250 metres away and in the rainy season it began to
flow with enough force to provide water for irrigation. The old village mosque in the centre of
the village had a large well attached to it and this well was the main supply of domestic water
after the ghay! dried up and before the new water project was undertaken.

6 Such large water pumps require more electricity than the normal grid can supply.
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trucks that people in Sanaa, especially the thousands of people in the suburbs
who are not connected to the main water system, would buy household water
from. There are hundreds of such private wells and filling stations in the Sanaa
area, and this particular well was used profitably; since, after constructing and
investing in a large and expensive well, operating it for a limited period of time
would have been a waste of resources. I never understood all the details of the
business side of the water project.

The shaykh was a religious person who was well aware of the religious di-
mension of various forms of giving and redistribution. The concept of wagf,
however, was not fully clear to him, and during our discussions I understood
that people’s perception of waqf was mainly related to the ministry of awgaf
and their lands and mosques, or, for the few learned people in the village, it
was related to a chapter in the figh book, and mainly understood as distinct
from various forms of local welfare and charity that were simply called “char-
ity” (sadaqa). The local form of waqfwas called wasaya, thus my insistence on
focusing the conversations on wagqf created quite some confusion in our first
meetings. The fact that locals did not see wagqf as relevant in their village was
thus a matter of definitions. As discussed in chapter 2, this is an example of a
type of everyday, local knowledge of what wagqf'is, and what is known about
waqf. Methodologically, it is a problem because the same phenomenon is
sometimes called something else. When the topic of the wagqf (or rather, the
wastya) of the three cisterns came up, it is important to note here that the
water needs of the village were already taken care of. There was no real need to
revive the waqf as a water waqf.

One of the first times we met, the shaykh took me to see the three cisterns in
the fields around the village. These were what I had said were my main interest
of study. They each had individual names and the largest one also served as
a border marker; the land beyond it belonged to another village. In the mid-
1980s, the inhabitants had stopped using the cisterns and they gradually fell
into decay. The number of animals kept in the village declined and the need
for the cisterns disappeared as many new wells were drilled. Agricultural activ-
ity also declined, especially since more and more land was sold for building
plots for people from the city. The largest cistern was approximately fifteen
metres across and five metres deep and had an inclined ramp inside, so that
the livestock could descend to the lowest possible water level;” this eliminated

7 When such a cistern is full, the water can be reached easily, but when it is nearly empty, it
must be hoisted up in buckets, or if there is a staircase, one must descend to the surface of
the water.
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the need for manual labour to lift the water out of the cistern and put it into
small basins or troughs for the animals, as is common in other smaller cisterns.
The two smaller cisterns in the same wagqf did not have this feature. All three
cisterns were located in the village’s common grazing lands, although there
were a few private agricultural fields nearby.

The common lands are available to the village inhabitants, who have the
right to collect firewood (in the Sanaa area there is very little firewood) and
graze their livestock (mainly in the rainy season). The one important right
from the common land that is not available to everyone, a right that remains
private, is the runoff rights. There are no surface streams in the area, but most
of the area is divided into runoff zones where during heavy rains small shallow
canals carry surface water to specific agricultural fields. Thus each agricultural
field has a runoff area (rahaq, marahiq) attached to it.8 These runoff rights are
well incorporated into local land and water law. Here it is important to note
that the water source for these three cisterns was also this rainwater runoff
from the adjacent land during heavy rain. This land belonged to the cisterns in
alegal sense and the cisterns were common property for the village. Such com-
mon property is a type of waqfand Zaydi figh states that when such objects are
given to the public, and the public is allowed to use them, it takes the effect of
wagqf, even if no document or contract exists.? This also applies, for example,
to many of the traditional roadside sabils or shelters for travellers. Often cer-
tain families nearby benefit from wagqfs on the condition that they take care
of this infrastructure, and this specific wagqf for these three cisterns is a typical
example of this.

Today, these three cisterns are not very useful or important in terms of capac-
ity to supply water. They do not collect much water, especially when compared
to the amount of water that passes through the new village water system. What
was important was the land that they occupied, directly, and even more im-
portantly indirectly, through the runoff rights. The city of Sanaa is expanding

8 The canals are called misqga (pl. masagt). The runoft water, or sometimes also the runoff
area, is called masabb. See Helmut Eger’s detailed study on the Qa“ al-Bawn: Helmut Eger,
“Runoff Agriculture: A Case Study about the Yemeni Highlands” (PhD thesis, Eberhard-Karls-
Universitét, 1986).

9 In Zaydi waqf figh there is a rule stating this. Kitab al-Azhar: “Wa man fa‘ala fi shay ma
zahiruhu al-tasbil kharaja ‘an milkihi,” meaning that if someone does something with an
object such that it is clear that he intends to make it accessible to the public (tasbil), argu-
ably through wagqf, then that object automatically becomes wagqf. Tasbil is arguably one of
the synonyms for waqf. Ibn Miftah, Kitab al-Muntazi', 4:478. Ibn Miftah, Sharh al-azhar (2003
ed.), 8:223—224.
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rapidly and land prices are skyrocketing. To understand the value of the cisterns
today we must first look to this urbanization process; when private agricultural
fields are sold, it is an entirely private matter between the seller and the buyer.1®
In contrast, if the common lands are sold to outsiders, then the value should
be split among the members of the village, through the village council. The one
major exception to this is for parts of the common lands where private runoff-
rights extend into the common lands. As mentioned, many agricultural fields
have rights to specific parts of the common lands; these rights take the form of
the potential rainwater runoff that flows, during heavy rain from the common
lands, to the agricultural fields. If the common lands are divided and sold, the
flow of water may be altered, and these agricultural fields may lose some of
their water and thereby their value. Therefore a rule or a fatwa was followed,
and it was said that this rule was slightly different from village to village. If a
piece of the common land was sold, and that piece was also a private runoff
area belonging to someone else, then half the price of the land would go to the
village members collectively through the Jam‘iyya, and the other half would go
to the private owner of the runoff rights, to compensate him for the loss of his
runoff rights in the common land.! Thus if the runoff lands attached to the cis-
tern were sold, the whole village would receive a part of it, and vice versa. The
wagqf of the cisterns therefore had rights in the form of cash if the nearby com-
mon land was sold and the runoff rights belonging to the cistern were cut off.
Today the wagqf status also made the whole case problematic: could the land
be sold at all, and if so, who should enjoy the benefits? And should the funds
be used to create a new wagqf'in order for the transaction to be religiously and
morally valid? Furthermore, there was also confusion between the cisterns and
the twenty fields that were waqf for the cisterns: were they the same legal unit
as one wagqf? Originally, the cisterns were not the same wagf; but a beneficiary
(perhaps a secondary wagf) of the twenty fields.

10  Except in theoretical cases of pre-emption rights (shuf‘), and in this village, the village
council simply kept watch over who the land was sold to and for what price. In addition,
most agricultural lands do not have straight borders, as most fields are curved terraces.
Here experts on land measurement (gayydasin, massahin) are hired to ensure the accu-
rate transition from organic-shaped plots to more rectangular or square plots suitable for
building. In the process professional land price estimators (muthamminin) also become
involved.

11 Theissue on how to split the runoff rights is a large topic. Local political and geographical
conditions lead to local solutions. In other cases agreements can be taken at the tribal
level. See for instance the important fatwa from the Sa‘da basin as explained by Gerhard
Lichtenthiler, Political Ecology and the Role of Water: Environment, Society and Economy in
Northern Yemen (Aldershot, UK: Ashgate, 2003), 53-55.
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1.2 The Document

During my second visit, the shaykh showed me the document, not the origi-
nal that he claimed he had, but a rather worn A4 photocopy of it. It must be
noted here that whenever he referred to the document and the wagqf case, he
referred to it as a wasiya, “our wastya” (al-wastya haqqana), or “the wasiya of
our grandfather” (wastyat jaddina). We sat down and read the passages that
were legible once together. I asked if I could photograph the document the
next time I came and he agreed, and so I did not take many notes that day. It
was also one of the first waqf documents I had seen, so I did not know exactly
what to look for.

The waqf'is around 200 years old and was made by an ancestor of Shaykh
‘Alil-Mujahid. The wording of the document was typical of a wagf document.2
The document had been re-written (rnag!)'3 two times; each time the notaries
who had done this added their name at the end of the previous document.
Such re-writing was necessary because of the physical wear and tear over time,
or because of the need to add new strong witnesses to the document, to make
it fully public and valid again.

The founder had no sons, only two daughters. He thereby made one-third of
his property a waqf for his male descent line (ila man yantasibiina ilayya). The
object of the waqf consisted of the twenty aforementioned agricultural fields
located around the village. On the reverse side of the document the names of
the fields were listed in a horizontal list'* and under each entry, the average
yearly production of grain (al-qudra) was given in numbers of gadah. The doc-
ument did not describe the borders and this bothered the shaykh quite a bit.15
The income of the waqfwas split between two separate, parallel beneficiaries:
The first was designated for the upkeep (igama, siyana) of the three cisterns,
and the beneficiaries were to receive one-quarter of the yearly harvest. The

12 “Hadara al-hajj ... wa-waqqafa wa-sabbala wa-abbada ...” Thus there is no doubt that the
document was a waqf document and not only a wasiya in the strict sense.

13 Often in such nagl/ it is pointed out that not one letter has been changed and two new
witnesses are added to testify to the validity of the new document and to certify that the
new document has the same wording as the original.

14  This is typical of a miswadda with u-shaped lines dividing the entries in the horizontal
list.

15  This seems to be common in many waqfregisters as well: at the village level, at least in the
past, the names of the fields were common local knowledge. The fields are also naturally
bordered by the edges of the terraces. Even today the ministry of awgaf supervises many
assets without knowing their size or borders; it only knows these assets by name and the
yearly average harvest. This is not a problem in a stable, traditional, agricultural society,
but it becomes a significant problem when wagfland is urbanized and the exact area of
the land is needed in order set the rent.
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rest was to be given to the descendants of the Bayt Mujahid. This point also
troubled the shaykh: was it to be divided according to “heads” (‘ala l-ru’as) of
households, or according to inheritance shares (‘ala [-far@’id)? The handwrit-
ing was difficult for both of us to read and we struggled several times. He said
that he had shown it to a learned man who had read it for him. Importantly, the
founder stipulated that the mutawalli was to be the wisest (al-arshad) and best
suited (al-aslah) among the descendants. According to Shaykh ‘Al I-Mujahid,
his inheritance of the position, along with many other responsibilities from his
father, was not controversial.

There were three more interesting clauses that I cannot be certain were
written since I did not study the document thoroughly; these may have been
the perception of the shaykh. The first was the condition that if the family
(Bayt Mujahid) needed more than three-quarters of the income “in times of
need” ( fi [-haja, darura), then this was to be preferred over the cisterns. This is
an important “exception” to the public side of the wagf'that is discussed later
in this chapter. The second condition was that in any case, the descendants!®
of the founder were to be given the right to farm those twenty agricultural
fields as sharecroppers (shuraka’). The third condition concerned the salary of
the administrator, which according to the shaykh was 10 per cent (also called
‘ushr). Bearing in mind that the shaykh was also central to the village zakat
committee, he also pointed out that 10 per cent of the yearly harvest was to be
taken as zakat tax (the zakat in Yemen is often called a “tithe,” or ‘ushr). Prior
to the revolution, this was paid to the state of Imam Yahya and Imam Ahmad.
It is customary in many sharecropping agreements to specify whether it is the
peasant or the tenant who must pay the zakat.

13 Transformation and Revival of the Waqf

The shaykh was frustrated that some of his relatives had already started selling
parts of the waqfland to outsiders. These, in turn, tended to move the borders
and according to the shaykh, if he did not constantly protest, the land would
have disappeared quickly. For a short time we decided to make a joint effort to
try to find references to this specific wagfin public wagqfregisters. His explicit
motivation was to see if the borders of the original assets were written some-
where. But we quickly gave up when we realized the many problems involved
in accessing public waqf registers. Soon after, his openness with regard to the

16 Man yantasibana ilayya, thus in legal terms, the male descent line. Some wordings have
local meanings, as noted in chapter 5.
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economic details of the waqf came to an end. Then, after four more meetings,
he said that “it would better if we just forgot this document” and he said that he
could not find it. Yet, before that point, during several semi-public discussions
among villagers in the reception room of the shaykh, I gained some insight into
the process of what could and should happen to the wagf.

I followed this case for one and a half years, during which time it seemed
as if the shaykh had won over those of his relatives who wanted to sell the
wagqf. This was partly a result of his invocation of personal moral and religious
principles—his brothers who had studied Zaydi religion and law had access
to circles of religious scholars and notables and thus “religious capital.” A writ-
ten legal question (istifta’) (which I saw) was sent to the highly revered Sanaa
based Zaydi scholar al-Sayyid al-‘Allama Muhammad al-Mansur.'” This docu-
ment asked the specific legal question: If we have a waqffor a specific purpose,
in our case the provision of water, and if this service is no longer needed, may
we then change the type of beneficiary? Can we make a school from it? The an-
swer was given on the very same piece of paper, above the question: This is al-
lowed, if no similar type of beneficiary (masrif) is needed and thus if the wagf
is no longer useful. The answer, or fatwd, was given according to mainstream
Zaydi figh, and is not controversial at all. From this point onwards, the contex-
tual details of the waqf, which indeed had been converted from a water wagfto
a school waqf, were not available to me, as my fieldwork ended. However, one
last important change in the wagfhad taken place by the end of the fieldwork.
First, the school, allegedly a semi-religious evening school for women,!® was
built as a second storey over a public village building. But more importantly,
the three cisterns and all the land and rights attached to them, and several of
the agricultural fields, were sold for a very high price. New land (and again
I have only the shaykh’s version of this) was bought in a fertile part of the
Tihama, in the upper reaches of Wadi Siham, a typical investment strategy for
wealthy highlanders. The land in the Tihama is considered a safe long-term
investment, as it has flat areas with sufficient groundwater, it is situated in a
politically stable part of Yemen, and at the same time it is rather close to Sanaa.
As mentioned before, the cisterns themselves were not originally part of the

17  He s the nazir al-wasaya and mentioned in chapter 3.

18  In these tribal villages and specifically in this village, no one in the past had education.
Some had a modern education, but the two brothers of the shaykh were the first to have
a religious education. Women in the village tended to have no education at all; in this
context “education” mainly refers reading and writing. The village was fairly conservative.
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wagqf of the twenty agricultural fields, yet they were included in the fate of the
wagqf from this point on. The waqf was, after all, though significantly changed,
kept as a waqf'and not converted to private property. It is unlikely that it was
registered as a waqf'in a public waqf register; it is more likely that the shaykh
still holds the wagqf as a private enterprise. However, it is no less a “real” wagqf
according to figh, law, or everyday knowledge. It is just kept at a distance from
the state.

This is just one case—many more are needed in order to establish that this
case is “normal.” There are many strong indications that this form of complex
wagqf, in which public and private aspects are combined, indeed were very
common in the past. I have seen a couple of similar waqf (wasaya) documents
from the same area around Sanaa where local influential families had the re-
sponsibility of taking care of local cisterns.!

At the beginning of the fieldwork, I had doubts about the value of research-
ing this case at all, especially because it seemed, in many ways, an odd example
of wagqf. At the end of the fieldwork I realized that, on the contrary, the case
is typical in many aspects and perhaps just as common as the public mosque
waqfs and as other forms of family wagqfs, and therefore it is certainly in need

of representation.
2 Four Waqf Documents of Public Sanaa Sabil-Waqfs with Private
Benefits

From the almost fifty waqf documents I obtained from the archives of the
ministry of awgaf, I review and comment on four wagf documents below.2? As
mentioned in chapter 1, my initial focus was the study of water supply wagfs,
and I asked the ministry for copies of wagf documents related to water supply.
The documents below clearly fall into that category. The documents show the
stability in the form of the wagf document (waqfiyya) itself, which span nearly
400 years from the first to the last. Because of the scant number of documents

19  An example, but one in which I did not see the document, is the wasiya for the Bayt
al-‘Arhab in Jiraf and al-Rawda. Some of these cisterns can still be seen. (I saw the cis-
terns and photographed them with the help and presence of the local mudir waqf | ‘amil
al-waqf of al-Rawda, Muhammad Ba‘thar). T had personal communication with a member
of Bayt al-‘Arhab.

20  This edition is given in Hovden, “Flowers in Figh,” appendices.
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analysed (just four),?! the material lends itself to an explorative approach from
which I raise questions, but do not fully answer them based on these four wagf
documents alone. Some answers to these questions are, however, provided by
the figh debates in the last part of this chapter. The waqf documents are impor-
tant examples of waqfs that are not entirely public, but have distinct explicit or
implicit private rights attached to them—rights that are not easily detected if
compared to the ideal, basic wagf model.

The first document dates from 1621; it is a waqf comprising a shop for rent
with a sabil as beneficiary, both located in the market area of Sanaa, in the
Madhhab Quarter. The second is the wagqf of an estate in an affluent suburb
named Bi’r al-‘Azab; the waqf was founded in 1855 for a sabil at al-Rawda just
north of Sanaa. The third represents a wagfmade in 1929 of a large tract of agri-
cultural land outside Sanaa near Wadi Dahr for the benefit of one of the sabils
in the market area of Sanaa, the sabil of Siq Harrat al-Madar. In this waqf the
founder explicitly reserves the “surplus” of the wagqffor himself along with the
right to its administration (wilaya). Implicitly this also means that the surplus
will go to his children after him, who will hold this position as mutawalli. The
last waqf document is from 1982, it is a smaller waqf of two street side shops
made for a small, modern sabil with a water tap connected to the public water
system. In this waqf there is also an explicit split in the rights to the wagqf; the
surplus is to go to an additional beneficiary. These last two wagqfs are important
examples of private rights inserted into seemingly public wagqfs. The degree
to which the two first wagfs also contain the same elements becomes clearer
towards the end of the chapter.

2.1 A Shop as Wadf for a Sanaa Market Sabil from 1621

This wagqf was set up in 1621 and is one of the oldest waqf documents in
this study. It was established during the reign of the second Qasimi imam,
al-Mwayyad Muhammad (r. 1029-54/1620—-44), the son of al-Qasim himself.
During this time, the Ottomans were still holding Sanaa.

21 Here, four waqf documents are presented in edited and translated form, though I read
most of the approximately fifty documents obtained from the ministry. Some of the docu-
ments were also related to other forms of wagqf. Often, I only received a copy of a single
page, or a fraction of the document.
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FIGURE 13 A waqfdocument from 1621.
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Translation:

22

23

24

The issue is to be followed xxx
Muhammad xxx

Ibn ‘Abd al-Salam

Judge of Sanaa

(Stamp)

Praise be to God

alone

After praising God the exalted for everything, and wishing peace upon
Our Lord Muhammad and his descendants and his companions, the best
of companions and descendants. Then, indeed the [institution of ] wagf
is among the pious acts that are desired and requested and encouraged
by the law-giver, peace and God’s greetings upon him, as in his statement:
“if a man dies, his [the rewards for his] good deeds are cut off except in
three [things]: useful knowledge, a good son who prays for him, and con-
tinuous charity (sadaqga jariya).” The scholars, may God the exalted be
pleased with them, have established that continuous charity is the [con-
cept of ] waqf, and he [the founder of this waqf] wanted to perform this
good act and wanted to use this instrument: Shams al-Din Ahmad b. ‘Ali
l-Dhamari I-Katib made wagf of what is his, and in his ownership, and
under his right of disposal, being all of the erected shop (dukkan), stand-
ing on land of the wagqf of Salah b. Hamza situated in al-Madhhab (city
quarter) in the city of San‘@’. Its borders are, to the north the samsara?? of
the waqfand to the east the house under the hand of Rashid al-Muzayyin,
and to the south the door opening of that, and the sabil that the founder
initiated the building of,?3 and to the west, mi%xxaya for the aforemen-
tioned founder. The aforementioned [founder] made the aforemen-
tioned building a waqf and stipulated (‘ayyana) its income (ujrataha)
for the interest of the sabil-sigaya, and the surplus that is left after the
expenditures for water supply (saga), and what is needed [for the sabil],
is to be spent on its building (‘imaratiha).?* The aforementioned founder,

A samsara (pl. samasir), is a large building where travellers and traders can rent or take
free rooms for their animals and goods if they need to stay the night. The wagqf used to
own some such structures while others were private.

The word sigaya (water basin) is inserted and on the line below it is written al-sabil
al-sigaya.

It is not clear if the surpus should be spent on the building that houses the shop (‘imarat
al-dukkan) or the sabil (and sigaya), but probably it is the shop, which is also the waqf
asset.
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may God multiply the merits for him, made the guardianship (al-nazar),
to himself for the period of his life, then to his son Muhammad b. Ahmad,
as a valid waqffor God the exalted, and in His way ( fi sabilihi), hoping for
what the truthful ones among His servants have been promised [on] the
day when property and funds are of no use, except for he who God pro-
vided with a good heart.25 He who changes it [the wording of this wagfi-
yya] after having heard it, then the sin is only upon those who have
changed it [the wagfiyya], verily God hears and knows everything. This
took place on the 18th day of the month of Jumada I-Awwal, the year one
thousand thirty [i.e., 10 April 1621].

Twelve witnesses are named at the end. The waqf document stipulates that
the right to the guardianship, that is, the role of mutawalli shall remain in the
family of the founder: it is first given to the founder himself, then to his son
Muhammad. Further, it states that the surplus of the wagfis to be spent on the
maintenance of the wagqf asset. If there is a surplus left after the maintenance
of the asset, it is not stated where this shall be spent. This fact is discussed fur-
ther below and compared to what figh texts say about such a surplus and the
rights to it. It is not certain whether this is a Zaydi waqf or a Hanafil wagqf, or if
that would have meant any difference.
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FIGURE 14 An entry from a waqfregister concerning a waqf from 1852.

25  The last part of the sentence is unclear.
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2.2

Wagqf of the Estate Bi’r al-Shamma‘ (1852) for a Sabil at al-Rawda

Translation:

Praise be to God
[Signature of the notary]

[1] After praising God, in gratitude, and the peace and greetings upon Our
Lord Muhammad and his descendants after him. Verily we sought prox-
imity to God the exalted, an absolute piety (qurba); [2] We made wagqf
(waqqafna wa-habbasna wa-sabbalna) of the estate of Bir al-Shamma
situated in Bi’r al-‘Azab, the well known, and what belongs to it of [2]
property (mal) and land (‘agar), for the dome (al-qubba) and water basin
(al-hawd) made as sabils (al-musabbalat) in al-Rawda next to the palace
of Dar al-Bash@’ir [3] that was founded in piety for God by our father,
al-Imam al-Mutawakkil, may God grant him mercy. The income from
the aforementioned estate [lit. bir] [4] is to go to the necessities of the
aforementioned water basin (sigaya), for its maintenance and its fund-
ing, [this being] a true waqf [being]

legally valid (shartyan),

not to be given away,

not to be sold, not to be inherited,

not to be circumvented by legal ruses,

made exclusively for God and His generous purpose.

Issued the date of the month Shawwal in the year 1268 [1852]26

This document? is very short and is probably a photocopy from a wagfregister
into which parts of the original waqf document were transcribed. It does not
give the names of the founders, though the active voice in the wagf document
indicates two or more individuals: “We make wagf ...” It could also be an imam

who writes in plural. The wagqf'is made in favour of a sabil that is not located

in Sanaa, but in the nearby village of al-Rawda,?8 just to the north of Sanaa. In

26

27

28

The year is unclear, it may be 1238/1823. Sometimes the number 3 is written as it is shown
in figure 14, with the number 2 curving upwards and the number 3 downwards.

As with many other documents provided by the keeper of wagqf records (Hafiz
al-miswaddat), it was given without any further related information.

I visited another sabil in al-Rawda. This sabil complex, which was typical, also had a small
dome and an old well and a larger open ground-level basin next to it. Now, the small
doors of the sabil are bricked up and a tap is attached to it. The well still works, but is now
equipped with a small electrical pump (daynamit). I was told by the local ‘amil waqf'that
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this case, what is made into a waqf'is not an insignificant object, rather it is a
complete estate in the suburb to the west of Sanaa where many wealthy people
had garden palaces. The estate’s name is Bi’r? (or Bir) Shamma“. Unless this
happens to be a very small estate, its income would be far more than what is
needed for a sabil.

This text not only leaves out the names of the founders, it also does not
identify the mutawallt. This waqf was probably administered by a prominent
family member together with many other wagfs “belonging” to the family. We
do know that the “father” of the founder was “al-Imam al-Mutawakkil”; this
could be the Imam al-Mutawakkil Ahmad (r. 1809-1816), or Imam al-Mutawak-
kil Muhammad (r. 1845-1849).30

The names of the founder(s) are missing; this information was probably lost
during the process of entering the wagf document into the register. In any case,
the missing information is undoubtedly covered legally by other contemporary
documents and conventions such that this short form made sense.

Why make a wagqf of an entire suburban estate for only one sabil? One very
obvious answer, but one that cannot be proven, is that this ensured that the
estate would remain in the family, and that the sabil was merely a cover of
“charitability” to make the wagfvalid.

2.3 Wagf for Sabil Siiq Harrat al-Madar from 1929
The waqfbelow is a waqfin favour of a sabil consisting of agricultural land out-
side Sanaa, near Wadi Dahr. The sabil itself deserves some mention.

2.4 The Sabil Itself

The sabil of Siq Harrat al-Madar, hereafter “the sabil,” is a typical example of
the traditional sabils in the market areas of Sanaa.3! In other parts of the city
and especially in the residential quarters, the important sabils for household
water supply were mainly attached to the local mosques, in the city quarter,
and their wells.32 In the main market area in the old city, the so called Suq

the sabil was still used and that a neighbouring family had taken on the responsibility
of taking care of it. Thus the sabil was a public waqf, but paid for by the family’s wasiya.

29  These estates are called “Bi’r” because they often have their own private well for irrigating
the orchards and the land as one irrigation/land unit.

30  See the useful genealogical map made by Haykel (Revival and Reform).

31 For a list of the most important sabils in the market area, see Serjeant and Lewcock,
San@, 275. An earlier list was made by Dostal, Der Markt von San'@’, 114.

32 These sabils outside the wall of a mosque were often called muttakhadhat (places of
fetching). Although not explicitly stated, one such can probably be seen in Serjeant and
Lewcock, San@, 205, photo 18.
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al-Milh, there were several sabils to serve the daily water needs of travellers and
people coming to sell and buy products in the market. The market sabils were
not elaborate architectural structures like those in Cairo, where full-time em-
ployees served water in bowls to passers by. The elaborate examples of Cairene
sabils could comprise Qur’anic schools on the second floor, where the chanting
of students could produce a “religious soundscape” in the street surrounding
the sabil (sabil kuttab) and the first floor was often a lavishly decorated room
containing a fountain or a small waterfall.33 The Sanaa market sabils were sim-
pler and more practical; from the front they consist of a small wooden door be-
hind which was a small basin. From this basin the person in need (also called
ibn al-sabil) could scoop out water with an attached cup or bowl. Some of the
sabils are separate, freestanding structures roofed with a small dome. For this
reason, many sabils are simply called qubba (pl. gibab) (as in the previous wagqf
document). A few of them have a small well attached.3* Most sabils in the mar-
kets, and especially the smaller ones, did not have their own water sources and
professional water carriers, who fetched the water from other public wells in
water skins.3® In al-Hajari’s book Masajid San‘@’, he mentions several of the
sabils at the time of Imam Yahya (1940s); the sabil discussed below is men-
tioned, the sabil Harrat Stiq al-Madar: “[N]ext to the Shahidayn mosque there
is a sabil (mahsana li-l-shurb) in the pottery market which was built by al-Hajj
Muhammad al-Maddar [the pottery trader] in recent times ...”36 According to
older informants, many of the sabils were torn down and rebuilt in the early
years of Imam Yahya’s reign. This can also be seen from the dates found in the
inscription above many of the sabils—several date to that time period.

2.5 The Waqf Document
In addition to the general importance of this wagqf document a more specif-
ic argument can be made. While all the waqf documents analysed here have

33  Saleh Lamei Mostafa, “The Cairene Sabil: Form and Meaning,” Muqgarnas 6 (1989): 33—42.

34  Seedrawing and plan of such a sabil in Serjeant and Lewcock, San‘@’, 298 fig. 15.8, “Sabil at
Bab al-Balaga.” Ronald Lewcock, “The Buildings of the Siiq/Market,” in San‘@’, ed. Serjeant
and Lewcock (London: World of Islamic Festival Trust, 1983), 298, fig. 15.8. For sabils in the
market area in general, see ibid., 293-296. For a picture of a sabil drawn in the nineteenth
centurys, see ibid., 111, fig 9.2.

35  For mention of water carriers taking water from the Ghayl al-Aswad, see Serjeant and al-
Akwa', “The Statute of San@,” 192 n224.

36  al-Hajarl, Masdjid San@, 66; Serjeant says that “A maddar is a man who sells fakhkhar
[that is, pottery], not a potter” that is, he is the merchant, not the craftsman. See Serjeant
and Lewcock, San@’; on the law of the pottery market, see ibid., 228—230.
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certain implicit aspects related to private rights, in this specific wagfdocument
the private rights in the wagfhave been set up in a detailed way. The waqf was
made during the time that family wagqfs were restricted (around 1930), as men-
tioned in chapter 5. This wagqf document represents a waqf with a very large
income to cover a rather limited expenditure and the difference represents a
significant surplus. After making the wagf, the founder went to another notary/
judge and asked him to add an explicit condition to the wagf document, name-
ly that he could keep the surplus of the wagqf after the needs of the sabil were
covered. Thus this waqf represents a creative move around the prohibition of
the exclusionary form of family wagftreated in chapter 5.57

The text below is not a waqf document in a narrow sense, but rather an
entry in a wagqf register made to safeguard the original waqf document in a
public place and to make the waqf publicly known. Such registers are called
miswaddat al-taqyid, or registers where legal documents are “bound.” There-
fore, in addition to the active voice of the founder in the original waqf docu-
ment and the active voice of the judge/notary who wrote the original waqf
document, we also find the active voice of the wagqf secretary who made the
entry of the document (nagql) into the waqfregister.

Lines 10—24 seem to be the text of the original wagf document by the notary
(/judge) al-Razzaqi, dated 14 Sept 1929. In the original waqf document most of
the sentences are in the founder’s active voice (lines 11-20), as is common in
wagqf documents. The rest of the wagf document, the beginning and the end, is
in the active voice of the notary, that is al-Razzaq.

On 18 October 1929, approximately one month after the original document
was made, the founder went to another notary/judge, this one by the name of
al-Huthi, and added a clause to the wagf' document; this clause stipulates that
the surplus or what is in excess of the income (al-f@’id, lit. “the overflow”) is to
be taken by the founder himself after the sabil and the waqf asset have been
taken care of (lines 4—9).

Al-Huthi was not just any scholar or notary: prior to 1929 he had been a
member of the appeal court in Sanaa and shortly after this document was writ-
ten he was appointed president of the same court, which was the highest court

37  Similar problems also arose in relation to the so-called recitation wagfs; in Imam Yahya’s
new decrees and until today, these are legal, provided the salary is not greater than the
burden of work the recitation represents. If the salary is higher, then that type of waqfis
considered a legal ruse, Aila. These questions are almost impossible to codify in a more
detailed manner; in each case local judges must estimate the income of the waqf and
weigh it against the actual work performed by the “waqfholder” (who is not a beneficiary,

but a mutawallr)
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FIGURE 15 A waqfregister entry for a waqffor a sabil (1929).

under Imam Yahya.?8 This document is written on top of the wagf document,
on the very same paper above the main text. This practice is also common in

He was appointed a member of the appeal court of Sanaa (Mahkamat al-Isti’'naf

38
al-Shar‘iyya) in 1330/1911 or 1912 by Imam Yahya and was there for some time before he
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ownership documents, and sometimes an ownership document can even be-
come awaqfdocument3® when an additional text is written above it such thata
new owner is added to the ownership document above the original document.
The lines 1—4, 9-10, and 24—29 are “wrapped around” this new wagqf docu-
ment, that is, the original and the addition, and is in the voice of the waqf'sec-
retary (katib al-waqf’) who wrote this entry into the waqfregister*® (miswaddat
al-waqf) at the request of the founder himself “so that it will not be lost.” The
name of the secretary is not entirely clear: it looks like ‘Abdallah b. Ahmad Ab1
I-Rijal, whose family, according to Zabara, held this position from the time of
Imam al-Mahdi I-“Abbas in the mid-sixteenth century until 1938 or 1939.#!

English translation of the text:

[1] The wagqf*? for the sabil situated in the pottery market under the su-
pervision of the founder al-Hajj Muhammad b. ‘Ali -Maddar.*® [2] He
designated the role of administration** (wilaya) to himself, then to his
children after him, and this was in the handwriting of the Faqih*® al-1zz14
Muhammad b. ‘Ali -Razzaqi*? [3] dated Rabi‘ al-Akhir 1348 (September
1929). The witnesses [of the wagfdocument] are al-Hajj Muhammad Nasir
al-Nahami and al-Hajj Ahmad Sa‘id ‘Akaris [4] and the upper part [of the

returned to teaching Quranic recitation. In 1349/1930 or 1931 he was appointed president
of the same court, but died the year after. Zabara, Nuzhat al-nazar, 528.

39  Ihave copies of two such sales documents that were turned into waqf documents with the
addition of some new sentences above the main text.

40  Thus he calls the register simply “the waqf register” (miswaddat al-waqf) as if there
was only one, not miswaddat al-taqyid (register for copying documents) or miswaddat
al-a‘yan (inventory register).

41 Zabara, Nashr al-‘arf, 1:139-142. This reference is also mentioned by Haykel and Serjeant.

42 There could be a preceding text missing, but the genre of wagqf registers often begin by
directly mentioning the asset that is made wagqf.

43  Madar means pottery, but a maddar is not the one who makes the pottery, but rather the
trader of pottery. Serjeant and al-Akwa’, “The Statute of San@’,” 228 n328.

44  Orguardianship.

45  Fagqihis atitle of an educated person, usually a non-sayyid. Sometimes the term is used to
refer to those with a legal education or in a legal profession.

46 Al-Izzi is a honorary title for anyone named Muhammad. In Sanaa many of the proper
names used to have fixed honorary titles as a sign of respect. Similarly al-Safiy is a title for
Ahmad, al-Fakhiri or al-Fikhri for ‘Abdallah, ‘Abd al-Rahman, or ‘Abd al-Salam; al-Wajih.
The origin is probably ‘Izz al-Islam, ‘Izz al-Din or something similar. A. Shivtiel, Wilfred
Lockwood, and R. B. Serjeant, “The Jews of San@’, in San@’, ed. Serjeant and Lewcock
(London: World of Islamic Festival Trust, 1983), 428 n262.

47  OrRazzami.
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document] is in the handwriting of al-Sayyid al-‘Allama Muhammad b.
Zayd al-Huthy, in his well-known handwriting.

The donor came to us [5] by himself, and affirmed (agarra) and admit-
ted what is mentioned in the wagfiyya and the aforementioned legal act
(insilakh).*® He put forward a new condition stipulating [6] that the
guardianship (wilaya) should remain with himself and whoever comes
after him among his descendants in accordance with what is mentioned,
so this should be considered validated (yakunu ‘alayhi al-itimad)*® and
he is not deviating from anything by doing this [7] because both his with-
drawal from his property (insilakh) and the purity of his good intent
(sihhat al-qurba) are obvious. After that, the founder mentioned [8] that
knowing that if the separation®° of the aforementioned property is com-
plete [that is, that the waqgfhas taken place], then it is to be acquired for
him (fa-yuktasab lahu®) after the asset of the sabil (raqabat al-sabil) 9]
and the wagqf asset (raqabat al-waqf) have been taken care of. Dated 13
Rabi‘ [al-Akhir] 1348 [18 September 1929]. The wording of the wagf docu-
ment (al-waqfiyya) [10] is in the handwriting of al-Faqth Muhammad b.
‘Ali 1-Razzaql. Present was [the founder] al-Hajj Muhammad b ‘Ali
1-Maddar and in complete health and well-being [11] and in a valid state
for legal (shar?) dispositions. Thereafter he pronounced with his own
tongue, with his free will and of his own choice: That I [12] made wagf
(waqqaftu wa-habbastu wa-tasaddaqtu) for God the exalted, for the pur-
pose of His gratification, my property that is located in the place [13] of
Ma‘shar in the area of Dula“ in the village of al-Musalla®? in Hamdan and
the size of that is seven hundred libna Dahri®® (more than 2 hectars)

Here the term insilakh (withdrawal) refers to the act of making a waqf, as in withdrawing
from the right to the usufruct of one’s property. It means that the waqf took effect. See
the use of the word in the contemporary case elaborated in Messick, “Textual Properties,”
169 no.

I'timad means approval, validation. It can also mean “signature.”

Fasl, meaning “separating.” The term is synonymous with the term insilakh.

If it reads laha, referring to in the income (al-ghalla) the meaning would not be changed
significantly.

This is a village to the northwest of Sanaa, half an hour drive outside the city.

A libna is a land measurement in the highlands that can have different sizes, depend-
ing on the locality. This one refers to the libna in Wadi Dahr. A libna Dahri, as used in
most of the area of Hamdan, is smaller than a libna San‘ant. According to ‘Ali Muhammad
al-Farran (forthcoming) the libna Dahri is not given, but in Bani Matar and in Bani
Hushaysh the libna is 49 m2. In this case, 700 libna would be just under 3.5 hectars (50
x 700), but a libna that some specify is equal to 30 m2 would give 2.1 hectars. Donaldson
states that the libna varies much but that he uses an average estimate of 75 m2. Donald-
son, Sharecropping in the Yemen, 141. Libna is usually pronounced lubna.
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CHAPTER 7

[14] of excellent®* gat, the income of which goes to the maintenance of
the sabil, that I made in the pottery market in the city of Sanaa, [15] pro-
tected by God the exalted.5> The tamarix to the south is part of the afore-
mentioned property, the borders of which [16] are in a complete [circle]
from the north: the wall and from above the land of the public treasury
(bayt al-mal) and to the south [is] the wall, [17] and from below [is] the
road and from the west [is] the road of the water basin and from the east
[is] the wall and behind it to the land of the treasury from the road [18]
and to the west to the land of the public treasury, the house of Salih
Hatim. All this is made wagqf, not to be sold, not to be bought, [19] and not
to be given away until God inherits the earth and those upon it. I with-
drew from [all] this there [20] and then (wa-nsalakhtu min dhalika min
wagqtihi wa-hinihi), and I stipulated the guardianship (wilaya) of this to
myself, this is what he said about it, the aforementioned one, and what he
chose. [21] And he stipulated the guardianship (al-wilaya) of that to him-
self, for the duration of his lifetime, and after his death to the wisest (ar-
shad) of his descendants and [22] the best (al-salih) among them, and
the descendants of his descendants, no one can protest this. This was
witnessed by Husayn ‘Abdallah al-Zubayri [23] and al-Hajj al-Safiyy
Ahmad b. ‘Abdallah al-Khawlani and Salih Hatim and the master builder
(al-usta) ‘Abdallah al-Huthi [or al-Jawfl] and al-Hajj [24] Muhammad
Nasir al-Nu‘@ami on the date of g Rabi‘ al-Akhir 1348 [14 September 1929].
This is the copy (nagl) of the aforementioned handwriting: [25] al-
‘Allama Muhammad b. Muhammad al-Razzaqj, and the wagqfiyya is under
possession (bi-yad) of the founder, and the sales and sharecropping con-
tracts are [also] in his hands®® [26] and the [right of]| sharecropping be-
longs to ‘Abdallah Salih Hatim for half of the harvest (‘ala gisam al-nasifa)
and the irrigation (al-sagiyy) is [the responsibility] of the founder. Fur-
ther, that [27] al-Hajj Muhammad b. ‘Ali I-Maddar came and acknowl-
edged (garrara) the aforementioned wagqfiyya, and the aforementioned
conditions, [28] and he put as a condition the transfer (rnag/) of this into
the wagqf register (miswaddat al-waqf) for it not to be lost. Written 14
Jumada al-Awwal 1348 [18 October 1929] [29] [Written by?] ‘Abdallah b.
Ahmad Abi I-Rijal(?), may God provide for him.57

The meaning of the word gat rajin, gatan rajiyan, is not certain. It could be a type of gat,
or it could mean something like “good” or “re-occurring,” or “walled.”

This phrase is commonly mentioned after the name Sanaa: al-mahmiya bi-Llah ta‘ala.
The last word of the line seems to just end in bi-yad (“in his hand”), presumably bi-yadihi.
The last line is unclear, perhaps waffagahu Allah.
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2.6 The Sabil Today

The sabil in question is most probably the one that is today called sabil Suq
al-Shahidayn (see figure 16). The name of the sabil has changed because the
name of that part of the market has also changed. What used to be the pottery
market is now located along the main passage from the Great Mosque to the
Stuq al-Milh. The old pottery market is located at the northeastern periphery of
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FIGURE 16 The sabil Saq Harrat al-Madar today, known as sabil Saq
al-Shahidayn.
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Stuq al-Milh and still specializes in “pottery,” but now the “modern version” of
it—plastic containers, metal pots, kitchen equipment, and so on. When asked,
only a few of the older merchants knew that the market had been called the
“pottery market” (Siq al-Madar, Harrat Stiq al-Madar). The market consists of
one lane that follows the northwestern edge of the greater Siiq al-Milh market
area. The market is dominated on the southeastern side by the old mosque
called Masjid al-Shahidayn. The present-day market took its name from this
mosque, and is now called “Stiq al-Shahidayn.” The Shahidayn mosque used
to have its own sabil and the remains of this can be seen a few metres to the
east of the sabil Harrat Stiq al-Madar, though that one is no longer operating.
As can be seen from the picture, the old sabil Harrat Suq al-Madar, now called
“Sabil Suq al-Shahidayn” is still in operation. A typical stainless steel covered
refrigerating/filtering device has been installed to deliver cool water and there
is a stainless steel cup hanging on a chain for people to drink from. On the
ground to the left, and barely visible in the photo is a tiny basin made in the
concrete that provides drinking water for dogs and cats—this is a common
feature related to sabils. This little basin appears to be a new structure and the
whole pavement where it is situated is new.

This sabil is typical for the smaller market sabils. One informant in the wagf
ministry told me that most of these sabils were wasaya and therefore were
never under the direct authority of the nazir al-waqfor today’s ministry. In con-
trast, the sabils attached to the mosques were considered parts of the mosques
and therefore were the responsibility of the “awqaf,” that is, the ministry. The
same informant told me that most market sabils had been there from the late
Ottoman period and that after this period they were “restored” by merchants,
and new wagqfs were attached to them. The actual sabil is very similar to the
other market sabils in that it consists of a domed, one-room building inside of
which is an old water basin called a sigaya (or hawd, both meaning basin). The
term sigaya is often used synonymously with the term sabil, the latter being a
more formal term. This sabil would have to have been filled by water carriers
who filled goatskins with water from a public well. At night, the small wooden
door at the front, leading to the sigaya, could be closed. We can only specu-
late about the cost of keeping the sabil filled with water and well maintained.
Once built, the structure could be relatively free of structural maintenance
for decades. On a weekly basis or more frequently, the sigaya would need to
be emptied completely, the last water scooped out, then the sigaya would be
cleaned and refilled. Other waqf documents, such as those for the larger and
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more elaborate sabils in Cairo and other larger cities stipulated in detail what
duties the mutawalli was responsible for.58

Today the structure of the sabil is still considered wagqf, but information
about its legal representative and responsibility is not easy to obtain. Most
of these types of waqfs were later privatized or changed drastically, although
several of the sabils are maintained by merchants in the market area who
claim to take care of them “as charity” (sadaqa), but few are willing to admit
any connections to a “waqf”’ One merchant in the Stiq al-Milh told me that
his family had a waqf (wasiya) that consisted of land outside Sanaa. They
had closed the old sabil, but made a new one nearby, converted from an old
refrigerator.

Today most new sabils are quite small and consist of a plastic thermos-
container® on a stall with a cup hanging from it, or a smaller steel tank with
sackcloth wrapped around it that can be wetted to cool the water. Some house
owners provide water taps outside the house for the poor, but these are often
built in such a way that only a cup can fit under the water tap, not medium-
sized water containers. According to the Sharh al-azhar, such sabils become
wagqfs by the act of providing the public with access to the services,%? although
this is a theoretical definition that few informants relate to. Most simply de-
scribe such new, urban sabils as “charity” (sadaqa).

2.7 A Waqf Document of Two Shops for a Modern Sabil (1982)

This waqf document is the most recent of those provided by the ministry. For-
mation of new wagqfs seems to have declined rapidly in recent decades, as char-
ity and welfare have taken other forms. Yet this document is an example of a
newer public wagf. Similar to those above, it also includes an undefined, but
not insignificant, private component.

58 Mostafa, “Cairene Sabil,” 41.

59  The domestic variant of this thermos container, present in a reception room (mafraj)
when chewing gat is also called a thallaja.

60  Ibn Miftah, Sharh al-azhar, 8:223—224.
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FIGURE 17 Wagqfdocument from 1983.
Translation:

[Later added by the register secretary on top:] This waqfiyya is approved
(tutamad hadhihi l-waqfiyya).

by the brother, the learned Muhammad Ahmad

al-Murtada xxx

entered into the waqfregister (miswadda),

[signature and stamp:] (xxx)

In the name of God:

[1] I made [a] waqf (waqqaftu, wa-habbastu wa-sabbaltu) [of] the two
shops adjoining the house and next to the sabil which is [2] facing
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2.8

(lit. al-muftah) the west and adjoining the sabil and the other [shop] is
facing north and next to the sabil and adjoining the sabil that I made,
a [3] perpetual waqf, in favour of the sabil. All this took legal effect (na-
fadha) from the date when the bill was paid [4] for water from the water
company (sharikat al-ma@’), which is used by the sabil, according to its
usage as indicated by the water metre that the water company installed
in the sabil [5] and the other [purpose of the wagf] is in the name of the
service of the sabil and its upkeep, such as washing it when necessary and
cleaning it [6] every weekend and filling it with water, opening it every
day according to need, and looking after it and preventing anyone from
soiling the water [7] such as the passers-by of qat chewers (ahl al-qat),
vegetable sellers (ahl al-mukhaddarat),! and so on. All this is to be under
the guardianship (bi-nazar) of my son ‘Abd al-Jabbar and the righteous
among his children, [8] after that, their children, the male ones among
them who follow God and the work that is prescribed above. And, he is
to set apart(?) and take [9] the surplus of the income and spend it in the
name of the [my?] son for Asm@, the daughter of ‘Abd al-Jabbar who has
suffered a handicap. [This document] has been shown [10] to the minis-
try of awgaf and for its registration (qayd) and its validation (tasdig) and
to be available for whoever needs it. Dated the year 1402/1981-8z2.

The humble [before God],
Muhammad Ahmad al-Murtada

[added by the registry]: This sabil is located on the street that follows the
wall of the Ridwan Mosque, east of the garden of the Thawra Hospital.

Comments on the Waqfiyya

This sabil is modern, in the sense that it is built in a new part of the city and

gets its water from the “water company” (sharikat al-ma’) through the public
water pipe network. However, by looking back at the other wagfs, we can see
that the continuity of the tradition is very clear. The continuity is found in the
formulations, the authorities invoked, the culture of legal documents, and the
whole legal institution as such.

61

Many gat chewers prefer to wash their gat and when they are away from home, the public
sabils are very popular places to do this. Indeed it is very common to see written signs on
the sabils that discourage people from washing their gat there, sometimes with strongly
worded statements. The same applies to those who buy the leeks and salad on the way
home for lunch and want to wash them at the sabil along the way.
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This wagqfis a public waqf, however, it also has a private beneficiary, namely
the disabled granddaughter. This is legal according to waqflaw. What happens
when she dies? Who is then to have the surplus, if there is any? Ideally, one
could reason that the ministry of awqgaf is ultimately responsible for such a
public wagf and must supervise the waqf and demand yearly accounts etc.,
as is stipulated in wagqflaw. In that case, when the granddaughter dies, what
happens if there is no one in the family who can be described as disabled such
that they would qualify to have her share. According to the law, her share will
go to a similar purpose, that is, someone else disabled outside the family. In
reality, this waqf may not be considered a waqfbut a wagf-wasiya, and arguably
should be supervised by the nazir al-wasaya.5? It is even more likely that this is
a semi-public type of wagf, that is, it is registered simply as other private prop-
erty is registered in a public register and that neither the ministry of awgaf,
nor the nazir al-wasaya were ever actively involved.®® Probably it was also the
custom of the time to allow such a wagfto exist simply on its own right without
further involvement from the ministry, this would be based on the centuries-
old rules found in figh books. The matter of the surplus in such wagfs is also
characterized by a lack of strict rules, as I demonstrate later in this chapter, as
long as the wagqfis taken care of, the surplus is simply there for the mutawalli to
decide over if the founder so wishes it. In effect, the surplus in the wagf above
is not counted as part of the “charitable wagf” but belongs to the family of the
founder; it either goes to the mutawallt himself or is divided among the family.
In any case, it is a private matter.

Is such document a legal ruse? What if the son had two sisters and this wagf
diminished their inheritance? Would such a waqf document be valid today?
According to wagqf law, this depends on the surplus: if it is larger than the
amount of work needed to administer the waqf, then the wagqf becomes, in
part, a family wagqf, which according to the law can be contested in court by
heirs whose potential inheritance is threatened by it. The cost of taking such a
case to court would argue against such a legal solution. We do not know how
much the surplus in this actual wagfwas.

Both issues in the wagqf above, the surplus managed by the mutawalli and
the girl who has a (temporary) right in the surplus, are aspects that could fall
under the category of an “exception” to an otherwise ideal, public wagf. Such

62 In order to establish this, it would be necessary to study the registers of the wasaya ad-
ministration; my request to do this was very politely refused.

63  Despite this, this very waqfis registered by the ministry. But what this mean in practice, is
not clear.
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exceptions are valid in Zaydi figh, but do not fall directly under today’s repub-
lican wagflaw.54

3 Theoretical Possibilities for Private Aspects of a Public Waqf

Looking at the last two waqf documents presented above, both were made at
a time when it was not an option to use the family wagf, since, in its basic
form, it is officially illegal. Thus the tendency was to insert private rights into a
public wagqf, in order to take the opportunity to create something similar to the
exclusionary5® family wagqf. This motive was less clear in earlier periods when
the exclusionary family waqf model could easily have been chosen instead.
The need to keep family control over local charity and welfare infrastructure
can also be seen as a way to ensure the continuity of charity in an uncertain
society loosely governed by a weak state. Another intention could be to en-
sure that the continuity of the wagfremains in the hands of the founder’s fam-
ily, not in an outside governmental agency. If the wagqf'is kept local and only
“semi-registered,” it can be taken back by the descendants of the founder and
reverted to private property more easily.%6 This is not very logical in “pure” or
absolute public wagfs, for example, for mosques. Many think that it is better
for a family to take back a wagfthan to have the government mismanage it. In
a society like Yemen, the state itself is also partly “private” and in our analysis,
the private-public distinction must be used with caution.

64  Exceptions can be made in the income of the wagf, but not in the wagqf asset itself. Fur-
ther, this exception must be specified by a certain percentage of the income and not an
absolute measure. Article 23 of the wagqflaw states: “If a waqf'is made of a certain part—
such as one-quarter or similarly—of the asset income, in a wagqf for a specific purpose,
then such a waqf'is valid (sahha al-waqf) and a joint ownership (musha’) arises in the
asset according to the percentage specified.” In the wagf above the right to the surplus if
the wagqfis first considered public is also problematic. Wizarat al-Shuw’an al-Qananiyya,
Qanun al-waqf al-shar, 4. The ministry, but again theoretically, has the right to the sur-
plus such as in the article 38. Article 61 (and partly article 66) allows the mutawalli to
expand the waqf'with new assets from the surplus if a surplus occurs. The figh is clearer
on this issue as I discuss below. First, it says that the whole issue of surplus is up to the
founder to decide, and second, it says that if the founder does not specify this, which is
the case in the waqf document above, then local custom is to be followed. In practice, this
means that the surplus goes to the family of the founder. Here the law is “stricter” than the

Jigh.

65  “Excluding” in a broad sense as discussed in chapter 5.

66  Mundy notes that small, informal wagfs (“among farmers”) are often dissolved after a gen-
eration or two. Mundy, Domestic Government, 232 n61.



344 CHAPTER 7

It is often stated that there are two types of waqf: public and private. Many
scholars point out that both types of waqfhave private and public aspects. For
instance, Baer argues that public wagqfs have clear benefits for certain fami-
lies entitled to administer these public wagqfs since the administration of the
waqfs often entails many economic and social advantages.6” Sometimes pri-
vate rights can also be explicit parts of the waqf. Powers uses the term “semi-
familial or mixed endowments.”®® Deguilhem calls them “shared” or “mixed
waqf” (waqf mushtarak).6%

The typical Hanafi family wagqf is actually a charitable public waqf with a
temporal exception added to it; this states that the family or descendants of
the founder can enjoy the wagqf as long as they live. Other law schools have
other doctrinal foundations that relate to these questions, which again leads to
other types of doctrinal dilemmas and possible legal ruses. Practice-oriented
figh has developed differently according to the law schools and political con-
texts. This chapter deals almost exclusively with the Zaydi and Yemeni version
of such a relationship between ideal doctrines and local wagfnorms.

3.1 Different Models of Mixed Waqfs

In order to understand the questions discussed in the figh texts below it is nec-

essary to clarify the different ways that private rights can be inserted into a

public waqf. At least three types of mixed wagfs can be easily distinguished:

1)  The split beneficiary wagqf. This involves two parallel, separate beneficia-
ries: one public and one private.

2)  Theexcepted income waqf(waqf mustathnal-ghalla). This is a public wagf
in which a part of the income (al-ghalla) or the usufruct (al-manfa‘a) is
reserved, “excepted” (mustathna) for a private purpose designated by the
founder. The whole asset, theoretically, remains a wagqf,”® while parts of
the income have a private character. Though the difference between the
type above and this is arguably minimal, this legal construction is often
used. It also makes the private part less explicit.

3)  The waqfin which the mutawalli receives the surplus. This waqf'is also
fully public in theory, but the service it offers only requires a certain
portion of the income; once that service has been taken care of by the
mutawalli, he may take the rest of the income himself. This wagf is not

67  Gabriel Baer, “The Waqf as a Prop for the Social System (Sixteenth-Twentieth Centuries),”
Islamic Law and Society 4, no. 3 (1997): 264—287.

68  Powers, “Orientalism, Colonialism and Legal History,” 537.

69 Deguilhem, “Wagqf in the City,” 924.

70  Infigh, this is the most common view; in modern wagqflaw (article 23 quoted above) there
is a “joint ownership” in the asset. Thus the law takes a more practical stand.
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fully legitimate on a doctrinal level and therefore it has no name. Yet, as

this chapter shows, both in waqf documents and in figh (below) it does

exist and arguably was/is common.
The first of these three types is not problematic and needs no further explana-
tion. The last two types differ from each other in that the second theoretically
leaves the surplus for the descendants of the founder, while the third leaves the
whole surplus for the mutawallr. In practice they can overlap. In the following
part of this chapter I analyse figh texts and fatwas that seek to regulate these
“grey areas.” These figh texts and fatwas are thus important indications of the
presence of such forms of waqfand the perceived need for legal regulation in
this field. Again, while doctrines state one thing, the more practice-oriented
figh rules mainly refer to “custom.” In any case, the legal solutions in these mat-
ters seldom refer to the texts of revelation; they are legal solutions that exist
because they are needed.

The doctrines or ideal figh does not focus much on the role of the mutawallr,
or presents him as one who is allowed to enjoy the benefits of the wagf. The ob-
vious reason for this is that he is simply an employee; he administers the wagf
for a certain fee. This fee is not explicitly mentioned in the Sharh al-azhar. It is
given slightly more attention in al-Shawkani’s matn/sharh work, al-Darari, in
a rule based on a hadith: “He [the mutawalli] can take from the waqf as salary
what is considered custom (lahu an ya’kula bi-l-ma‘riaf).”™ As seen in chap-
ter 3 and in the case of the “three cisterns” at the beginning of this chapter,
according to local custom the mutawalli can take 10 per cent, be it for a pri-
vate or a public waqf:”? If we assume that in certain cases this fraction may
be even higher, the legal right to be a mutawalli becomes important, as does
having general control over the waqfand its assets. The role of the mutawalli is
certainly much more important than what is foreseen in the ideal, basic wagf
model. Thus the legal need for regulation in these matters is clear, and indeed
the figh in these points is quite rich, as I demonstrate below.

3.2 Regulating Public Waqfs with a Private Surplus

In terms of figh doctrine, we can expect that if a surplus develops in an ideal
wagqf, this surplus would be spent on the wagqf itself, in order to make it more
useful, to expand its services, or to expand its assets and increase the waqf, or

71 al-Shawkani, al-Darart l-mudiya, 304.

72 Vom Bruck mentions a large family waqf belonging to the Sharaf al-Din family in
Kawkaban: It has two mutawallis who share the job of administering the leases of the
agricultural fields. The “trustees” are entitled to 10 per cent. Vom Bruck, Islam, Memory,
and Mortality, 74.
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make it “grow.” If this cannot be done, the surplus should be diverted to other,
similar wagfs. All this would enhance the merit of the founder, and thus the
“spirit” of the wagqf itself. It is ironic and quite revealing that the figh in the
Sharh al-azhar barely mentions this ideal solution. Instead, it elaborates upon
cases in which the founder specified that the surplus be diverted in other ways.

In Zaydi wagqf doctrine, a public waqf can revert to the founder’s family,
in contrast to a Hanafi wagqf, which requires a final, perpetual public chari-
table purpose. The wagqf, “if its purpose/beneficiary ceases to exist” (bi-zawal
masrifihi) “is to revert to the descendants of the founder (as wagfmnot as private
property).””® Once this doctrine is accepted, the strong position of the found-
er, his descendants, and the mutawalli is given preference over the “absolute,”
pure, or ideal wagqf, though the ideal wagqf is still valid and can be used. The
founder may still, if he wishes, stipulate an alternative, ultimate public benefi-
ciary, as is compulsory in Hanafl wagqf. The break with the ideal wagf on this
point is allowed in Zaydi figh, if the founder desires it. From this point, several
discussions in Zaydi figh branch off, though they remain partly interwoven
with each other.

The first debate, or elaboration, deals with the validity of making exceptions
to the waqf. These exceptions are based on the theoretical bifurcation of the
right to property and the right of use (as explained in the basic wagf model in
chapter 2); some of the discussions try to correct some of the confusion and
“innovations” that arise from this rather theoretical bifurcation. Below, I chose
to focus on the more practically oriented rules and discussions, not the theo-
retical and doctrinal ones, although doctrinal elements are used as arguments
and counter-arguments.

The first text I analyse is a discussion from Ibn al-Murtada’s al-Bahr
al-zakhkhar.

Question: The statement of al-Mu’ayyad bi-Llah:7* If someone makes a
wagqfupon a right (‘an haqqin)” and then said: And my son is to be given
from the income of the waqfwhat he needs, then this [wagf] is valid, as

73 Ibn Miftah, Sharh al-azhar, 8:214. In this matter, only the dissent of al-Mu’ayyad is quoted
in the Sharh al-azhar; he claims that the wagqf'should go the public treasury (al-masalih).
Al-Shawkani also protests against this “pragmatism” in al-Sayl al-jarrar; he states that the
waqf should rather be spent on a similar purpose, rather than reverting to the family.

74  Al-Muwayyad bi-Llah (d. 411/1020), the Caspian Zaydi imam much quoted in the Kitab
al-Azhar|Sharh al-azhar.

75  Haqq here probably refers to waqfs made for the sake of zakat. This is indicated in the
Sharh al-azhar: “fa-yasihhu ‘an yaqifa al-raqaba ‘an haqq min zakat aw khums aw bayt mal
wa-yastathni l-ghalla.” Ibn Miftah, Sharh al-azhar, 8:218.
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he [the son] is like the exception (al-mustathna). I [Ibn al-Murtada] say:
defining “needs” here refers back to custom.”®

In Ibn al-Murtada’s time it was possible to make a wagqf for a “right,” such as
zakat for the public treasury. In several places such zakat waqfs are mentioned
in discussions over excepted income wagqfs, but I do not look further into this
peculiar aspect of wagfs.”” Other footnotes clarify that any public wagfcan also
contain an “exception,” therefore that specific detail should not divert our at-
tention. In the citation above the significance is the validity of such an excep-
tion and second, the economic size of the exception is to be set by custom
(‘urf) if it is not specified by the founder.

A very similar statement is found in the Sharh al-azhar. One of the validated
(tadhhib) footnotes states:

If the founder makes a waqf for a mosque, or [for a] similar [public pur-
pose], and he excepts the income for himself (yastathni ghallatahu li-
nafsihi) then the income is his private property. But if he dies, does the
excepted part revert to the mosque, or can it be inherited by his heirs?
The closest view (al-aqrab), [validation by] tadhhib, is that it can be in-
herited (tuwarrath), [validation by] tagrir, unless he meant or stated that
it [the exception] was only for his own lifetime.”®

This footnote sparks further debate over whether or not the permanence of
such an exception is in accordance with the doctrines. Being an “exception,”
in its nature it is temporary, but the line between ongoing temporality and
perpetuity is theoretical. The validated views are the pragmatic ones, like the
one above. The conclusion of the debate is that an excepted income wagf is
doctrinally problematic, but legally absolutely valid.

76 ~ Mas‘ala: (m) wa-law waqafa ‘an haqq thumma qal: wa-yu‘ta ibni min ghallat al-waqf
hajatuhu, sahha, idh huwa ka-l-mustathna. Qultu: wa-yurja“ fi tafsir al-haja ila I-‘urf” Ibn
al-Murtada, al-Bahr al-zakhkhar, 5:154.

77  Sharh al-azhar, 8:219, clarifies that important imams were against waqf for “rights,” such
as waqf for zakat. Imam Yahya b. Hamza was one of these imams. Indeed, he produced
a decree ordering the confiscation of all such wagqfs since they were already made for a
public purpose (a collection of Imam Yahya b. Hamza’s letters and treatises was shown
to me at the Mu’assasat Zayd b. ‘Ali I-Thaqafiyya). In the post-classical Zaydi period (after
about 1600) such wagfs do not seem to be important anymore, though mention of them
survives in the examples in the figh concerning excepted wagfs.

78  Sharh al-azhar 8:218, n2. The footnote is attributed to a certain work, Bustan. In any case,
it is validated by both the tadhhib and the tagrir signs.
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In effect, both of the last two types mentioned above, the excepted income
wagqf and the wagqf'in which the mutawalli receives the surplus are combined
or mixed wagqfs even though, initially, they were purely public wagfs. Formal-
ly, they have no private beneficiaries. The value taken out of the waqf by the
relatives of the founder is not taken because they are beneficiaries. The rights
are taken by someone who has been given the excepted part of the income,
or through the “channel” of the mutawalli, through his salary. Whether or not
the former are beneficiaries proper, as in any normal family wagf; is simply not
clear, as is shown below.

The legality of such a wagfin the moment it is made is one question. Anoth-
er discussion that is just as important is how these private rights are valid over
the long-term and how these rights should be transferred from one generation
to the next. Thus the rules of who should have the right to be the adminis-
trator or be the guardian (mutawalli) suddenly become highly important. The
same applies to the rules of how to transfer the rights from one generation of
recipients to the next. In the waqfin which the mutawalli receives the surplus
this legal problem can be seen in the debates over the role of the mutawall,
an issue that I return to below. First we look deeper into the issue of how the
figh justifies the concept that the mutawalli of a public waqf does not have to

spend the surplus from the wagqf assets on the original purpose or beneficiary
of the waqf.

3.3 What to do with a Surplus in the Waqf?

Section eight of the nine sections in the “Kitab al-waqf” (the chapter of wagqf)
in the Sharh al-azhar is called “Section clarifying what the mutawalli can val-
idly do and not do.” It has ten sub-sections or rules.”® The last of these ten
rules states that it is obligatory to spend the income of the wagf first on the
maintenance of the wagqf asset itself if it needs repair, and then, and only then,
can the rest be spent on the beneficiary. Ibn al-Miftah, the author of the Sharh
al-azhar adds an exception:3° “if the beneficiary is rich, i.e., his ‘needs’ are cov-
ered, then the mutawalli can buy another asset that can produce more income
for the waqf®! It states explicitly that this is an option, not a duty. The duty is
to maintain the asset. The encouragement to expand the wagqfis no stronger in

79  The sixth of these deals with issues of lease; the maximum lease period rule is treated in

detail in chapter 6.
8o  Ibn Miftah, Sharh al-azhar, 8:276—277.
81  “Faamma law arada al-mutawalli tawsi‘aha, aw taqwiyat bin&’iha [al-masrif] lam yahsan

dhalika illa ma‘a ghina’ al-masrif al-madhkir, li-anna dhalika bi-manzilat kasb mustaghill
akhar li-dhalika al-waqf.” Ibn Miftah, Sharh al-azhar, 8:277.
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al-Taj al-mudhhab®? nor in the Taysir al-maram.83 Interestingly, the statement
in the Sharh al-azhar has no validation signs and no footnotes.

There are some other elaborations on this topic in another part of the wagf
chapter, namely the section dealing specifically with mosques. What is clear
from the Kitab al-Azhar and Sharh al-azhar3* is that a mutawalli may validly
(vajuzu lahu) take the surplus from the mosque waqgfs and use it for what-
ever the founder wanted or for the general “revival” (ikya’) of the mosque. It
does not explicitly say that the rule in question is relevant for other types of
waqfs in addition to mosque wagfs. And, nothing seems to indicate that the
rule is restricted to mosque wagqfs only. Rather it is the nature of a mosque as
a public beneficiary that must be understood. If the beneficiary is a specific
person or persons (read: private, family waqf), he/they would make sure to
take the whole income after the maintenance of the asset and the salary of
the mutawalli. If the income from the asset increased more than expected in
a certain year, the beneficiaries would simply take the surplus. However, if the
beneficiary is a mosque or any other public structure, such as a water basin,
the mutawalli might be left with a surplus after taking care of the needs®® of
the beneficiary. In general, these “needs” are, according to the Sharh al-azhar,
decided by “local custom.” If a certain set of services is expected from a certain
mosque, such as water for ablution, carpets, the presence of a part-time imam,
etc., then this must be upheld and respected by the mutawalli. However, if a
water cistern is in good shape and not in need of further repair, and a surplus
in the waqf emerges, is the mutawalli then obliged to expand the waqf?

The problem may sound theoretical and we could argue that there is no the-
oretical answer to it in practice-oriented figh. The reason for this is clear: the
surplus has generally already been considered, either during the act of found-
ing the wagqf, or in later operational stages of the waqf; in the form of “custom.”
In order to look for legal ways to handle the problem of the surplus we must
look at the division between publicly and privately managed wagqf. This leads
us back to the power of the founder in deciding who should be the mutawalli.

82 al-‘Ansi, al-Taj al-mudhhab, 4:326.

83 Qasim b. Ibrahim, al-Anisi, and al-Sarhi, Taysir al-maram, 152. Al-Shawkani seems to hold
the same opinion: al-Say! al-jarrar, 2:71. However, in the comments on rules for mosques
he says that it is “obvious” that if the mutawalli buys a new asset, then this becomes wagf.
See al-Shawkany, al-Say!l al-jarrar, 2:63.

84  Ibn Miftah, Sharh al-azhar, 8:238—241.

85  The “needs” of a mosque are discussed in detail in that section of the “Kitab al-waqf”;
some of the needs are dependent on doctrinal stands, such as whether or not it is allowed
to decorate the mosque, but most of the “needs” are defined by local custom (‘urf), which
varies depending on the size of the mosque.
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If someone makes an agricultural field a wagf for a mosque (which is then
a secondary wagqf), and if the founder decides to administer the waqfhimself,
this constellation of the two wagqfs is left with two mutawallis (administra-
tors, guardians), one for the agricultural field and another for the mosque. The
founder of the wagqf'can “restrict” the waqf'in the process of making it, that is,
he can decide how his wagf'should be used and thus influence whether or not
the potential surplus is available for the mosque and its mutawallr. The texts
from the Sharh al-azhar dealing with these questions are given below. In ad-
dition, there are many interesting footnotes, some of which I focus on below:

The matn (Kitab al-Azhar) reads as follows; the footnote marked as (1) is
important:

The mutawalli is allowed to acquire an investment object (yajuzu kasb
mustaghall) from the surplus of the income, even if a minaret could
be built from it.86 And the new investment object does not become
wagqf. And the aforementioned object is to be spent on the mosque
or its usage or its building in regard to what can increase its revival,
such as education, except [in] cases in which the founder (1) restricted
(gasarahu) the waqffor a specific purpose.8”

The matn (Kitab al-Azhar) by Ibn al-Murtada is given in bold. The sharh (Sharh
al-azhar) of Ibn Miftah (below) wraps around the matn that is given above,
however, the sharh does not offer much “comment” other than rephrasing the
same rule in different words, therefore I have not included it here. An excep-
tion might be the elaboration upon the very last sentences, where Ibn Miftah

adds:

... except in cases where the founder (1) restricted the wagqf for a spe-
cific purpose. This means: If the founder meant with the wagqf; a specific
usufruct (manfa‘a makhsusa), [then] [the mutawalli] is not allowed to
spend it otherwise, whether [the founder] pronounced this explicitly, or
if this is known from his intention (aw ‘urifa min qasdihi).88

86 Al-Shawkani comments on Ibn al-Murtada’s use of a minaret as an example; he finds this
example theoretical, as it would rarely happen. Al-Shawkani, al-Say! al-jarrar, 63.

87  Ibn Miftah, Sharh al-azhar, 8:238-239.

88  Ibid., 8:241.
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An interesting footnote comes after the word “founder”; it states: “In words
or custom (a comment made by al-Sahuli).”8® Ibrahim b. Yahya al-Sahuli
(d. 1060/1650) was a judge in Sanaa who commented on the Azhar. The
footnote has not been validated by tadhhib or igrar in the 2003 edition, but it is
marked by tagrir in the 1980 edition,? and it emerges in al-Taj al-mudhhab as
if it was s0.%! A second footnote follows immediately and this note is validated
by taqrir: “(*) And similarly: Such as in the giver of a nadhr [vow, conditional
gift], the giver of a gift (hiba) and the giver of a testament (al-miist). Validated
(q-r-2)%

The first footnote, which also later became a rule in al-Taj al-mudhhab, im-
plies several things: the interesting use of custom (‘urf) as a source of law in
a question that will be dealt in further detail below, and the founder’s strong
rights in deciding the setup of the wagf.

“Custom” contributes to validating a type of wagf'that is valid just because it
is custom. Invoking custom produces validity. For example, if a founder makes
awagqffor a mosque (this is a form of wagffor another wagqf), theoretically, the
mutawallt of the mosque may take the surplus after taking care of the mosque
and he can spend it to buy more income producing assets, or extra equipment,
or additions to the mosque. This would be in the interest of the waqf and the
founder. But if local custom says that founders generally do not give this free-
dom to the mutawalli of the mosque, then it is not necessary for the founder to
say or write explicitly “I make a waqffor only a specific part or service related
to the mosque, the surplus is not to go to the mosque,” because custom sup-
plies the intended restriction or exception. In this case, the mutawallt of the
mosque cannot transfer the income or surplus from the wagqf to other parts
of the mosque, much less to other wagfs that he administers.93 Further, we do
not know exactly what al-Sahali meant when he indicated that according to
custom in some areas the founders restrict the waqfs they make; this is clarified

89  “Lafzan aw ‘urfan.” Hashiyat al-Sahali. Ibid., 8:241. See also Ibn Miftah, Kitab al-Muntazi',
3:485.

90  This footnote is followed by an igrar in Ibn Miftah, Kitab al-Muntazi‘ (1980 edition), 3:485.

91 al-‘Ansi, al-Taj al-mudhhab, 316.

92  “Wa nahwahu; ka-l-nadhir wa-l-wahib wa-l-must” (q-r-z). Ibn Miftah, Sharh al-azhar,
8:241.

93  The following footnote states that the mutawallt of the mosque is indeed allowed to use
the surplus on the building of the mosque itself, even if the founder did not intend this.
This is attributed to the Ghayth, the Wabil, al-Bahr al-zakhkhar, a certain Sharh fath, and
the fact that al-Shami confirmed (“qarrara”) this view; however al-Azhar takes a position
that is contrary to all these and this is what is given tadhhib. Ibn Miftah, Sharh al-azhar,
8:241, n2.



352 CHAPTER 7

by other texts further below. The discussion sounds complicated unless we
see this rule as part of what comes below; the custom of retaining the wilaya
(guardianship) within the family of the founder and possibly also attaching
additional benefits%4 to that role. Al-Sahuli’s footnote above indicates the pres-
ence of such a custom and thus the need for a validated legal rule to explicitly
implement it, and the second footnote extends the similar role of custom to
the formation of other legal constructs such as a nadhr or a wasiya (which are
often synonyms for wagfs).

Many of the other footnotes deal with whether or not a minaret or other part
of the mosque is “needed” and if this need is given priority over the income be-
fore the mutawalli can take the surplus, and if he buys something, whether or
not these things automatically have a waqf status.®®> The opinions given vary,
but the validation marks (tadhhib and taqgrir) favour the view that newly ac-
quired additions do not become new waqfs.%¢ The “needs” of a mosque are
defined in several rules related to local custom.

As noted, if a waqf'is made for a public purpose such as a mosque, custom
may say that the founder did not want the mutawalli to have full control of
the wagqf, or over the surplus of the wagf. In the case of such a waqf, the ques-
tion of defining the authority or guardianship (wilaya) becomes a crucial issue.
Al-Shawkani often takes a stand that is contrary to the Zaydi tradition. The
Zaydi tradition of figh in these questions is oriented towards practice and
the figh has developed over the centuries alongside legal practices and legal
needs. Al-Shawkani attacks what he sees as “half-hearted waqf”” His criticism
is a doctrinal criticism of a pragmatic figh. The result is more academic and
polemic than practical in terms of possibilities for legal implementation. For
instance, he sees excepted income wagqfs as doctrinally wrong. The same ap-
plies to the question of wagfs in which the beneficiary (which can be an in-
stitution or building) appointed by the founder has ceased to exist; he claims

94  AsIargue below those benefits include control over the wagqf as if it was a private wagf,
and the possibility of extracting surplus income from the wagqf in a way that is entirely
legal.

95  Ibn al-Amir touches on this last issue in the letter to al-Mahdi 1-Abbas, as translated in
chapter 3. The present waqf law states in article 61 that new wagqf assets bought from
the surplus becomes the property of the waqf (yu‘tabar al-mushtara milkan li-l-waqf).
Wizarat al-Shu’an al-Qantniyya, Qanan al-waqf al-shar, 9.

96  The sharh says that rugs and carpets are parts of the furniture inventory that the mutawallt
should provide; one of the footnotes also adds water. One footnote, which is restated in
al-Taj al-mudhhab, says that the “mutawalli can pay for heating the mosque even if its
white parts become blackened. And coal is better than wood for heating the mosque.”
Even details of which type of books deserve funding from the mosque is discussed. The
details are many and interesting, particularly from a historian’s perspective.
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there are other worthy beneficiaries to receive the wagqf: “The absence of the
beneficiary does not remove the status of waqf | of the asset] since the status of
wagqfis absolute” (... zawal al-masrif 1a yarfa‘u hadha al-tahbis li-annahu tahbis
mutlaq ...).%7

Thus far, we know that according to validated Zaydi figh, parts of a wagfcan
be reserved or restricted by the founder, even defined by custom, to be an a pri-
ori norm. Custom can also imply that the founder only makes a wagqffor a spe-
cific service, for example, a service related to a specific mosque. The founder’s
right to keep the rest of the waqfincome for himself once that service is taken
care of is implicit in this, even though it is not stated explicitly, as long as it is
local custom. We now return to the role of the administrator or guardian.

4 Questions Concerning the Right to Guardianship in
Combined Wagqfs%8

In the ideal waqf model, once the wagqf has been transferred from the found-
er's property and become God’s property, one would not necessarily expect
that the founder should have anything to do with the waqf anymore. However,
many founders want to stay in control of the waqf even after it is made in fa-
vour of a public purpose. According to general agreement in Zaydi figh, the
founder can declare that the role of the guardianship, the mutawalli, is to re-
main in his family.

If the founder does not stipulate that the mutawalli is to be from his family,
the guardianship automatically goes to the beneficiary, according to the Kitab
al-Azhar and the Sharh al-azhar. If the beneficiary is another wagqf, such as a
mosque or a water basin, it is natural that the wagf made for that mosque falls
under the authority of the mutawalli of that beneficiary. That is, the mutawallt
of the mosque takes priority over the family of he who made the wagqffor the
mosque. One of the obvious reasons for this is the situation of management, it
would become rather complicated if there were many such wagqfs attached to
one mosque and each one had its own mutawalli. The wagqf clusters of the large
urban mosque wagqfs that today fall under the ministry may serve as an ex-
ample: The original founders or their families do not have any claims to those
wagqfs at all (ideally, in practice they do in part). The wagqfs that have existed
for a long time, for which most of the origins are forgotten, are managed as
one legal unit and administered by the public waqf administration. These are

97  al-Shawkani, al-Say! al-jarrar, 3:58.
98  al-‘Ansi, al-Taj al-mudhhab, 3:302; Ibn Miftah, Sharh al-azhar, 8:249-250.
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wagqfs in which the founder has not stipulated the administration for himself,
or in which, for various reasons, the administration has been taken over by the
public wagf administration.

One can say that there is something suspicious about a wagqf for a purely
public purpose if it is explicitly pointed out that it is to be administered by the
founder and his heirs, especially if the wagfthat it is made for is large and con-
sists of many assets and many different founders. The family of the founder has
a dubious role in all this: Unless they receive benefits, why would the family be
interested in the guardianship?9® And what if the wagf'is not entirely public?
If the right of administration is given to the beneficiary and the family of the
founder is also a beneficiary along with another public beneficiary, who should
have the right to administer it?

The figh debates are initially correct in terms of doctrine: the guardianship
goes first to the founder, then if he or his appointed mutawallt for some rea-
son cannot hold the position, the position goes to the beneficiary. The Kitab
al-Azhar and the Sharh al-azhar do not mention the founder’s descendants as
having rights to the position as mutawalli at all. However, the question arises
in the footnotes, which give us further information about what is perceived to
be a common form of wagfin some areas. The text under scrutiny below is a
footnote (hashiya) in the Sharh al-azhar. It is found in the very beginning of
the seventh of the nine sections in the wagqf chapter:

Section. Clarification of who has guardianship/authority (wilaya) of the
wagqf.

And note that whoever made a wagqf, the guardianship of that [waqf]
is to be for the founder (6), and no one can oppose him in this, then for
his deputy by a testament or as an appointment ... then it is to be for the
beneficiary if he is a specific person and of legal capacity, then, if there
is no wagqif and no one appointed by him and no beneficiary that is de-
fined and of legal capacity, the authority is to be for the imam and the
judge.100

The sequence of authority is clear: (1) the founder, (2) whoever the founder has
appointed, (3) the beneficiary if he/they are specific person(s), and if none of

99  According to Salim BinSumayt, Shibam, Hadramawt, and all the public wagfs established
by their family were administered by someone outside the family; this was done to ensure
that a family member was not tempted to exploit the wagqf. Personal communication,
Shibam, Jan. 2009.

100 Ibn Miftah, Sharh al-azhar, 8:249—252.
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these are present, the wagf'is to be controlled by the (4) imam or his judges. A
judge under the imam’s jurisdiction is technically called a hakim; the term gadi
is much broader and can refer to any person working with issues of law and
administration, and it is also the title of an educated person of a non-sayyid,
tribal family.

The matn and the sharh move on to other topics, but again, what is of inter-

est to us here is a footnote: Footnote (6) comes after the word “founder” in the
sharh of Ibn Miftah above:

101
102

(6) A related topic, tadhhib: If there exists a custom, such that a deceased
[person] would not make a wagqf unless he intends that the wagf will
remain under the control of his children or similarly, and if this can-
not be so he would not want [to make a wagf], as is common in some
areas, [in those cases] he calls [that waqf] “the wastya of my grandfather”
(wastyat jaddr) since the grandfather is the one who made the wagqf. If
so, the founder intends that [the waqf] does not leave the line of heirs
and this [type of wagf] is as if he made a testament upon them: half of
the income for the sake of upkeep of the other half [of the wagf]. And in
that case, tadhhib, he [the heir] is preferred over the beneficiary [in terms
of guardianship] even if the beneficiary has requested to perform [the
guardianship] for free (1). This is because the heir (al-warith) has become
an executor (wasty) for the founder (al-wagqif) [and a person who is] tes-
tamented to (musa lahu) by the half [of the income] for the upkeep [of
the waqf asset]. And thus there is no need for a mutawalli or guardianship
(wilaya). God knows best. By dictation of Our Lord al-Mansur bi-Llah (2)
‘All b. Muhammad al-Siraji, may God the exalted give him mercy (q-r-z).

[Secondary footnotes:]

(1) This means: He will till the land and submit all the income to them
and they will give him half of the income only, as is found in the Bayan.1o!

(2) Perhaps this footnote was dictated by al-Mansir, and if not, it is still
found in al-Bahr.102

Perhaps the famous figh work of al-Bayan al-Shaft.

It is not found in the printed edition of al-Bahr al-zakhkhar in the wagqf chapter. We
cannot establish who this al-Mansar is, since there are several imams with that title:
al-Qasim al-Tyani, ‘Abdallah b. Hamza, al-Qasim b. Muhammad. Ibn Miftah, Sharh
al-azhar, 8:249—251.
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First we can say that the whole content of the footnote is thoroughly vali-
dated by two tadhhibs and one taqgrir.1°3Itis also validated in the 1980 edition.194
The validity of this footnote as a codified rule or possibly as law hinges on the
existence, in time and space, of a certain “custom.”

The footnote is placed in its specific context in the Sharh al-azhar in order
to address the problem of who should have the guardianship or authority over
the waqf (that is, take the role of the mutawallr). The purpose of analysing this
footnote relates to the same topic as above, namely that of family-controlled
public wagfs, in which the heirs of the founder automatically have the right to
the guardianship, even if the waqfis made, at least partly, for a public purpose.

Here, if we return to the wagqf case discussed at the beginning of this chap-
ter, we find that the case of the wagqffor the three cisterns fits very well into the
legal picture of this footnote. It is as if this footnote was made to address such
a case. If the Sharh al-azhar were to be followed,1°5 the wagf of three cisterns
would not only be a completely legal and normal wagf, there would also be no
fear of government involvement or question about the power of the mutawallr.

Two other footnotes follow the footnote above, and belong to the same rule
in the Sharh al-azhar; these further validate the content of the footnote above.
These two footnotes are also validated by tadhhib; they state that the rule is
only valid if the wagfis made through a proper wasiya'6 and that the founder’s
descendants have no legal rights to the guardianship doctrinally, their rights
are only metaphorical.1°? Thus the authors of these footnotes seem reluctant
to validate the “rule” that the founder automatically reserves the guardianship
for his family.

In al-Taj al-mudhhab the footnote has become a “question” (mas‘ala) or
“topic” of its own. By using the term wasiya as part of the solution to this ques-
tion, in theory, jurists also encouraged the use of the wasiya-waqf model even

103 For validation marks, see chapter 4.

104 Ibn Miftah, Kitab al-Muntazi', 3:488.

105 Itis the codification level that is validated. In a broad sense the Sharh al-azhar cannot be
followed since it contains a multitude of views, but the validated views, in general, do not
contradict each other.

106 It probably means that the wagqf is restricted to one-third and made to take effect after
death.

107 We cannot discuss these in detail here, as it would involve a lengthy discussion. However,
it should be noted that both footnotes state that giving the guardianship to the heirs of
the founder is legally valid, but only “metaphorically” (majazatan). They also quote figh
works or persons called (Zuhur, Bayan Ma‘na, Shami, and Hibal). As for quoting the view
of al-Faqgih Yasuf (d. 832/1429), this helps us ascertain the age of the rule. Ibn Miftah,
Sharh al-azhar, 8:251.



PRIVATE RIGHTS IN PUBLIC WAQF 357

more.1%8 This adds to the explanations of the rationale behind insisting that
the wagqf controlled by one’s family is a wasiya, not a wagqf: It legally secures the
guardianship for the descendants of the founder. The notion of the executor
of a testament is similar to that of a mutawalli of a waqf, however, an executor
(wasty) is more private than a mutawalli, it is more a family matter and it does
not invoke perpetuity as a waqf does.

The result and the implications of the above mentioned (footnote) rule
that gives the rights for the administration of the wagqf to the descendants
of the founder is significant for our understanding of wagfin Yemen. The above
rule was clearly made in response to the social reality of local wagfknowledge
and practices that had been in place for centuries. The case it describes was a
special form of wagqf, we can say a waqf model, in which the beneficiary is in
theory fully public, but for which only half, or any other specific estimate of the
revenue, is made wagqf for the public beneficiary. The other (second) half goes
to the founder’s heirs (or descendants). The founder’s heirs retain their right to
use (all of) the wagfland as tenants, but they have to pay half of the income,
or any other specific amount, to the beneficiary, for example a local mosque or
a water cistern in a sharecropping agreement (or as fixed rent). Or, they must
take care of a certain service only, as mentioned above.

A third footnote after the words “then for the beneficiary”%? is also attrib-
uted to al-Sahuli, ' and also marked by tagrir and tadhhib. It has also become a
mas‘ala (question) in al-Taj al-mudhhab. In al-Taj al-mudhhab, such footnotes
are anonymized, the result being that all that is said in al-Taj al-mudhhab ap-
pears to be equally valid. Al-Sahalt’s footnote says that if a waqfis made for a
mosque (a waqf for a waqf) and the two mutawallis disagree over the guard-
ianship, the mutawalli of the first waqf (the wagfland for the mosque) is to be
given priority unless the mutawalli of the mosque says he will do the job for sig-
nificantly less that the other mutawallr:™ This is slightly more restrictive than
the footnote above that states “even if the other mutawalli will do it for free.” It
opens an element of competition between the two mutawallis—who is willing
to undertake the administration for the lowest price? Al-Sahalr’s rule is logical,
but not well-defined in practice, since it hinges upon the term “significantly.”
One can also wonder what is a “significantly” high salary for the mutawall?

108 Asnoted in chapter 5, the other theory for the use of the term wasiya in waqf centres on
the combination of these two in the Hadawi waqf model.

109 Thatis, in relation to the sequence of priority of who should be in authority/guardianship.

110 Sama‘al-Sahali. Ibn Miftah, Sharh al-azhar, 8:251.

111 al-Ansi, al-Taj al-mudhhab, 320.
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As for family wagqfs, in which the beneficiaries to a large extent overlap with
the heirs of the founder, the “excepted wagqf” or “waqf in which the mutawall
receives the surplus” is presumably not a frequently used model and indeed,
there is no necessity or incentive for it, since the heirs (or descendants) of the
founder and the beneficiaries would to a large extent overlap as a group.

The rule above takes the right to the surplus and the guardianship away
from the beneficiary (the public waqf) and gives this right to the heirs of the
founder, contrary to the matn of the Kitab al-Azhar.

In the waqf model above it is the heirs, or the awlad al-sulb (the nasab line
or the patrilineal descendants) who in any case tend to till the land (the actual
asset) and maintain it. Thus the roles partly merge, as they also do in cases in
which the wagfhas a public beneficiary. One and the same person can be an
“heir,” mutawalli, a tenant, and a “semi-beneficiary” at the same time, provided
he just pays a certain amount to the public beneficiary such as a local mosque
or such, or takes care of a local cistern.'? The mutawalli of this local mosque
does not have authority over the primary waqf.

This model is very similar to an absolute charitable waqf, because the tenant
of the land of a public waqfwould in any case take his portion of the harvest
as income for the work he has performed. The difference lies in the tenant’s
job security if he is also an heir of the founder. In the waqf model above, the
tenant has the right to stay on the land as a tenant since what he receives from
the waqf (the excepted part of the income) is not technically wagf, but his
own property as it is given to him “as if over a testament (wasiya),” as stated
above. This stands in contrast to the case of a normal public waqf, in which the
mutawallt might change his mind and lease the land to someone else.

This leads us back to the topic of the wagfwasiya relationship. Twice in the
translated footnote above the author invokes the concept of the wasiya, while
in the same two respective sentences he clearly refers to wagf. In this waqf
model the “heir” is someone who has received a bequest or a testament (miisa
‘alayhi), and at the same time he has become the executor of the testament
(wasty), that is, he helps the founder (wagif) transfer his property to his heirs
(as bequeathed to), and to the wagqf’s beneficiary. This is indeed confusing. The
model described in the footnote is indeed half waqf and half wasiya and the
confusion is complete. However, and most importantly in terms of its legal

112 For a more thorough description of the maintenance of communal village cisterns, see
Eirik Hovden, “Birka and Baraka—Cistern and Blessing: Notes on Custom and Islamic
Law Regarding Public Cisterns in Northern Yemen,” in Southwest Arabia across History:
Essays to the Memory of Walter Dostal, ed. Andre Gingrich and Siegfried Hass (Vienna:
Verlag der Osterreichischen Akademie der Wissenschaften, 2014).
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validity, it also is based on custom. Further, since all the roles tend to overlap,
the author of the footnote concludes with an answer that is both pragmatic
and a theoretical solution to a Gordian knot of figh: in such a situation, there
is no “need” for guardianship in the first place! (la yuhtaj ila wilaya. wa Allah
atlam).

“Custom,” in the wider Hadawi-Zaydi madhhab, is an authoritative source of
law as long “as it does not contradict the undisputed, clear parts of the shari'a,
as a well-known legal maxim.!3 The footnote starts by saying “if there is a cus-
tom,” as if it is implicitly thought of as an a priori legitimate custom. But not
only does this footnote or rule legitimate this type of waqf by the mere pres-
ence of a custom, it also refers to the topic in wagqf figh in which custom is
considered by many to be a clarifying necessity, namely that of the wording
of the wagqf initiation* In al-Taj al-mudhhab al-‘Ansi also refers to custom
where he says in a note that the wording “I bequeathed” (awsaytu) is an in-
direct (kiyanatan) way of initiating a waqf, unless it is stated by a commoner
(‘@mmi, ‘awwam), then it is considered a clear and explicit wording producing
a valid waqf, because “... a wasiya is according to their custom a waqf""'® When
a commoner makes a wasiya, he actually makes a wagqf. If we understand this
statement in an ethnographic sense, we have another strong indication for the
presence of this special Yemeni type of wagf.

113 As in the legal maxim “al-‘urf ma‘mual bihi fi I-sihha wa-l-fasad, wa-l-luzam wa-l-suqut,
ma lam yusadif nassan.” Ibn Miftah, Sharh al-azhar, 1:17. For the role of custom in Islamic
law in general, see especially Ayman Shabana, Custom in Islamic Law and Legal Theory:
The Development of the Concepts of Urf and Adah in the Islamic Legal Tradition (New York:
Palgrave Macmillan, 2010).

114 The wording, or utterance of initiation (al-jjab) refers to the utterance of the words that
establish the waqf. The common words to use, such as “I hereby made waqf” (waqqafiu),
are considered explicit and clear (sarih), but there are other words that can be used which
are not clear (kinayatan), but if used in combination still produce a valid wagf, such as
“I hereby make to the poor, in perpetuity,” etc. The Kitab al-Azhar|/Sharh al-azhar mainly
follow the rules of the Shafi‘s in these questions, since these are fairly elaborate and prac-
tical. See also Messick’s article about intent: Brinkley Messick, “Indexing the Self: Intent
and Expression in Islamic Legal Acts,” Islamic Law and Society 8, no. 2 (2001): 151-178.

115 “... Aw kinanyatan ka-tasaddaqtu aw-ja‘altu aw-awsaytu(1). (1)illa fi haqq al-‘awwam, fa-
sarih, li-annahu fi ‘urfihim waqfan” (the matn of the Kitab al-Azhar is given in bold), al-
‘Ansi, al-Taj al-mudhhab, 3:377. The footnote in which he says that a commoner can make
a wagqf by saying “I bequeathed” is in accordance with Imam Yahya’s decree, in which he
says that “commoners do not know what they do, and when they say “I made wasiya,” they
actually mean “I made a bequest (wagqf).” In chapter 5 we saw that as early as the time of
Imam ‘Abdallah b. Hamza most wagqfs were made by using the initiation of a wasiya.
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41 Al-Shijnt’s Fatwa on the Regulation of Rights in a “Non-Absolute”
Wagqgf

Al-ShijnT’s fatwa addresses the issue of how private rights in a public waqf can

be transferred from one generation to the next and indeed also to others.

‘Ali b. Ahmad al-Shijni lived from 1711 or 1712 until 1786 or 1787, which makes
him contemporary with chief gadr al-Sahuli."® We know little of the authority
of his fatwa or anything about its implications at the time he wrote it. What
makes the fatwa treated below important for us is the fact that it is included
in the small, but practically oriented fatwa collection in the beginning of the
first printed version of the Sharh al-azhar in 1913-14.1'7 This fatwa collection
was very short, but was clearly intended to help judges in practical legal prob-
lems related to inheritance, customary sharecropping (al-sharika al-‘urfiyya),
divorce, and wagf. At this time, in the 1910s when Imam Yahya took over from
the Ottomans, there were few other printed figh works in the Zaydi tradition
and this first edition of the Sharh al-azhar must have represented a significant
step in the availability of figh texts that could be physically consulted, that is,
they were not just in a library or memorised. Finding al-Shijni’s fatwa here thus
means that it was as close to codified law as one could get before Imam Yahya
started issuing decrees a decade later. The fatwa collection is a very good ex-
ample of how practical figh and the genres of fatwa and codification partly
merge.!® Later al-‘Ansi reproduced this fatwa in al-Taj al-mudhhab, where it
appears almost identically as it was given in the Sharh al-azhar, this time less
as a fatwa and figh, and more as a legal rule, since what al-Taj al-mudhhab pres-
ents is a body of (fairly) coherent rules. The content of the fatwa is a good in-
dication of the historical presence and continuity of the aforementioned wagf
model, probably from the years of al-Shijni himself (from 1750 to 1780), and at
least in the years that this first printed edition was prepared (around 1900),
including the 1930s and 1940s when al-Taj al-mudhhab was printed. The fatwa
refers to the area south of Sanaa, one of the most fertile and populated areas of
Yemen. The version below is from al-Taj al-mudhhab:'*°

116 Zabara, Nayl al-watar, 2:154-155. Al-Qadi ‘Ali b. Ahmad b. Nasir al-Shijni I-Dhamari
studied under several of the famous ulama’ such as al-Hasan b. Ahmad al-Shabibi and
‘Abdallah b. al-Husayn al-Dallama. He was among the foremost in teaching the “Sharh
al-azhar, al-Bahr al-zakhkhar, and the Bayan [al-Shaft]... and all the shuyikh came to him
concerning these works.” One of his students later became the “mutawallt of the awqgaf of
the city of Damar”; that is, al-Sayyid ‘Ali b. Ahmad b. ‘Ali I-Dhamari. Zabara, Nashr al-‘arf,
2:170-171.

117 Ibn Miftah, Kitab al-Muntazi‘ 1:52—53.

118  For this topic see Hallaq, “From Fatwas to Fura‘”

119 al-Ansi, al-Taj al-mudhhab, 3:305-306.
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120
121

122

Question: According to al-Qadi 1-‘Allama ‘Ali b. Ahmad b. Nasir al-Shijni,
may God grant him mercy. Concerning the custom of the transfer of pos-
session of waqf ( fi jarty ‘adat al-nas fi naql al-yad fi [-waqf) in the areas
of Anis,'20 it is said that the custom (alladhi jara bihi al-‘urf) in the areas
of Anis and the adjoining districts is for the founder who makes the wagqf
for the mosques to make a waqf which remains under the control of the
founder’s heir (bi-yad warith al-wagif), and he [the founder] intends to
present one-quarter of the harvest to the mosque if private land in the
area is leased for half of the harvest.!?! This has become an established
custom among them (wa sara hadha ‘urfan lahum). The founder only
makes a wagqf with [this] intention, according to this established cus-
tom, even though the founder does not utter this explicitly. And the heir
(warith) [sic] may transfer (qad yunaqqil) [this land] to someone else for
compensation. The legal status of the land is taken over by the new pos-
sessor (yad man sarat ilayhi) and it remains under the same legal sta-
tus as when the heir of the founder had it. This is an established custom
that is widespread among them. So the surplus (al-za’id) that is excepted
[after what is due to the beneficiary] goes to the heir, or to whomever the
heir has transferred this waqf'to (li-man naqalahu al-warith ilayhi).

The following is mentioned in a gloss in [the book called] al-Ifada: If a
person makes a waqf out of fear that the land may be taken [illegally by
force] by another person, then he can dispose of it himself [and make a
waqf] and take from the revenue two gafizes of grain (a measure of
volume!?2) for the beneficiary, and it is legally valid for him to take from

Anis is the fertile, mountainous area northwest of the city of Dhamar.

This refers to the local “prize” for labour, the sharecropping fraction. This fraction varies
slightly from area to area and from crop to crop. See Donaldson, Sharecropping in the
Yemen. On rainfed land where sorghum is grown—this constitutes the majority of land
in these areas—the fraction of one-half (paid to the landowner) is considered in the ex-
pensive range, but not uncommon. The most common would be to pay around one-third
or one-quarter as rent. It seems that the author of the fatwa specifies that the wagf'should
receive half of whatever is the “free” market rent, but this exact systematic reduction in
rent is not given anywhere else.

The gafiz is a measurement of grain, but we do not know the exact size intended here.
In most of northern Yemen the gadah (a bushel) is the common measure of grain, but a
qafiz seems to be something different. As for the gadah, Serjeant states that it was 36 litres
(quoting Rossi), but there are obviously regional differences. His footnote also elaborates
upon the fraction signs used in the accountancy. There were several attempts to standard-
ize these measures of grain since the differences of each region’s gadah were a problem.
See also Messick, where he states that the Ibb gadah was previously larger than the Sa-
naani measurement, but that they now used the standard Sanaani gadah. Serjeant and
Lewcock, San‘@’, 188, n. 41. Messick, “Transactions in Ibb,” 147-148.
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the revenue what is left exceeding the two gafizes. If this exception for
himself is valid, then it is also valid to do so for someone else too, [end of
quote].

This custom is not specific to the areas of Anis only; indeed all the
present dara’ib-incomes!??® from waqf lands from Lower Yemen, that is
southern Yemen, follow this rule: The founder dedicates a small amount
of the income to the waqf, [a small amount as] compared to the whole
harvest of that land and the founder makes the rest as an exception
(istithna’) [in the income of the wagqf] in favour of the tenant, for the sake
of the interest of the wagfland. This interest relates to the protection of
the wagf'land from degradation and this is compensated for by the ex-
cepted part of the wagfincome. If such an exception is valid for this pur-
pose, then other forms of exceptions are valid for other purposes as well,
to the extent that the founder’s pious intention can be known, according
to his explicit utterances or according to established custom (lafzan aw
‘urfan). In this, a sort of compensation is found (mu‘awada), and [waqf
land] continues to move from possessor to possessor (min yad ila yad).

Al-‘Allama al-Shijni states and confirms that this is in accordance with
the madhhab (qala mugarriran li-l-madhhab): “This is a shar© concept
that must be followed and acted in accordance with (hadha wajh shar©
yajibu al-mada ‘alayhi wa-l-‘amal bi-mugqtadahi) and it is only allowed to
confiscate (intiza‘) such waqfland from a possessor in case of fraud or
mismanagement.

If the confiscation is valid due to of one of these two [aforementioned]
reasons, the right of its possessor is not invalidated (lam yabtul), rather
the mutawalli of the land should lease it to someone who [will] take care
of it so the beneficiary receives his defined share and the rest of the rent
from the land [can] go to the one who has the right to that, that is, he who

Dara’ib is a special type of waqfland rent, in which the wagqfis rented out for a fixed an-
nual sum, independent of the size of the harvest (this is the opposite of a sharecropping
agreement, in which the tenant pays a fixed fraction of the yearly harvest, which may vary
from year to year). This was explicitly stated by Qadi ‘Abd al-Jabbar around the same time
as al-Shijni, quoted by Qatin in Zabara, Nashr al-‘arf, 2:235-236. This dara’ib form of pay-
ment seems to have been used at the time as a compromise between the public wagfad-
ministration and local tenants and one of the main purposes of this very fatwa could have
been to legitimize this system, by claiming it is “custom” and something that was intended
by the founders in these areas, and by explaining why tenants should not pay full market
rent. Some of this is discussed at the end of chapter 6; the dara’ib type of payment is also
mentioned in chapter 3 about Qatin and his colleagues as public wagfadministrators. See
also Mijalli, al-Awqaf fi [-Yaman, 122-123.
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the land was confiscated from. Further, the rule is the same if the one
who possesses it!24 rents it out by his free choice.

This is not a transfer of possession in absolute waqf (laysa hadha naql
al-yad ft l-waqf al-khalis). In that there is no foundation in the law (la as!
laha) except, if that absolute waqf has been invested in [by the tenant]
which necessitates a payment, then this is allowed, and if not, it is not
allowed (lam yahill) to charge a compensation purely for the transfer of
absolute wagfland to someone else for possession. God knows best.

The noble madhhab acknowledged and validated this [view] accord-
ing to one of the recent shaykhs of the madhhab, al-Qadi I-‘Allama ‘Abd
al-Qadir b. Husayn al-Shuwaytir, may God give him mercy.!?5

‘Abd al-Qadir al-Shuwaytir (d. 1198/1783 or 94)'26 was the student of ‘Ali b.
Ahmad al-Shijn1. Both of them came from the areas of Dhamar south of Sanaa
and he also held an jjaza from al-Qadi Ahmad Qatin, the famous wagqfinspec-
tor of Yemen during his time, so he was certainly well informed about the
various customs related to leases. Both were known and renowned scholars
of the time. This longer fatwa raises several important points and indicates
the presence of waqf practices that are arguably valid legally, but far from the
ideal public waqf. The aspects that are related to the tenant and his rights to
sell his investment to another holder (haqq al-yad, al-ina’) were discussed in
the previous chapter. The notion that a tenant is allowed to invest in the asset
seems fairly uncontroversial, although the present waqflaw requires that such
an investment be specifically defined and documented, so that the reduction
in rent does not become permanent. In this chapter the new aspect is that a
wagqf can (or could) be made for a public purpose while retaining part of the
income already from the beginning of the wagqf, thus producing a situation in
which “reduced rent” is the starting point and not only something that devel-
ops over time.

124 Here Ibn Miftah, Sharh al-azhar (1980 ed.) and al-Taj al-mudhhab give two differ-
ent words: Sharh al-azhar (1980 ed.): al-hakim, while al-Taj al-mudhhab gives the word
al-hukm. The translation above follows the latter.

125 The Sharh al-azhar version reads, at the end: “al-Qadi I-‘Allama ‘Abd al-Qadir b. Husayn
al-Shuwaytir, may God give him mercy, said that this view is sound and strong according
to the madhhab (hadha nazar sahih qawiyy ‘ala kalam ahl al-madhhab). Ibn Miftah, Kitab
al-Muntazi' 3:53.

126 Born 1735 or 1736, died 1783 or 84. He was from Dhamar and studied under all the great
scholars there, including al-Shabibi, Dallama, and al-Shijni and also under Ahmad Qatin.
Zabara, Nashr al-‘arf, 2:74.
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We have already mentioned that there are forms of wagf which are not as
“holy” as others.12” One such example is in the letter from Ibn al-Amir to Imam
al-Mahdi I-“Abbas as translated in chapter 3.8 And informants today still dis-
cuss the notion of the reduced waqf'in the form of the wasiya.1?°

Nothing can be fully owned twice and only God “owns” the wagf, and there-
fore, theoretically, it is prohibited to sell and buy and give away waqf. The terms
used in the fatwa that relate to rights are terms that are not legally valid in
the ideal wagqf: the right to till wagfland can be “possessed,” but not “owned,”
and this right can be “transferred for a compensation” but not “sold.” The fatwa
relates the right of the founder’s descendants (the “heirs”) with the role of the
mutawallt. Like the previous fatwa above (or footnote or rule), the confusion of
concepts is very much present here as well.

Al-Shijni bases his claims of validity for this upon a certain present and
ongoing (jarin) custom or legal practice that is allegedly found in a specific
region. The practice is made into a shar7? norm. The argument that the heir
of the founder takes care of the land and therefore is entitled to reduced rent
is rather baseless, since any mutawalli is required to take care of the asset in
the ideal waqf model. It is simply the duty of any mutawallr. Perhaps the most
interesting point is that this waqfremains split into a private and a public part
and that because the part (of the income) that the heir is in possession of is
not technically a wagqf, but rather property (milk) “as given by means of a testa-
ment,” the heir may freely sell his part of the income from the asset. The asset
as such remains wagqf, while the income is divided (between wagqf and mitk
status). He mentions two ways of dividing the income, either by fraction or by
absolute measures, such as a certain measurement of grain volume. Even “two

127 An old example from the figh is from al-Bahr al-zakhkhar: Mas‘ala: (q) wa-ma lam
yu‘ayyan masrifuhu fa-li-l-fuqara’ (m) bal li-l-masalih. Qulna: al-‘urf fi l-waqf al-mutlaq
ma dhakarna. Ibn al-Murtada, al-Bahr al-zakhkhar, 154—155.

128 In chapter 3 we saw that Ibn al-Amir, in his letter of protest, argued for a different status
between a waqf and a wasaya. His main argument was that while the wasaya could be
transferred, the awgaf could not, because of its more holy and absolute status. This leads
us to the question of whether or not wagfland was registered differently because of this
difference in status, but also to what extent there were regional differences in these prac-
tices. It is understandable that a family wagf could be classified as a wasiya—the problem
is if a waqf for a mosque could also be such a family-controlled wasiya. It certainly pro-
duces a problem of definition in several ways.

129 Several people have told me that family waqfs are not the same as a “waqf” As one
mutawall of an important sayyid family waqfin Sanaa told me, “waqf al-wasaya tuharrar,”
meaning, family wagqf or privately managed wagqfs may be terminated and sold. This is
also the view of the present-day wagqflaw. The problem in this statement is that there are
several so-called wasaya that contain elements of public beneficiaries as well as being an
ordinary family wagyf, as in the case presented in the beginning of this chapter.
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qgafizes” may be valid as the minimum given to the external beneficiary, if the
circumstances necessitate it. This means that “if necessary,” the wagqf part of
the wagqf can remain almost symbolic and the “financial construction” of what
appears to be a waqf becomes reality. This extreme is perhaps mentioned in
the fatwa for the sake of argumentation, given that the fatwa does state that
the custom in Anis is to give half of the free market (thus one-quarter) as rent
to the public waqfbeneficiary.

Was there no criticism against this pragmatic waqf? Certainly there must
have been but it was not given the same priority in the debate found in the
Sharh al-azhar. According to the validation signs in the Sharh al-azhar, the
criticism does not seem to be codified or carry the validity of law. One such
criticism is found in footnote (4) in the Sharh al-azhar (2003 edition), 8:285:130

(4) As for the sale of possession of waqf (bay‘ al-yad), this is haram ac-
cording to consensus. (the book of Hidaya) (1) And whoever claims that
this is the custom among the people or that custom is a source of validity
(tarig min turuq al-shar), he is a liar. According to consensus, a sale is
only valid if made by an owner (malik), not if made by a possessor (sahib
al-yad al-sharik). And custom [in these questions] is no different from
custom in [topics like] interest on loans (rabawiyyat), and this is also the
case regarding the property of orphans, mosques, and the water supply
(manahil) where there exists (2) no such custom and where it is not ac-
cepted. (hamish [a gloss from a book called the] Hidaya)'3!

There are two secondary footnotes in the Sharh al-azhar (2003 edition), as
comments on this footnote:

(1) There is a footnote (hashiya): The transfer of the right of possession
(nagql al-yad) in wasaya, if there has been investment in repairs of a dam-
age [to the asset] that the compensation is supposed to cover, then a sale
is valid (sahha al-bay°), and not if not (wa-illa fa-la).*32

(2) And the chosen view is the opposite (wa-l-mugqarrar khilafuhu)
(q-r-z). In the presence of a custom, it is to go on as it is ongoing ( fi jary
al-‘urf, fa-yajri ‘alayhi kama yajri lahu).133

130 The text s also given in Ibn Miftah, Sharh al-azhar (1980 ed.) 3:503, n7, see fig. 18.

131 Ibn Miftah, Sharh al-azhar, 8:28s5.

132 InIbn Miftah, Sharh al-azhar (1980 ed.), as seen in the photo, this footnote is validated by
taqrir.

133 Ibn Miftah, Sharh al-azhar, 8:285.
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Interestingly, in the earlier versions (Sharh al-azhar 1980), the last of these
two footnotes was only handwritten between the lines:
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FIGURE 18 An inserted handwritten gloss: “Custom is to be followed” Sharh al-azhar (1980
edition), 3:503.

In any case, the footnote and the secondary footnotes clearly show that despite
the criticism of “custom” being an absolute source of shari‘a, the “madhhab”
has validated the use of custom as a source for valid law regarding these issues
in waqf-

The use of custom in the above fatwas, rules, and footnotes, and also in
al-Sahuli’s footnote, all base their argument on the assumption that the intent
of the founder can be known from the expressions he uses in the initiation of
the wagqf (or in the wagf document), but in certain cases, or rather, in certain
geographical areas, there may be, or even is, with certainty, a custom of com-
mon underlying intent which is not expressed, because it is usually not neces-
sary to be explicit. In this chapter, this concerns the idea that the guardian-
ship is automatically kept in the founder’s family, and to some extent wagfs are
always of the excepted income type of wagqf, and the tenants/heirs/descen-
dants are automatically entitled to a reduced rent. The intent is important in
that the will of the founder must be respected, therefore “custom” must be fol-
lowed in order to follow the will of the founders.!34

Thus have we found an admittance of an alternative “law” in the form of
custom? Is this what Dupret means when he refers to “legal pluralism” as
mentioned in chapter 2 of the present work?!3> Do my informants here point
out that there are alternative bodies of law, “sharia” and “custom”?136 [s it a
condition of “conflict” between two bodies of law, as posed by Woodman?'37 Or

134 For an analysis of “intent” in Zaydi figh in general and specifically in sales (bay), see
Messick, “Indexing the Self”

135 Dupret, “What is Plural in the Law?".

136  For Dupret legal pluralism is a term that is only relevant if the informants themselves
point out that there are alternative bodies of law.

137 Woodman, “The Idea of Legal Pluralism.”
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is this what we can call an attempt to “unify” or “merge” two bodies of law? Per-
haps all these ideas are right. When asking informants similar questions most
answer with a standard answer, that there is only one valid law, the shari‘a. The
rest is simply a matter of specification and details, which the wlama’ know
and commoners do not know. If asked directly, few would be comfortable in
ranking sharia, custom, and state law as equal. However, most informants also
point out that there does not have to be a contradiction. Whether we see “uni-
fication” or “conflict” between shari‘a and custom depends on the perspective
and specific context and both views can be powerful concepts. Most would
agree that custom can be an extension of the shari‘a as long as it remains sub-
ordinated, while many would also have reservations in more specific matters,
such as the footnote ascribed to the Hidaya above. Thus the question should
not be researched on a doctrinal level only, it should also be “seen” at the level
of context, at least from an ethnographic or historical point of view. And at the
level of context, the level of correct doctrinal answers fades out of relevance
and the legally valid ones—those validated by this or the other argument,
scholar or institution—become important. Obviously, custom is vital to the
very function of the more applicable figh, a point made specifically by Gerber
in his study of fatwas.!38

Another related aspect of custom as a source of law, and one that is more ab-
stract and probably closer to the legal maxim,!3? is the rationale of case law. If
we imagine all those wagqfs in Lower Yemen as operative and applicable to case
law, then we would be saying that these must be followed, if not, all these wagqfs
must be taken to court and changed, or such new waqfs must be brought to the
judge and invalidated. The fact that this has not been done, and that a legal in-
novation is used instead to circumvent the whole problem and simply redefine
it, is an argument against the “classification” of shari'a as “the jurists’ law” or

138  Gerber, Islamic Law and Culture, 9. See also the very useful review of this work made by
Dupret, in which he summarizes: Though, Gerber argues, urf “never quite attained the
status of fifth basis of the law, it became a major practical fiction through which new
material could be accommodated in practice, while preserving the sacred framework.”
(109-110) It could even contradict the main references of the schools of law, providing it
did not run against one of the few clear injunctions of the Qur’an. According to Gerber,
“this is a practical secularization of the law without changing the formal framework of
sanctity.’(115) Baudouin Dupret, “Review of Gerber ‘Islamic Law and Culture 1600-1840,”
Journal of Law and Religion 15, n0os. 1-2 (2000—2001): 410.

139 The maxim that custom is to be followed. Ibn Miftah, Sharh al-azhar, 1:17. Whether the
validation of certain figh rules is built directly on the legal maxims, or the opposite,
whether the legal maxims are induced from the figh, is a too theoretical question to an-
swer. Validity is probably borrowed both ways.
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other such types.!*? The “jurists” had to make concessions and compromises
when facing social forces in the real world, and still do so in shar7language.

4.2 The Rights of the Mutawalli in the Present Waqf Law

Wagf law today allows for private guardianship. There were recent attempts
to ban this and to force all forms of guardianship under the ministry, since
all legal waqfs are now “public” wagfs, but this was met with great resistance
and private guardianship was again made legally valid."*! Similarly, the law
demands that all mutawallis, even private ones, present their accountancy to
the ministry. Further, the law also gives the ministry right to take percentages
(2.5 per cent)? of the income of the wagfin return for supervising it. These
laws are highly theoretical and much further research is needed in order to
establish to what extent many private mutawallis actually follow these laws.
This presents a major practical research problem: few would openly admit that
they do not follow the laws and rules of the ministry. There are indications
that there is a culture of mutual consensus and agreement not to press private
mutawallis too hard in these matters, as many of them, at least in certain areas,
are much more respected locally than the representatives of the ministry and
the representatives of the formal legal system. The shar7legitimacy of private
guardianship is so clearly founded in figh works like the Sharh al-azhar that
it is unlikely that the government will be able to construct laws that are con-
sidered more valid than the “law” of the Zaydi madhhab in these questions, at
least in the near future.

Reading the figh looking for the “ideal” waqfwill simply produce a (normative)
picture of the ideal waqf. However, reading with a methodological focus on
problem areas, grey areas, and borders of validity produces a completely differ-
ent picture and one that is more closely connected to historically established
and ethnographically observed legal practices. The four waqf documents

140 See the overview of the debate in Viker, Between God and the Sultan, 4—-10.

141 Ministerial decree no. 18 of 2001 (bi-sha’n ilgha’ al-nazarat al-khassa) caused so much re-
sistance that a new decree was made, no. 51 of 2002, which abolished the former decree.
al-Farran, Athr al-waqf, 181.

142 This figure is stated in article 89 of the wagqflaw, but it is not entirely clear if this only
refers to “confiscated wagqfs” or any waqf registered by the ministry. We must also expect
a divergence in practices. The 2.5 per cent perhaps refers to the wasaya administration,
while in the mosque waqfs discussed in this chapter, the state-appointed administrator
may take much more, as discussed at the end of chapter 3.
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translated at the beginning of this chapter can be seen in a similar way:
what they do not say may reveal important legal strategies used by the wagf
founders that fit with local wagflaw as explained in the last part of the chapter.

The four waqf documents referred to in this chapter have certain aspects
in common: they are urban wagqfs made in favour of sabils in Sanaa, thus in
this respect, they do not relate fully to lease practices in Lower Yemen, which
the fatwas and footnotes in the last part of the chapter explicitly focus on.
However, the four waqf documents do share several features relating to the
“exceptions” of private rights.

In order to understand what happened historically with the institution of
wagqf'in Yemen, it is necessary to understand how the institution was and still
is situated in legal concepts and contexts that are sometimes quite far removed
from the ideal waqf and ideal waqf administration. By shifting the analytical
focus away from the ideal wagqf, we can also better see how the four fields of
knowledge are all necessary components in the explorative approach: figh,
codification, cases of wagqf, and everyday waqf-related knowledge. By looking
at only one of these fields of knowledge, the argument of this chapter would
be much weaker.

There is a strong pragmatic and practically oriented layer in figh that is
strongly related to what goes on among judges and administrators and how
they relate to real waqf cases. What ties these together is the field of codifica-
tion. The codification is undertaken by jurists and written in the language of
figh, something that slowly changed after the revolution when a more distinct
modern legal language came to be used, something better seen in chapters 5
and 6. Many of the jurists mentioned by name in this chapter were close to
the state, or the political establishment in one way or another and it was not
always clear at what point figh stops and codification takes over. The exact bor-
der is not of interest as much as the claims, attempts, and results of the codi-
fication. The excessive rights of the mutawalli and the tenants, often as “heirs”
or descendants of the founders, were given extensive legal validity, even if this
diluted the ideal concept of wagf, despite critical voices. The sheer complex-
ity of this field and the confusion between wagqf, wastya, and related concepts
makes it difficult for newcomers to the debate to state simple alternatives, un-
less the Zaydi madhhab is bypassed.

The institution of wagqf cannot exist as an ideal only. The ideal state, court
system, and administration apparatus needed to control, oversee, and admin-
ister ideal public wagfs did not and do not exist on the ground in Yemen. Valid-
ity of ideals is different than legal validity.



CHAPTER 8

Pure Law, ‘Urf, and Maslaha: Conclusions

In Yemen wagqfs have been and are important legal institutions through which
various forms of welfare, public services, and infrastructure have been and still
are legally organised and financed. Power and political control over the wagfs
is regulated by wagflaw. In general, wagfs are non-state institutions established
by private individuals who are allowed to retain control over their foundations.
The state as an actor, and those elites to whom it has delegated power, try to
occupy roles that control the power and economic resources that circulate in
the wagf'economy, especially with regard to aspects of “public services” related
to religion, education, and mosques. In this, the ulama’ are central, but as a
group they are not homogenous, they are partly “independent” and partly co-
opted by the state, and sometimes they work directly for the state. This power
struggle over who should control the resources involved in wagfs is reflected in
the legal theory of wagqfs and wagqflaw. In this chapter, I “zoom out” and focus
on how the notion of Islamic law as “pure” is claimed and contested by legal
scholars and ordinary Yemenis, and how notions of the public good, critical re-
alism, and legal validity affect the potential to use wagqfs as vehicles for welfare
and finally, I engage in that ongoing debate.

1 Sources of Validity

Analysing constructions of validity in Zaydi wagqf'law is a more specific task
than analysing constructions of validity in “Islamic law” in general. Further-
more, waqf chapters in Zaydi figh books have their own dynamic of sources
underpinning them, for example, as compared to the chapter on inheritance
rules ( fara'id), which are more directly based on the Qur’an. When explaining
the sources of validity for any given legal topic, it is common to start with a
review of how the issue is treated in the Quran and thereafter in the Sunna.
The Zaydi waqf chapter in the Sharh al-azhar also starts like that. Howev-
er, according to Ibn Miftah, wagqf is not mentioned in the Qurian, as we see
below:

© KONINKLIJKE BRILL NV, LEIDEN, 2019 DOI1:10.1163/9789004377844_009
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FIGURE 19 The first page of the chapter of wagfin the Sharh al-azhar (2003 edition), 8:171.
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The chapter of waqf (“Kitab al-waqf”)

He stated in al-Shifa’! Waqf means linguistically, “restriction” (habs)
and legally ( fi [-shar), “a specific restriction for the sake of a specific pur-
pose with the intention of piety (qurba).”

This first sentence of the chapter of waqf in Ibn Miftal's Sharh al-azhar pro-
vides a definition of the term wagf. I do not treat the many footnotes here.
What interests us is the following, second sentence:

The origin (al-as!) [of the validity of the institution of wagqf] is found in
the Sunna and in the consensus (al-jjma°). As for the Sunna: It is narrated
that he [the Prophet] said to ‘Umar when [‘Umar] asked him: “I have ob-
tained one hundred shares [of productive land] in Khaybar and I want
to undertake with these [shares of land] an act that makes me closer to
God, the exalted (atagarraba biha ila Allah).” So he [the Prophet] said:
“Restrict the asset and give away its income” (habbis al-asl wa-sabbil
al-thamara). 1t is also narrated that several of the foremost companions

made wagqfs (waqqafit).2

The bold text is the matn of Ibn al-Murtada (Kitab al-Azhar); these are the first
words of the matn of the chapter of waqf. More hadiths about various Com-
panions and followers of the Prophet who made wagfs are cited in the sharh,
and in the footnotes.3 The footnote that follows the word “Sunna” is important:
“And the Book [the Qurian] states: ‘We prescribe [on the day of judgement]
according to what they presented and what they left behind (wa-naktubu ma
gaddami wa-atharahum) ...”* This verse is then explained by various authori-
ties (in the same footnote). Imam al-Nasir al-Hasan b. ‘Al1 and al-Zamakhshar®
are referred to, and then, the exegesis (tafsir) of ‘Amir in a book called Sharh
al-ayat is quoted. The words “what they left behind” (atharahum) is said to
mean, among other things, wagfs.

1 Most probably the Shifa’ al-uwam by al-Husayn b. Badr al-Din (d. 662/1263 or 64).
Ibn Miftah, Sharh al-azhar, 8a171-172.
One such hadith that is indicated as weak (by using the passive “it was said” (gila) states
that the Prophet “by his own blessed hand ... made seven hundred wells and made them
into waqf” This hadith was narrated by a certain al-Qasim al-Basati 1-Zaydi. It should be
noted here that the Zaydis have their own hadith collection, the Musnad of Zayd b. ‘Ali, and
although many of them are weak according to Sunni standards, they represent an important
source of legal validity in Zaydism.

4 Qurian, 36:12. See for instance the translation in ‘Abdullah Yusuf Ali, The Holy Qur'an: Transla-
tion and Commentary, 171

5 See al-Zamakhshari, Tafsir al-kashshshaf, 891.
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Wa atharahum: 1t is stated (gila) that “what comes after them” refers to
wagqf, or scholarly works (tasnif), or the building of a mosque, or a bridge
(gantara) ...

This is how the Qur’an indirectly mentions wagqf. However, Ibn al-Miftah, who
wrote the Sharh al-azhar, did not mention that there are implicit references
to waqfin the Qur'an and explicit sources of validity that can be found there.
A much more useful treatment of the sources of validity in waqf law
is given by Ibn al-Murtada himself, at the end of the chapter on wagqf in
al-Bahr al-zakhkhar.In some ways this is Ibn al-Murtada’s own “conclusion.” Ibn
al-Murtada states that all wagfrules are based on the principle of maslaha:

Most of what we have mentioned related to wagqfis based on public inter-
est (maslaha).” Most scholars® agree that to follow this is the sharTway,®
except in the view of al-Dabusi, who refuted it [the principle of maslahal],
unless it is related to a clear, indisputable text (nass) [in the Qur'an or the
Sunna].1°

Sub-topic (mas‘ala) stated by Imam Yahya b. Hamza (Y)

The employment of maslaha can be found in the shari‘a in the protec-
tion of life through [the establishment of ] criminal legal punishment,! in
the protection of religion by killing the apostate, in the protection of rea-
son (‘ag!) by prohibiting drunkenness, even if [reason] may come back,!?
in the protection of property by the punishment of cutting the hand,!
and in the protection [of the concept of family] descent (nasab) [identi-
ty] by the punishment for zin@’.!* This means that the concept of public
interest (masalih) should be established by analogy even [in rules] with-
out a specific textual source,!®> which most of them are anyway, such as
the wagffor the poor, the public infrastructure (al-masalih), the mosques,

6 Several of these purposes are also mentioned in the exegesis of al-Zamakhshari referred
to above.

7 Wa-akthar ma dhakarna fi l-waqf ri‘ayatan li-l-maslaha.

8 Actors are given in brackets in the printed edition so that “most scholars” are just given as
“al-akthar”

9 Wa-mura‘atuha tariq shar.

10  Fa-nafaha illa bi-nass.

11 Al-hifz li-l-dima’ bi-l-qisas.

12 Wa-law binajan. “Even if it can be saved?” The context indicates this, as does the fact that
Yahya b. Hamza does not mention the punishment. Or banyj, the narcotic is meant.

13 Wa-l-mal bi-qat‘ al-yad.

14  Wa-l-nasab bi-hadd al-zin&.

15  Fa-qayyis (qisa?) ‘alayha l-qawl bi-l-masalih wa-in lam tastanid ila asl mu‘ayyan.
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the ‘ulama’, and the orphans. So, in all of these cases, the concept of inter-
est (maslaha) is to be followed....

“Public interest” is a slightly problematic translation here. The term “public” is
a modern, western term that does not necessarily clarify the term maslaha ac-
curately. Sometimes the term ‘@mm is added, and this makes it more appropri-
ate to translate the term as “public interest.” There is also a difference between
maslaha, which tends to refer to the legal method or principle, and that of
masalih,'® which rather invokes common infrastructure and welfare.

Maslaha as a principle can relate to the wider, general purposes of the law;
these are commonly referred to as magqgasid al-shari‘a, as are more specific pur-
poses of the law. The latter necessitates a critical epistemology of real (contex-
tually situated) legal problems. An example is the problem of long term leases
as treated in chapter 6. There we saw that the concept of maslaha “kicks in” as
a way to create an efficient and thereby valid legal rule. Although the idea of
maslaha as a tool can be seen as universal (or even as God’s will), it becomes
particular once it is employed to make a legal rule. In the discussion above,
maslaha is understood as a tool in legal methodology in general, as well as a
valid source of waqflaw specifically.!”

Ibn al-Murtada and Imam Yahya b. Hamza state that wagflaw is to be con-
structed by using the concept of maslaha, and exceptions to this method or
procedure should only be made if a “clear text” states otherwise. They invoke
the general notion of maslaha as a principle in Islamic law and as a tool to
establish the best possible waqflaw that will serve the general public or soci-
ety (al-masalih). They also state that rules agreed upon by consensus are to be

16 In the Zaydi context al-masalih in the plural with the definite article does not refer to
the legal principle as found in usul debates, but rather to the concept of the common,
“public,” infrastructure that is controlled by the imam or the state. In general, there is a
clear distinction between the circulation of zakat and the bayt al-mal (the treasury) on
the one hand and the wagqf economy on the other, since wagqf'is considered something
separate from the state, even when the imam is the ultimate administrator. However,
the term al-maslalih is related, in part, to some types of waqf, for example, mosques and
schools. According to the Caspian al-Mu’ayyad, waqfs revert to al-masalih and not to the
heirs of the founder, if the beneficiary or its category ceases to exist (ingita‘ al-masrif).
There are several other examples in the waqf'chapter in the Sharh al-azhar that state that
wagqf can be made for al-masalih, and this has the meaning of “general public infrastruc-
ture,” but more research is needed to historicise the usage of this term.

17  For recent research and an overview over earlier research on the concept of maslaha in
classical Islamic legal theory, see Felicitas Opwis, Maslaha and the Purpose of the Law:
Islamic Discourse on Legal Change from the 4th/1oth to the 8th/14th Century (Leiden: Brill,
2010).



PURE LAW, ‘URF, AND MASLAHA: CONCLUSIONS 375

considered legally valid and to be followed as long as there is an interest found
in following the rule, even though there is no “clear text” directly underpinning
the validity of the rule. Thus, maslaha is a concept that can be used to pro-
duce law, and already formulated law can afterwards be validated by maslaha.
This perspective can also be seen in the use of a “meta-giyas” to prove that the
sharta is there for a purpose and that it has a function, and that function is
something that can be understood and reflected upon.’® How should this work
in practice? Ibn al-Murtada continues in al-Bahr al-zakhkhar:

“Sub-section” (mas‘ala): al-Shafi (Sh) and al-Hadi (H) state that, con-
cerning any rule that lacks a specific origin of validity (as/ mu‘ayyan), the
rule is also to be followed if maslaha can be found. (Y) [Yahya b. Hamza
adds]: Under the condition that it does not contradict a clear text,... it
should not be used in cases where other equally significant interests work
against it, such as, beating a person suspected for crime, for in doing so
there is an interest in [protecting] property and by refraining from doing
so, one refrains from injustice for a man, were he innocent ...19

Present-day liberals and reformists invoke the principle of maslaha as a source
of law.20 They often “excuse” the strong punishments prescribed in the sharia
which are pointed out above as “examples of maslaha” by referring to the strict
demand for a number of witnesses, the offender’s confession, etc., which would
mean that these punishments would occur only rarely. And by eliminating this
part of the shari‘a, one is thus left with the idea that the shari'a is almost the

18  This is part of the rationalist, Mu‘tazili theology which maintains that humans have free
will and are capable of distinguishing between “good” and “bad” by employing reason.
The law then becomes a tool to help to correct the behaviour of man, who later faces the
religious consequences in the hereafter. Other theological schools that allow for various
degrees of predestination implicitly remove the “need” for a law, not to speak of those
that completely reject the idea that man can understand what is “good” and “bad” outside
the “clear” commandments in the revelation. If this is true, there is no “need” for law, it is
simply there because God sent it. It is not the focus of this study to include such theologi-
cal debates and arguably it is also not necessary in order to study wagqflaw in practice. It
suffices here to simply point out that such advanced discourses can be found, though they
are rarely relevant outside an “academic” and intellectual context.

19 Ibn al-Murtada, al-Bahr al-zakhkhar, 5166, at the end of the chapter on wagqf.

20  Here I refer to what I have heard from Yemeni intellectuals. For a more general treatment
of the topic, see Felicitas Opwis, “New Trends in Islamic Legal Theory: Maqasid al-Shari‘a
as a New Source of Law?” Die Welt des Islams 57 (2017), 7—-32. Muhammad Qasim Zaman,
“The ‘Ulama of Contemporary Islam,” in Public Islam and the Common Good, ed. Armando
Salvatore and Dale F. Eickelman (Leiden: Brill, 2004). For a general overview of magasid,
see Viker, Between God and the Sultan, 62, 68, 165.
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same as maslaha. The concept of waqfis equally often seen as an instrument to
fulfil the interests or the welfare of society, as a way of achieving social respon-
sibilities (takaful ijtima%), as several informants mentioned. An embarrassing
example from the chapter on waqfis the rule regulating marriage with a slave
girl who has been made into waqf. These “problematic” examples are treated
in very different ways today. Some scholars simply ignore them and others use
them in a “hypothetical” way. For example, in the commentary on the present
Yemeni wagqf law, certain university professors cannot completely avoid using
theoretical, legal comparisons related to slavery, etc.2!

As a principle and as a source of law, maslaha is open to change and to the
possibility that the shari‘a is suitable for a variety of times and places, similar
to what happens when custom (‘wurf, ‘ada) can be acknowledged, as I show in
chapter 7. Above, Ibn al-Murtada and Imam Yahya both render maslaha as part
of shari‘a. As we saw in chapter 7, ‘urfwas incorporated into Islamic law, partly
by rendering it neutral and even useful, as a legal precedent and as a social
order. Of these two principles, maslaha is still the more abstract, theoretical
principle and more integrated into Islamic legal methodology as an internal
principle, while urf is seen as something external to the shari@a, initially at
least, while at the same time it is incorporated into it because urf’is subordi-
nated to the overall validity of the sharia.

Principles like maslaha and ‘urf, which both allow for flexibility, are neces-
sarily threatening for those who claim a more literalist, traditionist stand. For
them, this means that a shari‘a that relies on maslaha and ‘urf cannot be a
“holy” or “pure” entity, distilled and deduced from the texts of revelation, rath-
er it is something that is gradually integrated into mundane, local, situational
politics, discourses, and knowledge(s) where humans, rather than God, make
the law. The literalists or the neo-traditionists, as exemplified by al-Shawkani,
prefer to rely on evidence and validity directly from the texts of revelation.
Al-Shawkan1 finds maslaha a dangerous, slippery slope like “unattested”
maglaha (maslaha mursala), that is, maslaha with no textual basis at all.2? By
not admitting maslaha and ‘urfinto the realm of what is “holy,” he retains the
fixed, pure quality of the shari‘a, thus he is able to clearly separate between re-
ligious and mundane, human law. An example is the way al-Shawkani critiques
the three-year rule in his al-Say!l al-jarrar as seen in chapter 6. He opposes the
view that the three-year rule carries shar 7 validity simply because it was in the

21 Anexample is al-Wazzaf, Ahkam al-waqf, 79.

22 For his sceptical views on maslaha in the framework of usul (al-maslaha al-mursala) and
the related concept of istihsan, see al-Shawkani, Irshad al-fuhil. For istihsan, see 786-789,
for masalih mursala 790-816. Al-Shawkani, Adab al-talab, 252—253.
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interest of the wagqf'to follow this rule and because it was upheld by previous
imams. He upholds that the three-year time limit cannot be made into a rule
just by arguing based on maslaha. Yet, he also suggests an alternative rule, stat-
ing that the mutawallr should follow the interest of the wagqf (a rule he does
not include as an explicit “shari‘a rule” in his mukhtasar).22 Such an ideal view
of the shari’a might be part of al-Shawkani’s polemical campaign to discredit
the traditional or Hadawi-Zaydis of his time. It is also a view that does not cre-
ate problems for those who are mainly interested in the ritual laws (%badat)
of the shari‘a, such as many Salafis. However, in the field of transactional law
(mu‘amalat), this leads to problems once newly occurring, real problems in
daily life must be regulated and rules must be made, since “secular” knowl-
edge about the world cannot be admitted as valid knowledge. The acknowl-
edgement of the flexible elements in traditional Zaydi law, as given through
maslaha and ‘urf, is important, as it allows for the future development and
improvement of the law. It allows space to address problems on the ground.

2 Situating Legal Knowledge

The four levels of legal knowledge elaborated in chapter 2 enable us to see
that there are theories and practices in all four fields of knowledge. The field
of figh certainly has its actors, settings of transmission and use, its media and
its corpus with conventions and frames of validity. The other fields of knowl-
edge have not been as easy to define, but they are, arguably, still useful as ana-
lytical categories. In chapters 5, 6, and 7, we have seen that the field of figh is
torn between an ideal, religiously-oriented, doctrinal debate on the one hand
and debates that relate more to mundane law and the problems found in the
“real” world on the other hand. These two are connected: when a certain act
becomes religiously immoral it can also become invalid or illegal, but does not
necessarily become so. Practice-oriented or legal-pragmatic figh also serves the
“needs” of the local society, that is, the local community’s need for commonly
accepted, practical, transactional law. There is a need for a language in which
to write contracts and legal documents, and there is a need for clear, appli-
cable, and enforceable rules.

As I note in several places in this book, criticism of law and arguments of
validity in law are often used by invoking arguments based on “essence,” and
“holiness,” and “fixed” notions of divine will. Arguments built on “fixed” truths
are employed and invoked, even in waqflaw, which is scarcely mentioned in

23 al-Shawkani, Darari [-mudiya, 303.



378 CHAPTER 8

the Qur’an and the Sunna. However, the fact that these arguments are put for-
ward and claimed does not mean that “Islamic law” is based on fixed and ideal
truths, or that those arguments were actually effective or will continue to be
effective in the future. This perspective aligns with that of Dupret, who argues
for the necessity of methodological contextualization. The fact that someone
claims Islamic validity does not mean that the actor will necessarily succeed
over other counter-claims and the claim does not imply social reality or effi-
cacy; nor does it imply that norms or claims must systematically relate to each
other.24 One can argue for or against wagf'in a multitude of ways, waqf does
not have to be “subordinated” to an all-encompassing “Islam” through a logi-
cal system of sources in one way only. The relevance of these claims to us as
historians and social scientists are rather found in their social patterns and the
frames in which they were thought of, taught, claimed, and used.

Instead of reverting to concepts like “religion” or “culture” or “Islam” or
“shart‘a” to describe the ideas and motivations underlying the texts and prac-
tices we observe, this book uses the concept of knowledge as formulated by
Fredrik Barth. Barth’s theory of knowledge allows us to theoretically connect
norms, values, and claims to social context. His knowledge theory breaks
down, in part, the division between values and acts and urges us to look at how
knowledge is used and transmitted and under what circumstances. The criteria
for what is proper, valid law and legal knowledge obviously vary greatly within
Islamic law and even within Zaydism, and within various fields of knowledge
of wagflaw, as I focus on in this book.

What is valid wagqflaw? And for whom? In this book I show that the criteria
of validity depends on which field of knowledge one looks at. This becomes
clearer when we create four ideal analytical types of fields of knowledge:
(1) figh, (2) codification, (3) individual legal cases, and (4) everyday knowledge.
These fields of knowledge also all involve practices. This book prioritizes the

figh and codification because of the relative availability of data and practical
restrictions related to fieldwork.

In the four fields of knowledge, we see various levels of argumentation.
For example, in figh we see arguments relating to the Qur’an, hadiths, legal
maxims, methodological arguments, references to public interest and custom,
and the views of previous scholars, etc. We can see a hierarchy in the sources
of arguments, where sometimes the “upper level” arguments are invoked and
sometimes “lower level” arguments are invoked. We can imagine a system of

24  See the conclusion in Dupret and Ferrie, “Constructing the Private/Public Distinction.”
See also the “casuistic” perspective in the conclusion of Lynch, “Public Spheres
Transnationalized.”
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hierarchy of arguments or sources of validity. The most famous textbook ver-
sion is the four levels of Qur’an, Sunna, géyas, and jjma“. This is, arguably, rather
ideal and also Sunni centred. One that would be more appropriate for Zaydi
Yemen would be Quran, parts of the Sunna, the views of previous imams and
scholars, legal maxims, maslaha, and ‘urf. But do the lower-level arguments
really necessitate an a priori “approval” by the higher-level arguments, and if
so, when? Implicitly, certain upper-level arguments are, and must be, taken
for granted in debates and must be accepted and “followed” in that sense. As
exemplified in this book, most Zaydi scholars are of the view that wagqflaw is
based on piety. When regulating legal practices that are not entirely pious, this
principle is supposed to “kick in” and bring the law-making process back on
track. In reality, we see that this is discussed, and often claimed, but not always
followed in making the final rule chosen in codification. The same can be said
about the principle of perpetuity or equality among the heirs. In chapter 5,
such upper-level doctrinal arguments are often used, while in chapter 7, doctri-
nal arguments are seldom referred to, other than that custom is to be allowed
if there is no clear text in the revelation contradicting the proposed rule. It is
tempting to see this difference as resulting from the “need” for arguments (as
discussed in chapter 5), where also the validity of the originally Sunni Aadith
“la waslya li-warith” becomes central, while in chapter 7, few seem to protest
against the problems related to “non-absolute waqf”” Some protests can be seen
in chapter 6 and 7, but these protests are not taken into account in the codifica-
tion. The hierarchy of norms and doctrines is arguably not systematic or coher-
ent and it is therefore not possible to represent it as such. Each rule and its tra-
jectory of debate need to be treated individually. While the systematic nature
and coherence of the sharia are often claimed, the truth of that claim must be
investigated in the social and historical context. By following a figh debate his-
torically, we can observe that some claims survive over time and others do not.

Indeed, several of the most controversial debates in Yemeni Zaydi wagflaw
are found in areas where there is a need for applicable, enforceable, codified
law and where the arguments centre on local legal practices, interest, and
custom. In this, the “Islamic” component is a language and frame for reason-
ing and not a definable essence. A book like the Kitab al-Azhar can constitute
a corpus, but not an essence. If we attach meaning to the corpus (text) and
say that our informants would have to “believe,” respect, and behave accord-
ing to the Kitab al-Azhar, then we as researchers are reproducing normative
and religious concepts that were never used, especially when we see that the
codification and the individual wagqf cases followed quite different rules than
those found in the Kitab al-Azhar. We therefore also need to model and repre-
sent how hierarchies of norms are claimed and contested. In this book this has
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been done with the four fields of waqf'knowledge as a model, but surely it is
possible to use other such models, depending on the topic and what needs to
be explained. In this book, we have deliberately not looked into usul debates
or theology, and some of the focus on everyday wagfknowledge also had to be
taken out, partly for pragmatic reasons.

The continuity and stability of the tradition of Islamic law is striking, espe-
cially before the advent of “modernity.”?> We can see that by taking part in spe-
cific settings where waqfknowledge is used, actors must accept certain truths
and criteria of validity in order to be accepted into the debate (and into the so-
cial institution—the madrasa, court, etc.). But even these criteria are not fixed;
they can be challenged and the borders of validity can change under forces
related to social and political power, communication technology, and under
the influence of other novel knowledge traditions, such as the new, populist,
fundamentalist, traditionist focus, or modern western law, popular culture, or
science. Today, traditional Zaydi figh is only one among several settings where
legal debates in Yemen take place. A study focusing more on contemporary
legal debates in fields other than waqf might have to undertake a broader ex-
ploration than I have done in this study.

The inductive approach argued for in chapter 2 allows us to take a stand
against previous, more essentialist academic perspectives, which build, in part,
directly on emic and normative models and definitions. The ideal wagf model,
as explained in the beginning of chapter 2, is not suitable as a model to use
in the field in Yemen, when trying to see what wagqf “is.” It is even less use-
ful to limit our investigation to “Islamic” phenomena only, just because wagqf
is “Islamic.” However, the ideal waqf model is central in argumentation for—
and constructions of—validity in wagflaw. And it is also a good starting point
for etic representations of wagqflaw, as long as it does not remain the central
(hypo)thesis, and as long as one can investigate and represent contradictions
of it. For historians of Islamic law who look farther back in time, the fact that
sources become more normative is a problem. However, by acknowledging
that there are pragmatic layers in figh that seek to solve problems in the “real”
world, it is arguably possible to construct models of what we think could have
been the practice(s) and the various tensions between ideals and pragmatic
rules back then.

The historical and social data produce a picture that cannot be reduced to
fit into an ideal Islamic wagf model. When discarding such a perspective and

25 Here, I use “modernity” in its widest sense, that is, as is evidenced by the advent of print
and information technology, widespread literacy, etc. Arguably, in Yemen these changes
came later than in the central areas of the Middle East.
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employing an inductive one instead, new models, definitions, and theories
can be made based on models that represent empirical findings from the field.
Perhaps the best example of this is the terms waqf and wasaya: several forms
of waqfin Yemen are called wasaya, despite the fact that waqf and wasaya be-
long to different chapters in the figh books (as explicitly pointed out by Imam
al-Mansur ‘Abdallah b. Hamza, as mentioned in chapter 5). Other examples
relate to the fact that waqf law is tied to other forms of ownership law and
that in reality wagfs are not only charitable and not only made with pious pur-
poses. Central motives obviously relate to the control over resources, notably
agricultural land, which in premodern Yemen was the central means of eco-
nomic production and source of sustenance and position in society. This is a
fact already well known to historians of wagqf. This book goes further, to show
that the legal theory ( figh) and codified law is not the “ideal” found in the stu-
dent textbooks of Islamic law, be it the modern western academic texts or the
traditional Islamic texts like the Hidaya, the Minhaj al-talibin, and the Kitab
al-Azhar. When looking deeper into the legal literature, especially the sharh
genre and footnote/commentary-debates of wagqflaw, one cannot avoid realiz-
ing that there are levels of jurisprudence and attempts at codification that are
more pragmatic and oriented towards real life.

This book argues that at the level (“field of knowledge”) of codification, the
ideal waqf'is linked with local, popular wagqf practices and the need for law to
regulate these. Such links extend through all four fields of knowledge. Con-
cepts and arguments are borrowed and used interchangeably between these
four levels. However, as this book also demonstrates, the dynamic of discourse
within each of these four separate fields follows its own distinct “logic” and cri-
teria of validity, again dependent on context. An argument in the field of figh
may not necessarily be applicable and valid in court or in the reception room
of a local wagf administrator and vice versa. The crux of these links is still the
field of codification and the attempts to unify views and the ongoing debates
centring on what is morally and legally valid law. This does not always have
to be through the codification sanctioned by a centralized state that holds a
monopoly of power, nor does it have to be a “modern” state, which is perhaps
the ideal type of codification; at times we can imagine more local attempts ar-
riving at law which can be respected and sanctioned by local elites.

In the field of figh we find in the sharh literature a culture of academic dis-
cussion. Deep academic discussions cannot exclude arguments and simulta-
neously claim to be “comprehensive” and “encyclopaedic.” The same “freedom”
and openness to opposing views can also be seen in legal disputes in court (a
domain I have not focused on to the same degree in this book); in legal disputes,
conflicting versions of truth are allowed into court. This does not threaten the
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validity of the court as such, on the contrary, the court needs to weigh the di-
verging views, it needs and depends on conflict. The validity of the judgement,
on the other hand, is tied to the dynamic of witnesses and the power relations
among the local elites, previous judgements, and “codification,” all of which are
connected. The judgement is not necessarily the ultimate word, the case may
be appealed, and the case may live on in local knowledge. Both these fields, the
figh and the court, can be seen as connected through the field of codification.
Codification is a focus in Islamic legal studies with quite diverse views and
we hope this book can contribute to the debate. Arguably, codification is an
etic, analytic concept that is fruitful to consider even outside the context of a
modern state. This way we can create an analytical distance from Islamic terms
and concepts, while still allowing our analysis to be informed by them. Even
if we choose to use another term, other than “codification,” the same research
questions regarding how figh relates to local legal cases must still be answered.

3 The Potential in Waqf

The potential of wagqf can differ widely and can be seen from (at least) two
perspectives: from modern, secular, western development discourse and from
various local Yemeni perspectives. From a western perspective, to the extent
that it is known at all, waqfis first and foremost problematic, since it is firmly
situated in a discourse (“Islam”) that is outside the control of the actors. Many
are of the opinion that “Islam” is a totalizing discourse that, once accepted
in its entirety, dictates certain lower-level outcomes and decisions. In general,
capacity
building,” and “bottom up” is seen as good, religion and especially Islam is seen

» o«

although “local stakeholder involvement,” “indigenous solutions,” “
as something outside the development (or human rights) discourse altogether.
“Shari‘a” is a word with strongly negative connotations. I did not intend to
analyse these issues in depth here. I believe that dialogue can be used and
that one does not have to accept or reject “Islam” in its entirety. This study has
shown that Zaydi waqf figh is much more nuanced, advanced, socially situ-
ated, and specific than what many assume from “an Islamic branch of law.”
This study allows us to see that we can enter into dialogue and conversations
at different levels and from different entry points. It is also important not to
overstate the Islamic component of waqf. Waqfis also situated in local Yemeni
practices and cultures of law, administration, charity, and welfare. The nature
of the “Islamic” component will always remain contested.

From a local Yemeni perspective, matters are, at least in part, quite differ-
ent. Here, waqfis also problematic. Knowledge of waqfis very diverse and to a
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large extent unevenly distributed. Many feel alienated from discourses on figh
and feel that they do not have the authority to question anyone’s knowledge
of figh. As the book demonstrates, waqf figh and law is complicated and the
ideal waqf'is conceptualized differently than waqf law that has been and is
used in Yemen. Many see wagqf as inseparable from the elites and actors who
control it and as an especially traditional, opaque, and backward part of the
government. Charity, organized welfare, and public infrastructure projects are
therefore sought and conceptualized through other frames than wagf. Some
modern liberals also see the traditional aspects of waqf and its context in
religion as something incompatible with a civil state. However, most do not
see any opposition, or “problem,” in framing charity and welfare in Islamic
terms and concepts.

Today, waqfis situated in distinct remnants of the past and is only one form
of welfare management among various other forms of “state/civil” or “tribal”
welfare. The “state” is not a very useful concept for our analysis of the Yemeni
context, however, few clear alternatives exist. The state is a major actor in waqf
law and management. If we look more broadly at the power relations between
local rural communities and the political elites in the urban centres, we see
a picture in which wagqfs are managed by certain educated families who spe-
cialize in legal knowledge and administration. As in the judiciary, there is a
tendency for shari‘a education to be valued as important for social mobility;
material wealth and clan identity are not the only decisive factors that deter-
mine who obtains administrative positions. At the same time, we can also see
that many local and state waqf administrators were indeed members of the
elite and passed their positions on to their children and close family members.
The 1962 revolution did not produce significant changes in this pattern, and
until today, the knowledge of wagflaw and management is, to a large extent,
still situated in the same elites, locally and nationally.

Under Im