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     Introduction   

   When Muh � ammad died in the year 632 of the Common Era, the com-

munity that he had established in Medina a mere ten years earlier seemed 

unlikely to survive, let alone grow into a world civilization. It is true that 

two years before his death Muh � ammad and his followers had been able to 

seize control of his native Mecca and subsequently to extend their sphere 

of inl uence over the Hejaz and other parts of the Arabian peninsula. But 

an outside observer in, say, Constantinople would have had little reason 

to think that the new Muslim state would fare any better than the other 

short-lived tribal confederations in Arabia that had formed around char-

ismatic leaders only to dissolve at their deaths, leaving few traces beyond 

ruins in the desert. 

 Within a century, however, this l edgling community in the backwaters 

of the ancient Near East had conquered much of the civilized world, 

bringing under its command an area that reached the Pyrenees in the west 

and the Indus River in the east. These military successes were made possi-

ble by the motivating and unifying force of the new religion, Islam, as well 

as by   the ethnic and cultural cohesion of the Arab tribes that had come 

together under its banner. The shared values, norms, and traditions of the 

society in which the Muslims were rooted stood in sharp contrast to the 

political and religious fragmentation of the Near East of late antiquity.    1   

But with the spectacular expansion of a tribal union into an empire that 

spanned three continents, the hitherto tightly knit community of Muslim 

  1     See     Richard   Lim   , “Christian Triumph and Controversy,” in  Interpreting Late Antiquity: 
Essays on the Postclassical World , ed.    G. W.   Bowersock   ,    Peter   Brown   , and    Oleg   Grabar   , 

196–218 ( Cambridge, MA :  Belknap Press of Harvard University Press ,  2001 ) .  
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The Canonization of Islamic Law2

Arabs found itself scattered across an immense territory, surrounded and 

outnumbered by non-Muslim and non-Arab native populations. Many of 

these boasted long and rich histories and a level of cultural sophistication 

that considerably exceeded that of the conquerors. It would have been 

natural for the Arabs to become assimilated into the dominant cultures 

of their new environments, as had the Germanic tribes before them and 

as would the Mongols after them. 

 This is not, however, what happened. Instead, around the middle of the 

second Hijri (eighth Common Era) century, Muslim civilization entered a 

formative period of intellectual and religious transformations that estab-

lished an enduring cultural foundation for subsequent Muslim societies.  2   

This foundational age, which lasted about a century and a half, gave rise 

to a stable, distinctively Islamic cultural synthesis that was not dei ned 

by ethnicity. Rather, its twin bases were the religion of Islam and the lan-

guage of Arabic  , and upon these foundations grew a characteristic writ-

ten culture   whose myriad genres, incubated in this period of intellectual 

fermentation, elaborated the former by means of the latter. The forma-

tion of this written culture was accompanied by the emergence and con-

solidation of a class of specialist scholars  , who dedicated themselves to 

the mapping of the world of ideas within the nascent classical disciplines. 

To claim that this period was formative is not to deny that Muslim civi-

lization continued to evolve in signii cant ways after it; but what dei nes 

this period is the development of the basic cultural vocabulary of Islamic 

concepts, practices, and institutions. These came to constitute the con-

ceptual building blocks that later Muslim societies then recombined and 

reinterpreted in historically and geographically specii c ways. 

 Premodern Muslim historians and contemporary scholars alike have 

recognized that the period between the second/eighth and fourth/tenth 

centuries witnessed fundamental social and cultural changes with lasting 

repercussions for Muslim civilization.  3   Both groups identify as the focal 

point of these changes the discourse of Islamic law, which during this 

  2     My focus is primarily, though not exclusively, on Sunnism. Although many of the develop-

ments discussed here also had a lasting effect on Twelver and Isma �  が ı�  lı�   Shi が ism  , the institu-

tion of the infallible imam shaped Shi が i perceptions of revelation and religious authority in 

ways that signii cantly differentiate the Ima � mı�   Shi が i tradition from its Sunni counterpart.  

  3     For a recent overview of Western studies that acknowledge the formative nature of this 

period, see     Scott C.   Lucas     ,  Constructive Critics, H � adı �  th Literature, and the Articulation 
of Sunnı�   Islam: The Legacy of the Generation of Ibn Sa が d, Ibn Ma が ı�  n, and Ibn H � anbal  
( Leiden :  Brill ,  2004 ), 1–21 . For the Muslim perspective, see     Sha � h Walı�   Alla � h   al-Dihlawı �       , 

 al-Ins�  a�  f fı �   baya�  n asba�  b al-ikhtila�  f , ed.     が Abd al-Fatta � h �  Abu �    Ghudda    ( Beirut :  Da � r al-Nafa �  ゎ is , 
 1984 ) .  
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Introduction 3

formative age burgeoned into a vast and detailed literature.   The reason 

for the centrality of law lies in its dominant role in dei ning Muslim iden-

tity and culture. 

 In its classical formulation, Sunni Islamic law is the product of the 

private efforts of Muslim scholars to capture the divine commands and 

prohibitions inherent in revelation and to articulate these in the form 

of detailed legal rulings covering all aspects of a believer’s ritual and 

social life. The process of interpretation is structured by a repertoire of 

hermeneutic techniques, which are underpinned by theories not only of 

the sources of the divine law and their interconnections but also of the 

nature of language, interpretation, and communication. Classical legal 

theory   thus represents the primary site for theorizing the relationship 

of the Muslim community to revelation and the sacred past  , while the 

voluminous literature on positive law seeks to establish the parameters 

for ensuring the Islamic identity of individual and communal life in the 

here and now  . 

 This framework, in its basic form, continued to characterize the dis-

course of Islamic law into the twentieth century, and it remains inl uential 

today. Its foundations, however, were laid in the second/eighth to fourth/

tenth centuries, when its essential elements – the classical ideas regarding 

the sources of the law and their interpretation – i rst emerged. Yet in spite 

of its signii cance, we know very little about how, exactly, Islamic law 

came to acquire its classical form, and even less about why. This book 

is my attempt to answer these questions. It tells the story of the trans-

formation of the Islamic normative discourse in the formative age and 

the consequent birth of the discipline of Islamic law as we have come to 

know it. By weaving intellectual, sociopolitical, and textual history into 

an integrated narrative, I draw out the interconnections between develop-

ments in different spheres that explain why the transformation happened 

at this particular juncture in Islamic history, and why the resulting legal 

system took the form that it did. 

 The key to this pivotal event, I argue, lies in a process of   canonization 

that took place when the locus of religious authority was transferred 

from the lived practice of the Muslim community to   a written, clearly 

demarcated canon of sacred sources consisting of the Quran and the 

body of Hadith (reports concerning Muh � ammad’s sayings and actions)  . 

Canonization does not here refer to the establishment of a dei nitive tex-

tual version of the Quran, which happened earlier, nor to the completion of 

the so-called canonical collections of Hadith, which took place later. Both 

of these important developments could be – and have been – described in 
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The Canonization of Islamic Law4

terms of canonization.  4   This book, however, examines a different kind of 

transformation, one that is best characterized as a discursive shift vis- à -

vis an entire category of texts. Canonization, in the sense employed here, 

transcends the mere codii cation of sacred texts in i xed textual form and 

focuses instead on the relationship of the Muslim community to these 

texts as sources of religious norms.  5   This relationship, as noted earlier, 

was mediated by the discourse of Islamic law and by legal scholars, who 

saw themselves and were seen by others as the guardians of the commu-

nity’s normative tradition.   

   The effect of canonization on the relationship between Muslims and 

their sacred texts was profound. Previously, Quran   and Hadith   (the latter 

circulating as innumerable individual reports) had represented the “raw 

material” of religious values, material that was continuously being sifted 

through the i lter of communal experience and scholarly appraisal in 

order to distill its prescriptive meaning for the community. Canonization 

anointed these texts as the fount of normativity itself. Scholars recognized 

a certain category of texts as the uniquely authoritative and hermeneuti-

cally self-sufi cient statement of God’s commandments for humankind. 

Through this recognition, the canonized sources – and no others – came 

to constitute the sovereign measuring stick against which the scholars 

would subsequently evaluate the practices of the community.   

 The primary societal trigger of this canonization, I demonstrate, was 

  a crisis of identity and authority experienced by the Muslim community, 

the  umma , that was caused by the enormous social, cultural, and political 

changes affecting the  umma  in the second/eighth century. This was not, of 

course, the i rst communal crisis to shake the  umma : the civil wars that 

followed the murder of the caliph  が Uthma � n in 37/656 had bitterly divided 

the community and prompted deep uncertainty regarding its foundations. 

  4     See, in particular,     A.   Al-Azmeh   , “The Muslim Canon from Late Antiquity to the Era of 

Modernism,” in  Canonization and Decanonization , ed.    A.   van der Kooij    and    K.   van der 

Toorn   , 191–228 ( Leiden :  Brill ,  1998 ) . Al-Azmeh   notes (on p. 200) the potential fruitful-

ness of analyzing the canonization of these sources in relation to Islamic law, suggesting 

that such a study would constitute “an important vantage point from which one could 

conceptually review the matter of canonicity in its entirety.”  

  5     The concept of canonization in this sense has been employed by Jonathan A. C. Brown   

to explain the authoritative status of the two most prominent Hadith collections, and by 

Hans-Thomas Tillschneider   to demonstrate the signii cance of legal hermeneutics in the 

canonization of the Quran and Hadith. See     Jonathan A. C.   Brown   ,  The Canonization 
of al-Bukha �  rı �   and Muslim: The Formation and Function of the Sunnı �   H � adı �  th Canon  

( Leiden :  Brill ,  2007 ) , and     Hans-Thomas   Tillschneider   ,  Die Entstehung der juristischen 
Hermeneutik ( us 
 u � l al-i qh ) im fr ü hen Islam  ( W ü rzburg :  Ergon ,  2006 ) . Brown’s book con-

tains a useful survey of the literature on canonization (chap. 2).  
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Introduction 5

That crisis, too, had given rise to a radically novel hermeneutic project 

that sought to provide a solution to the uncertainty and instability cre-

ated by communal discord. The Kha � rijı�  s’   approach was starkly literal-

ist: their insistence that only the superi cially apparent reading of any 

Quranic passage was correct necessarily excluded the possibility of legiti-

mate differences of opinion and thus led them to anathemize anyone who 

disagreed. But although the absolutist Kha � rijı�   model was still in circula-

tion in the second and third/eighth and ninth centuries, it remained a 

marginal phenomenon and eventually died out entirely.  6   

 The crisis of the second/eighth century was different in both its causes 

and its outcome. It was rooted in the changes that accompanied the rapid 

spread of Islam across much of the known world: the inl ux and rising 

prominence of new converts   from diverse backgrounds, the emergence of 

new alliances and localized Muslim subcultures across the empire, and the 

consequent dissolution of the tribal ties and ethnic homogeneity that had 

sustained the initial wave of expansion. This social and cultural upheaval 

undermined coni dence in the authenticity of the essentially mimetic nor-

mative tradition of the Muslim community, which was predicated on the 

perception of unbroken continuity with the prophetic age. The resulting 

anxieties and uncertainties prompted a search for new foundations of 

religious authority, a way of accessing the authentic message of divine 

revelation that was more secure than the avenue of communal practice, 

which seemed increasingly frail and ambiguous.   Canonization offered a 

solution to this dilemma by enshrining revelation in a i xed category of 

textual sources – the canon – that could then be subjected to systematic 

analysis by a professionalized group of experts    . 

   The impulse that initiated the process of canonization arose from 

the work of the jurist Muh � ammad b. Idrı�  s al-Sha � i  が ı �   (d. 204/820). It was 

al-Sha � i  が ı �   who, having become disillusioned with what he saw as the 

arbitrariness and even dangerousness of the sacralization of communal 

tradition, developed the i rst explicit theorization of revelation as divine 

communication encapsulated in the textual form of the Quran and its 

auxiliary, prophetic Hadith. The formulation of this theory was the i rst 

step in the process of canonization: it provided a justii cation for the 

exclusive status of the sacred texts and for the barring of communal prac-

tice from the determination of Islamic law. The second step, then, was the 

acceptance of al-Sha � i  が ı �  ’s novel theory by other Sunni Muslim scholars, an 

  6         Michael   Cook   , “ が  Anan and Islam: The Origins of Karaite Scripturalism ,”  Jerusalem 
Studies in Arabic and Islam   9  ( 1987 ):  161 –82 .  
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The Canonization of Islamic Law6

acceptance that was facilitated by the conl uence of numerous historical 

developments discussed in this book.   

 This is not to claim that al-Sha � i  が ı �   was necessarily the i rst or the sole 

source of this impulse. The following chapters show clearly that al-Sha � i  が ı�  ’s 
ideas were developed in the context of and through engagement with var-

ious strands of legal thought in his age, and they formed part of broader 

cultural and societal trends. Al-Sha � i  が ı�  ’s work drew together develop-

ments that also seem to have been taking place elsewhere – such as the 

emergence of legal-theoretical thought and epistemological analyses of 

the authenticity of Hadith – but that found their i rst systematic and 

enduring expression in the writings of al-Sha � i  が ı �  .  7   
 Al-Sha � i  が ı �  ’s theory embodied a radical individualism  . In sharp contrast 

to the old communitarian model, al-Sha � i  が ı�   admitted neither communal 

tradition nor scholarly precedent into the process of interpreting the 

sacred canon, insisting on the direct and unmediated encounter between 

the interpreting jurist and the canonized sources.   But the ensuing shift 

from community to canon was not the end of the story. Had it been, 

the resulting legal discourse would have been very different from the 

discourse that we actually inherited: a system in which each jurist was 

forced to redevelop the legal edii ce from scratch could not have given 

rise to the sophisticated discourse and literature that came to characterize 

Islamic law. Instead, al-Sha � i  が ı �  ’s canon-centered individualism was tem-

pered by the reintegration of community into Islamic law through a new 

institution, the school of law ( madhhab )  . Whereas the precanonization 

normative discourse had been embedded in a community of  tradition , 

the novel institution of the legal school was i rst and foremost a commu-

nity of  interpretation    that dei ned itself in terms of a shared hermeneutic 

stance vis- à -vis the canon of sacred sources. 

 Just as al-Sha � i  が ı �   had set into motion the canonization that prompted 

the transformation of Islamic legal discourse, so it was   al-Sha � i  が ı�  ’s students 

who laid the basis for the classical practice of Islamic law within the new 

framework of interpretive communities. The students interrogated, inter-

preted, and extended al-Sha � i  が ı �  ’s ideas; transmitted and popularized his 

writings; authored their own, secondary works; and established a model 

of critical adherence to the master’s interpretive paradigm. This model 

  7         Norman   Calder      has called into question the authenticity of al-Sha � i  が ı�  ’s surviving works 

in  Studies in Early Muslim Jurisprudence  ( Oxford :  Clarendon ,  1993 ) .   I offer an exten-

sive refutation of his argument in  “ Al-Sha � i  が ı �  ’s Written Corpus: A Source-Critical Study ,” 

 Journal of the American Oriental Society   132  ( 2012 ):  199 –220 , and will take the authen-

ticity of these works for granted in this book.  
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Introduction 7

eventually matured into the classical school of law, while the students’ 

reinterpretations of al-Sha � i  が ı�  ’s thought formed the bridges over which 

al-Sha � i  が ı �  ’s canonization project spread to other schools and i elds of 

scholarship at a remarkable speed.   It is thus not an exaggeration to say 

that the formative history of the Sha � i  が ı �   school is also the formative his-

tory of classical Sunni Islamic law  . 

 Examining the transformation of Islamic law in this period through 

the lens of canonization allows us to make better sense of a phenom-

enon that has occupied a central place in the modern study of Islamic 

law.     Beginning with Ignaz Goldziher  ,  8   a number of inl uential Western 

scholars have postulated that the corpus of Hadith is mostly the product 

of deliberate forgery in the second/eighth century. This theory has sought 

to explain the apparent fact that prior to this time, Muslim jurists disre-

garded Hadith that later on were widely accepted.   In his seminal work 

on Islamic law, Joseph Schacht   argued that the law of the early Muslim 

community was nothing more than a collection of bureaucratic rules 

adopted from Roman law. These were then subjected to post hoc islam-

ization through the invention of Hadith that justii ed them as represent-

ing genuine prophetic practice. Al-Sha � i  が ı�  ’s systematization of legal theory   

and his theorization of Quran and Hadith as the only real sources of the 

law were essentially aimed at covering up this process by legitimizing 

the resulting islamized legal edii ce.  9   More recently, Patricia Crone   and 

Martin Hinds   have proposed an alternative explanation, which links the 

emergence of Hadith in Islamic law to a shift in religious authority from 

the caliphs to the community of scholars  . As the victors in this power 

struggle, the scholars rewrote the history of the law to excise the role of 

their rivals and to attribute the rules of the law directly to the Prophet.  10   

For Crone and Hinds as for Goldziher and Schacht, this post hoc ratio-

nalization of the law was carried out by means of large-scale forgery of 

Hadith reports.  11   

 If one accepts the hypothesis that the thousands of Hadith that form 

the basis of classical Islamic law are the product of deliberate falsii ca-

tion, one can only dismiss wholesale the vast body of Islamic legal and 

  8         Ignaz   Goldziher   ,  Introduction to Islamic Theology and Law , trans.    Andras    and    Ruth  

 Hamori    ( Princeton, NJ :  Princeton University Press ,  1981 ), 38–46 .  

  9     See, for example,     Joseph   Schacht   ,  The Origins of Muhammadan Jurisprudence  ( Oxford : 

 Clarendon ,  1950 ), 56 .  

  10         Patricia   Crone    and    Martin   Hinds   ,  God’s Caliph: Religious Authority in the First Centuries 
of Islam  ( Cambridge :  Cambridge University Press ,  1986 ) .  

  11     See also     Patricia   Crone   ,  Roman, Provincial, and Islamic Law: The Origins of the Islamic 
Patronate  ( Cambridge :  Cambridge University Press ,  1987 ), 24 .  
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The Canonization of Islamic Law8

historiographical literature that transmits, analyzes, and uses this mate-

rial as if it were (at least potentially) genuine.  12   From such a perspective, 

the classical literature embodies a concerted effort to conceal the true 

nature and origin of “Islamic” law.   Far from representing sources for sec-

ondary scholarship, therefore, these texts in fact constitute obstacles to 

earnest inquiry into the history of the law. This is a bold claim, implying 

as it does that Muslim scholarship is in some fundamental and unique 

way dishonest and must be decoded by “objective” outsiders.  13   The fac-

tual basis of the claim has been challenged by numerous critical studies, 

which have shown that indiscriminate rejection of the authenticity of the 

entire Hadith corpus is as misguided as its categorical acceptance.  14   And 

far from representing an exercise of “imaginative nerve,” as Crone called 

it,  15   interpreting the initial marginality of Hadith in law as evidence of 

their nonexistence at that time displays a curious lack of imagination: it 

assumes that Hadith reports, if available, could be used only in the way 

that classical jurists used them, namely, as one of the primary canoni-

cal sources of the law. This approach thus reads an essentialized notion 

of Islamic law, developed on the basis of later literature, back into the 

early Islamic period and solves the resulting dissonance by postulating 

the wholesale invention of prophetic traditions.   

 Beyond being essentially unimaginative, factually dubious, and meth-

odologically unpalatable, the conclusion that the discourse of Islamic law 

was born out of the forgery of Hadith is also quite unnecessary. The 

principle of Occam’s razor encourages us to prefer the simplest theory 

that adequately explains the known facts. The hypothesis that untold 

hundreds of Muslim scholars over several centuries participated in a vast 

  12     Medieval Muslim scholars were, of course, aware that not all Hadith were authentic, and 

the classical discipline of Hadith   study was in large part devoted to the task of assessing 

the transmission history of individual reports and the reliability of their transmitters.  

  13     “There is no way around the fact that we are secularisers: we are secularising history, 

because we separate the past we are studying from our own and other people’s modern 

convictions; we do not allow the past to be rewritten as mere support of these modern 

convictions. That’s a problem to all traditional believers, and perhaps Muslims more than 

most.” Patricia Crone  , “Islam and Religious Freedom” (keynote speech, 30th Deutscher 

Orientalistentag, Freiburg im Breisgau, Germany, Sept. 24, 2007; available online at 

 http://orient.ruf.uni-freiburg.de/dotpub/crone.pdf ).  

  14     For a collection of important studies that challenge the a priori dismissal of Hadith and 

argue convincingly that at least some Hadith predate their putative “invention” in the 

second/eighth century, see     Harald   Motzki      with    Nicolet Boekhoff-Van der   Voort      and    Sean 

W.   Anthony     ,  Analysing Muslim Traditions: Studies in Legal, Exegetical and Magha�  zı �   
H � adı �  th  ( Leiden :  Brill ,  2010 ) .  

  15     Crone,  Roman, Provincial, and Islamic Law , 16.  
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Introduction 9

and successful conspiracy to conceal the real origin and nature of legal 

discourse does not fare particularly well in this test. The explanation that 

I propose in this book is far more straightforward and, I believe, convinc-

ing: the reason for the “sudden” integration of Hadith into law from the 

second/eighth century onward lies not in their invention, but rather in 

their new signii cance and role – that is, their canonization. This explana-

tion makes no claim as to the authenticity or otherwise of the body of 

Hadith reports; what matters here is how these reports were seen and 

used by Muslim scholars, not what their precise provenance in fact is.   

 Analyzing the history of the law within the wider context of Sunni cul-

tural history not only enables us to identify the phenomenon of canoniza-

tion and its consequences, including the elevation of Hadith to a position 

of prominence in legal theory and practice. More broadly, it reveals the 

deep connections between this development and other shifts that marked 

this formative period. An ideal conceptual framework for understand-

ing these connections is provided by Aleida and Jan Assmann’s theory 

of cultural memory   and its transformation  , an approach that links the 

evolution of cultural and religious discourses to the opportunities and 

constraints created by specii c ways in which collective values are pre-

served and transmitted.  16   An important contribution of this approach is 

the observation that cultural upheaval and dislocation prompt societies 

to seek to safeguard cultural memory through the canonization of texts 

that possess high symbolic value as carriers of communal identity. The 

locus of collective memory, hitherto diffused in the realm of oral culture 

and ritual performance, thus shifts to written texts, whose form becomes 

i xed and whose content is invested with great authority  . Enriching this 

insight with research done by Gregor Schoeler   and Harald Motzki   on 

writing and transmission in early Islam  17   and embedding it in a detailed 

narrative drawn from primary historical material, this book provides 

a contextualized account of the transformation of Islamic law from an 

aural normative tradition to a systematic legal science. As a social and 

  16     See, for example,     Aleida   Assmann    and    Jan   Assmann   , eds.,  Kanon und Zensur  ( Munich : 

 W. Fink ,  1987 ) ;     Jan   Assmann   ,  Religion und kulturelles Ged ä chtnis  ( Munich :  C. H. Beck , 

 2000 ) ; and     Jan   Assmann   ,  Das kulturelle Ged ä chtnis: Schrift, Erinnerung und politische 
Identit ä t in fr ü hen Hochkulturen  ( Munich :  C. H. Beck ,  1992 ) .  

  17         Gregor   Schoeler   ,  The Oral and the Written in Early Islam , ed.    James   Montgomery   , 

trans.    Uwe   Vagelpohl    ( London :  Routledge ,  2006 ) ;     Schoeler   ,  The Genesis of Literature in 
Islam: From the Aural to the Read , trans.    Shawkat M.   Toorawa    ( Edinburgh :  Edinburgh 

University Press ,  2009 ) ; and     Harald   Motzki   ,  Die Anf ä nge der islamischen Jurisprudenz: 
Ihre Entwicklung in Mekka bis zur Mitte des 2./8. Jahrhunderts  ( Stuttgart :  Deutsche 

Morgenl ä ndische Gesellschaft and F. Steiner ,  1991 ) .  
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The Canonization of Islamic Law10

intellectual history, it examines early legal discourse as a site where ideas 

and practices both modify and are modii ed by social relations and com-

munal identities. 

 The i rst part of the book lays out the intellectual milieu of the second/

eighth century and shows how al-Sha � i  が ı �  ’s engagement with other scholars 

inspired and shaped his revolutionary theory of revelation. To a signii -

cant extent, al-Sha � i  が ı �   formulated his theory in response to the work of his 

teacher Ma � lik b. Anas (d. 179/796), which in turn rel ected the challenge 

posed by new methods of legal reasoning developed in Iraq. Accordingly, 

 Chapter 1  examines the reasons for and effect of Ma � lik’s attempt to codify 

in written form the Islamic legal tradition as embodied in the communal 

tradition of the Prophet’s city, Medina. It shows that this innovation laid 

the basis for the emergence of a legal literature of purposefully authored 

books, with profound consequences for the nature of legal discourse. 

 Chapter 2  follows al-Sha � i  が ı �   from Medina to Iraq, the intellectual center 

of the Muslim world in his time, and analyzes his encounters with leading 

scholars representing the major movements animating Islamic thought 

in the second/eighth century: dialectical jurisprudence ( ra ゎ y ) and ratio-

nalist theology ( kala � m ). These “Iraqi debates” had a formative impact 

on al-Sha � i  が ı �  ’s thought. In particular, they shaped the development of his 

ideas about the respective roles of Hadith and communal consensus in 

jurisprudence and contributed to his gradual estrangement from his erst-

while teacher Ma � lik.  Chapter 3  demonstrates how al-Sha � i  が ı �  ’s critique of 

Ma � lik, expressed in the novel format of an authored work, gave rise to a 

distinctive and original legal hermeneutic. This was based on the decisive 

rejection of legal conformism ( taqlı�  d ) and the canonization of the sacred 

sources of Quran and Hadith as the uniquely normative basis of the 

law. Al-Sha � i  が ı �  ’s project of canonization entailed a reconceptualization of 

divine revelation as a communicative act between God and humankind, 

in which the prophetic example, enshrined in Hadith, served the essential 

function of elucidating the meaning of the Quran. 

 In order to explain why al-Sha � i  が ı �  ’s radical theory of the law was able 

to gain adherents and establish itself in scholarly discourse in spite of the 

challenge that it embodied to the doctrinal status quo among the domi-

nant elites, the second part of the book reconstructs the sociopolitical 

history of Egypt from the second/eighth through the third/ninth century 

and situates it within the broader context of the intellectual and political 

shifts that were taking place in the Abbasid empire.  Chapter 4  shows how 

the dramatic changes affecting Egyptian society in the second/eighth cen-

tury created a receptive environment for al-Sha � i  が ı �  ’s canonization project. 
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Introduction 11

Increasing social heterogeneity and imperial centralization challenged 

the old Egyptian social order and eroded the basis of the Egyptian elite’s 

vision of a secure and autonomous communal tradition connecting the 

present-day community to the moment of revelation. The ensuing sense of 

communal dislocation and uncertainty prepared the ground for al-Sha � i  が ı�  ’s 
abandonment of communal practice and the investment of normativ-

ity in the sacred texts alone.  Chapter 5  pursues the fates of al-Sha � i  が ı�  ’s 
immediate successors amid the social and political turmoil of the third/

ninth century in order to discover how al-Sha � i  が ı�  ’s novel theory found its 

way into the broader scholarly discourse of the time. Shifting currents of 

political patronage for religious learning played a crucial role in enabling 

al-Sha � i  が ı �  ’s students to propagate their master’s thought and writings and 

to achieve their diffusion throughout the Islamic world within a single 

generation. Two events were particularly signii cant in driving the trends 

of persecution, tolerance, and endorsement that shaped the trajectory of 

early Sha � i  が ı �   scholarship in this period: the Quranic Inquisition ( mih � nat 
al-Qur ゎ a � n ) and the brief but important reign of the Tulunid dynasty in 

Egypt. 

 The third and i nal part of the book investigates how al-Sha � i  が ı�  ’s teach-

ing, as interpreted and transmitted by his students, was converted into 

the paradigm that came to form the basis of a common methodology and 

institutional framework in Sunni legal thought. This achievement enabled 

both the successful propagation of al-Sha � i  が ı �  ’s theory of canonization and 

the reconstitution of Islamic law as a communal venture, albeit one with 

a character very different from Ma � lik’s concept of sacralized community. 

 Chapter 6  traces the history of al-Sha � i  が ı �  ’s textual corpus, which was criti-

cal to the development of the Sha � i  が ı �   paradigm. It shows that from the 

very beginning, the scholars of the nascent Sha � i  が ı �   school followed prac-

tices of writing and textual transmission that were aimed at safeguarding 

the integrity, authorial voice, and correct attribution of individual texts. 

 Chapter 7  draws on the sociology of knowledge to shed light on the birth 

of the legal school as a discursive institution, embodying a shared school 

doctrine and a secondary literature dedicated to elucidating the writings 

of the founder. It analyzes the processes of interpretation and extension 

through which al-Sha � i  が ı �  ’s students converted his works and ideas into 

an impersonal Sha � i  が ı�   paradigm. This furnished a set of basic assump-

tions, methods for expanding these assumptions, and further questions 

to be explored, which then formed the basis for the scholarly efforts of 

subsequent generations of Sha � i  が ı�  s. Al-Sha � i  が ı�  ’s paradigm also had a sig-

nii cant and identii able inl uence on Muslim scholars beyond the Sha � i  が ı �   
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The Canonization of Islamic Law12

school.  Chapter 8  traces this inl uence through the third/ninth century in 

order to reveal the diffusion of al-Sha � i  が ı�  ’s groundbreaking legal theory 

across the landscape of Sunni thought. A close analysis of the writings 

and arguments of theologians, Hadith scholars, and jurists belonging to 

other legal schools who studied al-Sha � i  が ı�  ’s works with his students dem-

onstrates that many of them internalized the central feature of the Sha � i  が ı �   
paradigm – its prioritization of textual evidence rooted in the canon-

ized sacred sources, particularly Hadith – and subsequently employed 

it in the formulation of their own positions. The inl uence of al-Sha � i  が ı�  ’s 
legal-theoretical doctrine on other schools thus triggered a methodologi-

cal convergence that eventually gave rise to a shared hermeneutic frame-

work in Sunni religious scholarship. 

 In dealing with early Islamic history, I inevitably invite questions 

regarding   the reliability of my sources. The general authenticity of the 

second-/eighth- to fourth-/tenth-century sources, al-Sha � i  が ı �  ’s own corpus 

foremost among them, that I use to reconstruct and represent the ideas of 

that period can be convincingly defended, and I and others have sought 

to do so.  18   For biographical information I rely most heavily on material 

that is at least partially corroborated by contemporary sources, such as 

al-Sha � i  が ı �  ’s own accounts of his study with Ma � lik or his debates with 

Muh � ammad b. al-H � asan al-Shayba � nı�   (d. 189/804 or 805). Beyond such 

material, I use my judgment as a historian to steer a course between gull-

ibility and skepticism. For example, in  Chapter 6  I quote an account 

by Abu �  Zur が a al-Ra � zı�     (d. 264/878) about his study of al-Sha � i  が ı�  ’s work 

with the latter’s student al-Rabı�   が  b. Sulayma � n al-Mura � dı�   (d. 270/884). 

I can think of no plausible reason why Abu �  Zur が a would invent such a 

straightforward account of the nitty-gritty details of student life, nor why 

the recorder of the extant version of this account, Abu �  Zur が a’s student 

Ibn Abı�   H � a � tim al-Ra � zı�     (d. 327/938), could not be trusted to reproduce 

it accurately. Much of my historical narrative in  Chapters 4  and  5  in 

particular is based on early chronicles that reproduce further contempo-

rary material in the form of documents and poetry. I also include quite 

liberally information from later sources that sheds light on the subject 

matter without being crucial to my core argument. I see no problem in 

  18     See my “Al-Sha � i  が ı �  ’s Written Corpus.” See also, e.g.,     Behnam   Sadeghi   , “ The Authenticity 

of Two 2nd/8th Century H � anafı �   Legal Texts: The  Kita � b al-a � tha � r  and  al-Muwat � t � a ゎ   of 

Muh � ammad b. al-H � asan al-Shayba � nı�   ,”  Islamic Law and Society   17  ( 2010 ):  291 –319 , 

and     Andreas   G ö rke   ,  Das Kita�  b al-Amwa �  l des Abu    が Ubaid al-Qa�  sim b. Salla �  m: Entstehung 
und  Ü berlieferung eines fr ü hislamischen Rechtswerkes  ( Princeton, NJ :  Darwin Press , 

 2003 ) .  
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Introduction 13

mentioning what the earliest available sources tell us about important 

events, and the conclusions drawn by later Muslim historians based on 

their own research, while naturally not beyond doubt, can often provide 

valuable insights.   

 In writing this book, I have sought both to sketch a large-scale his-

torical transformation and to provide a detailed and concrete study of a 

group of individuals in their historical context. Furthermore, I have tried 

to present my ideas in a narrative prose that makes it accessible even to 

those not initiated into the jargon of our i eld. In a clear-sighted comment, 

Josef van Ess   once pointed out the dangers of such an approach in the 

i eld of Islamic studies: given the wealth of available material and the thin 

coverage that it has received in modern scholarship, attempting a coher-

ent narrative, undisturbed by discussions of scholarly disputes and philo-

logical analyses, runs the danger of giving the impression that working 

hypotheses that still need to be tested and discussed are absolutely valid 

and accepted.  19   I have taken this statement as a note of caution, rather 

than as a claim to the impossibility of the task. In order to avoid the pit-

falls of such a project, I have striven to indicate points of debate without 

indulging in a back-and-forth, and to limit my discussion of philological 

problems to footnotes while avoiding the temptation to compose ency-

clopedic comments. The kind of detailed  Grundlagenforschung  that a 

narrative exposition cannot accommodate can be found in three separate 

articles.  20   I believe that the signii cance of the events and ideas covered in 

this book transcends not just Islamic legal studies but Islamic studies as a 

whole, and I have therefore sought to communicate them in a form that 

is accessible to a wider readership.        

  19         Josef   van Ess   , review of  Die Festung des Glaubens , by Tilman Nagel,  Der Islam  67 

( 1990 ): 366–74 .  

  20      “ The First Sha � i  が ı�  : The Traditionalist Legal Thought of Abu �  Ya が qu � b al-Buwayt 	 ı �   

(d. 231/846) ,”  Islamic Law and Society   14  ( 2007 ):  301 –41 ;  “ Rethinking  Taqlı �  d  in the 

Early Sha � i  が ı�   School ,”  Journal of the American Oriental Society   128  ( 2008 ):  1 –24 ; and 

“Al-Sha � i  が ı �  ’s Written Corpus.” I have drawn on these articles in various chapters of this 

book.  
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   In the 160s of the Islamic era (770s–780s CE), a talented and self-coni dent 
young man from a distinguished family traveled from his home in Mecca to 
Medina, the “city of the Prophet,” in order to study the greatest best seller 
of his time with its author. The author was Ma � lik b. Anas (d. 179/796), 
the doyen of Medinan scholarship, to whom students l ocked from all 
over the Muslim world. His book was the  Muwat � t � a ゎ    , a groundbreaking 
treatise on Islamic law that was at the time surpassed in popularity and 
inl uence only by the Quran.  1   And the young student was   Muh � ammad 
b. Idrı�  s al-Sha � i  が ı �   (d. 204/820), a cosmopolitan prodigy whose innovative 
ideas about divine revelation and its interpretation would come to trans-
i gure the nature of Islamic law.  2   

 Al-Sha � i  が ı �   was a direct descendant of the Prophet Muh � ammad’s uncle 
Mut 	 t 	 alib – an unusually noble pedigree for a scholar – and thus enjoyed 
the elevated social status of members of the Prophet’s tribe  , the Quraysh. 
He was born most probably in 150/767 in Ashkelon (Palestine), or 
according to some accounts in Yemen.  3   His father died when the son was 
still very young, and he subsequently moved with his mother to Mecca, 
where his youth is said to have been marked by two passions, archery 
and learning.  4   He also composed poetry and developed a reputation for 

  Chapter 1 

 Tradition under Siege   

  1         Ibn   Taymiyya   ,  S � ih�  h�  at us �  u  l ahl al-Madı �  na,  in  Majmu    が at al-fata�  wa �   , ed.     が A � mir   al-Jazza � r    and 
   Anwar   al-Ba � z   , 20 vols., 20:163–219 ( Mansura :  Da � r al-Wafa �  ゎ  ,  1997 ), at 20:178 .  

  2     For an accessible overview of al-Sha � i  が ı�  ’s life and career, see     Kecia   Ali   ,    Imam Shai ‘i: 

Scholar and Saint  ( Oxford :  Oneworld ,  2011 ) .  
  3         Ibn Abı�   H � a � tim   al-Ra � zı �     ,  A�  da �  b al-Sha�  i  が ı�   wa-mana�  qibuh , ed.     が Abd al-Ghanı�    が Abd   al-Kha � liq    

( Cairo :  Maktabat al-Kha � njı�   ,  1953 ), 21–23 .  
  4     Ibn Abı�   H � a � tim,  A � da � b al-Sha � i  が ı�   , 22–23.  
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Cultural Remembrance Transformed18

eloquence.  5   Al-Sha � i  が ı �   pursued his studies with determination in spite 
of the family’s straitened i nancial circumstances. In the earliest report 
about al-Sha � i  が ı �  ’s education, reproduced in Ibn Abı�   H � a � tim al-Ra � zı�  ’s 
(d. 327/938)  A � da � b al-Sha � i  が ı �   , al-Sha � i  が ı �   recounts the difi cult beginning of 
his scholarly career:

  I was a [half-]orphan in the care of my mother. She had nothing that she could 
give to [my] teacher [as payment], but the teacher was content with me replac-
ing him in his absence. When I i nished [memorizing] the Quran, I entered the 
mosque  , and I used to sit with the scholars, memorizing Hadith and points of 
law. . . . I wrote Hadith and points of law on [bones]. We had a large old jar, and 
whenever I covered a bone, I put it in the jar.  6     

 Given his limited means, al-Sha � i  が ı �   was forced to use animal bones as writ-
ing material.  7   He is also reported to have gone to the local government 
scriptorium ( dı�  wa � n ), where ofi cial documents were produced, to request 
discarded writing materials, the backs of which he reused for his studies.  8   
In spite of the practical obstacles posed by his circumstances, al-Sha � i  が ı �   
received an excellent education, becoming one of the principal students 
of the Meccan mufti Muslim b. Kha � lid al-Zanjı �   (d. 179 or 180/795–97) 
and the famous traditionist Sufya � n b.  が Uyayna   (d. 196/811).  9   Al-Zanjı�   
is reported to have authorized al-Sha � i  が ı �   to issue legal responsa ( fata � wa �  ) 
when the latter was still in his teens  .  10   

 In his late teens or early twenties, having already gained some renown 
as a scholar, al-Sha � i  が ı�   decided to study the legal tradition in greater depth. 
For this purpose, according to Ibn Abı�   H � a � tim, he borrowed a copy of 
Ma � lik’s  Muwat � t � a ゎ   and committed it to memory. Afterward, he wanted to 
have the text that he had memorized checked and explained by its author. 

  5     How much of al-Sha � i  が ı�  ’s  Dı�  wa � n      (the collection of poetry assembled and attributed to 
him by later scholars) is authentic remains to be determined, but there are sufi cient 
examples in the earliest sources to coni rm that al-Sha � i  が ı �   did compose poetry. See, for 
example,   Dı�  wa�  n al-Ima �  m al-Sha�  i  が ı�   , ed.     が Umar Fa � ru � q   al-T � abba �  が     ( Beirut :  Da � r al-Arqam , 
n.d.) ; and   Dı �  wa�  n al-Sha �  i  が ı �   , ed.    Muja � hid   Bahjat    ( Damascus :  Da � r al-Qalam ,  1999 ) .  

  6     Ibn Abı�   H � a � tim,  A � da � b al-Sha � i  が ı�   , 24.  
  7     Evidence of the practice of writing on bones has survived; see     Albert   Dietrich   ,  “Zwei 

arabisch beschriftete Knochenst ü cke aus dem mittelalterlichen  Ä gypten,”   Le Mus é on   65  
( 1952 ):  259 –70 .  

  8         Abu �  Bakr   al-Bayhaqı �     ,  Mana �  qib al-Sha�  i  が ı �   , ed.    al-Sayyid Ah � mad   S � aqr   , 2 vols. 
( Cairo :  Maktabat Da � r al-Tura � th ,  1971 ), 1:93 .  

  9         Muh � ammad Abu �    Zahra   ,  al-Sha�  i  が ı�  : H � aya�  tuhu wa- が as�  ruhu, a�  ra�   ゎ uhu wa-i qhuh  ( Cairo :  Da � r 
al-Fikr al- が Arabı �   ,  1948 ), 15–46 .  

  10     Ibn Abı�   H � a � tim,  A � da � b al-Sha � i  が ı�   , 39–40.  
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Tradition under Siege 19

Accordingly, he traveled to Medina and approached Ma � lik, whom he 
persuaded to   hear his recitation of the work:

  I said, “I want to hear the  Muwat � t � a ゎ   from you.” He said: “Find someone to read 
[it] to you.” I said: “No, you must hear my recitation, and if you i nd it agreeable, 
I will then recite [to the end].” He said: “Find someone to read [it] to you.” But I 
insisted until he said, “Recite.” And when he heard my recitation, he said, “Recite 
[on],” so I recited to him until I had i nished it.  11     

 This report indicates that in the usual system of instruction in Ma � lik’s 
Medinan circle a junior student i rst attended the lessons of advanced stu-
dents of Ma � lik. These would recite and explain the text of the  Muwat � t � a ゎ   
to a group of novices, who would follow along (and possibly make sup-
plementary notes  ) in their own copies of the work.   Once the student 
had mastered the text in this way, he then probably had the opportunity 
to hear it from the master directly in order to validate the correctness 
of his written copy.  12   Al-Sha � i  が ı �  , however, insisted on the more exclusive 
procedure of Ma � lik listening to him recite the  Muwat � t � a ゎ   from memory.  13     
Clearly, he felt coni dent enough to skip the lessons with Ma � lik’s senior 
students and immediately demand the attention of the master.     

   Ma � lik was a native of Medina, born in the 80s or 90s (700s or 710s 
CE). His ancestors seem to have originated in Yemen, but his family had 
become integrated into the Qurashı�   clan of Taym b. Murra.  14   This clan 
could boast of some of the most illustrious Companions of the Prophet 
Muh � ammad, among them his favorite wife,  が A �  ゎ isha, and her father, the 
i rst caliph, Abu �  Bakr,  15   who had accompanied the Prophet when the 
latter had left hostile Mecca to migrate to the welcoming   Medina. This 
exodus ( hijra ) had led to the establishment of the i rst community of 
Muslims. So momentous was the event of the Hijra that it was taken as 
the starting point of the Muslim calendar, instead of, for example, the 

  11     Ibn Abı�   H � a � tim,  A � da � b al-Sha � i  が ı�   , 27–28.  
  12     This method of  viva voce  transmission and learning came to be known as  sama �  が  , liter-

ally “hearing.” See     Fuat   Sezgin   ,  Geschichte des arabischen Schrifttums , 13 vols. ( Leiden : 
 E. J. Brill ,  1967 –), 1:58–60 , and Chap. 6 of this volume.  

  13     This method of transmission is termed  qira �  ゎ a  (“reading”); see Schoeler,  The Oral and the 

Written , 32, and Chap. 6 of this volume.  
  14     On the issue of Ma � lik’s ancestry, see     Muh � ammad Abu �    Zahra   ,  Ma�  lik: H � aya�  tuhu 

wa- が as�  ruhu, a �  ra�   ゎ uhu wa-i qhuh  ( Cairo :  Maktabat al-Anjilu �  al-Mis 
 riyya ,  1952 ), 26–27 .  
  15         Ibn   Hisha � m   ,  Sı�  rat Ibn Hisha�  m , ed.    Majdı �   Fath � ı�     al-Sayyin   , 5 vols. ( Cairo :  Da � r al-S � ah � a � ba , 

 1995 ), 2:361 ;     M.   Lecker   , “Taym b. Murra,” in  Encyclopaedia of Islam , 2nd ed., ed. 
   P. J.   Bearman    et al., 12 vols. ( Leiden :  E. J. Brill ,  1960 –2004)  [henceforth  EI2 ], 10:401.  
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Cultural Remembrance Transformed20

i rst instance of revelation. For Ma � lik, the Hijra established Medina as 
the heart of Islam; he believed that the whole oasis was a sacred precinct 
( h � aram ), in contrast to Mecca, where only the ancient temple ( al-bayt 

al- が atı �  q , the Ka が ba) was sacred.  16   He argued that Medina had been blessed 
not only in the past by Muh � ammad’s residency during his lifetime, but 
also in the present by the presence of the Prophet’s grave, and it would be 
further blessed in the future, after resurrection, when it would host one 
of the gardens of paradise.  17   

 It is not difi cult to imagine how immediate a connection Ma � lik must 
have felt to the origins of Islam: he still met and heard Hadith from 
Na � i  が    (d. 117–20/735–38), the scholar and client   ( mawla �  ) of the famous 
Companion  が Abd Alla � h b.  が Umar (d. 73/693).  18   Less than ninety years 
separated Ma � lik’s birth from the death of Muh � ammad in 11/632, and 
only a little more than half a century from the transfer of the capital 
from Medina to Kufa   in Iraq under the fourth caliph,  が Alı�   b. Abı�   T � a � lib 
(r. 35–40/656–61). Furthermore, in contrast both to recently built towns 
such as Kufa and to old centers of civilization with their pre-Islamic monu-
ments, such as Damascus and Alexandria, Medina was i rst and foremost 
the city of Muh � ammad. For Ma � lik, the landscape of Medina was thus a 
sacred landscape: to walk in its streets was to walk the same streets the 
Prophet had trodden after receiving divine revelation.  19     Everyday items 
that one encountered, such as the measures that the Medinans used to 
quantify dates and other agricultural produce, were in fact artifacts from 
the prophetic age.  20   The entire city was a storehouse of memories that led 
all the way back to the sacred age of revelation. 

 While on the one hand these memories were woven into everyday 
communal practice, carried forward by the collective memory of the 
city’s inhabitants, there was also an explicit scholarly discourse that 
externalized these memories into a normative teaching that was trans-
mitted in circles of learning. The scholars   who perpetuated this discourse 
saw themselves in the role of guardians and preservers of a   tradition 

  16         Jala � l al-Dı�  n   al-Suyu � t 	 ı�     ,  al-H � ujaj al-mubı�  na fı�   al-tafd � ı�  l bayna Makka wa-l-Madı �  na , ed.     が Abd 
Alla � h   al-Darwı �  sh    ( Damascus :  al-Yama � ma ,  1985 ), 38 .  

  17         Al-Qa � d � ı�    が Iya � d �  b. Mu � sa �    al-Yah � s 
 u � bı�     ,  Tartı�  b al-mada �  rik wa-taqrı�  b al-masa �  lik li-ma が rifat 

a が la�  m madhhab Ma�  lik , ed.    Ah � mad Bakı�  r   Mah � mu � d   , 8 vols. ( Rabat :  Wiza � rat al-Awqa � f 
wa-l-Shu ゎ u � n al-Isla � miyya ,  1965 –83), 1:32–36 .  

  18     Harald Motzki, “Whither H � adı�  th Studies?,” in  Analysing Muslim Traditions , 47–124.  
  19     Al-Qa � d � ı�    が Iya � d � ,  Tartı�  b al-mada � rik , 1:34–35.  
  20         Abu �  Bakr   al-Bayhaqı �     ,  al-Sunan al-kubra�   , 10 vols. ( Hyderabad :  Majlis Da �  ゎ irat al-Ma が a � rif 

al-Niz 
 a � miyya ,  1925  or 1926), 4:171 .  
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Tradition under Siege 21

whose signii cance reached far beyond the specii c locality of Medina. As 
Ma � lik, one of the leading i gures in this community of scholars, asserted, 
“everyone ought to follow the people of Medina.”  21   For him, the commu-
nal practices of the Medinans, safeguarded by their scholars, embodied 
the authentic memory of the sacred age of revelation as passed down 
from generation to generation in the hallowed city of the Prophet. The 
Medinan tradition therefore represented a template of correct behavior 
for all Muslims, regardless of location.   

 Such a view had its justii cation. Unlike the Israelites or the early 
Christians, the Muslim community had been from its inception auton-
omous, autonomy literally denoting the capacity to give oneself the 
law. Indeed, the very name of Medina denotes in Aramaic a “place of 
jurisdiction.”  22   As the constitution (or constitutions) of Medina demon-
strates, a legal framework was in fact constitutive of the Muslim polity 
in Medina under Muh � ammad’s leadership.  23   Subsequent generations of 
Muslims were not confronted with the task of conjuring up laws from 
dead texts; rather, they inherited an ongoing legal tradition that con-
nected each generation back in time to the prophetic past.   This continuity 
allowed legal practices to function as an independent carrier of cultural 
memory   alongside the Quran and the body of Hadith.  24   The law thus 
possessed its own authority, an authority that was mimetic rather than 
hermeneutic. 

 By the mid-second Hijri century, however, a perceptible shift was tak-
ing place in the Medinan scholarly discourse. Two of the most promi-
nent jurists of Medina, Ma � lik and the slightly older  が Abd al- が Azı�  z b. 
al-Ma � jishu � n   (d. 164/780 or 781),  25   each set out to codify the hitherto 
aural normative tradition of Medina into authoritative written form. 
This new development was at least partly triggered by the emergence 

  21     “Al-na � s taba が un li-ahl al-Madı�  na”;      が Abd al-Fatta � h �  Abu �    Ghudda   , ed.,  Nama�  dhij min 

rasa�   ゎ il al-a ゎ imma al-salaf  ( Aleppo :  Maktab al-Mat 	 bu �  が a � t al-Isla � miyya ,  1996 ), 31 .  
  22         Charles   Torrey   ,  “Medina and  ΠΟΛΙΣ , and Luke i. 39,”   Harvard Theological Review   17  

( 1924 ):  83 –91 .  
  23         Michael   Lecker   ,  The “Constitution of Medina”: Muh�  ammad’s First Legal Document  

( Princeton, NJ :  Darwin Press ,  2004 ) .  
  24     Continuity does not, of course, imply immutability. The extent to which Islamic legal 

practice in the i rst Hijri century may have rel ected borrowing from other legal tradi-
tions is a separate issue that lies outside the scope of this book.  

  25     Not to be confused with his son,  が Abd al-Malik (d. 212 or 214/827–30); see     Abu �  
 が Umar Yu � suf b.  が Abd   al-Barr   ,  al-Intiqa�   ゎ  fı�   fad � a �   ゎ il al-a ゎ imma al-thala �  tha al-fuqaha�   ゎ  , ed. 
    が Abd al-Fatta � h �  Abu �    Ghudda    ( Aleppo :  Maktab al-Mat 	 bu �  が a � t al-Isla � miyya ,  1997 ), 104–5 . 
Regarding the short extant fragment of Ibn al-Ma � jishu � n’s work, see     Miklos   Muranyi   ,  Ein 

altes Fragment medinensischer Jurisprudenz aus Qairawa�  n  ( Stuttgart :  F. Steiner ,  1985 ) .  
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of a new type of legal reasoning that was primarily associated with the 
heartland of the caliphate in Iraq but whose transforming presence began 
to be felt also in Medina.    

  The Nature of Iraqi  RA ゎ Y  

   Already in the century after the Prophet’s death, Iraq had become a hot-
bed of economic prosperity, political factionalism, theological schisms, 
and intellectual speculation. Kha � rijı�    , Mu が tazilı�    , and various strands of 
Shi が i theologies formed primarily in Iraq, and Basra and Kufa became 
the cradles of Arabic grammar, lexicography, and related i elds. With the 
Abbasid revolution in 132/750, the center of political power also returned 
to Iraq, leading to the foundation of the prosperous city of Baghdad and 
to extensive patronage for Iraqi scholarship.   During the early years of 
Abbasid rule, a number of jurists, most prominently  が Uthma � n al-Battı �     
(d. 143/760) in Basra and Abu �  H � anı �  fa   (d. 150/767) in Kufa, formed inl u-
ential circles in which they elaborated distinctive systems of legal reason-
ing. Already their contemporaries appear to have recognized that their 
method was in certain ways revolutionary.  26   It was widely acknowledged 
that the Companions of the Prophet   had engaged in legal reasoning, in 
the sense both of applying general rules to specii c cases and of extending 
existing rules to cover new situations. Nevertheless, as will be seen, there 
was an equally clear recognition among second-/eighth-century observers 
that they were witnessing the emergence of a new kind of reasoning.  27   

 This novel approach, one that would prove profoundly unsettling and 
eventually divide the scholarly community into supporters and oppo-
nents, was characterized by the use of    ra ゎ y . The term  ra ゎ y  has been inter-
preted variously as common sense,  28   rationalism  ,  29   or legal opinions;  30   
in general, it denotes the exercise and outcome of a jurist’s individual 
reasoning in resolving a legal question. Previous scholarship has analyzed 

  26         Al-Khat 	 ı�  b   al-Baghda � dı�     ,  Ta �  rı�  kh Madı �  nat al-Sala�  m , ed.    Bashsha � r  が Awwa � d   Ma が ru � f   , 17 vols. 
( Beirut :  Da � r al-Gharb al-Isla � mı�   ,  2001 ), 15:543–86 .  

  27     For an extensive collection of reports on early versions of  ra ゎ y  and their differences, see 
    Ibn al-Qayyim   al-Jawziyya’s     I が la�  m al-muwaqqi が ı�  n , ed.    Ha � nı�     al-H � a � jj   , 4 vols. in 2 ( Cairo : 
 al-Maktaba al-Tawfı �  qiyya ,  2013 ), 1:71–102 .  

  28         G. H. A.   Juynboll   ,  Muslim Tradition: Studies in Chronology, Provenance, and Authorship 

of Early H � adı�  th  ( Cambridge :  Cambridge University Press ,  1983 ), 33 ;     Christopher  
 Melchert   ,  The Formation of the Sunni Schools of Law, 9th–10th Centuries C.E.  ( Leiden : 
 Brill ,  1997 ), 1 .  

  29         Wael B.   Hallaq   ,  The Origins and Evolution of Islamic Law  ( Cambridge :  Cambridge 
University Press ,  2005 ), 74–75 .  

  30         Jeanette   Wakin    and    Aron   Zysow   ,  “Ra ゎ y,”  in  EI2 ,  12 : 687  .  
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the phenomenon of  ra ゎ y  primarily in juxtaposition to Hadith, identifying 
 ra ゎ y  with legal reasoning that deals with areas of the law beyond the lit-
eral scope of the revealed texts.  31   In this discussion, however, I focus on 
the dialogic nature of  ra ゎ y  as the crucial characteristic that explains its 
particular methodology and use of sources, especially Hadith. 

 The dialectic method of the new  ra ゎ y  movement in Iraq differed mark-
edly from another model of scholarly debate that came to dominate legal 
discourse later on, namely, the formulation of a coherent statement of 
an argument and its evidence followed by a similarly complete refuta-
tion ( radd ) and, possibly, subsequent counterrefutations.   A  ra ゎ y  debate, 
by contrast, took place through the progressive exchange of propositions 
(theses) and counterpropositions (antitheses) that did not outline a com-
prehensive argument but rather probed the details of particular hypo-
thetical situations through questions and assertions that were implicitly 
juxtaposed with the statements uttered by the opponent. These were 
often introduced by the interrogatory phrases  a-ra ゎ aita ,  a-fa-ra ゎ aita , and 
 a-la �  tara �   (“is it not the case that” or, as more generally used, “tell me your 
opinion about”).  32   It is possible that it was the use of these phrases that 
gave the  ra ゎ y  movement its name, given the common root  r - ゎ - y , which 
relates to perception, and the fact that those engaged in  ra ゎ y  were also 
referred to as the “people of  a-ra ゎ aita, a-ra ゎ aita .”  33   

 While the earliest lengthy example of the dialectic method is probably 
represented by the debates between the illustrious Iraqi jurist Abu �  H � anı�  fa 
and his contemporary, the Kufan judge Ibn Abı �   Layla �    (d. 148/765),  34   a 
more detailed demonstration of the nature of this type of debate – the 
kind of reasoning that it involved and the types of conclusions that it 
produced – can be seen in   a debate between al-Sha � i  が ı �   and Abu �  H � anı �  fa’s 
student al-Shayba � nı�  . The discussion is reported by al-Sha � i  が ı �   as follows:

  [Al-Shayba � nı�  ] said: “What is your opinion about a man who misappropriates 
( ghas � aba )   a log from another man and builds on top of it a building, spending 

  31     Beginning with     Ignaz   Goldziher     ,  The Z � a �  hirı�  s: Their Doctrine and Their History , trans. 
   Wolfgang   Behn    ( Leiden :  E. J. Brill ,  1971 ), 3, 7 .  

  32         Heinrich L.   Fleischer   , “Beitr ä ge zur arabischen Sprachkunde VII,” in  Kleinere Schriften , 
ed. Anton Huber, Heinrich Thorbecke, and Ferdinand M ü hlau, 3 vols. ( Leipzig :  S. Hirzel , 
 1885 –88), 1:481–87 .  

  33     See the statement of the Kufan scholar al-Zabarqa � n   (d. 122/739 or 740), as quoted 
in     Muh � ammad b.   Sa が d   ,  al-T�  abaqa �  t al-kubra�    [partial ed.], 8 vols. ( Beirut :  Da � r S � a � dir , 
 1957 –68), 6:101 .  

  34     As recorded by     Abu �    H � anı �  fa   ’s student Abu �  Yu � suf; reproduced by al-Sha � i  が ı�   in  Ikhtila�  f 
al- が Ira �  qiyyayn  in  al-Umm , ed. Rif が at Fawzı�    が Abd al-Mut 	 t 	 alib, 11 vols., 8:219–390 
( Mansura :  Da � r al-Wafa �  ゎ  ,  2001 ) . I refer to this edition hereafter simply as  Umm .  
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in the process one thousand dinars? Then the owner of the log appears, proving 
through two reliable witnesses that the man has misappropriated his log and built 
this building upon it. What would you decide in this [case]?” I said: “The value 
of [the log] is estimated. If [the owner] agrees, he is awarded the value of the log. 
And if he refuses and only wants his log, the building is taken down and his log 
is returned.” So he said to me: “What is your opinion about a man who misap-
propriates a silver thread and stitches up his own belly with it [after an injury or 
operation], then the owner of the thread appears and proves through two reliable 
witnesses that the man misappropriated the thread with which he stitched up his 
belly? Would you have the thread removed from his belly?” I said: “No.” He said: 
“God is great; you have abandoned your position!” And his followers exclaimed: 
“You have abandoned your position!” So I said: “Do not rush. Tell me: what if 
he had not misappropriated the log from anyone else and wanted to take down 
the building in order to build another one; would that be permissible or imper-
missible for him?” They said: “Permissible.” I said: “So what is your opinion 
( a-fa-ra ゎ aita ) if the thread were his own and he wanted to remove it from his belly 
[thereby opening the wound again]; would this be permissible or impermissible 
for him?” They said: “Impermissible.” I said: “So how can you draw an analogy 
between that which is permissible and that which is not?”  35         

   The question whether an owner has the right to regain his misappro-
priated property even if that property has subsequently been integrated 
into the property of the offender is discussed through sample cases. Once 
al-Sha � i  が ı �   has committed himself to one position, his opponent brings up 
an allegedly parallel example that is meant to extend al-Sha � i  が ı�  ’s position 
to a point that the latter can no longer accept. Al-Sha � i  が ı �   must then dem-
onstrate that the two cases are not in fact genuinely analogous by iden-
tifying a crucial difference ( farq ), in this case the fact that taking down 
the house is in itself permissible, while the removal of the thread and the 
ensuing reopening of the wound are impermissible. 

 The use of the  ra ゎ y  questions ( a-ra ゎ aita ,  a-la �   tara �   , etc.) creates a “graded 
series of cases”  36   in which the discussant moves progressively further 

  35     Ibn Abı �   H � a � tim,  A � da � b al-Sha � i  が ı�   , 160–61. The substantive content of this debate is already 
found in al-Sha � i  が ı�  ’s own work ( Umm , 4:537–38), and it is presented there in a way that 
suggests that it did indeed originate in a debate context. Whether the debate actually 
took place in the extended format provided by Ibn Abı�   H � a � tim is unimportant here: even 
if the issue was dramatized in order to glorify the genius of al-Sha � i  が ı�  , it was nonetheless 
constructed on the model of how a debate should be carried out and therefore allows 
insights into the mechanics of legal dialectics at an early stage   – no later than the direct 
student generation of al-Sha � i  が ı�  , given that Ibn Abı�   H � a � tim al-Ra � zı �   gathered his informa-
tion on al-Sha � i  が ı�   from his students in Egypt. To appreciate the contrast between the  ra ゎ y  
style of debate and that characteristic of the  ahl al-h � adı�  th   , see al-Sha � i  が ı �  ’s argument with 
Ish � a � q b. Ra � hawayh  , reproduced in     Ya � qu � t   al-H � amawı�     ,  Irsha �  d al-arı�  b ila �   ma が rifat al-adı�  b 

[Mu が jam al-udaba �   ゎ  ], ed.    Ih � sa � n    が Abba � s   , 9 vols. ( Beirut :  Da � r al-Gharb al-Isla � mı�   ,  1993 ), 
6:2399–401 .  

  36         Joseph   Schacht   ,  An Introduction to Islamic Law  ( Oxford :  Clarendon ,  1964 ), 205 .  
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Tradition under Siege 25

away from the original proposition that was accepted by his opponent. 
As Baber Johansen   has shown, in the course of this casuistic movement 
“cases are discussed in order to show the boundaries of the legal con-
cept’s validity and the resistance of the subject matter to its inclusion 
within the concept.”  37   Thus, both al-Shayba � nı �   and al-Sha � i  が ı �   agree that 
  misappropriation is impermissible and that the misappropriated prop-
erty must be returned. They disagree, however, regarding the limits of 
this rule, that is, whether the rule should apply in this particular case and 
to what extent its application is curtailed by other rules. Al-Shayba � nı �   
holds that the stolen property itself must be returned only as long as it 
has not been intermixed with the property of the offender; otherwise, 
the latter owes only the value of the object. Al-Shayba � nı �   justii es this 
position by arguing that one cannot consistently hold that all misappro-
priated objects must be returned, calling upon the case of a thread that 
prevents the thief’s intestines from falling out as a striking example. To 
create a consistent rule, he thus implicitly suggests that the obligation 
to return the stolen object itself is dependent on its distinctness from 
the rightful property of the thief. Al-Sha � i  が ı �   proposes (again implicitly) 
an alternative rule: all misappropriated objects must be returned if the 
rightful owner so demands, as long as this does not necessitate a pro-
hibited action – as it would in the thread example  . Methodologically, 
then, the process of  ra ゎ y  begins with an assumption or assumptions that 
both debaters share; this is progressively extended by one of the debat-
ers through  ra ゎ y  questions in order to show either that his own opinions 
are consistent or that his opponent’s opinions are inconsistent with their 
common assumptions.   

   This form of debate is particularly well suited to oral exchanges. 
Compare the preceding debate with an alternative scenario in which each 
jurist gives a i fteen-minute paper on the subject: already the expression 
“giving a paper” suggests that the arguments have been worked out in 
writing, with evidence for the positions having been marshaled and pre-
sented. At the end of such presentations, it would be far more difi cult to 
pronounce a winner without revisiting the arguments in written form. In 
the dialectic debate, on the other hand, the score of the debate is always 
clear: had al-Sha � i  が ı�   been unable to respond to al-Shayba � nı�  ’s claim that he 
had been defeated, the observer would have concluded that al-Shayba � nı�   
had prevailed. If, however, the debate ended after al-Sha � i  が ı �  ’s rebuttal – as 

  37         Baber   Johansen   ,  “Casuistry: Between Legal Concept and Social Praxis,”   Islamic Law and 

Society   2  ( 1995 ):  135 –56 , at 135.  
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the end of the quotation would have us believe – his position appears 
more coherent than al-Shayba � nı�  ’s.   

 A further advantage of this style of  ra ゎ y  dialectic is its avoidance of 
the question of authenticity. The search for common assumptions to fur-
nish the starting point ensures a shared basis for reasoning, whether the 
assumptions stem from commonly accepted legal positions or from texts 
whose authenticity is recognized by both parties.  38   The actual debate is 
then about the ramii cations and applicability of these shared assump-
tions.   This avoidance of textual evaluation was obviously most useful 
with regard to Hadith, given that the discipline of Hadith criticism had 
yet to establish widely accepted criteria for classifying the authenticity 
of prophetic traditions. Before this point, most traditions could not have 
provided the argumentative traction to settle such disputes dei nitively. 

 The downside of the dialectic method of  ra ゎ y  was its effect of generat-
ing countless hypothetical cases ( masa �  ゎ il   ) in the process of  reasoning.  39   
Since these cases were designed to probe the limits of the original com-
mon assumption, they ended up creating many new disputes at their 
intersection with other concepts or sources. In the preceding debate, for 
example, the hypothetical case of the lifesaving thread brought out a dis-
agreement between al-Sha � i  が ı�   and al-Shayba � nı�   regarding the relevance of 
the prohibited nature of the suggested remedy (i.e., the return of the mis-
appropriated thread). The  ra ゎ y  method thus added more and more detail 
to the existing map of Islamic normativity by plumbing the depths and 
exploring the boundaries of already established norms. 

 In the process of elaborating on the most uncontroversial sources, this 
method by its very nature tended to eradicate the normative implications 
of more controversial sources, in particular of Hadith whose authentic-
ity or meaning were not universally accepted. For example, Abu �  H � anı�  fa 

  38     Whether this feature of what I call here  ra ゎ y  dialectic has its origins in the Aristotelian 
sense of dialectic is for the sake of my argument irrelevant; for that debate, see     Cornelia  
 Sch ö ck   ,  Koranexegese, Grammatik und Logik: Zum Verh ä ltnis von arabischer und aris-

totelischer Urteils-, Konsequenz- und Schlusslehre  ( Leiden :  Brill ,  2006 ) . As I demonstrate, 
the basic setup of the  ra ゎ y  debate can be explained in terms of the oral nature of the 
debate and the need to start from common assumptions. Even if we accept Larry Miller’s 
conclusion that from the mid-third/ninth century onward the i eld of dialectic came to be 
dei ned by Aristotelian rules, these rules were most probably accepted because they i tted 
already established practice.   See     Larry B.   Miller   , “Islamic Disputation Theory: A Study 
of the Development of Dialectic in Islam from the Tenth through Fourteenth Centuries” 
(PhD diss., Princeton University,  1984 ) .  

  39     Abu �  H � anı �  fa   is said to have answered 83,000 individual legal questions ( masa �  ゎ il ); see 
    Muh � ammad Za � hid   al-Kawtharı �     ,  Fiqh ahl al- が Ira �  q wa-h�  adı �  thuhum , ed.     が Abd al-Fatta � h �  
Abu �    Ghudda    ( Cairo :  Maktab al-Mat 	 bu �  が a � t al-Isla � miyya ,  1970 ), 59 .  
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and his students utilized the widely accepted principle, enshrined in a 
prophetic tradition, that states,   “With liability comes [the entitlement to] 
proi t” ( al-khara � j bi-l-d � ama � n ).  40   This principle can be used to solve many 
different legal questions, including the case of a person who buys a cow 
with full udders but realizes after milking it that it has a defect, which 
justii es returning the cow for a full refund. The liability-proi t principle 
would grant the buyer the right to keep the milk, given that during the 
period in which the cow was in his possession, he was liable for it. This 
conclusion, however, conl icts with another prophetic tradition, which 
regulates this specii c case and obliges the buyer to pay compensation 
for the milk in the form of a i xed measure of dates.  41   The followers of 
Abu �  H � anı�  fa chose to disregard the specii c Hadith report in favor of the 
greater overall consistency   afforded by adherence to the liability-proi t 
principle.   

 Therefore, although the  ra ゎ y  approach was in theory neutral with 
respect to the substantive basis and content of legal debates, its practi-
cal application, particularly by the H � anafı�  s, favored the prioritization 
of widely accepted reports, especially those that contained maximlike 
rules   (such as the liability-proi t principle) that could be extended to a 
broad set of other, similar cases. In the process, many other transmitted 
reports dealing with individual cases had to be rejected, whenever these 
conl icted with the implications of the general rule as applied to those 
cases. Considering  ra ゎ y  as a dialectic method explains this attitude toward 
Hadith as a function of the rules of debate. The  ra ゎ y  method provided 
a reliable basis for reasoning and a reproducible way of extending this 
basis to cover new issues. To introduce a Hadith that was not generally 
known into a  ra ゎ y  debate was equivalent to pulling a rabbit out of a 
hat. Such Hadith reports existed primarily in the oral realm, though they 
were also written down in note   form.  42   There was no reference work for 

  40     On the liability-proi t principle, see     Abu �  Ja が far   al-T � ah � a � wı �     ,  Sharh �   ma が a �  nı�   al-a�  tha �  r , ed. 
   Muh � ammad Zuhrı�     al-Najja � r    and    Muh � ammad Ja � d   al-H � aqq   , 4 vols. ( Beirut :   が A � lam 
al- Kutub ,  1994 ), 4:17–22 ;     al-T � ah � a � wı �     ,  Mukhtas �  ar al-T�  ah �  a�  wı �   , ed.    Abu �  al-Wafa �  ゎ    al-Afgha � nı �      
( Hyderabad :  Lajnat Ih � ya �  ゎ  al-Ma が a � rif al-Nu が ma � niyya , n.d. ; repr., Cairo: Da � r al-Kita � b 
al- が Arabı �  , 1370/1950 or 1951), 79–80; and     Ibn   al-Qa � s 
 s 
    ,  al-Talkhı �  s �  , ed.  が A � dil Ah � mad  が Abd 
al-Mawju � d and  が Alı �   Mu が awwad �  (Mecca: Maktabat Niza � r Mus 
 t 	 afa �  al-Ba � z  ,  1999 ), 296 . 
For a discussion of this feature of H � anafı �   law, see al-Kawtharı�  ,  Fiqh ahl al- が Ira � q , 32–39.  

  41     See, for example, al-Sha � i  が ı�  ,  al-Risa � la , published as the i rst volume of the  Umm , 1:257–59 
(paras. 1658–70). Throughout this text, my references to the  Risa � la    are to this edition  (hereafter 
simply  Risa � la ), but I also give in parentheses the relevant paragraph numbers in the edition of 
the   Risa � la  prepared by Ah � mad Muh � ammad Sha � kir (Cairo: al-Ba � bı�   al-H � alabı�  ,  1940 ) .  

  42     Schoeler,  Genesis of Literature in Islam , 47–50; Sezgin,  Geschichte des arabischen 

Schrifttums , 1:53–84.  
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Hadith that would have listed them according to either subject or reli-
ability. In contrast to the Quran, whose verses were limited and known to 
all discussants, the prophetic reports circulating in Kufa in Abu �  H � anı �  fa’s 
time were too numerous to be known by anyone except the most spe-
cialized, who still may have disagreed on their authenticity. Given that 
a focused  ra ゎ y  debate necessarily had to involve premises and arguments 
whose value could be reliably evaluated by all participants, the major-
ity of Hadith reports could thus play no role in the dialectic method. 
However, the sidelining of Hadith led to the emergence of a progressively 
widening gap between the bulk of transmitted reports and a growing, 
internally consistent body of legal rulings arrived at through  ra ゎ y . This 
phenomenon gave rise to the charge that the proponents of  ra ゎ y  were 
abandoning the prophetic tradition in favor of their own reasoning.  43     

 A second reason for the charge that  ra ゎ y  was inimical to sound Islamic 
teaching was the contingent and ephemeral nature of its results.   Ma � lik 
found this feature disturbing. He complained that “whenever  ra ゎ y  is fol-
lowed, someone else who is stronger in  ra ゎ y  comes along, and then you 
follow him. So whenever someone comes who defeats you [in debate], 
you follow him. I see no end to this.”  44     As a method of debate,  ra ゎ y  was 
incompatible with a view of the law as a stable path that one must sim-
ply follow. Rather, anyone who engaged in  ra ゎ y  and thereby accepted its 
ground rules also had to accept that what he considered correct could be 
overturned by a more skilled dialectician. This fundamental uncertainty 
contradicted the view held by Ma � lik and other Medinan scholars of a 
normative teaching that l owed organically from the past and existed 
within the community.    

   RA ゎ Y  in Medina 

 The notion that the systematizing legal reasoning associated with Iraqi 
jurists was at odds with the established normative tradition of Medina 
appears already in a report in Ma � lik’s work, the  Muwat � t � a ゎ  :

      Rabı �   が a b. Abı�    が Abd al-Rah � ma � n said,   “I asked Sa が ı�  d b. al-Musayyab, ‘How much 
[blood-money   must be paid] for the i nger of a woman?’ He replied, ‘Ten  camels.’ 
I said, ‘How much for two i ngers?’ He said, ‘Twenty camels.’ I asked, ‘How much 

  43         Khalı�  fa Ba �  Bakr   H � asan   ,  al-Ijtiha�  d bi-l-ra ゎ y fı�   madrasat al-H � ija�  z al-i qhiyya  ( Cairo : 
 Maktabat al-Zahra �  ゎ  ,  1997 ), 279–90 .  

  44         Ibn  が Abd   al-Barr   ,  Ja�  mi が  baya �  n al- が ilm , ed.    Abu �  al-Ashba � l   al-Zuhayrı �     , 2 vols. ( Dammam : 
 Da � r Ibn al-Jawzı�   ,  1994 ), 2:1085–86 .  
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for three?’ He said, ‘Thirty camels.’ I said, ‘How much for four?’ He said, ‘Twenty 
camels.’ I said, ‘Her wound is greater and her afl iction more severe, [but] her 
blood-money is less?’ He asked,   ‘Are you an Iraqi?’ I said, ‘No; rather, I am a 
scholar who seeks i rm proofs, or an ignorant man who seeks knowledge.’ Sa が ı�  d 
said, ‘It is the tradition ( sunna   ), my nephew.’”  45     

 The “Iraqi” way, then, was to subject the tradition to rigorous reasoning, 
seeking consistency both within the body of transmitted tradition and 
among decisions covering new cases.   If the report is accurate, this kind 
of approach was already viewed as typically Iraqi before the end of the 
i rst Hijri century, given that Sa が ı �  d b. al-Musayyab, a prominent Medinan 
jurist, died around 94/712 or 713  .   Crucially, however, Rabı �   が a, the ques-
tioner, was not in fact Iraqi but rather hailed from Medina. Rabı �   が a b. Abı �   
 が Abd al-Rah � ma � n Farru � kh (d. 130 or 136/749–60) also became known as 
Rabı�   が a al-Ra ゎ y, “Rabi が a the legal reasoner.” He was one of Ma � lik’s teach-
ers and counted among the most important Medinan scholars of his gen-
eration.   The fact that a Medinan of such stature was associated with the 
new “Iraqi” style of reasoning indicates that the appeal of this trend was 
not limited to the East but also affected the conservative scholarly circles 
of Medina  . The reactions of Ma � lik and other Medinans to Rabı�   が a, in turn, 
reveal their apprehension regarding the inl uence of  ra ゎ y  and their efforts 
to uphold the unity of the Medinan tradition.   

   In his statements about Rabı�   が a, Ma � lik displays a great deal of respect 
for his teacher: in the anecdote quoted, he presents Rabı�   が a’s question-
ing of the tradition as a sincere search for knowledge, rather than as 
the outcome of adherence to an Iraqi intellectual fashion. Nevertheless, 
Rabı�   が a undoubtedly visited Iraq, and it is known that late in his life he 
was appointed a judge in the Iraqi province of Anbar by the i rst Abbasid 
caliph, al-Saffa � h �  (r. 132–37/749–54).  46   One report even depicts him in 
debate with Abu �  H � anı �  fa  .  47   By contrast, Ma � lik claimed that during his 
stay in Iraq Rabı �   が a remained in his house, refusing any contact with the 
Iraqis and refraining from issuing legal responsa ( fata � wa �  ) or transmitting 
Hadith.  48   It seems likely that Ma � lik thus sought to distance Rabı�   が a from 

  45         Ma � lik b.   Anas   ,  al-Muwat 	 t 	 a ゎ   [Yah � ya �  al-Laythı �  ’s recension], ed.    Muh � ammad Fu ゎ a � d  が Abd  
 al-Ba � qı�     , 2 vols. ( Cairo :  Da � r Ih � ya �  ゎ  al-Tura � th al- が Arabı �   ,  1951 ), 2:860 ; see also     Ma � lik b.  
 Anas   ,  Muwat 	 t 	 a ゎ  al-Ima�  m Ma �  lik   , ed.    Muh � ammad Mus 
 t 	 afa �    al-A が z 
 amı�     , 8 vols. ( Abu Dhabi : 
 Mu ゎ assasat Za � yid b. Sult 	 a � n ,  2004 ), 5:1261–62 . While the latter is a superior edition that 
incorporates all extant recensions, the former is most widely available; accordingly, refer-
ences are to the former unless otherwise specii ed.  

  46     Al-Khat 	 ı�  b al-Baghda � dı�  ,  Ta � rı �  kh Madı�  nat al-Sala � m,  9:414.  
  47     Al-Khat 	 ı�  b al-Baghda � dı�  ,  Ta � rı �  kh Madı�  nat al-Sala � m , 9:417.  
  48     Al-Khat 	 ı�  b al-Baghda � dı�  ,  Ta � rı �  kh Madı�  nat al-Sala � m , 9:420–21.  
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association with Iraqi thought. In this effort he was not alone. Ma � lik’s fel-
low Medinan scholar  が Abd al- が Azı�  z b. al-Ma � jishu � n   replied to Iraqi schol-
ars, who referred to Rabı�   が a with the epithet “al-Ra ゎ y,” with the retort 
“You say ‘Rabı �   が a the legal reasoner’; no, by God, I have never seen any-
one keener on protecting the tradition ( sunna   ) than him.”  49   

 However, in spite of their strident public defense of Rabı �   が a, Ma � lik and 
other Medinan scholars clearly harbored concerns regarding their teach-
er’s intellectual tendencies. A letter written to Ma � lik by         al-Layth b. Sa が d 
(d. 175/791), the famous Egyptian jurist, hints at the debates and criti-
cisms among the Medinans, making specii c reference to Ma � lik’s reserva-
tions about Rabı�   が a  :

      [Already] the Companions of God’s Messenger differed after his passing in their 
normative opinions ( futya �  ) with regard to many issues. Were I not certain that 
you are aware of these [points of difference], I would list them for you. Then the 
  Successors of the Companions of the Messenger of God differed, especially Sa が ı�  d 
b. al-Musayyab   and those like him. Then those who came after them differed 
[too]; we met them in Medina and other places. Their leaders in legal opinions 
were Ibn Shiha � b    50   and Rabı�   が a b. Abı�    が Abd al-Rah � ma � n, and you know Rabı�   が a’s 
divergence from what came before. I heard your opinion about him, and the opin-
ion of the prominent Medinans, such as Yah � ya �  b. Sa が ı �  d  ,  51    が Ubayd Alla � h b.  が Umar  ,  52   
and Kathı�  r b. Farqad  ,  53   and even of some who are older than him, regarding what 
compelled you to leave his teaching circle. I mentioned to you and  が Abd al- が Azı�  z 
b.  が Abd Alla � h [al-Ma � jishu � n] some of the faults that I i nd in Rabı �   が a, and both of 
you agreed with me regarding what I detest so intensely.  54     

 While al-Layth acknowledges the existence of a plurality of opinions 
within the tradition, a plurality that his letter generally seeks to defend 
and to justify, it is clear that he considers the opinions of Rabı�   が a to fall 
beyond the scope of acceptable variance. For him, there is a crucial dif-
ference between the multivocality of the Companions and Successors and 
the new interpretations proposed by Rabı �   が a and other  ra ゎ y -minded jurists. 
The former, argues al-Layth, is legitimate, while the latter is not: “We do 

  49     Al-Khat 	 ı�  b al-Baghda � dı�  ,  Ta � rı �  kh Madı�  nat al-Sala � m , 9:417.  
  50     Ibn Shiha � b al-Zuhrı�  , a prominent Medinan Hadith scholar ( muh � addith ); d. 124/742.  
  51     Yah � ya �  b. Sa が ı�  d al-Qat 	 t 	 a � n, a Medinan scholar; d. 198/813 or 814.  
  52     Probably  が Ubayd Alla � h b.  が Umar b. Hafs 
  b.  が A � s 
 im b.  が Umar b. al-Khat 	 t 	 a � b; died in the 

mid-140s/early 760s.  
  53     Kathı�  r b. Farqad al-Madanı�  , originally from Medina, settled in Egypt; d. unknown. 

See     Ibn H � ajar   al- が Asqala � nı�     ,  Tahdhı�  b al-Tahdhı�  b , 12 vols. ( Hyderabad :  Da � r al-Ma が a � rif 
al- が Uthma � niyya ,  1907 –9), 8:424 .  

  54     Abu �  Ghudda,  Nama � dhij , 35–36. For a slightly different version, see     Yah � ya �  b.   Ma が ı�  n   , 
 Ta�  rı �  kh Yah �  ya�   b. Ma が ı�  n , ed.     が Abd Alla � h Ah � mad   H � asan   , 2 vols. ( Beirut :  Da � r al-Qalam , 
 1990 ), 2:374 .  
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not consider it permissible for the inhabitants of the Muslims’ garrison 
towns to come up with something new today that was not done by their 
predecessors among the Companions of the Messenger of God and their 
Successors; because most of the scholars have passed away, and those 
who remain do not resemble those of old    .”  55   Al-Layth thus challenges the 
right of his contemporaries to disagree with their predecessors by draw-
ing on the motif of the corruption of time  .         

 Rabı�   が a and his approach were also viewed unfavorably in the other intel-
lectual center of the Hejaz, Mecca.   The great Meccan scholar (and al-Sha � i  が ı�  ’s 
teacher) Sufya � n b.  が Uyayna analyzed   the  ra ゎ y  phenomenon as follows:

  Hisha � m b.  が Urwa    56   related from his father: “The affairs of the Israelites remained 
in order until the half-castes ( al-muwalladu  n ) – the offspring of foreign captives – 
appeared in large numbers and began to voice speculative opinions ( ra ゎ y ). They 
consequently went astray and led others astray.” . . . Ibn  が Uyayna said: “We looked 
into this and found that the people’s affairs were in order until this was changed 
by Abu �  H � anı�  fa   in Kufa, al-Battı�     in Basra, and Rabı�   が a in Medina. We looked into 
this [further] and found that they were [precisely] from the half-castes, the off-
spring of foreign captives.”  57     

 Ibn  が Uyayna thus lumps Rabı �   が a together with the Iraqi proponents of  ra ゎ y , 
accuses them of corrupting religion, and analogizes the inl uence of  ra ゎ y  
to the corruption of the Jewish religion wrought by Jewish proponents of 
 ra ゎ y .  58   The rationale for this analogy is his explanation for the phenom-
enon of  ra ゎ y  in Islam, namely, the inl uence of foreigners    .    

  The Impact of  RA ゎ Y  within the Judiciary 

 The l uidity of opinions generated by  ra ゎ y  and the ensuing uncertainties 
also seem to have caused consternation for the   Abbasid state bureaucracy. 

  55     Abu �  Ghudda,  Nama � dhij , 35.  
  56     A well-known scholar of Hadith; d. 146/768. His father,  が Urwa b. al-Zubayr (d. 93 or 

94/711–13), was a grandson of the i rst caliph, Abu �  Bakr, and a nephew of the Prophet’s 
wife  が A �  ゎ isha.  

  57     There are various versions of this report with slight differences; see al-Khat 	 ı�  b al-Baghda � dı�  , 
 Ta � rı�  kh Madı�  nat al-Sala � m , 15:543, and     Ibn H � ajar   al- が Asqala � nı�     ,  Fath�   al-ba�  rı�   , 13 vols. ( Beirut : 
 Da � r al-Ma が rifa , n.d.), 13:301 . In     Abu �  Yu � suf Ya が qu � b b. Sufya � n   al-Fasa � wı�  ’s     al-Ma が rifa wa-l-

ta�  rı�  kh , ed.    Khalı�  l   al-Mans 
 u � r   , 3 vols. ( Beirut :  Da � r al-Kutub al- が Ilmiyya ,  1999 ), 3:134 , the 
original statement (“The affairs of the Israelites . . .”) is attributed to the Prophet.  

  58     The corrupting inl uence of foreigners on the Israelites is part of an indigenous 
Jewish exegetical tradition on the story of Solomon. See, for example, the work of the 
Roman-Jewish historian     Titus Flavius   Josephus   ,  The Works of Josephus: Complete and 

Unabridged , new ed., trans.    William   Whiston    ( Peabody, MA :  Hendrickson ,  1987 ), bk. 8 , 
lines 191–93. I am grateful to Jonathan Brown   for the reference.  
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  In the well-known letter of the courtier Ibn al-Muqaffa が  (d. prob-
ably 139/756) to the caliph al-Mans 
 u � r   (r. 136–58/754–75), the former 
complained about the rampant inconsistencies in the court system that 
stemmed from the judges’ use of legal reasoning:

  Among the things that the prince of the believers should look into are the affairs 
of the two cities  59   and other areas, where the differences between contradictory 
rulings have become a grave problem with regard to punishments, marriage, and 
i nancial matters, so that in al-H � ı�  ra  60   a punishment is meted out and a marriage 
is valid, while in Kufa neither is the case. Likewise, something is licit in central 
Kufa, while it is illicit in another part. . . . The one who engages in speculative legal 
reasoning ( ra ゎ y ) is so determined to follow his own reasoning that he will come to 
a decision in a weighty matter affecting the Muslim community – a decision on 
which not a single other Muslim agrees with him – and then he is not ashamed 
to be alone in holding this opinion and to enforce this verdict, while acknowledg-
ing that it is [the result of] his own reasoning and not based on the Quran or the 
Sunna.  61     

 If we assume that the  ra ゎ y  dialectic and the subsequent casuistry rep-
resented the major engines of the new  ra ゎ y  movement,  62   then when Ibn 
al-Muqaffa が  complained that “the differences between contradictory rul-
ings have become a grave problem with regard to   punishments, marriage, 
and i nancial matters,” he was not referring to disagreements regarding, 
for example, whether murder constitutes grounds for execution.   Rather, 
the variance concerned the exact meaning of this rule, especially where it 
interacts with another accepted rule, such as the imperative to avert pun-
ishment by means of doubt ( idra ゎ u   al-h � udu  d bi-l-shubuha � t )  . Abu �  H � anı �  fa, 
for example, developed an impeccable  ra ゎ y  argument according to which 
only those killings that were carried out with a lethal weapon ( al-qatl 

bi-l-muh � addad ) were punishable by death. If other objects, such as a 
stick, were used, the killer may have intended only to injure his victim, 
resulting in accidental manslaughter ( al-qatl bi-l-muthaqqal ). Because the 
latter crime does not merit the death penalty  , this uncertainty activates 

  59     Probably Kufa and Basra.  
  60     A town not far to the south of Kufa.  
  61         Ibn   al-Muqaffa が    ,  Risa � lat al-s � ah � a � ba , in  Rasa�   ゎ il al-bulagha �   ゎ  , ed.    Muh � ammad Kurd    が Alı �     , 

120–31 ( Cairo :  Da � r al-Kutub al- が Arabiyya al-Kubra �  ,  1913 ), at 125–26 . For an analysis 
of this epistle, see     Muhammad Qasim   Zaman   ,  Religion and Politics under the Early 

 が Abba �  sids: The Emergence of the Proto-Sunnı �   Elite  ( Leiden :  Brill ,  1997 ), 81–85 , and 
    Joseph   Lowry   ,  “The First Islamic Legal Theory: Ibn al-Muqaffa が  on Interpretation, 
Authority, and the Structure of the Law,”   Journal of the American Oriental Society   128  
( 2008 ):  25 –40 .  

  62     See Baber Johansen, “Casuistry.”  
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the rule that calls for refraining from the application of corporal punish-
ments  63   where guilt is not certain        .  64   

 While Abu �  H � anı �  fa’s reasoning shows a high degree of sophistica-
tion, the development of such modes of reasoning in a system in which 
each judge   considered himself, at least in principle, entitled to exercise 
individual legal reasoning unfettered by precedent led inevitably to the 
Babylonian confusion described by Ibn al-Muqaffa が .  65   As a solution, Ibn 
al-Muqaffa が  proposed that the caliph codify the law into a single, bind-
ing text, enforced throughout the realm, that would put an end to the 
judicial uncertainties created by  ra ゎ y .   It is tempting to see a direct causal 
relationship between this recommendation and   the reported request 
made by the same caliph, al-Mans 
 u � r, to   Ma � lik during the pilgrimage of 
148 (in 765 or 766).  66   Al-Mans 
 u � r asked Ma � lik to “gather this knowledge 
and record it in writing, while avoiding the strictness of  が Abd Alla � h b. 
 が Umar  , the lenience of Ibn  が Abba � s  ,  67   and the anomalous [positions] of 
Ibn Mas が u � d  .  68   Aim at the middle ground and at what the community and 
the Companions agreed upon.” He, the caliph, would then “compel [the 
people] to follow it.”  69   

 If these reports are authentic, the caliph wanted Ma � lik to record an 
existing normative tradition, not to add another set of new and origi-
nal positions to the debate. Specii cally, al-Mans 
 u � r wanted to codify 
the tradition of that center of Muslim learning that had not yet been 
signii cantly affected by the confusion caused by  ra ゎ y  in Iraq, and that 
possessed a natural authority as the original capital of the Islamic com-
munity: Medina  . Ma � lik’s task was thus to set down the knowledge of 
the Medinan people, which al-Mans 
 u � r trusted – in sharp contrast to the 
opinions of the Iraqis.  70   The caliph also indicated an awareness of the 

  63     Specii cally, penalties falling into the category of  h � ud � u  d �  , i xed criminal sanctions.  
  64         Shams al-Dı �  n   al-Sarakhsı �     ,  al-Mabsu  t 	  , ed.    Khalı�  l   al-Mays   , 31 vols. ( Beirut :  Da � r al-Fikr , 

 2000 ), 26:122–24 .  
  65     Indeed, reports about early judges reveal a high degree of improvisation in legal judg-

ments; see     Muh � ammad b. Khalaf   Wakı�   が    ,  Akhba�  r al-qud � a�  t , ed.     が Abd al- が Azı �  z Mus 
 t 	 afa �   
 al-Mara � ghı �     , 3 vols. ( Cairo :  al-Maktaba al-Tija � riyya al-Kubra �  ,  1947 –50) , e.g., 1:154, 159, 
and 279.  

  66     The date is given by the twentieth-century scholar Muh � ammad Za � hid al-Kawtharı�  , as 
quoted in a note by his student, the editor of Ibn  が Abd al-Barr’s  Intiqa �  ゎ  , 81. The Day of 
Arafat in AH 148 fell on December 29, 765 CE.  

  67     A prominent Companion and cousin of the Prophet; d. 68/687 or 688.  
  68     A prominent Companion who settled in Kufa; d. 32/652 or 653.  
  69     Al-Qa � d � ı�    が Iya � d � ,  Tartı�  b al-mada � rik , 1:92.  
  70     Abu �  Zahra,  Ma � lik , 225–28.  
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differences between the positions transmitted from the Companions and 
wished Ma � lik to record the broad consensus, avoiding the exceptional 
opinions at both the strict and the liberal end of the spectrum.   

 Ma � lik was not the only scholar whom al-Mans 
 u � r approached in order 
to spread Medinan learning. The caliph took several Medinan scholars 
with him to Iraq, most prominently  が Abd al- が Azı�  z b. al-Ma � jishu � n  , who 
remained in Iraq until his death.  71   During his stay he not only taught 
Hadith to Iraqi scholars but also wrote possibly the earliest work that 
sought to synthesize the normative tradition of Medina into a coher-
ent and univocal teaching.  72   It is conceivable that this work, most of 
which has been lost, was also composed in response to a request from 
al-Mans 
 u � r.   

 Ibn al-Ma � jishu � n’s work and Ma � lik’s  Muwat � t � a ゎ   thus emerged within the 
context of a threatened local tradition, and possibly the broader context 
of a centralizing imperial state in search of a unifying and predictable legal 
code.  73   However, the consequences of writing such a work extended far 
beyond what either the Medinans or al-Mans 
 u � r could have predicted.  

  Ma � lik’s  MUWAT � T � A ゎ   and Its Significance 

   Ma � lik called his book  al-Muwat � t � a ゎ  , “the well-trodden path,” rel ecting 
the goal of his project: to set down in written form Islamic normativity 
as enshrined in the traditional practice (  が amal ) of Medina   as a whole. 
The  Muwat � t � a ゎ   not only represents a milestone in the development of 
Islamic law in that it indicates a certain level of sophistication, but it also 
functioned as an agent of this development  . This fertilizing role of the 
 Muwat � t � a ゎ   is based on the   effect of writing on tradition in general and on 
legal thought in particular. 

 Writing does not simply represent the preservation in written form 
of something that previously existed in the oral realm. Rather, it entails 

  71     Ibn Taymiyya,  S � ih � h � at us � u  l ahl al-Madı �  na , 20:170: “Abu �  Ja が far [al-Mans 
 u � r] asked the 
scholars of the Hejaz to travel to Iraq in order to spread knowledge there. . . . Abu �  Yu � suf   
frequented their teaching circles and learned Hadith from them.”     Al-Sha � i  が ı�      also men-
tions in the  Umm  that  “Muh � ammad b. al-H � asan [al-Shayba � nı �  ] informed me that Ibn 
al-Ma � jishu � n  が Abd al- が Azı �  z b. Abı�   Salama and a group of Medinans were with them in 
Iraq” ;  Umm ,  7 : 557  .  

  72     Regarding this work, see Muranyi,  Ein altes Fragment medinensischer Jurisprudenz .  
  73     Benjamin Jokisch   has argued, in my view unconvincingly, that the Abbasid caliph Ha � ru � n 

al-Rashı�  d   commissioned al-Shayba � nı �     to produce a uniform imperial legal code, and that 
the latter’s work was based squarely on Roman law; see     Jokisch   ,  Islamic Imperial Law: 

Harun-al-Rashid’s Codii cation Project  ( Berlin :  W. de Gruyter ,  2007 ) .  
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a signii cant transformation of human thought.  74     As Jack Goody has 
argued persuasively with regard to East African legal systems, which until 
the twentieth century remained purely oral,   the lack of written forms or 
bases of legal reasoning prevented legal practitioners from either devel-
oping abstract concepts or perceiving inconsistencies in their reason-
ing.  75   This is so because texts develop a certain degree of autonomy: as 
“a material object detached from man . . . the written word can become 
the subject of a new kind of critical attention,”  76   since it can be analyzed 
and critiqued much more thoroughly and in depth than the spoken word  . 
  A similar argument has been made by Raymond Tallis in attempting to 
explain the so-called pre-Socratic awakening in the seventh century BCE, 
which saw the emergence of philosophical thought. Tallis argues that 
“sustained passages of writing make greater tracts of general meaning . . . 
available at a given time. It is consequently possible to see new connec-
tions, disconnections, consistencies and inconsistencies. This enables 
thought to develop the ambition . . . of encompassing the entire world, a 
mode of thinking beyond the endless  ad hoc  of the mythologies  .”  77     I do 
not intend to suggest that there is only one kind of literacy nor that liter-
acy transforms society without society inl uencing the form and usage of 
literacy in return. Nor do I claim that writing is a necessary precondition 
for history, for a sense of the self, or for rationality – however dei ned.  78   
Rather, what I argue here is that the specii c type of literacy that emerged 
in the second/eighth century enabled systematic engagement with a large 
body of information in a way that would have been impossible, at least 
for nonmnemonists, without such literacy. By relieving the burden on 
memory and by setting ideas down in a materially i xed form, writing 
fostered the emergence of a kind of reasoning that distanced itself from 
particulars, searched for universal patterns, and considered higher-level 
methodological questions. 

  74     See     Walter   J. Ong   ,  Orality and Literacy: The Technologizing of the Word  ( London : 
 Methuen ,  1982 ) .  

  75         Jack   Goody   ,  The Logic of Writing and the Organization of Society  ( Cambridge : 
 Cambridge University Press ,  1986 ), 140–42 .  

  76     Goody,  Logic of Writing,  129.  
  77         Raymond   Tallis   ,  The Enduring Signii cance of Parmenides  ( London :  Continuum ,  2008 ), 

122–23 .  
  78     For a critique of Jack Goody’s work, see     Brian V.   Street   ,  Literacy in Theory and Practice  

( Cambridge :  Cambridge University Press ,  1984 ), chap. 2 . The importance of recognizing 
different usages of literacy, as opposed to a simplii ed dichotomy between literacy and 
illiteracy, has been demonstrated by     Sylvia   Scribner      and    Michael   Cole      in  The Psychology 

of Literacy  ( Cambridge, MA :  Harvard University Press ,  1981 ) .  
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Cultural Remembrance Transformed36

 To appreciate the effect of the type of writing that the  Muwat � t � a ゎ   repre-
sented it is important to begin by noting the extent to which writing was 
used among jurists before Ma � lik. Until Ma � lik’s generation,   normative 
teaching was expressed and transmitted primarily in aural form: infor-
mation was  heard  rather than  read , and the direct, face-to-face encoun-
ter between student and teacher was consequently paramount.  79   Writing 
was used in this process as a mnemonic tool for the transcription of the 
spoken word, as it had been for centuries among the Arabs, but it did 
not serve as an expressive device for the development and publication of 
ideas. 

 As Gregor Schoeler   has shown, there is a fundamental difference 
between     texts of the i rst type – transcribed speech, written down to 
produce memory aids ( hypomne � mata ) – and “books properly speak-
ing”  ( syngrammata ) that were deliberately composed and published with 
the aim of conveying ideas to others.  80    Hypomne � mata  were certainly 
used much earlier among Muslim scholars than  syngrammata .   The later 
appearance of the latter is at least in part due to material factors: until 
the introduction of paper in the Islamic world in the second/eighth cen-
tury, the available writing materials were either too rudimentary (animal 
bones, tree bark, stone tablets) or too expensive to produce (parchment, 
papyrus) to sustain a large-scale book culture.  81     Given that  hypomne � mata  
were in most cases simply collections of notes jotted down by students 
during the oral lectures of a teacher, lacking signii cant internal ordering 
and serving the function of private notes for revision, these types of texts 
rarely survived as independent works. Rather, they were consciously or 
unconsciously integrated into the teaching of the student who wrote the 
notes, and who may or may not have credited his ideas to his teacher. The 
next generation of students again took notes in which they recorded their 
teacher’s ideas either as that teacher’s own or as those of the teacher’s 
teacher, and so on. In the passing of generations, the attribution of opin-
ions to a specii c scholar thus becomes increasingly problematic. In addi-
tion, few quoted texts survive this mode of transmission   verbatim.  82   The 
chain of note taking continues until a student writes a proper book – a 
 syngramma  – in which he quotes his teacher from his personal notes.   

  79     See Schoeler,  Genesis of Literature in Islam , 8.  
  80     See, for example, Schoeler,  The Oral and the Written , 46–50.  
  81         Mohammed   Maraqten   ,  “Writing Materials in Pre-Islamic Arabia,”   Journal of Semitic 

Studies   43  ( 1998 ):  287 –310 .  
  82     The exception is those texts that have an explicit codex of transmission, such as was 

developed at a certain point for prophetic Hadith  .  
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From then on, both the author’s and his teacher’s opinions become i xed 
and clearly attributable to their respective originators    .  83   

   Ma � lik’s  Muwat � t � a ゎ   straddled the divide between the oral and the writ-
ten. As the report regarding al-Sha � i  が ı�  ’s initial encounter with Ma � lik shows, 
aurality (perhaps accompanied by note taking) was still the standard in 
 transmission ,   but the  Muwat � t � a ゎ   itself represented a decisive step toward 
writing as a mode of  expression .   In contrast to the notes in which Abu �  
H � anı �  fa’s students recorded their master’s communal debates and that 
were occasionally rewritten to rel ect changes in opinion,  84   Ma � lik sought 
to provide a coherent statement of a single authoritative tradition, that 
of Medina. The  Muwat � t � a ゎ   was ordered by chapters ( mus � annaf ),  85   begin-
ning with the basic ritual laws (  が iba � da � t )   of purity, prayer, almsgiving, and 
so on; moving on to the rules of human interaction ( mu が a � mala � t )  , such 
as sale, marriage, divorce, and criminal law; and ending with a miscella-
neous assortment of ethical, historical, and theological chapters. Instead 
of being simply a collection of written notes that i xed individual opin-
ions and their justii cations on paper,   as was the case with Abu �  H � anı �  fa’s 
 masa �  ゎ il   , Ma � lik’s  Muwat � t � a ゎ   drew together the full range of discrete topics 
in a deliberate and systematic arrangement. By doing this, Ma � lik opened 
up the mental possibility of comprising Islamic law as a whole in a single 
book, not in the sense of laying down every single detail of the law, but 
of touching upon every relevant area of it. 

 Dividing the subject matter into chapters represented another impor-
tant innovation. Far from simply cutting up the law into chunks of equal 
size, the chaptering itself involved a great degree of legal thought. For 
example, the separation of ritual law (  が iba � da � t )   from interpersonal law 
( mu が a � mala � t )   implies the recognition of a signii cant difference between 
the two; this might be derived from the widely accepted conclusion that 
ritual laws, unlike those governing human interactions, are generally 
based on nonintelligible reasons ( ghayr ma が qu  l al-ma が na �  ) and therefore 
cannot serve as the basis of analogy. As another example, placing the 
chapter on marriage   close to the chapter on sales seems to suggest that 
marriage is theorized as a contractual relationship. 

  83         Hossein   Modarressi      documents these stages in the development of early Shi が i   literature 
in  Tradition and Survival: A Bibliographical Survey of Early Shı�  ‘ite Literature  ( Oxford : 
 Oneworld ,  2003 ) .  

  84         Ibn Abı �   al-Wafa �  ゎ    al-Qurashı �     ,  al-Jawa�  hir al-mud � iyya fı � t 	 abaqa �  t al-h�  anai yya , ed.     が Abd 
al-Fatta � h �    al-H � ulw   , 5 vols. ( Cairo :  Da � r Ih � ya �  ゎ  al-Kutub al- が Arabiyya ,  1978 –88; repr., Giza: 
Hajr, 1993), 2:285 ; Melchert,  Formation of the Sunni Schools , 51–52.  

  85     For the difference between a i le of notes ( mudawwana ) and a book ordered by subject 
matter ( mus � annaf ), see Sezgin,  Geschichte des arabischen Schrifttums , 1:55ff.  
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 Arguably the most signii cant characteristic of the  Muwat � t � a ゎ   is its 
i xedness. This contrasts sharply with the l uid notes   of Abu �  H � anı �  fa’s stu-
dents, which recorded only the latest outcomes of the legal debates in his 
circle. This holds true even though we know that Ma � lik kept changing his 
work and publishing altered versions, some of which remain extant in the 
different recensions (and possibly reworkings) of his students.  86   Behind 
these differences, a single work is clearly visible, one that speaks with an 
authority that implies if not an exclamation mark, then a period after 
each ruling it gives  . Compare this with the Iraqi discourses, which – as 
seen earlier – are structured by the  a-la �  tara �  / a-ra ゎ ayta  formulae that, after 
all, introduce questions. It seems plausible that Ma � lik’s work was moti-
vated by a desire to put a stop to the rapid proliferation of legal discourse 
that was caused by the internal logic of the  ra ゎ y  method. Accordingly, 
the  Muwat � t � a ゎ   sought to capture and present a holistic overview of the 
  Medinan normative tradition as manifested in the practice,   が amal , of the 
people of Medina.   

 Even though this practice appears throughout the  Muwat � t � a ゎ   in the 
actions and sayings of the Prophet, prominent Companions   (such as 
 が Umar and his son  が Abd Alla � h), and their Successors   (such as Sa が ı �  d b. 
al-Musayyab),   the tradition is always bigger and always more than any 
of the reports about these individuals. In fact, it is tradition that confers 
normativity on reports about past actions and statements. For Ma � lik, 
normativity and authenticity were not the same: a report may be authen-
tic, but it is tradition that informs us whether or not the report conveys 
an obligation to imitate the described practice. The tradition or prac-
tice of the people of Medina (  が amal ahl al-Madı�  na ) thus functions as the 
 pragmatic context    that demonstrates how the simple semantic meaning 
of transmitted reports should be translated into communal values and 
practices.    87   

  86         Miklos   Muranyi   ,  “Die fr ü he Rechtsliteratur zwischen Quellenanalyse und Fiktion,”  
 Islamic Law and Society   4  ( 1997 ):  224 –41 . For an evaluation of the variance in the 
recensions, see Muh � ammad Mus 
 t 	 afa �  al-A が z 
 amı�  ’s introduction to his edition of Ma � lik’s 
 Muwat � t � a ゎ  , 1:84–118.  

  87     My use of the term  pragmatic context  is based on but partially disagrees with Umar 
Faruq Abd-Allah’  s concept of Medinan practice as  semantic context    in  “Ma � lik’s Concept 
of   が Amal  in Light of Ma � likı�   Legal Theory,” 2 vols. (PhD diss., University of Chicago, 
 1978 ), 1:379 . If   が amal  constituted simply a semantic context, it would bring out the 
meanings of the individual sentences of revelation, but a pragmatic context elucidates 
the meaning of the sentence as an utterance that is directed at a constituency of hearers. 
For a discussion of this distinction, see     Charles W.   Morris   , “Foundations of the Theory of 
Signs,” in  Writings on the General Theory of Signs  ( The Hague :  Mouton ,  1971 ), 17–74 .  
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 In addition, tradition provides normative answers to questions regard-
ing which no transmitted reports exist, thus furnishing the skeletal 
framework of norms derived from transmitted reports with the details, 
specii cs, and procedures necessary to regulate real-life situations.  88   While 
these answers were originally worked out by individual Medinan schol-
ars and/or ofi cials through legal reasoning, in Ma � lik’s view the “hidden 
hand” of tradition selected from among these individual opinions those 
that it would declare normative.  89   The primary instruments of this hid-
den hand were, in Ma � lik’s opinion, the scholars   of Medina. They were 
the guardians and the carriers of the tradition, representing an unbro-
ken line of learned individuals that reached back to the original Muslim 
community.  90   

   In the  Muwat � t � a ゎ  , Ma � lik is keen to mention the sacred sources out of 
which Medinan practice has grown. In contrast, Ma � lik’s Medinan peer 
Ibn al-Ma � jishu � n   foregrounded legal discussions ( kala � m ) and used proof 
texts, such as prophetic traditions, only secondarily.  91   Ma � lik is reported 
to have criticized this method, saying, “But were it I who had done it, 
I would have begun with reports ( a � tha � r ). Then I would have clarii ed 
that by adding the legal discussions.”  92   This difference pertains to far 
more than simply the style of writing. While it is true that Medinan 
practice was the i nal arbiter with regard to what was normative in the 
 Muwat � t � a ゎ  , the transmitted report ( athar ) was logically prior to prac-
tice. By developing his legal discussion out of transmitted reports Ma � lik 
emphasized that normativity moves diachronically, connecting the pres-
ent with the past.   For Ma � lik, Medinan practice presented the portal 
through which this normative teaching could be accessed: it guaranteed 
both the authenticity of its sources and the normativity of its content. 
The collective practice of the Medinan community thus functioned as 
the site of cultural memory  , through which Muslims constructed and 
perpetuated the remembered connection to their collective past. In other 
words, it preserved the identity of Medina as a Muslim community by 
embodying, enshrining, and continuously repeating what it meant to 
be Muslim.   

  88     Abd-Allah, “Ma � lik’s Concept of   が Amal ,” 1:398.  
  89     The working of the “hidden hand” of tradition will be discussed in more detail in the 

context of al-Sha � i  が ı�  ’s critique of Ma � lik in the following chapter.  
  90     Abd-Allah, “Ma � lik’s Concept of   が Amal ,” 1:404.  
  91     Abd-Allah, “Ma � lik’s Concept of   が Amal ,” 1:101; Muranyi,  Ein altes Fragment medinensi-

scher Jurisprudenz , 35.  
  92     Abd-Allah, “Ma � lik’s Concept of   が Amal ,” 1:101.  
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Cultural Remembrance Transformed40

 This function is eloquently described in a quotation attributed to the 
caliph  が Umar b.  が Abd al- が Azı�  z   (r. 99–101/717–20) that Ma � lik used as a 
justii cation of Medinan practice:

    The Prophet and the holders of authority ( wula � t al-amr ) after him established 
traditions ( sunan ). To adhere to them means conforming to the book of God, per-
fecting one’s obedience to Him, and strengthening His religion. . . . Whoever seeks 
guidance from them will be guided, and whoever seeks success through them will 
be successful. And whoever contravenes them “follows a path other than that of 
the believers” ( yattabi が  ghayra sabı �l al-mu ゎ minı�  n ),  93   and God will turn him over 
to what he has turned to.  94     

 The “path of the believers” mentioned in the Quranic verse cited by the 
caliph appears to be the same as the “well-trodden path” ( muwat � t � a ゎ  ) 
that Ma � lik used as the title for his work. The Quran and the prophetic 
example (Sunna) in this conception are not removed, closed sources that 
should be followed in the way that a cookbook is followed. Rather, the 
  Quran functions as the ultimate justii cation for following a continuous 
tradition ( sunan , plural of  sunna ) that, though established by the Prophet 
Muh � ammad, was complemented by the leaders of the community who 
succeeded him.   Tradition is thereby cumulative; it is “living.”  95   To partici-
pate in it means following a path that has been established by the genera-
tions that have come before; it means imitating and repeating this model 
as the way to worship God.   

 Ma � lik’s concept of Medinan practice as the site of cultural memory 
represents a transitional stage between the two forms of cultural memory   
outlined by Jan Assmann  : ritual and textual coherence ( rituelle/textuelle 

Koh ä renz ). Ritual coherence   is exemplii ed by the pharaonic religion, 
which preserved its cultural memory through the cyclical performance 
of rites; textual coherence   was the mode of cultural remembering chosen 
by the Israelites after the destruction of the temple in 70 CE, an event 
that transferred the locus of cultural memory from rites to canonized 
texts, which could no longer be simply repeated and performed, but 
rather required interpretation.  96   Medinan practice falls between these 
models. The primary source of normativity – the prophetic tradition – 
has not been canonized. It is not closed off and demarcated as the Quran 
is; it has not been captured in an authoritative text whose every letter is 

  93     Quran 4:115.  
  94     Quoted via Ma � lik by, e.g.,     Abu �  Bakr   al-A � jurrı�     ,  Kita �  b al-Sharı�   が a , ed.    al-Walı �  d b. Muh � ammad 

b. Nabı�  h �  Sayf   al-Nas 
 r   , 3 vols. ( Cairo :  Mu ゎ assasat Qurt 	 uba ,  1996 ), 1:174 .  
  95     Schacht,  Introduction to Islamic Law , 29.  
  96     J. Assmann,  Das kulturelle Ged ä chtnis , 87ff.  
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i xed and may not be altered.  97   Reports about the actions and sayings of 
the Prophet were known to and extensively used by Ma � lik, but they were 
not by themselves normative – a key criterion of canonization   as used 
in this book. The true essence of the normative tradition for Ma � lik was 
imbued in   the place and community in which he lived, in the quotidian 
“rituals” of daily life as well as in the formal normative discourse of its 
scholars. It could be found in the tools of common use in Medina (such 
as the weights and measures); it existed in the call to prayer, in the gen-
eral customs of the people, and in the judgments of Medinan scholars. 
The obligation of the individual was simply to follow and repeat these 
elements, realizing that even such profane actions as buying and selling 
would take on a ritual character by conforming to and perpetuating 
tradition. 

 At this point, however, the paradox in Ma � lik’s project becomes vis-
ible: if all that was required was to imitate the practice of Medina, what 
was the purpose of his project of codifying   が amal  into written form – a 
step that represents an irrevocable move toward a textual mode of cul-
tural memory? Clearly, Ma � lik’s concept of the practice of Medina did not 
simply amount to “anything that people in Medina do.” The  Muwat � t � a ゎ   
reveals Ma � lik’s careful efforts to match his theory of   が amal  with the mul-
tivocal and contested nature of tradition in Medina in his day by draw-
ing distinctions between transmitted norms and norms derived through 
individual reasoning, as well as between areas that were subject to com-
plete consensus among   Medinan scholars and those regarding which 
only a predominant position could be identii ed.  98   He pointed out that 
already at the time of the Companions un-Islamic practices had appeared 
in Medina, such as usurious speculation on shares in an expected food 
shipment.  99   However, it was the alliance formed by scholars and govern-
ment ofi cials that put a stop to this and, for Ma � lik, to all un-Islamic 
innovations that raised their heads in Medina.   Medinan practice was 
therefore constantly policed and groomed. However, even the scholars 
did not represent an undifferentiated class of upholders of the tradition 
for Ma � lik. For this reason, Ma � lik chose his teachers in Medina very care-
fully – reportedly rejecting the majority.  100     

 The task of following the “well-trodden path” does not, therefore, 
seem to have been a simple one in the eyes of Ma � lik. Although the 

  97     J. Assmann,  Religion und kulturelles Ged ä chtnis , 82.  
  98     Abd-Allah, “Ma � lik’s Concept of   が Amal ,” 2:652–760.  
  99     Ma � lik,  Muwat � t � a ゎ  , 2:641.  

  100     Abd-Allah, “Ma � lik’s Concept of   が Amal ,” 1:72–74.  
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practices that dei ned it permeated the entire city of Medina, they had 
to be extracted and separated from practices and opinions that, though 
present in Medina, did not constitute “normative practice.” The authentic 
tradition thus required constant monitoring in order to prevent disrup-
tion of the sacred cycle of repetition that had persisted in Medina since 
the time of the Prophet. Together with the perception of an impending 
threat posed by the new method of  ra ゎ y , this precariousness of the authen-
tic tradition would have contributed to Ma � lik’s sense that the practice of 
Medina was in danger of being lost and that he needed to build an ark 
for it in the textual form of his  Muwat � t � a ゎ  . 

 The remarkable feature of Ma � lik’s solution to this problem was thus 
its synthetic nature: his concept of Medinan practice is a patchwork of 
elements that Ma � lik himself stitched together, but justii ed as representing 
the tradition of Medina  . This core rationale validates Joseph Schacht’  s 
claim that the earliest, “ancient” Islamic legal schools were primarily 
regional in nature.  101   This does not mean that the proto-Ma � likı�   school   
consisted of a unitary doctrine propagated by all Medinan scholars.  102   
Rather, the terms “the Medinans” ( al-madaniyyu  n )  103   and “the people of 
Medina” ( ahl al-Madı �  na )  104   refer to scholars who claim to speak in the 
name of the Medinan tradition – irrespective of whether they form the 
majority or minority in Medina, or even whether they live in Medina at 
all.   The early legal schools were regional in the sense that they were  justi-

i ed  in explicitly regional terms: the legitimacy of each school’s doctrine 
was based on the perception that it constituted a genuine representation 
of the normative tradition of a specii c locality. The regional schools of 
law were thus analogous to the regional schools of Quranic recitation.  105   
Each local tradition was rooted in the precedent of the Prophet or of one 
or more of his prominent Companions, who connected the local tradition 
directly back to the Prophet himself  .   

  101     Schacht,  Introduction to Islamic Law , 28–29.  
  102     This is how Wael Hallaq   interprets Schacht’s argument, in my view inaccurately. See 

    Hallaq   ,  “From Regional to Personal Schools of Law? A Reevaluation,”   Islamic Law and 

Society   8  ( 2001 ):  1 –26 .  
  103      Umm , 7:557.  
  104         Muh � ammad b. al-H � asan   al-Shayba � nı�     ,  al-H � ujja  が ala �   ahl al-Madı�  na , ed.    Mahdı �   H � asan 

al-Kı �  la � nı�     al-Qa � dirı �     , 5 vols. ( Hyderabad :  Lajnat Ih � ya �  ゎ  al-Ma が a � rif al-Nu が ma � niyya ,  1965 –71 ; 
repr., Beirut:  が A � lam al-Kutub, 1983).  

  105     The variant Quranic readings were justii ed as based on the copies of the Quran that 
were sent to the provinces by the caliph  が Uthma � n; see     Abu �   が Amr   al-Da � nı�     ,  al-Muqni が  fı�   
rasm mas�  a�  h�  if al-ams �  a�  r , ed.    H � asan   Sirrı �      ( Alexandria :  Markaz al-Iskandariyya li-l-Kita � b , 
 2005 ), 31 . I am grateful to Intisar Rabb   for suggesting this analogy.  

terms of use, available at https:/www.cambridge.org/core/terms. https://doi.org/10.1017/CBO9781139649711.004
Downloaded from https:/www.cambridge.org/core. Columbia University Libraries, on 04 Jul 2017 at 14:44:06, subject to the Cambridge Core

https:/www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9781139649711.004
https:/www.cambridge.org/core


Tradition under Siege 43

 This framework of a geographically specii c Medinan tradition, based 
on the continuous reenactment of the example of the Prophet and its later 
accretions as embodied in the “practice of Medina,” is what al-Sha � i  が ı �   
absorbed from his teacher Ma � lik during his sojourn in Medina. Though 
we do not know how long al-Sha � i  が ı �   stayed in Medina, the effect of his 
studies with Ma � lik on his later work was formative. The inl uence of 
Ma � lik is clearly visible throughout al-Sha � i  が ı �  ’  s writings, and the Hadith 
that al-Sha � i  が ı �   learned from Ma � lik subsequently formed the backbone of 
his evidentiary material. Why, then, did al-Sha � i  が ı�   eventually turn against 
his esteemed master? To answer this question, we must follow al-Sha � i  が ı �   to 
Iraq, where the intellectual potential that he had demonstrated in Medina 
began to ripen into an independent and radically novel approach.         
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     Around the year 184/800, al-Sha � i  が ı �   traveled to Iraq, the intellectual cen-
ter of the Muslim world in his time. After the completion of his studies 
with Ma � lik in Medina, al-Sha � i  が ı �   had served as a judge in Yemen, and it 
was in connection with a rebellion in that province that he was sum-
moned to the court of   the caliph Ha � ru � n al-Rashı �  d (r. 170–93/786–809) 
to answer a charge of conspiracy. Al-Sha � i  が ı �   was acquitted of the charge 
and stayed on in Iraq for what appears to have been several years.  1   There 
he encountered leading scholars who represented the major movements 
animating Islamic thought in the third/ninth century: dialectical jurispru-
dence ( ra ゎ y ) and rationalist theology ( kala � m ).   These engagements had a 
deep impact on al-Sha � i  が ı �  . In particular, they shaped the development of 
his ideas about the respective roles of Hadith and communal consensus 
in jurisprudence and contributed to his gradual estrangement from his 
teacher Ma � lik in the direction of his own holistic theory of the law. 

   At the time of al-Sha � i  が ı �  ’s visit, the caliphal seat had just moved from 
Baghdad north to   the twin cities of Raqqa and Ra � i qa,  2   where Ha � ru � n 
al-Rashı�  d’s vast palace complex hosted illustrious jurists, great musicians, 
and scores of renowned poets. The famous grammarian and Quranic 
scholar al-Kisa �  ゎ ı �   (d. 189/805) taught the caliph’s children,  3   while the 

     Chapter 2 

 Debates on Hadith and Consensus   

  1     Abu �  Zahra,  al-Sha � i  が ı�   , 22–24;     Wilferd   Madelung   ,  Arabic Texts Concerning the History of 

the Zaydı �   Ima�  ms of Tabarista �  n, Daylama�  n and Gı�  la�  n  ( Beirut :  Deutsches Orient-Institut , 
 1987 ), 55 .  

  2         Stefan   Heidemann   , “Die Geschichte von ar-Raqqa/ar-Ra � i qa: Ein  Ü berblick,” in  Raqqa 

II: Die islamische Stadt , ed.    Stefan   Heidemann    and    Andrea   Becker   , 9–56 ( Mainz :  P. von 
Zabern ,  2003 ) .  

  3     Rudolf Sellheim, “al-Kisa �  ゎ ı�  ,” in  EI2 , 5:174–75.  
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Christian court physician Ibn Ma � sawayh (d. 243/857) was engaged in 
translating Greek and Syriac works of medicine into Arabic.  4   But even 
with the glamour and vitality of the caliphal court, Raqqa and Ra � i qa 
could not compete with the metropolis of Baghdad  , which dwarfed every 
other city within the Islamic realm; Medina and Mecca were mere vil-
lages in comparison. It was a new city, barely three decades old, with a 
population reaching hundreds of thousands.  5   Under Ha � ru � n al-Rashı �  d, 
Baghdad enjoyed its most prosperous period, with taxes and tribute l ow-
ing to it from Tunisia in the west and India in the east, and traders con-
verging upon it from as far as northern Europe, China, and East Africa. 
While Medina might have felt like a landscape of memories, connecting 
its observer all the way back to the prophetic age, Baghdad was the city 
of the here and now, irresistibly attracting talent from throughout the 
empire. Indeed, it provided hospitable ground even for ideas and artistic 
expressions that were more risqu é  than was acceptable at the caliph’s 
court. In the protected space of the nobles’ courts in Baghdad, unfettered 
by the conservatism of Ha � ru � n, who harbored a particular distrust of 
rationalist theology  ,   Muslim theologians of all stripes and colors debated 
with each other as well as with Magians and Christians.  6      

  The H � anafı �  s and Hadith 

 In the i eld of law, the most inl uential scholars in Iraq at this time were 
Abu �  H � anı�  fa’s students and their students.   The grandson of a non-Muslim 
prisoner of war from today’s Afghanistan, Abu �  H � anı�  fa had grown up and 
spent his life in Kufa. Although he was trained in the Kufan legal tradi-
tion, his systematizing approach to jurisprudence – characterized by 
the methodology of  ra ゎ y , of which he was the unrivaled master – had 
made his name synonymous with Iraqi legal thought. Abu �  H � anı�  fa him-
self had refused to accept a judgeship from the Abbasids and eventually 
died in a Baghdad prison, possibly because he had expressed support 
for an  が Alid uprising against the Abbasids.  7     After his death, however, 
H � anai sm became the preferred legal doctrine of the Abbasid court, its 

  4     Dominique Sourdel, “Ibn Ma � sawayh,” in  EI2 , 3:872–73.  
  5         Jacob   Lassner   ,  The Topography of Baghdad in the Early Middle Ages  ( Detroit :  Wayne 

State University Press ,  1970 ) .  
  6         Josef van   Ess   ,  Theologie und Gesellschaft im 2. und 3. Jahrhundert Hidschra: Eine 

Geschichte des religi ö sen Denkens im fr ü hen Islam , 6 vols. ( Berlin :  W. de Gruyter , 
 1991 –97), 2:31–36 .  

  7         Joseph   Schacht   , “ Abu �  H � anı �  fa al-Nu が ma � n ,” in  EI2 ,  1 : 123 –24 .  
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preeminence sealed by the appointment of Abu �  H � anı�  fa’s student Abu �  Yu � suf   
(d. 182/798) as the judge of Baghdad.  8   By the time of al-Sha � i  が ı�  ’s arrival in 
Iraq, Abu �  Yu � suf had died, leaving Muh � ammad b. al-H � asan al-Shayba � nı�    , the 
Iraq-born son of a non-Arab military family from Syria,  9   the most senior 
surviving disciple of Abu �  H � anı�  fa.   Al-Sha � i  が ı�   attended al-Shayba � nı�  ’s circle, 
studied his works, and engaged him in public debates, developing both deep 
personal respect for al-Shayba � nı�    10   and a passionate critique of the latter’s 
legal approach. This critique can be reconstructed in considerable detail 
from the (hitherto ignored) records of al-Sha � i  が ı�  ’s debates with al-Shayba � nı�   
that al-Sha � i  が ı�   included in the text of his magnum opus,  Kita � b al-Umm .  11   

 Both al-Sha � i  が ı�   and al-Shayba � nı�   had studied with Ma � lik in Medina. 
While al-Shayba � nı�   nonetheless saw himself squarely within the Iraqi tra-
dition of his primary teacher Abu �  H � anı �  fa,   al-Sha � i  が ı �   arrived in Iraq as a 
disciple of Ma � lik. Al-Sha � i  が ı �  ’s allegiance to Ma � lik is evident in the follow-
ing exchange, reported by al-Sha � i  が ı �   and quoted by Ibn Abı�   H � a � tim:  

  Muh � ammad b. al-H � asan [al-Shayba � nı�  ] said to me:     “Which of the two is 
more knowledgeable: our master or yours?” 

 I said:     “In all honesty?” 
 He said:     “Yes.” 
 I said:     “. . . Who knows more about the Quran, our master or yours?” 
 He said:     “Your master.” 
 I said:     “And who is more knowledgeable about the prophetic tradition, 

our master or yours?” 
 He said:     “By God, yours.” 
 I said:     “. . . Who is more knowledgeable about the opinions of the Prophet’s 

Companions and the earlier [jurists], our master or yours?” 
 He said:     “Yours.” 
 So I said:     “All that is left is analogical reasoning, and such reasoning 

can only take place on the basis of these things. But on what basis is 
someone who does not know the sources going to reason?”  12         

  8     Ibn  が Abd al-Barr,  Intiqa �  ゎ  , 331;     Taqı�   al-Dı �  n   al-Maqrı�  zı�     ,  al-Mawa �   が iz 
  wa-l-i が tiba�  r bi-dhikr 

al-khit 	 at 	  wa-l-a�  tha �  r  [ al-Khit � at �  ], 2 vols., 2:333 ( Bulaq :  Da � r al-T � iba �  が a al-Mis 
 riyya ,  1853 ) . 
See also Qasim Zaman,  Religion and Politics under the Early  が Abba � sids , 95–101.  

  9      É ric Chaumont, “al-Shayba � nı�  ,” in  EI2 , 9:392–94.  
  10     Numerous reports attest to al-Sha � i  が ı�  ’s high opinion of al-Shayba � nı�  . One of these quotes 

al-Sha � i  が ı�   addressing al-Shayba � nı�   as “him whose equal has never yet been seen by the eyes 
of man. But who at the same time gives his observer the impression that he is seeing (in 
this one person the virtue of) all who were before him”; translated by     Franz   Rosenthal    in 
“ The Technique and Approach of Muslim Scholarship ,”  Analecta Orientalia   24  ( 1947 ): 
 1 –74 , at 9.  

  11     Although al-Sha � i  が ı�   does not generally name al-Shayba � nı�   as his opponent in the debates, 
the latter’s identity is noted in the text of the  Umm  by al-Rabı�   が ; see  Umm , 7:417.  

  12         Ibn Abı�     H � a � tim   ,  al-Jarh�   wa-l-ta が dı�  l , 4 vols. in 9 ( Beirut :  Da � r Ih � ya �  ゎ  al-Tura � th al- が Arabı�   , 
 1952 –53), 1:4 .  
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 At the beginning of his sojourn in Baghdad, then, al-Sha � i  が ı �   clearly 
identii ed with Ma � lik and seems to have taken it upon himself to defend 
Ma � lik against the criticisms that al-Shayba � nı�   leveled at his erstwhile 
teacher.     Al-Shayba � nı�   authored a dedicated critique of Medinan doctrine 
as represented by Ma � lik,  al-H � ujja  が ala �  ahl al-Madı�  na ; al-Sha � i  が ı �   responded 
with a counterrefutation,  al-Radd  が ala �  Muh � ammad b. al-H � asan   ,  13   as well 
as his own original attack on H � anai sm,  Ikhtila � f  が Alı�   wa-Ibn Mas が u  d   .  14     An 
examination of these works, as well as others composed by Abu �  Yu � suf 
and al-Shayba � nı�  , reveals that   although H � anafı �   thought already early 
on took a speculative turn into the hypothetical abstractions of  ra ゎ y , it, 
too,       retained a regional specii city, rooted in the Kufan legal tradition, 
that precisely mirrored the Medina-centrism of Ma � lik. Specii cally,     the 
H � anafı �  s continued to anchor their normative positions by linking them 
to the authoritative precedent of prominent Kufa-based Companions of 
the Prophet, particularly  が Alı �   b. Abı�   T � a � lib   and Ibn Mas が u � d  .  15   This local-
ized focus is evident, for example, in the two “books of traditions” ( kita � b 

al-a � tha � r ) authored by Abu �  Yu � suf   and al-Shayba � nı�  , respectively: beyond 
a handful of prophetic Hadith, these list exclusively reports from Kufan 
Companions as well as later Iraqi jurists, such as al-Nakha が ı �     (d. 96/715), 
H � amma � d   (d. 120/737), and Abu �  H � anı �  fa    .  16   It is also demonstrated by 
al-Shayba � nı�  ’s efforts (in his  H � ujja  as well as in his  Muwat � t � a ゎ  )  17   to promote 
the opinions of Abu �  H � anı�  fa by stressing their concordance with the posi-
tions of the Kufan Companions, while accusing Ma � lik of contravening 
the positions held by those normative forebears on whose precedent the 

  13     Included in the  Umm , 9:85–169.  
  14     Included in the  Umm , 8:391–521.  
  15     This notion of a continuous chain of scholars stretching back to the Prophet’s time was 

observed among the H � anafı �  s by     Brannon   Wheeler      in  Applying the Canon in Islam: 

The Authorization and Maintenance of Interpretive Reasoning in H � anafı �   Scholarship  
( Albany :  State University of New York Press ,  1996 ), 164–70 .  

  16         Abu �    Yu � suf   ,  Kita �  b al-A�  tha�  r , ed.    Abu �  al-Wafa �  ゎ    al-Afgha � nı�      ( Hyderabad :  Lajnat Ih � ya �  ゎ  
al-Ma が a � rif al-Nu が ma � niyya ,  1936 ) ;     al-Shayba � nı�     ,  Kita �  b al-A�  tha �  r , ed.    Kha � lid    が Awwa � d    
( Damascus :  Da � r al-Nawa � dir ,  2008 ) . On the authenticity of al-Shayba � nı�  ’s works, see 
Sadeghi, “Authenticity of Two H � anafı �   Legal Texts.”  

  17         Al-Shayba � nı�     ,  Muwat 	 t 	 a ゎ  al-Ima�  m Ma �  lik , ed.     が Abd al-Wahha � b  が Abd   al-Lat 	 ı�  f    ( Cairo :  al-Majlis 
al-A が la �  li-l-Shu ゎ u � n al-Isla � miyya ,  1962 ) . The editor as well as many subsequent scholars 
have considered this work to represent al-Shayba � nı�  ’s recension of Ma � lik’s  Muwat � t � a ゎ  ; 
however, the divergence between it and the other extant recensions is signii cant enough 
to indicate, as Jonathan Brockopp   and Yasin Dutton   have concluded, that it is a qua-
si-independent work by al-Shayba � nı�  , in which he draws on his studies with Ma � lik. See 
    Dutton   ’s review of  Early Ma � likı�   Law: Ibn  が Abd al-H � akam and His Major Compendium 

of Islamic Jurisprudence , by Jonathan Brockopp,  Journal of Islamic Studies , 13 ( 2002 ): 
42–49, at 44 .  
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Medinans claimed to base their judgments, namely, Medinan Companions 
such as  が Umar b. al-Khat 	 t 	 a � b and his son  が Abd Alla � h b.  が Umar      .    18   

   Al-Sha � i  が ı �  ’s  Ikhtila � f  が Alı�   wa-Ibn Mas が u  d    turns this strategy against 
al-Shayba � nı�   himself. The entire work – 130 pages in the most recent 
edition  19   – follows a simple and consistent format. Al-Sha � i  が ı �   seeks to 
discredit the H � anafı �  s’ claim to represent the Kufan tradition by system-
atically juxtaposing the opinions of Abu �  H � anı �  fa, al-Shayba � nı�  , and Abu �  
Yu � suf with the opinions of prominent Kufan Companions in order to 
expose the discrepancies between the two. For example, on the question 
of the legal status of an  umm walad   , a slave   woman who has given birth 
to her master’s child, al-Sha � i  が ı �   points out that while  が Alı �     believed that 
such a woman would remain a slave after the master’s death, the fol-
lowers of Abu �  H � anı�  fa disagree with  が Alı �   on this issue – as does al-Sha � i  が ı �   
himself – and follow the contrary opinion of  が Umar b. al-Khat 	 t 	 a � b instead. 
Al-Sha � i  が ı �   criticizes the H � anafı�  s’ divergence from  が Alı �  ’s precedent: given 
that they provide no countervailing evidence to refute the report from 
 が Alı �  , he argues, “if they consider it authentic then they are bound by it.”  20   
This criticism is repeated on a number of different occasions,  21   and it 
demonstrates that al-Sha � i  が ı �   perceived a prima facie obligation on the part 
of the H � anafı�  s to adhere to the Kufan Companions’ opinions    .   

 It is easy to understand how reports about the Companions of the 
Prophet were localized in this manner: the Companions settled and lived 
in towns throughout the Islamic empire, and their unique characteris-
tics and experiences combined with local cultures and practices to form 
distinctive regional traditions  .   But prophetic Hadith were different.   The 
details of the Prophet’s life in Mecca and Medina had a signii cance in 
dei ning Islam and Muslim life that was in theory universal. This univer-
sality formed the basis of Ma � lik’s belief in the normativity of Medinan 
practice  , modeled on the example set by the Prophet, even beyond the 
boundaries of the city; and   it was also acknowledged by the H � anafı�  s, 
who formulated justii cations for the normativity of prophetic Hadith 
that al-Sha � i  が ı�   would later adopt verbatim in his work on legal theory.  22   

  18     For examples, see al-Shayba � nı�  ’s  H � ujja , 1:24–33, and al-Shayba � nı �  ’s  Muwat � t � a ゎ  , 1:79.  
  19      Umm , 8:391–521.  
  20      Umm , 8:440.  
  21     See also, e.g.,  Umm , 8:451 and 463.  
  22         Al-Sha � i  が ı�      quotes al-Shayba � nı �   on two occasions as calling the prophetic example “ an 

indicator toward the meaning that God has intended [in the Quran] ”   ( dalı �  lan  が ala �   ma �   
ara�  da Alla�  h );  Umm ,  7 : 319  and 8:41 . That al-Sha � i  が ı�  ’s unnamed opponent in this exchange 
is in fact al-Shayba � nı �   is coni rmed by     Ibn   al-Huma � m    in  Sharh�   Fath �   al-qadı�  r , 7 vols. 
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Nonetheless, al-Sha � i  が ı �  ’s debates with the Iraqi H � anafı�  s, as documented in 
the  Umm , reveal that the claim of the universal normativity of Hadith, 
wielded by al-Sha � i  が ı �   as the primary weapon in his debates with the 
H � anafı�  s, represented a serious challenge to H � anafı�   doctrine. 

 An illustrative example of this challenge can be found in an impor-
tant section of the  Umm  where al-Sha � i  が ı �   spends a full sixty-eight pages 
recounting a debate on the seemingly minor question of whether   a soli-
tary witness statement accompanied by an oath sufi ces as evidence in 
certain types of court cases.  23   The H � anafı �  s claim that a Quranic verse that 
prescribes two male witnesses or two females and one male for record-
ing a debt (2:282) contradicts a prophetic Hadith according to which 
one witness statement supported by an oath constitutes decisive evidence 
in court  . The H � anafı�  s therefore reject the Hadith and the practice that 
it permits. Al-Sha � i  が ı �  ’s response consists of listing similar cases in which 
the H � anafı�  s do permit Hadith reports to modify apparently unequivocal 
Quranic injunctions. One such case is that of the Quranic verses 4:22–24, 
which prohibit certain types of marriage   but declare everything beyond 
those to be permissible. However, both al-Sha � i  が ı �   and his H � anafı �   oppo-
nent in the debate consider it prohibited for a man to marry a woman as 
well as her aunt, even though such a scenario is not explicitly mentioned 
in the Quranic verses, and both justify their positions by reference to a 
prophetic Hadith.  24     Al-Sha � i  が ı �   thus accuses the H � anafı�  s of inconsistency. 
The H � anafı �   scholar replies that the two cases are marked by a signii cant 
difference: in the latter case, the Hadith report is supported by the fact 
that people agree upon it, which renders it normative.   Al-Sha � i  が ı�   retorts 
that this consensus simply represents the consensus on following a Hadith 
with a sound chain of transmission, since God has obliged humankind to 
follow His Prophet – an obligation, al-Sha � i  が ı�   pointedly remarks, that the 
H � anafı�  s seem to have the coni dence to ignore  . 

 This debate shows that for al-Sha � i  が ı�   the authenticity of a Hadith 
report, as vouchsafed by a sound chain of transmission, was sufi cient 
to establish its normative force.    25     This was the case even for so-called 
single-transmitter reports ( akhba � r al-a � h � a � d )  , that is, Hadith reports whose 

( Damascus :  Da � r al-Fikr , n.d.), 5:357 . For al-Sha � i  が ı�  ’s adoption of this argument, compare 
the quotation with  Risa � la , in  Umm , 1:43 (para. 308).  

  23      Umm , 8:15–83. Al-Sha � i  が ı�   even prefaces the report by saying that he has expended con-
siderable efforts in order to condense his discussions on the subject.  

  24      Umm , 8:48.  
  25     This is evident in al-Sha � i  が ı�  ’s famous statement “If the Hadith is correct, it is my   madhhab ”  ; 

see my “First Sha � i  が ı�  ,” 320.  
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Cultural Remembrance Transformed50

chains of transmission from the Prophet rested at some point on the 
strength of a single transmitter or at most a few transmitters.  26   In prin-
ciple, then, al-Sha � i  が ı�   considered all authentic Hadith formally equal. By 
adopting this view of Hadith, al-Sha � i  が ı �   was moving away from the percep-
tion, characteristic of the regional legal schools, of Hadith as embedded 
in local practice and in the direction of the position held by the tradition-
alists or “Hadith folk” ( ahl al-h � adı �  th   / as � h � a � b al-h � adı �  th ),  27   Hadith-oriented 
scholars whose emphasis on the primacy and sufi ciency of Hadith as 
the basis of law led them to view speculative legal reasoning as a deeply 
suspect, even impious, imposition on revelation.  28   

   Al-Sha � i  が ı�  ’s metamorphosis from a loyal disciple of Ma � lik to an inde-
pendent scholar with a traditionalist view of Hadith most likely began in 
Iraq  . It was probably there that he met   the most important traditionalist 
scholar of his time, Ah � mad b. H � anbal   (d. 241/855), initiating a fruitful 
intellectual exchange: al-Sha � i  が ı�   learned about the developing methods of 
Hadith criticism from Ah � mad and in turn taught Ah � mad legal hermeneu-
tics.    29   The shift in al-Sha � i  が ı�  ’s opinions can be observed within the text 
of the Iraqi debates in al-Sha � i  が ı �  ’s  Umm . For example, in debates that 
most probably form part of the older material in the  Umm , al-Sha � i  が ı �   
stresses the religious authority of Medina,  30   uses Medinan practice as a 
legal argument,  31   and argues that although a particular Hadith report has 
no continuous chain of transmission  , “I have seen that some of the people 
of knowledge in our region know it and follow it, and therefore I, too, 

  26     Such uncorroborated or weakly corroborated reports were juxtaposed with concurrent 
reports ( akhba � r mutawa � tira )  , which, for Muslim scholars, could give rise to certain   as 
opposed to merely probable   knowledge. See Zysow, “Economy of Certainty,” 11.  

  27     “Hadith folk” is one of the terms used for the  ahl al-h � adı �  th  by Christopher Melchert  ; 
see     Melchert   , “ The Piety of the Hadith Folk ,”  International Journal of Middle East 

Studies   34  ( 2002 ):  425 –39 . I prefer George Makdisi’  s term “traditionalists”; see     Makdisi   , 
“ Ash が arı�   and the Ash が arites in Islamic Religious History I ,”  Studia Islamica , no.  17  ( 1962 ): 
 37 –80 .  

  28     Note that the term “traditionalist” ( ahl al-h � adı �  th ) is not synonymous with “Hadith 
scholar” ( muh � addith , occasionally translated as “traditionist”)  . The former denotes a 
certain attitude toward Hadith, the latter scholarly expertise in their study.  

  29     On their meetings and Ah � mad’s praise of al-Sha � i  が ı�  ’s work on legal theory, see Ibn Abı�   
H � a � tim,  A � da � b al-Sha � i  が ı �   , 44, 55–63. Ah � mad’s son  が Abd Alla � h   quotes al-Sha � i  が ı�   from his 
father’s handwritten notes in     Ah � mad b.   H � anbal   ,  al- が Ilal wa-ma が rifat al-rija�  l , ed.    Was 
 ı�   Alla � h  
  が Abba � s   , 4 vols. ( Riyadh :  Da � r al-Kha � nı�   ,  1988 ), 2:383 and 3:422–24 . Al-Sha � i  が ı�  ’s expression 
of coni dence in Ah � mad’s Hadith expertise is quoted in     Ibn Abı�   Ya が la �    al-Farra �  ゎ    ,  T �  abaqa �  t 
al-h�  ana �  bila , ed.     が Abd al-Rah � ma � n   al- が Uthaymı�  n   , 3 vols. ( Riyadh :  al-Ama � na al- が A � mma li-l-
Ih � tifa � l bi-Muru � r Mi ゎ at  が A � m  が ala �  Ta ゎ sı �  s al-Mamlaka ,  1999 ), 1:13 .  

  30      Umm , 7:158 and 160.  
  31      Umm , 7:358.  
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follow it.”  32   Such simple acceptance of the authority of the Medinan tra-
dition is alien to al-Sha � i  が ı �  ’s later thought, as exemplii ed by his arguments 
in the case involving legal evidence quoted previously: in that debate he 
gives no credit to local traditions  33   and considers a Hadith report’s sound 
chain of transmission   to render it prima facie unassailable.   

 By contrast,   the H � anafı�   position on Hadith that emerges from the pre-
ceding exchange bears a surprising similarity to Ma � lik’s view of Hadith 
discussed in  Chapter 1 : for al-Sha � i  が ı �  ’s H � anafı�   opponent, as for Ma � lik,   the 
normativity of a Hadith report is not automatic but rather hinges on its 
acceptance by the community.  34   This distinction is already evident in   Abu �  
Yu � suf’s refutation of the Syrian jurist al-Awza �  が ı �   (d. 157/774)  , quoted by 
al-Sha � i  が ı �  , where Abu �  Yu � suf notes that the number of available Hadith 
reports has increased greatly and argues that “those reports are to be 
excluded that are unknown or not known to the jurists, as well as those 
that agree with neither the Quran nor the Sunna. And beware of   irregular 
Hadith ( sha � dhdh ), and keep to those Hadith to which the community 
adheres and which the jurists know  .”  35   The H � anafı�   approach thus pri-
oritized Hadith that had taken root in communal life or scholarly usage, 
while branding others “irregular”  36   and consequently not normative  . 
This indicates that the H � anafı�  s saw Hadith not as discrete blocks of data 
but rather as integrally connected to communal religious life and identity.   
Accordingly,   the recognized practice of local Companions   could support 
a weak Hadith or even replace a sound one as evidence   for a legal rul-
ing. An example is provided by one of the debates between al-Sha � i  が ı�   and 
al-Shayba � nı�   in the  Umm , where al-Sha � i  が ı �   cites a sound Hadith in sup-
port of his own position and then points out that a Hadith report used 
by the H � anafı�  s as a proof text for their opposing position lacks a con-
tinuous chain of transmission and is consequently critically  weakened.  37   
Al-Shayba � nı�  ’s response consists of citing two Kufan Companion traditions 

  32      Umm , 7:368.  
  33     In fact al-Sha � i  が ı�   considers his opponent’s argument, “that is what our fellow [H � anafı�  s] 

say,” a sign of intellectual bankruptcy; see  Umm , 7:41.  
  34     As for Ma � lik, “community” for the H � anafı �  s did not mean the masses but rather referred 

to the carriers of religious tradition – primarily the scholars  .  
  35     Abu �  Yu � suf in  Siyar al-Awza �  が ı�   , reproduced with comments in al-Sha � i  が ı�  ’s  Umm , 

9:188–89.  
  36     An irregular Hadith later came to be dei ned as a unique report that contradicts other, 

more reliable reports (reliability being determined by the strength of the chain of trans-
mission  ); see Brown,  Canonization of al-Bukha � rı�   and Muslim , 249. However, as seen in 
Chap. 8 of this volume, for H � anafı �  s at this time the term held other meanings.  

  37      Umm , 7:322.  
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that also support his position, one going back to  が Alı�   and the other 
to Ibn Mas が u � d.  38     

 The H � anafı�   view of Hadith – as well as its precariousness – can be bet-
ter understood if we consider the state of Hadith in the late second/eighth 
century.   In contrast to just a century later, when Hadith reports had been 
assembled, evaluated, classii ed, and made available in well-organized col-
lections and concordances, at this time   the great movement of systematic 
Hadith collection was still under way. This movement had begun with the 
generation of scholars who died in the i rst quarter of the second Islamic 
century (before ca. 750 CE),  39   and it had grown into a loose network of 
countless itinerant Hadith scholars who traveled to centers of learning 
throughout the Islamic world in search of localized Hadith reports, gath-
ering, recording, and disseminating them along the way. This process led 
to the wide circulation of thousands of Hadith that had previously been 
known only in particular locales. The spread of Hadith was further accel-
erated by the migration of senior Hadith collectors to major cities; the 
illustrious Hadith scholar Ibn Shiha � b al-Zuhrı�     (d. 124/742), for example, 
moved from Medina to the Umayyad capital of Damascus, taking with 
him an unprecedented wealth of Hadith reports  .    40   For the Iraqis, too, 
Medina   was a major source of newly gathered Hadith. Several Medinan 
Hadith scholars, including  が Abd al- が Azı�  z b. al-Ma � jishu � n (see  Chapter 1 ), 
traveled to Baghdad in the early Abbasid period (the 130s and 140s/750s 
and 760s) at the request of the caliph al-Mans 
 u � r and taught Hadith to 
Abu �  Yu � suf   and other H � anafı�  s.  41   Al-Shayba � nı�     also went to Medina himself 
to study with Ma � lik for three years and returned to Baghdad with Hadith 
that he had learned from Ma � lik.  42   

 The effect of the inl ux of “new,” hitherto unknown prophetic Hadith 
on local legal traditions, including that of Iraq, was profoundly unsettling. 
As seen in the previous chapter,   the dialectical method of  ra ゎ y  perfected by 
the H � anafı�  s in Iraq had created a proliferating, internally consistent body 
of legal rulings that were based on a limited number of generally accepted 
i rst principles, including some widely known Hadith. Such a body of 
rulings could not accommodate anomalous Hadith reports and was thus 

  38      Umm , 7:323–24.  
  39     As has been convincingly argued by Harald Motzki  ; see, for example, his “Whither 

H � adı �  th Studies?” in  Analysing Muslim Traditions , 50–52.  
  40         Michael   Lecker   , “ Biographical Notes on Ibn Shiha � b al-Zuhrı �   ,”  Journal of Semitic Studies  

 41  ( 1996 ):  21 –63 .  
  41     Ibn Taymiyya,  S � ih � h � at us � u  l ahl al-Madı�  na , 20:170.  
  42     Ibn Abı�   H � a � tim,  al-Jarh �  wa-l-ta が dı �  l , 1:4.  
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severely undermined by the appearance, in ever greater numbers, of new 
Hadith that had been vetted and declared authentic by scholars special-
izing in the evaluation of Hadith, but that frequently contradicted estab-
lished H � anafı �   positions. 

 The H � anafı�   response to this threat, then, was to declare the commu-
nity a gatekeeper of normativity: Hadith that were known and accepted 
in local tradition enjoyed priority over Hadith that were not. The extant 
writings of Abu �  H � anı �  fa’s students show that although in some cases they 
did revise their legal positions to conform to conl icting Hadith,  43   in 
many instances they asserted the primacy of the local legal tradition and 
their systematizations of the law over isolated Hadith reports and simply 
let the contradictions stand, leaving it to later generations of H � anafı�  s 
to construct justii cations for these positions.  44   The Iraqi legal tradition 
and the discourse of Hadith thus developed on parallel tracks in H � anafı�   
thought, without being integrated into a methodologically coherent over-
all approach. Al-Shayba � nı�    , for example, held popular lessons on Hadith 
as well as giving lessons on law that contradicted the content of the 
Hadith that he transmitted.    45   

   The H � anafı�  s’ seemingly cavalier attitude toward Hadith scandal-
ized al-Sha � i  が ı �  . He quotes – with disapproval – a H � anafı�   jurist (probably 
al-Shayba � nı�  ) calmly acknowledging the incompatibility of his opin-
ion with a particular Hadith: “The Hadith is authentic, but the jurists 
ignore it.”  46     For al-Sha � i  が ı�  , such eclecticism – accepting the authenticity of 
Hadith but selectively rejecting their implications – was unacceptable. In 
his attacks on this feature of H � anafı�   law we can see the ruthless consis-
tency that came to constitute a central feature of al-Sha � i  が ı �  ’s hermeneutic 
approach. While the H � anafı�  s had sought to systematize the edii ce of the 
law by subjecting its individual rulings to the test of  ra ゎ y , al-Sha � i  が ı �   went 
deeper by striving to systematize the methodological basis of the law as 
a whole.   

 In spite of the centrality of questions related to Hadith and their role 
in law, al-Sha � i  が ı�  ’s debates with the H � anafı�  s were not exclusively about 

  43     Compare, for example, Abu �  H � anı �  fa’s position with that of his students in al-Sarakhsı�  , 
 al-Mabsu  t �  , 1:34–35 and 188.  

  44     For examples of such justii cations, see Abu �  Ja が far al-T � ah � a � wı �  ,  Sharh �  ma が a � nı �   al-a � tha � r , 
4:17–22, and      が Ala �  ゎ  al-Dı�  n Abu �  Bakr b. Mas が u � d   al-Ka � sa � nı �     ,  Bada �   ゎ i が  al-s �  ana �   ゎ i が  fı�   tartı�  b 

al-shara�   ゎ i が  , ed.    Ah � mad  が Abd   al-Mawju � d    and     が Alı �     Mu が awwad �   , 10 vols. ( Beirut :  Da � r 
al- Kutub al- が Ilmiyya ,  1997 ), 8:436 .  

  45     Ibn Abı�   H � a � tim,  al-Jarh �  wa-l-ta が dı �  l , 1:4.  
  46      Umm , 10:276.  
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Hadith. In fact, al-Sha � i  が ı�   took great pleasure in challenging the H � anafı�  s in 
their own area of strength, complex legal reasoning. To take an example, 
all jurists agree on the   impermissibility of a man’s marrying both a woman 
and her mother. According to al-Sha � i  が ı�  ’s account, the H � anafı�  s argued that 
extramarital intercourse between a man and his wife’s mother would dis-
solve his marriage with the daughter. Al-Sha � i  が ı�   responded: “How can 
an illegal act invalidate something that is legal?”   His H � anafı�   opponent 
replied meekly that Abu �  H � anı�  fa   had drawn an analogy with talk unrelated 
to worship during prayer  . Al-Sha � i  が ı�   retorted that such talk invalidates the 
prayer in question, but in order for the analogy to hold it would also 
have to invalidate subsequent prayers. He concluded: “Had anyone else 
than your master drawn this analogy, what would you have said to him? 
Wouldn’t you have said, ‘You have no business talking about law’?”  47   

   The formative inl uence of al-Sha � i  が ı�  ’s debates with al-Shayba � nı�   on the 
development of his legal-theoretical thought is evident in the multiple roles 
that these debates play in his writings. An illustrative example is afforded 
by the discussion, mentioned earlier, of the validity of a witness statement 
and an oath as evidence in a court case. In a section on positive law in the 
 Umm , al-Sha � i  が ı�   quotes extensively from his notes on a debate with “ ba が d �  
al-na � s ,” that is, with al-Shayba � nı�  , in order both to support his position 
on this specii c issue and to develop a critique of al-Shayba � nı�  ’s selective 
use of Hadith.  48   The same debate, in a much more abridged form, also 
provided material for al-Sha � i  が ı�  ’s old, Iraqi  Risa � la   , where al-Sha � i  が ı�   draws 
on his exchange with al-Shayba � nı�   (who is there named explicitly) to make 
the legal-theoretical argument that the Sunna serves as an indication of the 
meaning of the Quran.  49   Finally, in the new, Egyptian  Risa � la , the abstract 
principle at the heart of the debate is again mentioned, but most of the 
substantial legal discussions have been removed and al-Shayba � nı�  ’s identity 
has been erased.  50   Al-Sha � i  が ı�  ’s oral debate with al-Shayba � nı�   on a particular 
point of positive law thus found its way, via repeated written reworking 
and analysis, into al-Sha � i  が ı�  ’s mature, abstracted legal theory  .   

 Al-Sha � i  が ı �  ’s double-pronged attack on H � anai sm via both Hadith and 
reasoning demonstrates that he was not simply a convert to traditionalism 
who was intent on discrediting legal reasoning. Rather, his argumentative 

  47      Umm , 8:71. For another similar instance, see  Umm , 7:419.  
  48      Umm , 8:15–83.  
  49         Badr al-Dı �  n   al-Zarkashı �     ,  al-Bah �  r al-muh�  ı�  t 	  , ed.     が Abd al-Qa � dir  が Abd Alla � h   al- が A � nı �     ,     が Umar 

Sulayma � n   al-Ashqar   , et al., 6 vols. ( Kuwait :  Wiza � rat al-Awqa � f wa-l-Shu ゎ u � n al-Isla � miyya , 
 1992 ), 4:121 .  

  50      Risa � la , in  Umm , 1:43–47 (paras. 308–35).  
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strategy in the debates with the H � anafı �  s reveals an ambitious goal of syn-
thesis. For al-Sha � i  が ı �  , both Hadith and analogy were valid and necessary 
materials for the jurist: each had its distinctive role that complemented, 
rather than undermined, that of the other.  

  Ibn  が Ulayya’s Theory of Consensus 

 While the communitarian doctrines of Ma � lik and the H � anafı�  s accom-
modated Hadith in lawmaking, albeit selectively and – for al-Sha � i  が ı �   – 
inconsistently,   al-Sha � i  が ı �   also found himself defending the normativity 
of Hadith against an all-out attack from the perspective of   rationalist 
theology. According to al-Sha � i  が ı �  ’s own description, his treatise “The 
Sum of Knowledge” ( Jima �  が  al- が ilm   ),  51   included in the  Umm ,  52   reproduces 
his debates with two groups of theologians who deny the validity of 
single-transmitter Hadith ( akhba � r al-a � h � a � d   )  . The names of these scholars 
are not mentioned anywhere in the work.  53   However, the Egyptian legal 
historian Muh � ammad al-Khud � arı�     (d. 1927) has argued that al-Sha � i  が ı�  ’s 
opponents were from the theological milieu of Basra,  54   and with almost 
another century of published material at our disposal, the combined 
analysis of biographical sources, quotations in works of theology, and 
the  Jima �  が  al- が ilm  itself enables us to identify at least one of the opponents 
with a high degree of probability as   the Basran jurist and theologian 
Ibra � hı�  m b.  が Ulayya (d. 218/834).  55   Al-Khat 	 ı�  b al-Baghda � dı�  ’s history of 
Baghdad contains an anecdote told by al-H � a � rith b. Surayj   (d. 236/850 
or 851), a student of al-Sha � i  が ı�  , in which al-H � a � rith describes entering a 
house in Baghdad and i nding it full of well-known scholars, among them 
Ah � mad b. H � anbal  , observing a debate between al-Sha � i  が ı�   and Ibn  が Ulayya. 
Al-H � a � rith asks al-Sha � i  が ı �   incredulously:

  “You have the best scholars with you, and yet you have given your attention 
to this [heretical] innovator to debate with him?” Al-Sh � a � i  が ı�   said to me with 

  51         Aisha Y.   Musa      translated the title as “The Amalgamation of Knowledge” in her trans-
lation of the work in  H � adı �  th as Scripture: Discussions on the Authority of Prophetic 

Traditions in Islam  ( New York :  Palgrave Macmillan ,  2008 ), 113–56 .  
  52      Umm , 9:5–55. The treatise seems to end on p. 42, but as is so often the case in the  Umm , 

the subchapter and chapter divisions are not clear.  
  53     Given the opponents’ rejection of Hadith, Joseph Schacht   speculated that they were 

members of one of the “ancient” schools of law; see Schacht,  Origins , 40. In fact, as I 
argue here, the view represented by the opponents was radically new.  

  54         Muh � ammad   al-Khud � arı�     ,  Ta�  rı �  kh al-tashrı�   が  al-isla�  mı�    ( Cairo :  Da � r al-Istiqa � ma ,  1967 ), 
153–56 .  

  55     On Ibn  が Ulayya, see van Ess,  Theologie und Gesellschaft , 2:418–22.  
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a smile: “My debating him in their presence is more benei cial for them than 
my talking to them [directly].” They said: “That is true!” Al-Sha � i  が ı �   then turned 
to [Ibn  が Ulayya] and said to him: “Do you not claim that   the [ideal] proof is 
consensus ( ijma �  が  )?” He said: “Yes.” Al-Sha � i  が ı�   said: “Then tell me about sound 
single-transmitter Hadith: is it on the basis of consensus that you reject them, or 
on the basis of something other than consensus?” Ibra � hı�  m was unable to respond 
and the people were delighted.  56     

 The anecdote’s identii cation of Ibn  が Ulayya as a proponent of con-
sensus is repeated in a statement attributed to Ah � mad b. H � anbal  : 
“Whoever claims consensus is a liar  ; this is the claim of Bishr [al-Marı �  sı �    , 
d. 218/833] and Ibn  が Ulayya, who intend to cancel out the traditions 
of the Prophet.”  57   Another report likewise depicts al-Sha � i  が ı �   and Ibn 
 が Ulayya engaging in a debate, this time in the  が Amr mosque   in Fustat 
(old Cairo): each sat in a corner of the mosque teaching a circle of stu-
dents, who ran back and forth between them ferrying refutations and 
counterrefutations.  58     

 Ibra � hı�  m b.  が Ulayya was the son of the famous Hadith scholar Isma �  が ı�  l 
b.  が Ulayya   (d. 193/809), with whom al-Sha � i  が ı �   had studied Hadith in 
Medina.  59   Ibn  が Ulayya i ls became the disciple of the Basran theologian 
 が Abd al-Rah � ma � n Kaysa � n al-As 
 amm   (d. around 200/816)  60   and eventu-
ally settled in Egypt, where his ideas remained prominent throughout 
the third/ninth century. Al-As 
 amm and Ibn  が Ulayya can be described as 
rationalists because of their relentless and systematic pursuit of certainty, 
which drove them to dismiss large parts of the prophetic tradition. While 
they have been considered to belong to the dominant theological move-
ment in early Islam, Mu が tazilism, they represent a marginal orientation 
within the movement that neither displays a clear connection with any 
of the principal streams of Mu が tazilı �   thought nor forms part of a lasting 
school among the Mu が tazilı �  s.  61     

  56     Al-Khat 	 ı�  b al-Baghda � dı�  ,  Ta � rı �  kh Madı�  nat al-Sala � m , 6:512.  
  57         Ibn   Taymiyya   ,  Iqa �  mat al-dalı�  l  が ala �   ibt 	 a�  l al-tah �  lı�  l , in  al-Fata � wa �  al-kubra �  , ed.    Muh � ammad  

  が At 	 a �     and    Mus 
 t 	 afa �     が At 	 a �    , 6 vols., 6:5–320 ( Beirut :  Da � r al-Kutub al- が Ilmiyya ,  1987 ), at 
6:286 . The account reproduced by Ah � mad’s son  が Abd Alla � h reads: “Whoever claims con-
sensus is a liar, for people may have disagreed; this is the claim of Bishr al-Marı�  sı �   and 
al-As 
 amm   [Ibn  が Ulayya’s teacher].” See     Ah � mad b.   H � anbal   ,  Masa�   ゎ il al-Ima �  m Ah�  mad b. 

Hanbal: Riwa�  yat ibnihi  が Abd Alla�  h b. Ah �  mad , ed.    Zuhayr   al-Sha � wı �  sh    ( Beirut :  al-Maktab 
al-Isla � mı�   ,  1981 ), 439 .  

  58     Al-Khat 	 ı�  b al-Baghda � dı�  ,  Ta � rı �  kh Madı�  nat al-Sala � m , 6:512.  
  59     Al-Sha � i  が ı�   transmits several Hadith from Ibn  が Ulayya  p è re  in the  Umm ; see, for example, 

 Umm , 6:454.  
  60     Van Ess, “al-As 
 amm,” in  EI2 , 12:88–90.  
  61     Van Ess,  Theologie und Gesellschaft , 2:397.  

terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/CBO9781139649711.005
Downloaded from https://www.cambridge.org/core. University of Sussex Library, on 16 Aug 2018 at 10:25:46, subject to the Cambridge Core

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9781139649711.005
https://www.cambridge.org/core


Debates on Hadith and Consensus 57

 Ibn  が Ulayya’s works appear to have been lost, and references to his posi-
tions in other works are meager, but they sufi ce to establish the   remark-
able correspondence between his often idiosyncratic ideas and those put 
forward by al-Sha � i  が ı �  ’s second opponent in the “Sum of Knowledge”: a 
demand for certainty in the law, intolerance of differences in legal rea-
soning, and the elevation of consensus to the position of the ideal proof 
in matters of religion.  62   This, together with the anecdotes that show 
al-Sha � i  が ı �   debating with Ibn  が Ulayya on precisely these topics, strongly 
suggests that al-Sha � i  が ı �  ’s interlocutor in the   second and most signii cant 
part of  Jima �  が  al- が ilm    is Ibra � hı�  m b.  が Ulayya.  63   This hypothesis is further 
supported by Ibn Taymiyya’  s (d.728/1328) tantalizingly brief reference to 
a debate between al-Sha � i  が ı �   and Ibn  が Ulayya as the cause of the i rst tract 
on legal theory (what that is he does not say).  64   In addition, the jurist 
Da � wu � d al-Z � a � hirı �     (d. 270/884), who studied with al-Sha � i  が ı �  , mentions that 
Ibn  が Ulayya penned a refutation of al-Sha � i  が ı �  , which Da � wu � d considered a 
sufi ciently serious challenge to require a counterrefutation.  65   A recon-
struction of Ibn  が Ulayya’s legal theory and of al-Sha � i  が ı �  ’s critique of it 
sheds light on the formation of al-Sha � i  が ı �  ’s own ideas about Hadith, con-
sensus, and their respective roles in the process of lawmaking.     

 The i rst section of the  Jima �  が  al- が ilm  recounts a debate with a differ-
ent opponent, but it nevertheless sets the subject of the tract as a whole, 
namely, the theologians’ search for   certainty in the law. Al-Sha � i  が ı�  ’s 
unnamed opponent in this section may have been   the theologian Bishr 
al-Marı �  sı�  ,   who is known to have met and debated with al-Sha � i  が ı �   and to 
have rejected the normativity of single-transmitter Hadith.  66     In al-Sha � i  が ı�  ’s 
text, this opponent holds up the Quran as the ideal of   certainty in trans-
mission and clarity of expression. In the presence of this rock of certainty, 
the opponent considers al-Sha � i  が ı �  ’s imposition of analytical categories on 
the text outright impious. By i nding certain Quranic expressions to be 
of general import and others to be specii c  , and by interpreting imper-
ative statements as sometimes imposing obligation and at other times 
embodying simply prudent direction  , al-Sha � i  が ı �   is, from this perspective, 

  62     See van Ess’s discussions of both Ibn  が Ulayya and his teacher al-As 
 amm in  Theologie und 

Gesellschaft , 2:414–22.  
  63      Umm , 9:19–42.  
  64         Ibn   Taymiyya   ,  al-Istiqa�  ma , ed.    Muh � ammad Rashsha � d   Sa � lim   , 2 vols. ( Medina :  Ja � mi が at 

Muh � ammad b. Sa が u � d   ,  1983 ), 1:337 . I am grateful to Aron Zysow   for this reference.  
  65     Al-Khat 	 ı�  b al-Baghda � dı�  ,  Ta � rı �  kh Madı�  nat al-Sala � m , 6:513–14.  
  66     Van Ess,  Theologie und Gesellschaft , 3:178. See also “The H � anafı �  s” and “Other Scholars” 

in Chap. 8 of this volume.  
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willfully and arbitrarily distorting the divine message. This is especially 
the case since most of these interventions are carried out on the strength 
of single-transmitter Hadith  , which, the opponent remarks, even Hadith 
scholars acknowledge to be subject to their transmitters’ forgetfulness 
and errors.  67   The anonymous theologian is thus adopting the ideal of 
certainty represented by the Quran and criticizing al-Sha � i  が ı �   for diluting 
this certainty by allowing reports that are by their nature uncertain to 
inl uence the interpretation of the Quran, thereby allowing uncertainty 
to infect the entire edii ce of the law. 

 Al-Sha � i  が ı �   counters these idealistic concerns with a very practical argu-
ment, probably drawn from his experience serving as a   judge in Yemen: 
one must use the best evidence one has available. He mentions confes-
sions, the testimony of two witnesses, and various forms of oath, noting 
that these types of evidence become progressively less reliable.  68   However, 
they are nonetheless explicitly endorsed by scripture, which demonstrates 
that certainty is not a prerequisite for religiously sanctioned judicial 
decisions. In fact, al-Sha � i  が ı �   points out, condemning a man to death on 
the basis of two witness testimonies amounts to repealing what is cer-
tain – a man’s right to life – by means of evidence that is only probable    . 
  Furthermore, he argues, the Quran itself implicitly calls for and thereby 
approves of its elaboration by the prophetic tradition when it imposes 
general obligations, such as prayer and charity, without providing suf-
i cient detail as to how they are to be fuli lled    . The fact that al-Sha � i  が ı �   and 
his contemporaries were already separated from the prophetic Sunna by 
four or i ve generations meant that the latter could be recaptured only 
through the formalized reports that, in most cases, relied on single trans-
mitters within their chains of transmission.  69   

 The i rst part of the work thus lays out the theological critique of 
single-transmitter Hadith in law as too uncertain, and al-Sha � i  が ı�  ’s response 
to this critique: scripture calls for prophetic elaboration, and using evi-
dence that falls short of certainty is explicitly justii ed for the judiciary 
and can be analogized to the use of Hadith in law. The second part of the 
work, which reproduces   al-Sha � i  が ı�  ’s debates with   Ibra � hı�  m b.  が Ulayya, lays 
out the theologian’s alternative legal theory, which claims to eradicate 

  67      Umm , 9:6. Musa,  H � adı�  th as Scripture , 115.  
  68      Umm , 9:6. This point is made even more clearly in a parallel statement in the  Risa � la , in 

 Umm , 1:276 (para. 1821).  
  69      Umm , 9:8. Musa  , in  H � adı �  th as Scripture , 116, omits this section, as her translation is 

based on an edition that is in turn based on an incomplete manuscript; see the editor’s 
notes in the  Umm , 9:7–8.  
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uncertainty in the law. It also contains al-Sha � i  が ı �  ’s refutation of this theory. 
In the transcript, Ibn  が Ulayya describes his theory of interpretation as fol-
lows, punctuated by al-Sha � i  が ı�  ’s comments:    

  [Ibn  が Ulayya said:]     Knowledge derives from different directions. Among 
them is what a multitude has transmitted from a multitude, which I 
therefore attribute to God and His Messenger; for example, the out-
lines of the religious obligations. 

 [Al-Sha � i  が ı�  ] said:     This is the aforementioned [kind of] knowledge, regard-
ing which no one disagrees with you. 

     [Ibn  が Ulayya continued:]     Among them is scripture that permits interpre-
tation, leading to disagreement about it. When there is disagreement 
about it, it [must be interpreted] according to its apparent and general 
meaning, never according to a nonapparent meaning, even if one is 
possible, except by the agreement of jurists  70   upon it. If they disagree, 
the apparent meaning is adopted. And among them is that on which 
the Muslims agree and about which they relate the agreement of pre-
vious generations, with no disagreement. Even if they do not base 
it on the Book or the prophetic tradition, I consider it equal to an 
agreed-upon tradition. This is because their agreement cannot stem 
from legal reasoning ( ra ゎ y   ), given that had reasoning been involved, 
differences would have emerged. 

 [Al-Sha � i  が ı�  ] said:     Describe to me what comes after it. 
 He said:     And among [the kinds of knowledge] is individually held infor-

mation, and no proof is established through it, unless its transmission 
was of the kind that precludes error. Finally, the last one is analogy  . 
One thing is not analogized with another unless subject, source, and 
endpoint ( mubtada ゎ uhu wa-mas � daruhu wa-mas � rifuhu )  71   are the same 
from beginning to end, so that [the new case] possesses the same 
underlying qualities as the original case. Disagreement is not possible 
in any of the paths toward knowledge that I have described. Things 
remain in their original [legal] state until the general public decides 
to alter their state. And consensus is proof that supersedes anything, 
because it excludes the possibility of error.  72       

 The legal theory outlined in this section rel ects the theologians’ con-
cern with certainty, as outlined in the i rst section of  Jima �  が  al- が ilm . This 
preoccupation has given rise to a theory of interpretation that excludes 
the possibility of differences of opinion. If scripture permits a nonobvious 

  70     In Ibn  が Ulayya’s usage as occasionally in al-Sha � i  が ı�  ’s,  na � s  (literally “people”) refers to 
jurists. For Ibn  が Ulayya, see  Umm , 9:22; for al-Sha � i  が ı�  , see  Umm , 2:40.  

  71     Beyond the general gist that the new case and the original case must be closely similar, 
it is not clear to me to what specii cally these conditions refer. Musa   translates the three 
conditions as “its subject, its source, and requirements”;  H � adı �  th as Scripture , 129.  

  72      Umm , 9:21. The translation is mine and diverges in important respects from Musa’s in 
 H � adı �  th as Scripture , 128–29.  
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interpretation, there is the danger of disagreement; therefore, it can only 
be interpreted in this way if everyone agrees on the interpretation. When 
such unanimity is absent, only the superi cially apparent meaning ( z � a � hir   ) 
can be assumed. In this view, consensus represents a truthful and cer-
tain representation of prophetic tradition as transmitted from generation 
to generation, because had it originated in individual legal opinions, no 
consensus would have arisen. Difference of opinion is thus seen as a sure 
sign of the fallible human element in lawmaking, while consensus and 
certainty are qualities of truth and revelation. The only Hadith that are 
accepted are those whose transmission is as certain as that of the Quran – 
thus excluding the vast majority of Hadith because of their single chains 
of transmission    . Analogical reasoning is limited to cases of essential 
sameness, not simply resemblance, because the latter would inevitably 
lead to differences of opinion. Ibn  が Ulayya concludes by mentioning the 
general principle from which his rule for interpreting scripture is derived: 
everything is assumed to remain in its original state until it is transformed 
by decisive evidence. This is a rationalist principle that is not based on 
scripture, but rather establishes rules for interacting with scripture. In the 
realm of human deeds, this principle translates to the assumption that 
all actions are permissible until proven otherwise. It also gives rise to 
hermeneutic rules: the “original state” of interpretation is reliance on the 
most obvious meaning of a statement, unless decisive indicators justify a 
different interpretation.   

 The main thrust of al-Sha � i  が ı�  ’s arguments against Ibn  が Ulayya’s theory 
consists of criticizing the latter’s notion of consensus and demonstrat-
ing how inconsistent and communally destructive Ibn  が Ulayya’s search 
for certainty in consensus is. Unsurprisingly, al-Sha � i  が ı �  ’s critique of Ibn 
 が Ulayya in the  Jima �  が   is much more sophisticated than that mentioned in 
the report about their debate in Baghdad. The essence of the critique is 
nonetheless the same in both, though developed in greater detail in the 
former.  73   

 Al-Sha � i  が ı �   begins his critique of Ibn  が Ulayya by probing the ques-
tion of who participates in the consensus and how its existence can be 
ascertained. Ibn  が Ulayya dei nes binding consensus as the agreement of 
  those who have been deemed knowledgeable by their respective local 
communities.  74   When pressed by al-Sha � i  が ı �  , he admits that this does not 

  73     Al-H � a � rith b. Surayj  , the narrator of the debate in Baghdad, was clearly more interested in 
the anecdotal value of his story than in the details of the debate, which is likely to have 
been much more extensive than the two-sentence exchange that he transmitted.  

  74      Umm , 9:23.  
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include every scholar, but he refuses to specify the extent of the neces-
sary majority.  75   Al-Sha � i  が ı �   points out that, i rst, people differ regarding 
who is a scholar.  76   Second, in order to verify that a consensus reaches 
beyond a particular community, information regarding the opinions of 
scholars located in different countries has to circulate in what amount 
to single-transmitter reports. Therefore, establishing consensus would 
implicitly require the acceptance of such single-transmitter reports, which 
Ibn  が Ulayya categorically rejects. Third, al-Sha � i  が ı �   demonstrates, drawing 
on the impressive historical and geographical breadth of his knowledge 
of legal positions, that even within particular localities scholars disagree 
and positions change over time. Given this, he queries, how likely is the 
emergence of a universal consensus across space and time?  77   Fourth, 
al-Sha � i  が ı �   notes that Ibn  が Ulayya’s dei nition of consensus is based on the 
assumption that dissenting scholars make known their disagreement, but 
evidence indicates that this is not a valid assumption.  78     Finally, al-Sha � i  が ı �   
shows that the very scholars whom his opponent considers the partici-
pants in a binding consensus in fact accepted single-transmitter reports 
as well as disagreed with each other. He thus concludes that there is an 
implicit consensus that contradicts Ibn  が Ulayya’s theory of consensus.  79   

 At the heart of the disagreement between al-Sha � i  が ı �   and Ibn  が Ulayya 
lies the issue of Hadith, as Ah � mad recognized. For Ibn  が Ulayya, the 
claim to consensus solves the epistemological challenge posed by the 
less-than-certain status of Hadith reports. Consensus allows the jurist to 
i ll in the vast areas of the law that are not covered by the Quran with rul-
ings that enjoy a guarantee of epistemological certainty. For al-Sha � i  が ı �  , on 
the other hand, consensus is a much more limited juristic tool: it cannot 
replace Hadith, but it can express a residual normative memory of the 
community.  80   Like Hadith, this memory is prone to the epistemological 
difi culties of transmission; therefore, rather than dogmatically asserting 
censensus on any given issue, al-Sha � i  が ı�   often simply stated, “I know of no 
difference of opinion regarding it” ( la �  a が lamu fı �  hi khila � f ).    81   

  75      Umm , 9:24.  
  76      Umm , 9:28; Musa,  H � adı �  th as Scripture , 138.  
  77      Umm , 9:25–28.  
  78      Umm , 9:31–32.  
  79      Umm , 9:31.  
  80     For a discussion of al-Sha � i  が ı�  ’s views on consensus, see     Joseph E.   Lowry   ,  Early Islamic Legal 

Theory: The Risa�  la of Muh�  ammad ibn Idrı�  s al-Sha�  i  が ı�    ( Leiden :  Brill ,  2007 ), chap. 7 .  
  81     See, for example,  Umm , 2:378, 4:289, and 6:18, and     Ibn   Taymiyya   ’s discussion in his 

 Majmu    が at al-fata�  wa�   , ed.     が A � mir   al-Jazza � r    and    Anwar   al-Ba � z   , 20 vols. ( Mansura :  Da � r 
al-Wafa �  ゎ  ,  1997 ), 9:147 .  
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   Al-Sha � i  が ı �   thus criticized Ibn  が Ulayya’s excessive reliance on consensus 
and rejection of single-transmitter Hadith as a misguided imposition on 
a legal discourse that is necessarily divided on both the specii cs of the 
law and the authority of those who interpret it. Furthermore, al-Sha � i  が ı �   
saw the theory not only as unrealistic, but also as a dangerous attempt 
to import the sectarian nature of theological discussions into law. While 
many aspects of the debate remain implicit in the text, it is clear that Ibn 
 が Ulayya sought to exclude many theologians with whom he disagreed 
from the community of scholars whose consensus he claimed to be norma-
tive. This agenda led al-Sha � i  が ı�   to fear that Ibn  が Ulayya’s approach would 
reproduce the factionalism of theology in the realm of law. Elsewhere 
in the  Umm , al-Sha � i  が ı�   sketches a legal system that contains a multiplic-
ity of jurists who may disagree with each other but do not declare each 
other religiously deviant or heretical for these differences.  82   Given that, 
for al-Sha � i  が ı�  , most parts of the law fall within the realm of probability  , a 
jurist can accommodate the possibility that he is wrong and his opponent 
is right.  83   By contrast, given its insistence on black-and-white categories 
of certainty, Ibn  が Ulayya’s model contains the seeds for the emergence of 
a separate legal consensus within each theological faction; each would 
justify its particular legal system as based on certainty and therefore 
objectively true, thus creating mutually exclusive and incommensurable 
doctrines of law. It was this danger that prompted al-Sha � i  が ı �   to accuse his 
opponent of sowing division in the name of establishing consensus and 
certainty.  84     His fear of communal divisions born of mutual anathemiza-
tion led him to be deeply wary of theology. When a student asked him 
about a point of theology, al-Sha � i  が ı�   replied, “Ask me about something 
regarding which if I were to err, you would tell me ‘You have erred,’ 
rather than about something on which if I were to err, you would say 
‘You have fallen into disbelief!’”  85       

  82     See, for example,  Umm , 8:130.  
  83     This principle was expressed in a famous statement on interschool relations: “Our way is 

right but could conceivably be wrong; the way of our opponents is wrong but could con-
ceivably be right” (“Madhhabuna �  s 
 awa � b yah � tamilu al-khat 	 a ゎ , wa-madhhab mukha � lifı �  na �  
khat 	 a ゎ  yah � tamilu al-s 
 awa � b”). While the statement is often attributed to al-Sha � i  が ı�   himself, 
the earliest source that I have found attributes it to the H � anafı �   jurist Abu �  al-Baraka � t 
al-Nasafı �     (d. 710/1310); see     Zayn al-Dı�  n b.   Nujaym    (d. 970/1563),  al-Ashba �  h wa-l-

naz 
 a�   ゎ ir , ed.    Muh � ammad Mut 	 ı�   が    al-H � a � i z 
     ( Damascus :  Da � r al-Fikr ,  2005 ), 452 .  
  84      Umm , 9:28; Musa,  H � adı �  th as Scripture , 134.  
  85         Shams al-Dı�  n Abu �   が Abd Alla � h   al-Dhahabı�     ,  Siyar a が la �  m al-nubala �   ゎ  , ed.    Shu が ayb   al-Arna �  ゎ u � t 	     

and    Muh � ammad Nu が aym   al- が Arqasu � sı �     , 25 vols. ( Beirut :  Mu ゎ assasat al-Risa � la ,  1401 –
9/1981–88), 10:28 .  
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   Al-Sha � i  が ı�  ’s struggle with the theologians’ approach to religion sheds light 
on the long-term process by which law rather than theology came to consti-
tute the central arena of Sunni Muslim thought. Divine revelation had ceased, 
but the eschaton had yet to dawn. In the interim, revelation remained acces-
sible as an artifact of oral texts that had to be interpreted by fallible human 
beings – a situation that inevitably created a religious landscape of irrecon-
cilable diversity. Theological discourse had at i rst proven the most intel-
lectually innovative approach, but its twin pillars of extrarevelatory reason 
and a demand for certainty had entrenched religious divisions instead of 
providing a way to accommodate diversity under a common umbrella. The 
Byzantine approach of enforcing a singular orthodoxy by means of ruthless 
state power was attempted by the Abbasid caliphs not long after al-Sha � i  が ı�  ’s 
death, but the failure of the infamous Quranic Inquisition (discussed in 
detail in  Chapter 5 ) signaled the ascendancy of law over theology among 
the Sunnis  . By justifying itself as an interpretive effort based on the textual 
remains of revelation, Islamic law gained the status of an authoritative dis-
course. In contrast to theology, where differences of opinion represented an 
insurmountable theoretical conundrum, law was able to accommodate and 
legitimize difference as the natural outcome of the process of interpretation.   
This was made possible by al-Sha � i  が ı�  ’s novel conceptualization of revelation 
as language, a step that is analyzed in  Chapter 3 .  

  Al-Sha � fi が ı �  ’s Critique of Ma � lik 

 On his journeys to Medina and Baghdad, al-Sha � i  が ı�   thus encountered cir-
cles of scholars who tried to formulate Islamic law in ways that would 
anchor it in the face of several interlocking threats. Local practice was by 
its nature l uid, but it relied on a sense of continuity that was threatened 
by the conceptually aggressive nature of legal reasoning ( ra ゎ y ), especially 
as developed in and exported from Iraq. At the same time, the system-
atization of Hadith collection and transmission provided a powerful 
measure by which to criticize local legal teachings. In his debates with 
the H � anafı �  s and the theologians, al-Sha � i  が ı�   argued strongly for a system-
atic and consistent use of single-transmitter Hadith in law. In the H � anafı�   
debates, he still paid lip service to the Medinan legal tradition,  86   but in 
the debate with Ibn  が Ulayya he already declared local traditions to be 
unstable and equivocal.  87   It was in his third debate, directed against the 

  86     See, for example,  Umm , 8:66, 84, and 90.  
  87      Umm , 9:25–26.  
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teachings of his former teacher Ma � lik, that al-Sha � i  が ı �   would i nally aban-
don the concept of a local legal tradition entirely. 

   After moving in (or around) 198/814 to Egypt, where he would spend 
the last i ve or six years of his life, al-Sha � i  が ı �  ’s mounting criticisms of 
communitarian legal approaches matured into a fundamental critique 
of Ma � lik’s theory of the law and its central feature, Medinan practice 
(  が amal ). The critique found expression in one of the great polemical 
works of Islamic legal literature, the    Ikhtila � f Ma � lik  (“Disagreement with 
Ma � lik”). This work, included in the  Umm ,  88   is presented in the form of 
a debate between al-Sha � i  が ı�   and one of his Egyptian Ma � likı�   students, who 
attempts to defend Ma � lik’s teaching against al-Sha � i  が ı�  ’s attacks.  89   It repre-
sents the most thoroughly methodological and, for the history of Islamic 
law, most signii cant contribution to the debate regarding the authentic-
ity of   Medinan practice and the true normative basis of Islamic law. In 
this work, al-Sha � i  が ı�   synthesized his myriad departures from Ma � lik’s prec-
edent into a systematic attack on tradition-bound jurisprudence  . 

 The essence of al-Sha � i  が ı�  ’s argument against Ma � lik is eloquently 
summarized in a passage that ostensibly deals with an obscure case of 
criminal law. The question at hand was whether a runaway slave was 
to be considered a free man or a slave   in terms of his legal liability for 
theft. As a free man, he would be subject to the amputation of his hand, 
whereas as a slave he would receive a lesser punishment  . Al-Sha � i  が ı�  ’s argu-
ment focuses on highlighting the multiple inconsistencies of the Ma � likı�   
position by contrasting it with a specii c historical case.    が Abd Alla � h b. 
 が Umar, the Medinan Companion and jurist, had demanded that the hand 
of his escaped slave be amputated;   Sa が ı �  d b. al- が A � s 
  al-Umawı�   al-Qurashı �   
(d. 59/679),  90   the governor, had refused to follow the judgment of Ibn 
 が Umar and to order the punishment; and Ibn  が Umar had subsequently car-
ried it out of his own accord. As al-Sha � i  が ı�   points out, the example shows 
not only that jurists and governors – both carriers of the normative   が amal  in 
the Ma � likı�   framework – disagreed on individual issues, but also that these 
sources in fact contradict the Ma � likı�   position that claims to be based on 

  88      Umm , 8:513–778.  
  89     Al-Sha � i  が ı�  ’s interlocutor in  Ikhtila � f Ma � lik  is either al-Rabı�   が  b. Sulayma � n   or, according to 

Abu �  Bakr al-S � ayrafı�   (d. 330/941), Abu �  Ya が qu � b al-Buwayt 	 ı�    ; see     Ibn al-S � ala � h �    al-Shahrazu � rı�     , 
 T �  abaqa�  t al-fuqaha�   ゎ  al-sha�  i  が iyya , ed.    Muh � ı�   al-Dı �  n  が Alı�     Najı �  b   , 2 vols. ( Beirut :  Da � r al-Basha �  ゎ ir 
al-Isla � miyya ,  1992 ), 2:683 . Within the text the interlocutor appears to be al-Rabı�   が , but 
this may be the effect of al-Rabı�   が  transmitting al-Buwayt 	 ı�  ’s i rst-person report of the 
debate.  

  90     Appointed governor of Medina by Mu が a � wiya, died in ofi ce; see     Khayr al-Dı�  n   al-Ziriklı�     , 
 al-A が la �  m , 8 vols. ( Beirut :  Da � r al- が Ilm li-l-Mala � yı�  n ,  1980 ), 3:96 .  
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them: though Ma � lik believed, along with Ibn  が Umar, that an escaped slave 
should forfeit his hand for theft, he also held that a slave owner was not 
permitted to carry out a punishment not sanctioned by the authorities.  91   
Addressing his Ma � likı�   interlocutor in  Ikhtila � f Ma � lik , al-Sha � i  が ı�   queries:

  Where is   が amal  here? If it is the practice of the governor, then Sa が ı �  d was not of the 
opinion that the hand of the runaway slave who stole should be amputated  , while 
you believe that it should be amputated. Or if   が amal  is established by Ibn  が Umar’s 
opinion, then [know that] Ibn  が Umar amputated his hand, while you are of the 
opinion that one is not allowed to do so [if the authorities disagree].   So I cannot 
comprehend what you mean when you say “  が amal ,” nor do you seem to know it 
yourself according to what you have told me, nor could I i nd clarii cation with 
any one of you about what   が amal  or consensus ( ijma �  が  ) are. I am forced to con-
clude, then, that you simply call your own opinions “  が amal ” and “consensus.”  92     

 What al-Sha � i  が ı �   points out in this passage is that the anonymous “  が amal  
of Medina” cannot in fact produce a single coherent result: it contains 
multiple contradictory voices but does not offer any systematic method 
for adjudicating among them.  93   Although Ma � lik did, as seen in the previ-
ous chapter, recognize complex gradations within the body of material 
upon which   が amal  was based, these gradations did not translate into a 
reproducible methodology of rule derivation. The reasons why certain 
sources – prophetic reports, scholars’ opinions, and so on – were accepted 
as normative while others were not could not be deduced from an exami-
nation of the sources themselves, but only by reference to their reception, 
that is, whether or not they were followed by the community. This opac-
ity rendered Ma � lik’s   が amal  a “black box.” One could not trace the reason-
ing that led to a particular ruling; one could only follow it blindly.   

 For al-Sha � i  が ı�  , such   following was an instance of what he called  taqlı�  d , 
conformism or “blind following.” A dei nition of the term  taqlı�  d  common 
among later Sha � i  が ı �  s is   “the acceptance of a position without evidence” 
( qabu  l qawl bi-la �  h � ujja ),  94   and al-Sha � i  が ı �  ’s usage of the term demonstrates 

  91         Sah � nu � n   ,  al-Mudawwana al-kubra�   , 16 vols. in 6 ( Cairo :  Mat 	 ba が at al-Sa が a � da , 1322/ 1905  
or 1906 ; repr., Beirut: Da � r S � a � dir, n.d.), 6:182 (Fı �   iqa � mat al-h � add  が ala �  al-a � biq), 6:257 (Fı �   
al-sayyid yuqı�  mu  が ala �   が abı �  dihi al-h � udu � d).  

  92      Umm , 8:738–39.  
  93     Al-Sha � i  が ı�   had already argued in Baghdad that the concept of local practice had no substan-

tial content beyond the subjective preferences of those invoking it; see  Umm , 10:232.  
  94     Possibly the earliest example of this dei nition is found in     Abu �  Bakr   al-Khaffa � f   ’s   

(d. around 330/941)  al-Aqsa�  m wa-l-khis �  a�  l  ( Dublin :  Chester Beatty , MS Arabic 5115 [43 
fols., copied 660/1262] ; mistakenly attributed to Abu �  al- が Abba � s b. Surayj   in the cata-
log), fol. 5a. On later debates regarding the dei nition of  taqlı �  d  in the Sha � i  が ı�   school, see 
al-Zarkashı �  ,  al-Bah � r al-muh � ı�  t �  , 6:270–74.  
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that this is also how he understood it.  95   The most likely source for the term 
in al-Sha � i  が ı �  ’s thought is represented by the legal and theological circles 
of Iraq  , where it was already used in the latter half of the  second/eighth 
century in discussions relating to the derivation of religious knowledge. 
The term is found in the work of al-Shayba � nı�     as well as in that of Bishr 
al-Marı �  sı�    .  96   Al-Sha � i  が ı �   was familiar with these theorizations of  taqlı�  d , and 
it seems plausible to conclude that he adopted the term and the associ-
ated methodological rigor, which linked the strength of a legal argument 
to its basis in the sources, from his Iraqi companions. However, in the 
usage of al-Sha � i  が ı�  , unlike that of al-Shayba � nı�   or Bishr, the concept took 
on a central role within an explicit and comprehensive overall theory of 
the law.  97   As a consequence, al-Sha � i  が ı�  ’s conception of  taqlı �  d  was to exert 
a uniquely powerful inl uence both within and beyond the school that he 
founded. 

 The crucial characteristic of al-Sha � i  が ı �  ’s dei nition of  taqlı�  d  is the 
absence of a transparent connection between a legal ruling and the nor-
mative evidence on which it is based.   This is the feature that al-Sha � i  が ı �   
highlighted in the “black box” of Ma � lik’s   が amal .   While Ma � likı�   legal rea-
soning in the earlier slave example does include pieces of historical infor-
mation – namely, the opinions of Ibn  が Umar and Sa が ı �  d b. al- が A � s 
  – the 
synthetic Medinan practice cannot be justii ed with reference to either of 
these pieces of information in any systematic way; in other words, they 
are not used as evidence. This is because, for Ma � lik, Medinan practice is 
the manifestation of the normative content of historical reports that by 
themselves are indeterminate. Medinan   が amal  constitutes evidence, while 
historical reports do not  .   

 Al-Sha � i  が ı �  , however, no longer shared Ma � lik’s coni dence in the unerr-
ing wisdom of the “hidden hand” of tradition. In the time that had 
passed since his studies with Ma � lik, he had come to see Medinan prac-
tice as an aggregate position devoid of any intelligible logic, artii cially 
created by jurists who picked and chose among existing positions and 
practices and selectively declared some of them normative. The evolution 

  95     In the  Umm , 8:346, al-Sha � i  が ı�   asks rhetorically, “If you follow ( wa-in kunta tuqallid ) 
 が Umar b. al-Khat 	 t 	 a � b alone on issues regarding which you have no evidence beyond fol-
lowing him ( la �  h � ujja laka fı�   shay ゎ  illa �  taqlı�  duh ), then how could you disagree with him 
when he is supported by the Quran, analogy ( qiya � s ), common sense ( ma が qu  l ), and other 
Companions of the Prophet?”  

  96     For details, see my “Rethinking  Taqlı �  d ,” 4–5.  
  97     This is not to deny the possibility that al-Shayba � nı�   or Bishr may have developed such a 

theory, but no comprehensive legal theory attributed to either of them appears to have 
survived.  
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of al-Sha � i  が ı �  ’s relationship with Ma � lik’s thought can be seen clearly in 
al-Sha � i  が ı �  ’s treatment of the exchange between Ma � lik’s teacher Rabı�   が a and 
  Sa が ı �  d b. al-Musayyab, recounted in Ma � lik’s  Muwat � t � a ゎ   (and discussed in 
 Chapter 1 ), regarding the blood-money payable to a woman in compen-
sation for severed i ngers. Ibn al-Musayyab had justii ed his seemingly 
arbitrary ruling on the matter by claiming that it represented the     tradition 
( sunna ). In his defense of Ma � lik against al-Shayba � nı�  ’s criticism, al-Sha � i  が ı �   
had justii ed Ma � lik’s agreement with Ibn al-Musayyab by arguing that 
although their position “contradicted analogy and common sense,” Ibn 
al-Musayyab’s statement indicated that it stemmed from the practice of 
the Prophet and was thus unquestionably normative.   However, this pas-
sage in the  Umm  is followed by a later addition, in which al-Sha � i  が ı �   notes, 
“I used to hold this opinion with this justii cation, but I stopped doing so, 
and may God grant me what is best; because I found some of them [i.e., 
the Medinans] claiming [it as] tradition (Sunna), but then I did not i nd 
their claimed tradition to reach back to the Prophet.     Therefore, I [now] 
prefer analogy   in this case.”  98   

 The addendum reveals al-Sha � i  が ı �  ’s later disenchantment with Medinan 
tradition: rather than representing an organic connection to the prophetic 
age, it now seemed to him to contain a mixture of heterogeneous elements 
that were nevertheless justii ed with the blanket label of  “tradition.” Such 
a methodology, al-Sha � i  が ı �   had grown to believe, would eventually sever 
the Muslim community’s connection to divine revelation by superim-
posing the collective judgments of fallible scholars upon the guidance 
provided by God and His infallible Prophet. In this sense, al-Sha � i  が ı �   con-
sidered Ma � lik’s theory to differ only in degree from the doctrine of Ibn 
 が Ulayya. In  Ikhtila � f Ma � lik   , al-Sha � i  が ı �   rebukes his Ma � likı�   opponent by lik-
ening the latter’s approach to that of Ibn  が Ulayya: “This is the method of 
those who abolish prophetic reports in their entirety, saying ‘We adhere 
to consensus.’”  99   In al-Sha � i  が ı �  ’s view, then, the “living tradition” model 
based on communal practice not only provided an inconsistent and unre-
liable channel to the age of revelation, but ultimately smothered it in the 
name of local or partial agreements between scholars in the present.   

 With this debate, al-Sha � i  が ı�   left behind both his own past as a disciple 
of Ma � lik and the hitherto dominant conception of Islamic law as rooted 
in local legal traditions. He had encountered a coherent countermodel 
to the latter in the teaching of Ibn  が Ulayya, but had found its central 

  98      Umm , 9:105.  
  99      Umm , 8:750.  
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principle of consensus to be unworkable. Instead, al-Sha � i  が ı �   developed his 
own approach out of his critique of Ma � lik, drawing on the various intel-
lectual exchanges that had helped to form his ideas and uniting them in 
a systematic methodology based on a single unifying idea: that of God’s 
unmediated communication with humanity in divine revelation. This 
idea, and the legal theory that al-Sha � i  が ı �   constructed around it, laid the 
basis for the canonization of the Quran and Hadith as sources of the law 
and the consequent transformation of the discourse of Islamic law.        
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   Al-Sha � i  が ı�  ’s solution to the problems that he identii ed in the methods of the 
H � anafı�  s, Ibn  が Ulayya, and Ma � lik consisted of a radically new   legal herme-
neutic, at the core of which lay the canonization of Quran and Hadith 
as the distinctively authoritative sources of religiolegal norms. Al-Sha � i  が ı�  ’s 
theory incorporated a conceptual repertoire of interpretive strategies: in his 
legal-theoretical writings, al-Sha � i  が ı�   developed and elaborated on a range 
of specii c hermeneutic techniques, especially abrogation ( naskh )   and par-
ticularization ( takhs � ı�  s �  )   for reconciling seemingly contradictory scriptural 
statements and   analogical reasoning ( qiya � s ) for extending existing rules 
to new cases.  1   But he subjected these tools to a         hierarchy that clearly pri-
oritized the Quran and the prophetic Sunna, including single-transmitter 
Hadith reports, while excluding the indeterminate category of local prac-
tice.   In  Ikhtila � f Ma � lik , al-Sha � i  が ı�   lays out this hierarchy thus:

  Law consists of numerous layers ( al- が ilm t � abaqa � t shatta �  ).  2   The i rst is the Quran 
and the Sunna, provided that the Sunna is accurately transmitted. The second is 
consensus   with regard to issues on which the Quran and the Sunna are silent.   The 
third is what some Companions of the Prophet have said if we know of no other 
Companions who contradict them. The fourth is the opinions that were disputed 
among the Companions. The i fth is analogy on one of the previous layers.   When 
the Quran and the Sunna are present [i.e., applicable], no other [layer] is con-
sulted; and law ( al- が ilm ) is derived from the highest [available layer].  3       

     Chapter 3 

 From Local Community to Universal Canon   

  1     For detailed analysis of these techniques and of al-Sha � i  が ı �  ’s overall legal theory, see Lowry, 
 Early Islamic Legal Theory , and     Mohyddin   Yahia   ,   Š a�  i ‘ı�   et les deux sources de la loi 
islamique  ( Turnhout, Belgium :  Brepols ,  2009 ) .  

  2     Al-Sha � i  が ı�   and his students frequently used the word   が ilm , “knowledge,” to mean law 
( i qh ); see, for example, Ibn Abı�   H � a � tim,  A � da � b al-Sha � i  が ı�   , 231.  

  3      Umm , 8:764. Al-Sha � i  が ı�  ’s work also contains other, slightly different versions of this hier-
archy, but the absolute primacy of the Quran and Sunna remains constant. See, for exam-
ple,  Risa � la , in  Umm , 1:275 (paras. 1810–11).  
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 The revolutionary feature of al-Sha � i  が ı �  ’s theory was its   isolation of 
the sacred past as a clearly dei ned and uniquely normative category. 
In al-Sha � i  が ı �  ’s formulation, this past was enshrined in and accessible 
through verii able reports consisting of the Quran and prophetic Hadith, 
of which other sources such as consensus ( ijma �  が  ) and the opinions of 
the Companions were derivations      .   The circumscribed sacred past thus 
provided an unchanging and authoritative measuring stick – a  canon  – 
  by means of which the jurist could evaluate and categorize new cases.  4   
Although al-Sha � i  が ı�  ’s position regarding what, precisely, fell within the 
boundaries of this canon appears to have undergone some change,  5   his 
  canonization project applied i rst and foremost to the sacred sources as 
a distinct category, rather than to any specii c set of texts within this 
 category.  6   Within such a framework, following divine guidance meant 
adhering to positions that were connected in an intelligible and reproducible 
way to the canonized sources and through them to the age of revelation.   

 This transparency was in stark contrast to the opaque conformism 
( taqlı�  d   ) that al-Sha � i  が ı �   had decried in Ma � likism.  7   By erecting a clear bar-
rier between the normativity of the sources and communal practice, 
al-Sha � i  が ı �   hoped to salvage the authentic memory of the prophetic age and 
delegitimize the later accretions to the law that had been sanctioned by 
appeal to   が amal  or consensus. In the process, he reworked Islamic norma-
tivity from an organic tradition into a legal “science” characterized by a 
transparent and systematic interpretive methodology.  8   The signii cance of 
al-Sha � i  が ı �  ’s innovation is expressed in the reported statement of al-Sha � i  が ı�  ’s 
Iraqi student al-Kara � bı�  sı�     (d. 248/862): “We did not know what the Quran 
and the Sunna were until we heard al-Sha � i  が ı �  .”  9   This does not mean that 
al-Kara � bı�  sı�   encountered these sources for the i rst time through al-Sha � i  が ı �  . 
Rather, al-Sha � i  が ı�  ’s canonization of the sacred texts as part of his novel 

  4     J. Assmann,  Das kulturelle Ged ä chtnis , 103–29.  
  5     See      É ric   Chaumont   , “ Le ‘dire d’un Compagnon unique’ ( qawl al-wa � h � id min l-s � ah � a � ba ) 

entre la  sunna  et l’ i g ̌ ma �  が   dans les  us � u  l al-i qh   š a � i  が ites classiques ,”  Studia Islamica , no.  93  
( 2001 ):  59 –76 . See also my “First Sha � i  が ı�  ,” 317–18.  

  6     Wheeler,  Applying the Canon in Islam , 59.  
  7     There were two areas in which al-Sha � i  が ı�  ’s own practice could be seen as falling under his 

dei nition of  taqlı �  d , namely, in the acceptance of the expertise of Hadith scholars   and in 
the ascertainment of paternity by traditional physiognomists; however, these exceptions 
can be argued to i t into al-Sha � i  が ı�  ’s overall conception of the law. See my “Rethinking 
 Taqlı �  d .”  

  8     As     D. W.   Hamlyn      points out, “the word ‘science’ is . . . simply the traditional translation of 
the term ‘episteme’ as Aristotle uses it, and that, as he so often says, is  knowing the reason 
why ”; “ Aristotle on Dialectic ,”  Philosophy   65  ( 1990 ):  465 –76 , at 475 (emphasis mine).  

  9     Ibn Abı�   H � a � tim,  A � da � b al-Sha � i  が ı�   , 57.  
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legal hermeneutic endowed them with a new authority and meaning that 
transformed the way in which they were perceived.    

  The Linguistic Turn 

 It must have been a weighty step for al-Sha � i  が ı�   to abandon the living 
tradition of Ma � lik in favor of a novel scientii c venture. Gone was the 
existential certainty of being part of an organic stream of normative tra-
dition l owing continuously from the prophetic time to the present. The 
essentially communal activity of mimesis gave way to the individual   task 
of hermeneutics. The gap between the sources and their interpreter that 
opened up as a result of this move deprived the jurist of the pragmatic 
context    10   that communal practice within Ma � lik’s framework had pro-
vided for Quranic scripture and for individual reports from the Prophet 
and other authorities. With communal practice no longer providing an 
authoritative basis for the interpretation of sacred texts, the jurist had 
to look elsewhere for guidance in deciphering the prohibitions and com-
mandments contained in revelation. Among Ima � mı�   Shi が is  , this guidance 
was provided by the imam, whose interpretation of the sources was con-
sidered infallible and thus dei nitive. For proto-Sunnis such as al-Sha � i  が ı�  , 
however, there was no uniquely authoritative interpreter.  11   The explana-
tory context that could illuminate the correct meaning of the revealed 
sources had to be discovered within the sources themselves. 

 The challenges of departing from the zone of communally established 
normativity were already encountered by the H � anafı�  s in Iraq because of 
the inherently centripetal tendencies of  ra ゎ y    as a discursive practice.   Even 
though the Iraqi jurists continued to justify themselves as the heirs of  が Alı �   
b. Abı �   T � a � lib and Ibn Mas が u � d, the internal logic of  ra ゎ y  developed its own 
momentum that alienated the Iraqis’ doctrine from the “living tradition” 
of the Companions. Instead, H � anafı�   doctrine grew like a web, suspended 
on and spreading out from the i xed points of agreed-upon propositions 
through the graded series of  ra ゎ y  questions. To the Iraqis, to understand 
a source meant exploring its implications within the web constituted by 
the implications of all other accepted propositions.   Early H � anafı�   doc-
trine thus resembled a structuralist “system of differences,” as dei ned 
by Ferdinand de Saussure  , in which the meanings of signs come about 
through their relationship with and relative distance from other signs, 

  10     See  Chapter 1 ,  n. 87 .  
  11     On al-Sha � i  が ı�  ’s theological positions, see al-Bayhaqı�  ,  Mana � qib al-Sha � i  が ı�   , 1:385–98.  
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rather than through a connection to an outside referent.  12    Ra ゎ y  questions, 
then, created a structuralist semantic context   for an accepted source or 
opinion by placing it in the context of other cases with varying degrees of 
similarity and difference.   

 From al-Sha � i  が ı�  ’s perspective, H � anafı�   structuralism was unacceptable, 
because it operated on a strong presumption of consistency   in the law, 
which generally did not admit the existence of individual exceptions 
to general rules. This meant that the analogical extensions of generally 
accepted reports necessarily trumped any anomalous rules that were 
grounded in single-transmitter Hadith.   In order to uphold the primacy of 
the sacred texts, including single-transmitter reports, al-Sha � i  が ı �   thus had 
to develop an   alternative theory of revelation. He found the basis for such 
a theory in the nature of the Arabic language itself. In his  Risa � la    – his 
primary treatise on legal theory – al-Sha � i  が ı �   lays out his understanding of 
the   linguistic nature of the Quran as follows:

  God addressed His book to the Arabs in their language according to what they 
know of its features. And among those features of it with which they are familiar 
is the multiplicity of ways in which meaning is imparted ( ittisa �  が  lisa � niha �  ). It is part 
of [the Quran’s] nature ( i t � ratahu )  13   that in each part of it, it speaks in a manner 
that is explicitly   unrestricted (  が a � mman z � a � hiran ), with a meaning that is intended to 
be explicitly unrestricted;  14   . . . or in a manner that is explicitly unrestricted, with a 
meaning that is unrestricted but that contains some restriction, which is indicated 
by an element within that which is expressed; or in a manner that is explicitly 
unrestricted, but with a meaning that is specii c ( kha � s � s �  )  ; or in a manner that 
appears explicit, but in its context is understood to mean something other than 
its apparent meaning.  15   Information about all of this is present either in the begin-
ning, the middle, or the end of the utterance.   An utterance of [the Arabs] may pro-
ceed so that the beginning of the pronouncement explicates ( yubayyin ) the end, 
or so that the end explicates the beginning, or they communicate something by 

  12         Ferdinand   de Saussure   ,  Saussure’s Third Course of Lectures on General Linguistics 
(1910–1911): From the Notebooks of Emile Constantin , ed.    Eisuke   Komatsu   , trans. Roy 
Harris ( Oxford :  Pergamon ,  1993 ), chap. 6 .  

  13     My translation here agrees with that of Joseph Lowry, who renders this phrase as “the 
nature of God’s language”; it disagrees with those of Majid Khadduri   (“[God’s] divine 
disposition”) and Sherman Jackson   (the “primordial nature” of the Arabs). See     al-Sha � i  が ı�     , 
 The Epistle on Legal Theory , trans.    Joseph E.   Lowry      ( New York :  New York University 
Press ,  2013 ), 73 ;     al-Sha � i  が ı �     ,  Al-Sha�  i  が ı�  ’s Risa�  la: Treatise on the Foundations of Islamic 
Jurisprudence , trans.    Majid   Khadduri    ( Cambridge :  Islamic Texts Society ,  1987 ), 94 ; and 
    Sherman A.   Jackson   , “Fiction and Formalism: Toward a Functional Analysis of  Us � u  l 
al-Fiqh ,” in  Studies in Islamic Legal Theory , ed.    Bernard G.   Weiss   , 177–201 ( Leiden : 
 Brill ,  2002 ), 190 .  

  14     On al-Sha � i  が ı�  ’s use of   が a � mm  and  z � a � hir , see Lowry,  Early Islamic Legal Theory , 86.  
  15     Khadduri   conl ates these four categories into one;  Al-Sha � i  が ı �  ’s Risa � la , 95.  
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conveying a message without a clear utterance, the way that a gesture conveys [a 
message] ( tu が arrifuhu bi-l-ma が na �  du  na al-ı �  d � a � h �  bi-l-lafz �  kama �  tu が arrifu al-isha � ra ). 
This is the highest form of speech among them, due to the exclusive knowledge of 
their scholars regarding it that excludes those who are ignorant of it. One thing 
is referred to by many different names, and one word is used to express many 
different meanings.  16     

 This passage demonstrates al-Sha � i  が ı�  ’s view of the role of language in 
revelation. The audience of the Quran does not encounter revelation as 
pure meaning, but rather as speech ( kala � m ) directed at it. This speech dis-
plays the same structure as ordinary Arabic, and its intuitive understand-
ing thus requires competence in the expressions and idioms of the Arabic 
language.  17   Without such competence, aspects of the revealed message 
that utilize particular features of Arabic – such as the capacity, mentioned 
by al-Sha � i  が ı �  , of indicating something specii c through an expression that 
on the surface appears general in its purview – would remain incompre-
hensible.   The central term through which al-Sha � i  が ı �   describes the charac-
teristic capacity of language to convey information is “clarity” ( baya � n ). 
The Quran refers to itself frequently as “clear” and “clarifying” ( mubı�  n , 
from the same root as  baya � n ),  18   and it also postulates an innate human 
capacity to speak clearly.    19   

 The clarity of revelation, however, does not preclude difi culties in com-
prehension. One set of obstacles is faced by those whose native tongue 
is not Arabic. This is because revelation is in the i rst instance directed 
“at those who are addressed by it among those in whose language the 
Quran was revealed. For them [its expressions] are equally direct,  20   even 
if some are more emphatic than others, while they differ in the percep-
tion of those who are ignorant of the Arabic language.”  21     The reason 

  16      Risa � la , in  Umm , 1:22 (paras. 173–77).  
  17     Already Sı �  bawayh   (d. ca. 180/796), the author of the i rst work on Arabic grammar, 

stated that “God’s servants were addressed in their own way of speaking and the Quran 
came to them in their own language”; quoted in     Michael   Carter   , “Foreign Vocabulary,” 
in  The Blackwell Companion to the Qur ゎ a�  n , ed.    Andrew   Rippin   , 120–39 ( Malden, MA : 
 Blackwell ,  2006 ), 121 .  

  18     See, for example, Quran 11:6 and 15:1. Other wording is also used; for example, Quran 
16:89 describes the Quran as “a clarii cation for everything” ( tibya � nan li-kulli shay ゎ  ). 
For description of the prophetic message in general as clear/clarifying, see, for example, 
Quran 16:35 and 16:82. This characteristic of the Quran is used by al-Sha � i  が ı�  ’s opponent 
in the i rst part of  Jima �  が  al- が ilm    to argue for the superl uousness of Hadith  ;  Umm , 9:6.  

  19     Quran 55:1–4: “The Merciful taught the Quran, created man, [and] taught him clear 
speech ( al-baya � n ).”  

  20     For the most likely meaning of  istiwa �  ゎ   as directness, see     Edward W.   Lane   ,  Arabic-English 
Lexicon , 2 vols. ( Cambridge :  Islamic Texts Society ,  1984 ), 1:1477 .  

  21      Risa � la , in  Umm , 1:7 (para. 54).  
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why God’s expressions are economical to the point of causing confusion 
for non–Arabic speakers lies in the basic nature of communication: “The 
clarity of these verses does not differ for the Arabs, since the more suc-
cinct expression sufi ces for them, making the longer one superl uous; all 
that the hearer wants is to understand what the speaker has to say, so 
the shortest expression that conveys the meaning is enough for him.”  22   
A second source of confusion lies in the fact that the inherent clarity of 
revelation as language does not imply the absence of ambiguity  . Al-Sha � i  が ı �   
acknowledged that the language of revelation often contained an element 
of ambiguity that was not due to a dei ciency in revelation but was simply 
part and parcel of language.  23   Acceptance of this fact did not, however, 
make him into a relativist: he believed that clear language could convey 
meaning and that the better one’s familiarity with the features of a lan-
guage, the more accurately one could decipher this meaning. 

 The striking feature of al-Sha � i  が ı �  ’s description of the way in which 
Arabic conveys meaning is his distinction between   sentence meaning and 
  utterance meaning.  24   This distinction is obvious in al-Sha � i  が ı �  ’s remark that 
the Arabs “communicate by conveying a message without a clear utter-
ance, the way that a gesture conveys [a message].” In other words, the 
Arabs convey utterance meanings that go beyond the formal content, 
or sentence meaning, of the words that they utter. It is those gestures of 
language, which transcend the actual phrases in which they are trans-
mitted, that according to al-Sha � i  が ı �   represent the highest form of expres-
sion in Arabic, but they also present a challenge to the interpreter of 
Arabic speech, since their meaning cannot be captured through the purely 
semantic analysis of an utterance  . 

 This challenge is illustrated in the example of the famous prophetic 
Hadith according to which the Prophet said, “If you have no shame, do 
whatever you want” ( idha �  la �  tastah � ı�   fa-’s � na が  ma �  shi ゎ t ). Muslim schol-
ars were aware that the sentence meaning of this statement – ordering 

  22      Risa � la , in  Umm , 1:27 (para. 206). Al-Sha � i  が ı�   here anticipates Grice’  s maxim of quan-
tity: “Make your contribution as informative as is required for the current purposes of 
the exchange, and do not make your contribution more informative than is required.” 
See     Paul   Grice   , “Logic and Conversation,” in  Pragmatics: A Reader , ed.    Steven   Davis   , 
305–15 ( New York :  Oxford University Press ,  1991 ), 308 .  

  23     See my review of  The Formation of Islamic Hermeneutics: How Sunni Legal Theorists 
Imagined a Revealed Law , by David Vishanoff,  Journal of the American Oriental Society  
(forthcoming).  

  24     In modern linguistics and philosophy of language, this distinction was introduced by Paul 
Grice  ; see, for example, his “Utterer’s Meaning, Sentence-Meaning, and Word-Meaning,” 
in  Pragmatics: A Reader , 65–76.  
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those who have no shame to do whatever they wished – did not rel ect 
the actual message, or utterance meaning, that the Prophet intended to 
convey. A variety of interpretations of the latter were proposed. Some 
scholars claimed that the underlying utterance meaning was “You may 
do anything, as long you do not have to be ashamed of it”; others held 
that the statement conveys a threat to those who have lost their sense of 
shame regarding the consequences of their actions: “Just wait and see 
what will happen to you.” A third explanation described the gap between 
sentence meaning and utterance meaning in this instance as follows: 
“The wisdom behind the expression that uses the imperative instead of 
the indicative mood is that it indicates that it is shame that prevents the 
human being from doing evil, so whoever loses it will be compelled by 
his lower nature to do every kind of evil.”  25   The discussions surrounding 
this prophetic report were therefore concerned with what the Prophet 
  intended to communicate with his statement, rather than the meaning of 
the statement in isolation.   

 Given al-Sha � i  が ı�  ’s stress on the divergence between sentence mean-
ing and utterance meaning  , it is clear that he viewed a merely semantic 
approach to the sacred sources as insufi cient for understanding the true 
message of divine revelation. Instead, the scholar must engage in   an inter-
pretive analysis that focuses on the underlying message communicated 
through the sources. Within modern linguistics, such interpretation is 
the occupation of  pragmatics ,  26   a i eld whose domain is “speakers’ com-
municative intentions, the uses of language that require such intentions, 
and the strategies that hearers employ to determine what these intentions 
and acts are, so that they can understand what the speaker intends to 
communicate.  ”  27   God could be conceptualized as a “speaker,” given that 
al-Sha � i  が ı �  , like other legal theorists after him, conceived of revelation as 
a continuously unfolding speech act addressed to the believer – a model 
that was facilitated by memorization, which turned a text into a “virtual 
oral event.”  28   

  25     All three explanations are reported by Ibn H � ajar al- が Asqala � nı �   in  Fath �  al-ba � rı�   , 13:694; the 
i nal quotation is attributed to H � amd b. Muh � ammad al-Khat 	 t 	 a � bı�   (d. 388/998).  

  26     On pragmatics in medieval Muslim thought, see     Mohamed Mohamed Yunis   Ali   ’  s excel-
lent discussion in  Medieval Islamic Pragmatics: Sunni Legal Theorists’ Models of Textual 
Communication  ( Richmond :  Curzon ,  2000 ) .  

  27     Steven Davis, introduction to  Pragmatics: A Reader , 11.  
  28         Michael   Carter   , “Pragmatics and Contractual Language in Early Arabic Grammar and 

Legal Theory,” in  Approaches to Arabic Linguistics: Presented to Kees Versteegh on 
the Occasion of His Sixtieth Birthday , ed.    Everhard   Ditters    and    Harald   Motzki   , 25–44 
( Leiden :  Brill ,  2007 ), 36 .  
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 Revelation therefore presents itself as a relationship between a divine 
speaker who intends to express himself and a listener who wants to 
understand what the speaker has to say. Ma � lik – representing the domi-
nant trend in his time – believed that the listener ought to approach rev-
elation within the context formed by the cumulative understandings of 
preceding generations. Al-Sha � i  が ı �  , on the other hand, had come to see this 
organically grown context as something akin to a game of telephone, in 
which the last listener in the chain tries to decipher the garbled message 
that has accrued over time. Given that, for al-Sha � i  が ı �  , revelation possessed 
the quality of  baya � n , that is, the inherent capacity to express its commu-
nicative intentions, such an approach was both dangerous and unneces-
sary. If the quality of  baya � n    existed, and if it was a feature of revelation as 
language rather than any supernatural characteristic, then there was no 
need for interpretive contexts such as Medinan practice that were exter-
nal to revelation itself.  29   In his  Risa � la   , al-Sha � i  が ı �   thus set out to develop a 
hermeneutic theory   that made visible the various modes through which 
revelation expressed the divine speaker’s communicative intentions  . 
Al-Sha � i  が ı �   achieved this by showing how the two genres of revelation – 
Quran and Hadith – interacted, how revelation functioned diachronically 
(abrogation  ), and how utterance meanings   could be understood in cases 
where they diverged from sentence meanings   (e.g., via the general/specii c 
distinction  ).   

   A large part of the argumentative strategy in al-Sha � i  が ı �  ’s legal discussions 
consists of his persuasive attempts to show that instances of apparent con-
tradiction within revelation actually represent higher forms of coherence. 
A good example is afforded by the case mentioned in  Chapter 1  involving 
the sale and subsequent return of a cow.   According to a single-transmitter 
Hadith, the Prophet had ordered a man who had bought a cow with full 
udders, milked it, and then returned it because of an unrelated fault in 
the animal to pay a specii ed amount of dates to the seller as compensa-
tion for the milk. The H � anafı�  s considered this report to conl ict with the 
well-known Hadith that states, “With liability comes [the entitlement to] 
proi t  .” They argued that since the buyer was liable for the cow while it 
was in his possession, he was entitled to the milk extracted during that 
time. The H � anafı�  s consequently disregarded the i rst, single-transmitter, 
Hadith by appealing to the second, universally known, Hadith. Al-Sha � i  が ı �  , 

  29     The intimate link between hermeneutics and theories of language is explored by     Paul  
 Hardy      in “Epistemology and    Divine   Discourse   ,” in  The Cambridge Companion to 
Classical Islamic Theology , ed.    Timothy J.   Winter   , 288–307 ( Cambridge :  Cambridge 
University Press ,  2008 ) .  
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by contrast, was deeply opposed to dismissing any sound Hadith, and he 
pointed out that the two Hadith reports were in fact not contradictory: 
the liability-proi t principle, he argued, refers to proi t accrued during 
ownership, but in this case the milk in the udders was produced while the 
cow was still in the possession of the seller, and thus the dates payable 
by the buyer represent compensation for the reduced value of the cow at 
the time of the return.  30     In his quest to defend his view of the law as both 
coherent and grounded in the sacred foundations of revelation, al-Sha � i  が ı �   
was thus proposing a synthesis of the approaches of  ra ゎ y  and Hadith.  31      

  Theories of Language 

   As seen earlier, for Ma � lik Medinan practice   functioned as a pragmatic 
context   that ensured that the protonormative material derived from the 
Quran and from reports about the Prophet as well as prominent later 
Muslims was translated into an authentic normative tradition. Such a 
model entails a view of revelatory language as chronically underdeter-
mined and therefore in constant need of contextualization through an 
aggregate history of reception. In al-Sha � i  が ı�  ’s view, however, the postula-
tion that revelation was underdetermined ignored the fact that the Quran 
itself calls revelation   “clear” and “clarifying.” Al-Sha � i  が ı �  ’s belief in the 
inherent clarity of revealed language did not make him into a literalist 
who adopts the apparent implications of verses or reports in isolation. To 
the contrary, he advocated a contextualist approach that interpreted indi-
vidual sentences in the context of revelation as a whole. Al-Sha � i  が ı �   did not 
perceive revelation as an amorphous, undifferentiated corpus, but rather 
identii ed three layers of information within it, layers whose interaction 
resulted in the overall clarity of the revealed message. 

 The i rst of these layers consists of God’s speech, the Quran. In some 
instances the Quran itself achieves absolutely clear expression ( gha � yat 
al-baya � n )  , in which case the hearer is in no need of further clarifying 
information.  32     In other instances, the Quran mentions obligations in a 
general fashion, necessitating clarii cation of the details.     At this point the 

  30      Umm , 10:274.  
  31     Such an epistemology combines both foundationalist   and coherentist   approaches, in the 

same way that solving a crossword puzzle involves answering questions as well as making 
sure that the answers i t together. In the modern study of epistemology, this approach has 
been developed by Susan Haack  ; see her article  “A Foundherentist Theory of Empirical 
Justii cation,” in  Epistemology: Contemporary Readings , ed.    Michael   Huemer   , 417–30 
( London :  Routledge ,  2002 ) .  

  32      Risa � la , in  Umm , 1:12 (para. 98).  
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second level, the prophetic tradition, intervenes, since “God’s Messenger 
clarii ed ( bayyana ) on God’s behalf” how, by whom, and under what cir-
cumstances these obligations must be discharged.  33   For al-Sha � i  が ı �  , the clar-
ii cation offered by the prophetic tradition was intimately tied to human 
responsibility  . He argued that if revelation were incapable of expressing 
itself clearly, God would have no valid claim against people on the Day of 
Judgment. Therefore, al-Sha � i  が ı �   concludes, God “placed them under obli-
gation  34   by indicating to them, through the traditions of His Messenger, 
the meanings of what God intended by the obligations [imposed] in His 
Book.”    35   As mentioned in  Chapter 2 , al-Sha � i  が ı�   most probably adopted the 
justii cation of prophetic tradition as evidence of divine intention from 
the   H � anafı�  s in Iraq.  36   His account of his debate with the H � anafı�  s suggests 
that the idea was originally put forward by the H � anafı�  s in the context of 
a debate with the Kha � rijı�  s  ,   who did not permit Hadith to interfere with 
the meaning of a Quranic verse.  37   Al-Sha � i  が ı�   thus seems to have adopted 
already developed ideas as components of his new system. 

 Al-Sha � i  が ı �   identii es a second dimension in the layer of prophetic tradi-
tions, arguing that Hadith also establish obligations that are not men-
tioned in the Quran beyond the general injunction to follow the Prophet. 
  The reason why the Sunna can act as an independent source of norma-
tive commandments lies in the fact that for al-Sha � i  が ı �   it does not clarify 
God’s  word , but rather God’s  intention . This is a crucial difference that 
distinguishes al-Sha � i  が ı�   from   literalists such as the Z � a � hirı�  s. If revelation is 
an instance of Arabic speech, and if (correct) speech consists of the clari-
i cation of the speaker’s intentions, then inferences about the speaker’s 
intentions, even beyond what is actually covered in revelation, should be 
possible. The early Z � a � hirı�  s, in contrast, accepted only the direct import of 
revelation as sacred text, without the assumption of divine communica-
tive intentions underlying this text  .    38   

  33      Risa � la , in  Umm , 1:12 (para. 99).  
  34     “Aqa � ma  が alayhim h � ujjatahu.” Lowry   translates this phrase as “He established His 

proof for them” in  The Epistle on Legal Theory , 118, but the preposition   が ala �   implies 
the use of evidence  against  another party; cf. Quran 4:165, “Rusulan mubashshirı�  na 
wa-mundhirı �  na li-alla �  yaku � na li-l-na � s  が ala �  Alla � h h � ujjatun ba が d al-rusul” (“Messengers 
bearing good news and warnings, so that humankind should have no argument against 
God after the messengers”).  

  35      Risa � la , in  Umm , 1:43 (para. 308).  
  36     See  Umm , 7:319, 8:41.  
  37     This is indicated by  Umm , 7:319, combined with the identii cation of the H � anafı �  s’ oppo-

nents as Kha � rijı�  s in  Umm , 8:41.  
  38     They consequently rejected analogical reasoning  , which assumes a graspable logic under-

pinning the law such that the extension of known rules to novel cases is possible. See 
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 The Quran and the Sunna form the two principal layers of revelation; 
the i rst consists of direct divine speech and the second of the wisdom 
( h � ikma ) embodied in the example of God’s Prophet as clarii cation for 
God’s speech.   The third and i nal layer of information that bears upon 
the interpretation of revelation is provided by the occasions ( asba � b ) that 
caused the Prophet to act or to speak, and that therefore represent the 
context within which the prophetic tradition manifested itself. Knowledge 
of this context is important, since “a man might relate a saying from 
[the Prophet] having caught the answer but not the question, which could 
have indicated to him the true nature ( h � aqı�  qa ) of the answer through 
knowledge of the occasion ( sabab ) from which the answer sprang.”  39   It is 
the context provided by the occasion that allows the jurist to extract nor-
mative Sunna from the textual form of a Hadith report. If a report lacks 
information regarding the occasion, this report is dei cient for al-Sha � i      が ı�  .  40   

   It is signii cant that in contrast to Ma � lik’s concept of Medinan prac-
tice, which understands revelation through its reception by the Muslim 
community throughout the ages, al-Sha � i  が ı�   interprets Hadith reports 
not through their  reception , but rather through their  occasion . The lat-
ter approach cuts out the subjective element of reception by ordinary 
human beings, since in al-Sha � i  が ı �  ’s scheme the social context constitutes 
merely the setting for the speech or practice of the infallible Prophet, not 
its interpreter.   While al-Sha � i  が ı �   considered the occasions that gave rise to 
Hadith, he does not appear to have taken into account occasions for 
Quranic verses – what later became known as  asba � b al-nuzu  l    – in his 
legal theory.  41   The Sunna is the only context through which to understand 
the Quran, and the Sunna in turn can be properly understood only within 
the context formed by the occasions of individual reports.   Consequently, 
each of the two sources of the law possesses its own auxiliary informa-
tion that clarii es it. 

 Revelation is thus a complete and self-sufi cient statement, which, 
like other statements in the Arabic language  , contains instances of 

Zysow, “Economy of Certainty,” 294–23, and     David   Vishanoff   ,  The Formation of Islamic 
Hermeneutics: How Sunni Legal Theorists Imagined a Revealed Law  ( New Haven, CT : 
 American Oriental Society ,  2011 ), chap. 3 .  

  39      Risa � la , in  Umm , 1:93 (para. 577).  
  40     Accordingly, al-Sha � i  が ı�  ’s discussion of Hadith that lack mention of the occasion is found 

in the  Risa � la ’s chapter on dei cient reports (Ba � b  が ilal al-ah � a � dı �  th):  Risa � la , in  Umm , 1:93 
(paras. 576–77).  

  41         Hans-Thomas   Tillschneider   , “Typen historisch-exegetischer  Ü berlieferung: Formen, 
Funktionen und Genese des  Asba � b al-Nuzu  l  Materials” (PhD diss., University of Freiburg, 
Germany,  2009 ), 258–60 .  
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self-clarii cation; as al-Sha � i  が ı �   expressed it in the passage quoted earlier, 
“the beginning of the pronouncement explicates the end, or . . . the end 
explicates the beginning.” Accordingly, the interpreter must move back 
and forth between parts of the speech of revelation to gain a complete 
understanding of it within its context. Normativity is, in this sense, dif-
fused throughout the corpus of sacred sources; correct answers to legal 
dilemmas cannot be obtained through the analysis of isolated parts or 
the external context of a “living tradition,” but rather must be sought in 
a holistic consideration of revelation in its entirety.   

 In the i rst draft of the  Risa � la   , which al-Sha � i  が ı �   wrote in Iraq,   the opin-
ions of the Companions of the Prophet appear to have had normative 
weight of their own.  42   In his mature legal theory, however, Companion 
opinions are considered only in the absence of prophetic reports as indi-
cators toward the likely content of the revealed message. The sidelining 
of reports about the Prophet’s Companions is consistent with the logic 
of al-Sha � i  が ı �  ’s theory of revelation. Within the corpus of the Quran and 
Hadith, seeming contradictions could be eliminated through the interpre-
tive techniques of abrogation   and particularization   that were mentioned 
earlier. Such techniques could not, however, be applied to the opinions 
of prophetic Companions, since they were separate, noninspired indi-
viduals. Al-Sha � i  が ı�   continued to quote the opinions of Companions and 
of later scholars in the  Umm  in support of his positions, not because he 
thought them normative, but rather in order to convince his audience, as 
he explains himself:

  Regarding what I have written of [postprophetic] reports after mentioning the 
Quran, prophetic tradition (Sunna), and consensus, this is not because any of 
it would strengthen the tradition of the Prophet or, were [such reports] to con-
tradict it or not be preserved, weaken it. Nay: it is [prophetic tradition] through 
which God removes the possibility of excuse [for failing to fuli ll obligations]  .  43   
However, I hope for divine reward in guiding those who hear what I have written; 
so what I have written contains things that open their hearts to its acceptance, 
for if their heedlessness were to dissipate from them they would be like me in 
contenting themselves with the book of God and secondarily with the tradition 
of His Prophet.  44       

 The answers that the interpreter i nds through a study of revelation 
are approximations of an independently existing truth. That al-Sha � i  が ı �   
believed in the existence of objectively true answers to normative 

  42     Al-Bayhaqı �  ,  Mana � qib al-Sha � i  が ı�   , 1:442–43.  
  43     Literally, “through which God makes excuses impossible.”  
  44      Umm , 4:187.  
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questions – a position that Joseph Lowry   describes as “metaphysical real-
ism”    45   – can be seen most clearly in al-Sha � i  が ı �  ’s   immensely inl uential met-
aphor of the direction of prayer ( qibla ). This recurs time and again in 
his writings and likens the objective basis of the revealed message to the 
physical presence of the holy shrine of the Ka が ba   in Mecca, toward which 
all Muslims turn in their daily prayers.  46     The truth of certain propositions 
is clear to literally any Muslim, just as the correct direction of prayer is 
clear to anyone who stands within sight of the Ka が ba. However, as soon 
as direct vision is insufi cient, it becomes necessary for the jurist to infer 
the correct  direction by using indicators, such as geography, the stars, or 
the angle of the sun. 

 Transferring the implications of the metaphor to the realm of law, it 
is clear that beyond a small core of legal issues that, like the direction of 
the Ka が ba when one stands next to it, are intuitively certain, the answers 
that the jurist can reach for the vast majority of legal questions can be 
only approximations characterized by   varying degrees of probabili-
ty.  47   Al-Sha � i  が ı �   saw the reasons for this uncertainty to lie not only in the 
problems of authenticating prophetic reports (and, as in the case of the 
 qibla , of obtaining sufi cient factual information), but also in the   inher-
ent limitations of language. Since, as seen earlier, al-Sha � i  が ı �   distinguished 
between sentence meaning and utterance meaning, the full understand-
ing of a textual source necessarily involved complex processes of infer-
ence that sought to grasp God’s intentions beyond the formal content of 
the revealed message. Revelation could not be simply decoded as with 
a key, which could have yielded certain knowledge. Rather, accessing it 
required the interpretation of signs analogous to the physical indicators 
of the  qibla  outside Mecca and consequently could produce only prob-
able conclusions    .  48     

 Believing that every question has a single correct answer corresponding 
to God’s communicative intention, but that as a result of the limitations of 
language this answer may be inaccessible to human understanding, gives 
rise to an apparent paradox:   God imposes on humanity an obligation to 

  45     Lowry,  Early Islamic Legal Theory , 246.  
  46     This recurring metaphor is explained most clearly in al-Sha � i  が ı�  ’s  Jima �  が  al- が ilm , in  Umm , 

9:15–17.  
  47     Aron Zysow   has analyzed the divide between legal theories that conceive of Islamic law 

as a realm of probability   (formalism) and those that demand certainty   (materialism) in 
“Economy of Certainty.”  

  48     On the difference between the code model and the inference model, see     Dan   Sperber    and 
   Deirdre   Wilson   ,  Relevance: Communication and Cognition  ( Cambridge, MA :  Harvard 
University Press ,  1986 ), chap. 1 .  
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obey Him but then communicates His commandments in language that 
contains the possibility of ambiguity    . Al-Sha � i  が ı �   solves this dilemma by 
arguing that   humans are required only to exert themselves in deciphering 
the indicators of revelation; they are not obliged to arrive at the correct 
result.  49   This position, widely accepted by Muslim legal scholars and also 
held by Ma � lik,  50   is expressed in the common maxim   “Every qualii ed 
jurist hits the mark” ( kullu mujtahid mus � ı �  b )  51   – that is, every jurist pos-
sessing the qualii cations for  ijtiha � d  (independent legal reasoning) who 
strives to identify the correct answer to a question discharges his obliga-
tion in the matter, whether or not the answer that he reaches is in fact the 
correct one  .   

 However, although both al-Sha � i  が ı �   and Ma � lik appear to have sub-
scribed to this maxim, Ma � lik, unlike al-Sha � i  が ı�  , did not base his position 
on metaphysical realism  . This difference explains a crucial feature in 
the disagreement between Ma � lik and his students. The criticisms leveled 
against Ma � lik’s theory of Medinan practice by   al-Shayba � nı�   and al-Sha � i  が ı �   
were rooted in a realist perspective. For example, al-Shayba � nı�   attacked 
the   reliability of   が amal  as an indicator of true normativity by pointing out 
that retaliation ( qis � a � s �  )   for severed i ngers – defended by Ma � lik as part of 
  が amal  – was not practiced in Medina until it was introduced by the judge 
 が Abd al- が Azı�  z b. al-Mut 	 t 	 alib    52   in the early Abbasid period (mid-second/
eighth century). Al-Shayba � nı�  ’s critique was based on the assumption that 
the correct normative answer was as real and unchanging as the Ka が ba in 
Mecca: either retaliation was due for severed i ngers or it was not, and 
this normative fact would be valid for all times. Ma � lik’s frank afi rmation 
that the practice of Medina had changed represented for al-Shayba � nı�   an 
admission of its dei ciency.   

 Ma � lik, on the other hand, appears not to have posited an objective 
reality underpinning the correct answers provided by Medinan practice; 
rather, the correctness of the answers was a product of the discursive 
practice that constituted   が amal . The disagreement between Ma � lik and 
his critics was not merely a symptom of a clash between sophisticated 
and primitive modes of legal reasoning but rather rel ects fundamentally 

  49      Risa � la , in  Umm , 1:227 (para. 1381); see also  Jima �  が  al- が ilm , in  Umm , 9:15–17.  
  50     See, for example,     Ibn   al-Qas 
 s 
 a � r   ’s (d. 397/1006 or 1007)  Muqaddima fı�   al-us �  u   l , ed. 

   Muh � ammad b. al-H � usayn   al-Sulayma � nı�      ( Beirut :  Da � r al-Gharb al-Isla � mı�   ,  1996 ), 113–14 .  
  51         Josef van   Ess   ,  The Flowering of Muslim Theology , trans.    Jane Marie   Todd    ( Cambridge, 

MA :  Harvard University Press ,  2006 ), 174 .  
  52     Judge of Medina during the reign of the second Abbasid caliph, Abu �  Ja が far al-Mans 
 u � r 

(r. 136–58/754–75); d. unknown. See     Muh � ammad b.   Sa が d   ,  al-T �  abaqa�  t al-kubra�    [partial 
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different conceptions of the nature of revelation: for al-Sha � i  が ı �   and 
al-Shayba � nı�  , the language of revelation was self-sufi cient, whereas for 
Ma � lik it was chronically underdetermined. In the example of severed i n-
gers that was raised by al-Shayba � nı�  , the Quranic verse 5:45, which stipu-
lates the forfeit of an eye for an eye,  53   makes no explicit mention of the 
appropriate penalty in the case of severed i ngers. Under Ma � lik’s view 
of language, therefore, whether or not i ngers fall within the purview of 
retaliation as outlined in this verse cannot be gleaned from the text itself, 
but rather is determined by the actions and decisions that constitute nor-
mative practice, including the judgment of  が Abd al- が Azı�  z b. al-Mut 	 t 	 alib 
and its subsequent endorsement by   Medinan scholars. In Ma � lik’s theory, 
Medinan authorities and scholars held the right to determine the precise 
meaning of revelation. There is no indication that they believed that the 
Quranic text, though outwardly silent on i ngers, in reality referred to a 
clearly demarcated set of injuries that are subject to retaliation. Rather, it 
was up to the Medinan scholars to set the boundaries of this dei nite but 
underdei ned category. 

 Al-Sha � i  が ı �  ’s view, which did presuppose a fully determined truth under-
pinning even apparently underdetermined language, already found its 
theoretical justii cation in Greek philosophy; this stance has been termed 
the “magic language theory”   by Samuel Wheeler  .  54   If one accepts the pre-
mise of magic language that words and phrases correspond to specii c 
and dei ned meanings, the task of the scholar is simply one of discovery – 
of gathering evidence to discover in which direction from one’s present 
position the Ka が ba lies, or what injuries are included in the predetermined 
set to which the Quranic verse refers. Since al-Sha � i  が ı�  ’s theory makes judg-
ments contingent on evidence, most judgments can amount only to prob-
able   interpretations. For Ma � lik, on the other hand, the scholar actively 
determines, not merely discovers, the specii c meaning implied by reve-
latory language.  55   The “path of the believers” is not a road map that 

ed.], ed.    Ziya � d Muh � ammad   Mans 
 u � r    ( Medina :  Maktabat al- が Ulu � m wa-l-H � ikam ,  1987 ), 
460–61 .  

  53     Quran 5:45: “We ordained therein for them: ‘Life for life, eye for eye, nose for nose, ear 
for ear, tooth for tooth, and wounds equal for equal.’”  

  54         Samuel C. Wheeler   III   ,  Deconstruction as Analytic Philosophy  ( Stanford, CA :  Stanford 
University Press ,  2000 ), 3 .  

  55     The theory of language at the heart of Ma � lik’s model of Medinan practice displays 
parallels to the rabbinic use of language in the Talmud  ; see Samuel Wheeler, “Rabbinic 
Philosophy of Language,” in  Deconstruction as Analytic Philosophy . I do not mean 
to argue that Ma � lik’s theory is derived from Judaic law, nor that al-Sha � i  が ı�  ’s concep-
tion of “magic language” was necessarily inspired by Greek philosophy; however, these 
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reproduces an independently existing normative landscape in the mind of 
God, as it is for al-Sha � i  が ı �  . Rather, it is the product of the actual practice 
of those who witnessed and were transformed by revelation and whose 
legacy is perpetuated and safeguarded through continuous reenactment 
by successive generations of their descendants. Therefore, the judgments 
of Medinan authorities, once they have been accepted as part of   が amal , 
actually constitute truth and not merely approximations of it   – but it is a 
different kind of truth, one not grounded in an objective reality and thus 
open to the possibility of change over time, as illustrated by the example 
of the penalty for severed i ngers.    

  Communitarianism versus Individualism 

   The disagreement between Ma � lik and al-Sha � i  が ı�   regarding the nature of 
revelatory language was closely connected to their differing views on the 
relationship between revelation and the Muslim community. For Ma � lik, 
the normative meaning of revelation could unfold only in the practice of 
the Medinan community; revelation and community were thus insepa-
rable. For al-Sha � i  が ı �  , God spoke through revelation to the   individual 
Muslim, and it was the responsibility   of the individual (insofar as he 
or she possessed the requisite juristic qualii cations)  56   to understand the 
normative implications of this message by applying the insights of legal 
theory to the canon of sacred sources, unfettered by the interpretations 
of the rest of the community. While Ma � lik’s hermeneutic perspective was 
thoroughly communitarian, al-Sha � i  が ı�  ’s theory of the nature and interpre-
tation of divine law embodied a radical individualism   that represented a 
fundamental challenge to the communitarian status quo. 

     Ma � lik’s deeply held trust in the communal wisdom and essential 
rightness of the Muslim community of Medina is evident in his letter to 
al-Layth b. Sa が d, in which Ma � lik justii es the Medinan normative tradi-
tion as both certain knowledge of revelation in action and the outcome 
of cumulative wisdom on issues not clearly dealt with in revelation. He 
argues that if scholars and authorities in Medina  

  did not possess [certain] knowledge, they would inquire [among themselves] 
about it and would adopt the strongest position that they found according to 
their judgment ( ijtiha � d  ihim ) and their closeness to the prophetic age ( h � ada � that 

similarities could serve as bridges into broader discussions in modern scholarship, which 
has thus far largely ignored theories of language embodied in Islamic law.  

  56      Risa � la , in  Umm , 1:164–65 (paras. 961–65).  
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 が ahdihim ). If someone disagreed with them  , or voiced a different opinion that was 
stronger than theirs and preferable to it, they would abandon their [old] opinion 
and act according to the other opinion. Those who succeeded them followed the 
same approach.  57       

 This is the “hidden hand” that Ma � lik envisaged at work guiding the com-
munity toward truth, a cumulative effect that emerges out of the fallible 
efforts of individuals. The resulting tradition – at home in the sacred space of 
the Prophet’s city – represented the fusion of community and revelation.   

 Al-Sha � i  が ı �  , on the other hand, had fewer such communitarian roots and 
lost any that he may have had over the course of his peripatetic life. From 
such a cosmopolitan vantage point, the fusion of revelation to a par-
ticular community would appear problematic. This was the feature that 
al-Sha � i  が ı �   highlighted in his critiques both of Ma � lik and of   Ibn  が Ulayya, 
pointing out that the communitarianism of the former amounted to a 
less extreme but also less coherent form of the   theological absolutism of 
the latter. On one occasion in  Ikhtila � f Ma � lik   ,   al-Sha � i  が ı �   despairs when his 
Ma � likı�   opponent dismisses a Hadith that al-Sha � i  が ı �   has mentioned with 
the explanation that “it is simply not acted upon”; he exclaims in reply, 
“If your abandonment of reports of the Prophet of God is due to the 
weak argument that you have described, then how can one blame those 
theologians ( ahl al-kala � m ) who abandon some Hadith and justify their 
abandonment of them with [arguments] that are better and stronger than 
your weak arguments?”      58     

 It appears, then, that al-Sha � i  が ı �   had come to see community as over-
shadowing and – taken to its logical conclusion – strangling revelation in 
the Medinan normative tradition. By extracting revelation from the grip 
of communal tradition and interrogating it by means of a repertoire of 
systematic interpretive techniques wielded by the individual interpreter, 
al-Sha � i  が ı �   sought to save revelation from domination by the community. 
Instead of Ma � likı�   communitarianism, al-Sha � i  が ı �   proposed a starkly   indi-
vidualist model of interpretation.   In his metaphor of the direction of 
prayer ( qibla ), there are only the interpreter of signs – the  mujtahid  – and 
the signs that he is interpreting. The landscape of the law is divided into 
the immediate vicinity of the Ka が ba in Mecca on the one side and an end-
less, uninhabited desert on the other. Al-Sha � i  が ı�   remains silent regarding 
what the interpreter should do if he were to i nd himself in a Muslim city 
that already has an established prayer direction. 

  57     Abu �  Ghudda,  Nama � dhij , 31.  
  58      Umm , 10:171.  
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 Such an individualistic model has profound implications for the foun-
dations of the Muslim community, the  umma . The unitary, shared  qibla  
is a perennial symbol of the communal unity of the Muslims, so much 
so that theologians often refer to the  umma  as a whole – beyond sectar-
ian differences – as the “people of the  qibla .”  59   To deny the validity of 
the communal  qibla  and impose on each individual the personal obliga-
tion to determine the correct direction for him- or herself, even if the 
result contradicts that reached by other Muslims, amounts to turning the 
performance and experience of the crucial ritual of prayer into a purely 
individualistic enterprise and thus questioning the very basis of the com-
munal aspect of religion. The idea that even the  qibla  of established 
mosques should be viewed as provisional and subject to repeated recal-
culation implies a profound distrust in the generations of Muslims after 
the Companions, and by extension in the lived connection of Muslim 
communities back in time.   Al-Sha � i  が ı�  ’s theory of the law thus represented 
a potentially dramatic challenge to the still-dominant normative order of 
the second Hijri century, which was based on the primacy of community 
and communal interpretation.   

 This conclusion partly agrees with but more signii cantly differs from 
the theory proposed by Patricia Crone   and Martin Hinds   regarding the 
balance of power between political leaders and religious scholars in the 
determination of Islamic law. As mentioned in the Introduction, Crone 
and Hinds have argued that the second/eighth century witnessed a shift 
from a caliphal to a prophetic normative tradition. This movement 
involved the projection of norms back to the prophetic age and an end to 
the possibility of evolution within the tradition, thereby     disenfranchising 
politicians in favor of scholars as the guardians of Islam.  60   By contrast, 
my i ndings here suggest that the primary shift was from a strong com-
munal legal tradition, in which prophetic Hadith were embedded, to a 
scientii c hermeneutic system that isolated Hadith from the communal 
context and subjected them to “neutral” hermeneutic principles. In terms 
of religiopolitics, this transformation dethroned the makers of the ancient 
normative traditions – caliphs, governors, and judges, as well as schol-
ars – and gave rise to a new class of jurists who derived their authority 
from their role as the expert interpreters of sacred texts.     

 Al-Sha � i  が ı�   did not, of course, entirely dismiss the role of the community 
in the process of lawmaking. Although he drew an unequivocal distinction 

  59     Van Ess,  Flowering of Muslim Theology , 40–42.  
  60     Crone and Hinds,  God’s Caliph , 58–96.  
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between the sources of the law, enshrined in a i xed category of canon-
ical texts, and the community that sought to interpret these sources, he 
granted a position to   communal consensus ( ijma �  が  ) as the repository of 
religious knowledge.  61   While Ma � lik, as seen in the previous chapter, still 
employed the Quranic threat to those who contravened the “way of the 
believers” as a justii cation for the living tradition of Medina, al-Sha � i  が ı �   
interpreted this verse as a proof text for consensus.  Ijma �  が   in the usage of 
al-Sha � i  が ı �   had no generative power, but rather served as a residual cate-
gory of communal memory relating to the interpretation of the sacred 
sources  .   

 If the central thrust of al-Sha � i  が ı �  ’s doctrine indeed consisted of the 
dual aims of canonizing (and thus safeguarding) the sacred sources and 
essentially disenfranchising the Muslim community in the determination 
of Islamic normativity, one cannot but ask: Why did al-Sha � i  が ı�  ’s ideas 
catch on? Why, instead of becoming a mere curiosum of history like the 
consensus-based doctrine of Ibn  が Ulayya, did Sha � i  が ism both give rise to 
one of the enduring schools of Islamic law and also exert a profound 
inl uence on the legal theory of the other schools? At least part of the 
answer to these questions lies in the turbulent social and cultural his-
tory of the young Abbasid empire in general and its Egyptian province 
in particular.        

  61     Lowry,  Early Islamic Legal Theory , chap. 7.  
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   In order to understand why al-Sha � i  が ı �  ’s radical theory of the law attracted 

a following, it is necessary to appreciate the historical context within 

which it was formulated and received. The success of al-Sha � i  が ı �  ’s ideas 

cannot be explained wholly as the result of social forces. However, the 

fundamental shifts under way in Muslim societies in the late second/

eighth century created a receptive environment for a legal approach 

that distanced itself from the hitherto hegemonic understanding of nor-

mativity as grounded in communal practice. These shifts are well illus-

trated in the history of Egypt, the place where al-Sha � i  が ı �   formulated the 

dei nitive statement of his legal theory and where his teaching l our-

ished after his death. But they also characterized the Muslim realm 

more broadly, which explains why al-Sha � i  が ı �  ’s project of canonization, 

though initially launched in the specii c context of Egypt, found a recep-

tive audience across the empire. Fortunately, detailed and early sources 

on Egypt in this period have survived, and they allow the construc-

tion of a reasonably coherent account of the province’s sociopolitical 

history. 

 In this chapter I examine the social and political situation of Egypt at 

this time, highlight the major trends that were beginning to transform 

Egyptian society, and demonstrate how these developments laid the basis 

for the adoption of al-Sha � i  が ı�  ’s doctrine and for its growth into a prominent 

and politically patronized school (the subject of the following chapter). 

In particular, I focus on the declining social and political fortunes of the 

established Arab aristocracy, the growing presence of non-Arab Muslims 

in both politics and religious scholarship, and the impact of an increas-

ingly powerful and ambitiously centralizing Abbasid state apparatus. 

  Chapter 4 

 Status, Power, and Social Upheaval   
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Together, these trends progressively eroded the basis of the Egyptian 

elite’s vision of a secure and autonomous communal tradition connecting 

the individual in the present back in time to the original Muslim commu-

nity and the moment of revelation. The communal dislocations affecting 

second-/eighth-century Egypt (as well as the Muslim world more gener-

ally) therefore prepared the ground for al-Sha � i  が ı�  ’s abandonment of com-

munal practice and his proposed canonization of the sacred sources that 

invested normativity in texts alone. 

 The primary source for the sociopolitical history of Egypt in this period 

is the   work of the historian Muh � ammad b. Yu � suf al-Kindı�   (d. 350/961). 

Al-Kindı �  ’s  Kita � b al-Wula � t  (Book of Governors) and  Kita � b al-Qud � a � t  (Book 

of Judges)  1   offer a detailed account of the political and judicial gover-

nance of Egypt during the i rst three centuries of its Islamic history. As the 

scion of a respected old family with a long history in Egypt, al-Kindı�   also 

had access to and preserved signii cant amounts of material from older 

Egyptian historians, whose own work is no longer extant. Al-Kindı�  ’s 
writings paint a vivid picture of the kind of society that al-Sha � i  が ı �   encoun-

tered when he arrived in Egypt around the year 198/814.  2     This society 

was dominated by an aristocratic class of Arab notables ( wuju  h )   who 

traced their roots back to the   Muslim conquest of Egypt in the Hijri 

year 18 or 19 (639 or 640 CE). The conquest replaced the old Byzantine 

elite, which had governed Egypt as vassals of Constantinople, with a new 

ruling class composed of Southern Arabian (Yemeni) Arabs led by the 

prophetic Companion  が Amr b. al- が A � s 
  (d. 43/664). The old elite had cre-

ated a Hellenic enclave in Alexandria, from which Constantinople could 

be reached easily by ship, while ruling over a landed Coptic   population 

whom they considered both culturally inferior and religiously deviant. 

The Arabs, in contrast, built their garrison town, Fustat, roughly 150 

miles to the south on the east bank of the Nile, directly on the caravan 

route to the Hejaz.   

 Egypt’s value as a province lay in its   agricultural output, which became 

the second largest source of revenue for the caliphate after the fertile 

  1     Published together (in Arabic) as   The Governors and Judges of Egypt, or Kita�  b el  が umara�   ゎ  
(el wula�  h) wa Kita �  b el qud � a�  h of el Kindı�   , ed.    Rhuvon   Guest    ( Leiden :  E. J. Brill ,  1912 ) .  

  2         Al-Kindı�     ,  Governors and Judges , 154. There is some disagreement regarding this 

date, with Ibn Yu � nus, in  Ta �  rı�  kh Ibn Yu  nus al-S � adafı �   , comp.  が Abd al-Fatta � h �  Fath � ı �    が Abd 

al-Fatta � h � , 2 vols. ( Beirut :  Da � r al-Kutub al- が Ilmiyya ,  2000 ), 2:191 , giving the year as 

199/814 or 815. A possible explanation is furnished by Jonathan Brockopp’  s thesis that 

al-Sha � i  が ı�   temporarily left Egypt during the civil war; see     Brockopp   ,  Early Ma �  likı�   Law: 

Ibn  が Abd al-H � akam and His Major Compendium of Jurisprudence  ( Leiden :  Brill ,  2000 ), 

27–28, 42 .  
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lands of southern Iraq.  3   After the conquest, ownership of all agricultural 

lands formally passed to the Muslim community as a whole; the peas-

ants who continued to work the land were required to pay a land tax, 

 khara � j , on agricultural produce to the governor  .  4   The Arab conquerors 

themselves were prohibited by the caliph  が Umar   from settling among the 

indigenous population and from engaging in agriculture  . In return for 

their services during the invasion, they were granted a pension (  が at � a �  ゎ  )   that 

was paid to them and their descendants, with the sole condition that 

they serve in the local militia ( jund )  . The  dı�  wa � n , or register of the recipi-

ents of this pension, was i xed after the i rst decades of the Hijra.  5   As a 

result, a distinct aristocratic class of urban Arabs emerged, with a strong 

self-consciousness. 

 Over the i rst two centuries of Egypt’s Islamic history, this aristocratic 

class ensured the loyalty of Egypt to the Ra � shidu � n, Umayyad, and Abbasid 

caliphs.   Thanks to its tribal homogeneity, the Arab aristocracy did not 

suffer the dramatic communal discord that plagued Syria: for a long time 

the Egyptian elite consisted overwhelmingly of Southern (Yemeni) Arabs. 

Northern (Qaysı�  ) Arabs settled in Egypt only a century after the con-

quest, when the caliph Hisha � m   (r. 105–25/724–43) broke with  が Umar’s 

decree and permitted his chief tax collector  が Ubayd Alla � h b. al-Habh � a � b  , 

a Qaysı�  , to settle some of his fellow tribesmen in the eastern Nile delta 

(H � awf) region, away from the capital, Fustat.  6   However, thanks to their 

distance from Fustat, the cultural impact of the Qaysı �   Arabs on the estab-

lished Arab elite was initially negligible.   

   The relationship between the caliph and the province remained for 

the most part stable. Apart from exceptional circumstances,   the caliph 

appointed both the governor and the chief judge, and each then selected 

his own personnel. Governors were overwhelmingly non-Egyptian Arabs, 

sometimes members of the caliphal family. Their tenures often lasted for 

less than a year; this possibly rel ected a deliberate strategy on the caliph’s 

part to ensure that the appointees would not have the opportunity to 

  3         Hugh   Kennedy   , “ Central Government and Provincial Elites in the Early  が Abbasid 

Caliphate ,”  Bulletin of the School of Oriental and African Studies   44  ( 1981 ):  26 –38 , 

at 33.  

  4         Hossein   Modarressi   ,  Khara�  j in Islamic Law  ( London :  Anchor Press ,  1983 ) ;     K ō sei  

 Morimoto   ,  The Fiscal Administration of Egypt in the Early Islamic Period  ( Kyoto : 

 Dohosha ,  1981 ) .  

  5         Hugh   Kennedy   , “Egypt as a Province in the Islamic Caliphate, 641–868,” in  The Cambridge 

History of Egypt , vol. 1,  Islamic Egypt, 640–1517 , ed.    Carl   Petry   , 62–85 ( Cambridge : 

 Cambridge University Press ,  1998 ), 65 .  

  6     Al-Kindı�  ,  Governors and Judges , 75–76.  
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build local bases of power. As a result of the transitory nature of this 

arrangement, governors relied heavily on local ofi cials to enable them 

to govern effectively.   The most prominent of such ofi cials was the police 

chief,  s � a � h � ib al-shurt � a , whose role was effectively that of a deputy gov-

ernor.  7   The  s � a � h � ib al-shurt � a  was the executive agent of the governor: he 

was responsible for public order, and he led the militia in quelling rebel-

lions. In contrast to the governors, the  s � a � h � ib al-shurt � a  was in most cases 

a native of Egypt and a member of the indigenous aristocracy and often 

served under several governors  .  8     While the primary ruler of the province 

was thus appointed from the outside, the day-to-day running of the prov-

ince must have been predominantly determined by the local elite, whose 

families held important administrative positions throughout the i rst two 

centuries of Islamic rule. 

   The chief judge of Egypt was generally also appointed directly by the 

caliph. Unlike governors, however,   judges not uncommonly held ofi ce for 

a decade or more, enabling them to shape Egyptian society more consis-

tently than was possible for transient governors.  9   In addition, the caliph 

often appointed as judges either Egyptians or jurists who were already 

resident in Egypt before their appointment, who thus enjoyed greater 

familiarity with the local situation and normative practice. Those judges 

who were appointed from the outside often relied on local experts, whom 

they employed in the role of secretary ( ka � tib ) or witness examiner ( s � a � h � ib 

al-masa �  ゎ il ). Such local input was important in preventing faux pas that 

could expose judges to the derision of the local population or, more seri-

ously, undermine the integrity of and respect for legal institutions that 

were crucial to society    .   

   The self-understanding and normative values of the Arab aristocracy 

in late second-/early ninth-century Egypt were conservative. Families that 

were inl uential in public life traced their lineages to prominent person-

alities among the conquerors, many of whom were Companions of the 

Prophet, thus providing the Egyptian Arabs with a direct connection to 

the Prophet.  10   This sense of continuity, together with the perceived dis-

tinctness and cohesion of the notable class, was rel ected in the Arabs’ 

view of the relationship between their communal normative values and 

  7     Hugh Kennedy, “Mis 
 r,” in  EI2 , 7:146.  

  8     On the prominence of successive members of, for example, the al-Khawla � nı�   and  が Assa � ma 

families as  as � h � a � b al-shurt � a , see Kennedy, “Central Government,” 36.  

  9     Hallaq   discusses the role of judges in the articulation of early Islamic law in general in 

 Origins and Evolution , 57–101.  

  10     See, for example, Kennedy, “Egypt as a Province,” 64–65.  
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the original Muslim community as the repository of the sacred law.   A 

clear articulation of this view is provided by the following passage from 

a letter written by the Egyptian jurist al-Layth b. Sa が d to Ma � lik b. Anas 

in Medina:

    Indeed, many of the “i rst and foremost” ( al-sa � biqu  n al-awwalu  n )  11   left [their 
homeland] in order to strive in the path of God in pursuit of His good pleasure. 
They founded their garrison towns and the people gathered around them. They 
openly displayed the Book of God and the example of His Prophet, and they 
never concealed anything that they knew. So in every garrison town there was 
a group that acted in accordance with ( ya が malu  na bi ) the Book of God and the 
example of His Prophet, and they would not conceal from them anything that 
they knew. . . . They strove to arrive at sound opinions ( yajtahidu  na ra ゎ yahum )   
regarding anything that the Quran or the Sunna did not explain. Abu �  Bakr,  が Umar, 
and  が Uthma � n,  12   whom the Muslims had chosen for themselves [as leaders], cor-
rected them [in these efforts] and were neither neglectful nor careless with regard 
to them. They would write [to the Companions] even about small matters to 
maintain the religion and to warn against disagreement with the Book of God 
and the example of His Messenger. They never failed to inform them about issues 
that had been explained in the Quran, or acted upon by the Prophet, or regarding 
which they had consulted with each other. So if an issue arises upon which the 
Companions of the Messenger of God in Egypt, Syria, or Iraq acted during the 
lifetime of Abu �  Bakr,  が Umar, and  が Uthma � n, without the latter ordering them to act 
otherwise, we do not consider it permissible for the inhabitants of the Muslims’ 
garrison towns to come up with something new today that was not done by 
their predecessors among the Companions of the Messenger of God and their 
Successors; because most of the scholars have passed away, and those who remain 
do not resemble those of old.  13     

 Al-Layth thus justii ed local normative traditions, such as the one that 

had grown in Egypt, as fully legitimate representations of the sacred law, 

since they were rooted in the teachings of the Companions who had set-

tled in the garrison towns, in their knowledge of the religion and their 

legal reasoning. Their direct contact with the “rightly guided caliphs” 

meant that any differences of opinion   had remained within acceptable 

limits. The same was true for the immediate Successors ( ta � bi が u  n )   of these 

Companions, as illustrated by a case involving debt servitude that arose 

in an Egyptian court during the reign of the Umayyad caliph  が Umar 

b.  が Abd al- が Azı�  z  , a member of the Successor generation. The Egyptian 

judge sought the caliph’s guidance on the issue, and the caliph’s response 

  11     Quran 9:100; for al-Layth, this phrase refers to the Companions of the Prophet.  

  12     The i rst three Ra � shidu � n, or “rightly guided,” caliphs, all of whom were Companions of 

the Prophet.  

  13     Abu �  Ghudda,  Nama � dhij , 35.  
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became part of the Egyptian legal tradition.  14   As seen in the i rst chapter, 

al-Layth concluded by postulating a break between the earlier Muslim 

generations and his contemporaries and arguing that the latter should 

not be permitted to disagree with the former.   Al-Layth’s theory of the 

sacred law, based on the authority of the local normative tradition, was 

structurally similar to the teaching of Ma � lik, with the exception that 

Ma � lik posited the absolute superiority of Medina, while al-Layth argued 

for the legitimacy of multiple normative traditions rooted in the teach-

ings of the Companions  . 

 Because of this fundamental similarity in outlook, and the fact that 

both the Arabs of Medina and those of Egypt belonged to Yemeni 

tribes  , several Egyptian scholars of al-Layth’s generation had traveled 

to Medina to study with Ma � lik; the most prominent such i gures were 

Ibn Wahb   (d. 197/812), Ibn al-Qa � sim   (d. 191/806), Ashhab   (d. 204/820), 

 が Abd Alla � h b.  が Abd al-H � akam   (d. 214/829), and As 
 bagh b. al-Faraj   

(d. 225/840), who, however, arrived in Medina only to i nd that Ma � lik 

had died shortly before. The material that they took back to Egypt – 

copies of Ma � lik’s  Muwat � t � a ゎ   as well as other lecture notes from their les-

sons with Ma � lik – was then used to turn Ma � lik’s teaching into a textual 

tradition disconnected from the actual locality of Medina. After Ma � lik’s 

death in 179/795, the primary center for the study and development of 

his thought shifted to Egypt, where his students formed an indigenous 

group of prominent jurists who dedicated themselves to the preserva-

tion, elaboration, and perpetuation of the Islamic normative tradition as 

defended by Ma � lik. However, their efforts, inl uenced by the polycentric 

perspective described by al-Layth, gave rise to a distinctly Egyptian form 

of Ma � likism, in which the communal tradition of the Egyptian Arabs 

played an important normative role  .    

  The Changing Economy of Status 

   The original Arab conquerors had established their settlement as a tiny 

ruling minority among   Coptic Christians. The Coptic community had, 

beyond its clergy, no educated or scholarly class of its own, since it had 

already been a subaltern majority under Byzantine rule. The identity of 

the Egyptian Arabs as a cultural and intellectual elite was therefore much 

  14     Al-Kindı �  ,  Governors and Judges , 336–37. See also Harald Motzki, “The Prophet and the 

Debtors: A  H � adı �  th  Analysis under Scrutiny,” in  Analysing Muslim Traditions , 125–208, 

at 195–200.  
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more secure than that of the Iraqi Arabs, since in Iraq   indigenous Persian 

aristocracy and high culture continued to represent a rival source of iden-

tity and status. 

 The Arabs’ elite identity was nevertheless potentially open to chal-

lenge, given that   non-Arabs could   convert to Islam and thereby appro-

priate one of the central markers of elite status. However, since religion, 

though important, was only one element of   a communal identity that 

also encompassed ethnic and tribal afi liations, simple conversion did 

not bestow on non-Arabs the social status required to interact on an 

equal basis with Arabs in Egypt.     The substantial barriers that hindered 

Copts’ social mobility and the resulting problems are illustrated by the 

H � aras affair, which shook Egypt in the late 180s/early 800s. The people 

of H � aras, a village in eastern Egypt,  15   appear to have been Coptic con-

verts to Islam who were subjected to provocation and humiliation by 

prominent Arab Egyptians, particularly members of the Khawla � n and 

Kinda clans;  16   the exact nature of this harassment is unclear. The peo-

ple of H � aras then consulted Zakariyya �  b. Yah � ya �    (d. 242/856 or 857),  17   

a native of H � aras, who, as the secretary ( ka � tib ) of Egypt’s chief judge 

 が Abd al-Rah � ma � n al- が Umarı�   (in ofi ce 185–94/801–10), was presumably 

the most prominent member of the community. Zakariyya �  advised them 

to acquire a false Arab identity by having themselves registered with the 

judge as members of the Arab clan of H � awtaka. Through the payment of 

bribes to ofi cials and the securing of false witnesses, the people of H � aras 

succeeded in achieving ofi cial recognition as Arabs and were registered 

in the  dı�  wa � n  as recipients of the pension  . 

 The reaction of the local Arab elite to this blatant fraud was intense. 

In al-Kindı�  ’s histories of the governors and judges of Egypt, the H � aras 

affair receives more extensive treatment than any other single event in 

the i rst three centuries of Islamic rule in Egypt, including the conquest 

itself.  18   That this was not simply a personal preoccupation of al-Kindı�     
is demonstrated by the voluble amount of poetry that was composed to 

lament the injustice of the genealogical forgery; to air accusations against 

  15     H � aras is described as a village by Ya � qu � t al-H � amawı�    , who, however, notes that al-Da � raqut 	 nı�   
thought it to represent an urban quarter within Fustat; see     Ya � qu � t   al-H � amawı�     ,  Mu が jam 

al-bulda �  n , 5 vols. ( Beirut :  Da � r Ih � ya �  ゎ  al-tura � th al- が Arabı �   ,  1979 ), 2:240 .  

  16     Al-Kindı �  ,  Governors and Judges , 397.  

  17         Shams al-Dı�  n   al-Dhahabı �     ,  al-Ka�  shif fı �   ma が rifat man lahu riwa �  ya fı�   al-kutub al-sitta , ed. 

   Muh � ammad    が Awwa � ma    and    Ah � mad Muh � ammad Nimr   al-Khat 	 ı �  b   , 2 vols. ( Jedda :  Da � r 
al-Qibla ,  1992 ), 1:406 .  

  18     Al-Kindı �   discusses the affair in his entries on the judges al- が Umarı �   and Hisha � m al-Bakrı�  ; 
 Governors and Judges , 397–414.  
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the judge, al- が Umarı�    , who permitted it; and to praise the new judge who 

eventually reversed the registration. A passage in a poem written around 

this time by Yah � ya �  al-Khawla � nı�     (d. unknown) indicates the enormity of 

the perceived transgression:

  And what a strange thing it was that a group 
 Of Copts among us suddenly became Arabs 
 Saying, “Our fathers are H � awtak,” though their fathers 
 Were heathen Copts with unclear genealogies 
 They brought oaths from the delta, claiming 
 That they were from them – what folly! – and they succeeded 
 Truly, may the Merciful curse the one who accepts 
 Them . . . as long as the sun sets in the west.  19     

 Given that the people of H � aras had converted to Islam, the term 

“Copts” was used as a designator of social differentiation.  20   The practi-

cal signii cance of this differentiation is suggested by the comment of the 

poet Mu が alla �  al-T � a �  ゎ ı�    , who lived in the late second/early ninth century, to 

the judge al- が Umarı�  , who was instrumental in the genealogical forgery: 

“If indeed you consider them Arabs, then give them your daughters in 

marriage!”  21   An Arab, it seems, would not have permitted his daughter to 

marry an Egyptian of Coptic descent, even if he were Muslim. 

 The scope of the H � aras scandal prompted the Egyptian aristocracy to 

send a delegation to Baghdad to the caliph al-Amı�  n   (r. 193–98/809–13), 

who in turn advised the new judge of Egypt, Hisha � m al-Bakrı�     (in ofi ce 

194–96/810–11), to reopen the case. After summoning several witnesses, 

al-Bakrı�   overturned his predecessor’s decision, prompting the following 

triumphant statement from the poet Yah � ya �  al-Khawla � nı�    : “The Copts have 

returned to their origins and a manifest injustice had been reversed  .”  22     

 The basis of the social division laid open by the H � aras affair was not 

ethnicity properly speaking, but rather status in a society where status 

emerged from a complex combination of origins, afi liations, and personal 

merit  .  23   Although Arabness remained an inviolate category,   the institution 

  19     Al-Kindı �  ,  Governors and Judges , 399.  

  20     Maged Mikhail   notes that writings from this period often use the term  qibt �   (Copt) to 

mean “Egyptian” as opposed to “Arab”; see     Maged S. A.   Mikhail   , “Egypt from Late 

Antiquity to Early Islam: Copts, Melkites, and Muslims Shaping a New Society” (PhD 

diss., University of California at Los Angeles,  2004 ), 195 .  

  21     Al-Kindı �  ,  Governors and Judges , 401.  

  22     Al-Kindı �  ,  Governors and Judges , 415.  

  23     For a general discussion on the interaction of background ( nasab ) and merit ( h � asab ) in 

determining status, see     Roy P.   Mottahedeh     ,  Loyalty and Leadership in an Early Islamic 

Society , 2nd ed. ( London :  I. B. Tauris ,  2001 ), 98–104 .  
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of clientage ( wala �  ゎ  ), practiced across the Muslim world, increasingly pro-

vided a way for non-Arabs to participate in the status that was enjoyed by 

members of the elite.  24   A good example of the functioning of this system 

is the   judge’s secretary, Zakariyya � , who had achieved a successful career 

in the judiciary despite his Coptic origins. Most sources refer to him as 

Zakariyya �    al-Qud � a �  が ı �  ,  25   the Qud � a �  が a being a large Arab tribe of which the 

H � awtaka were a clan. It is likely that Zakariyya �  gained this appellation 

through clientage: he or one of his ancestors either was the manumitted 

slave of a member of this tribe or had entered into a contractual relation-

ship with a member.   Such a relationship transferred inheritance rights 

and legal liability onto the patron ( mawla �  ), as well as providing the client 

(also known as  mawla �  ) with an adopted Arab genealogy.   As indicated by 

Yah � ya �  al-Khawla � nı�  ’s poem, the absence of a genealogy was often high-

lighted as the distinguishing mark between Arabs and non-Arabs.  26     

 Clientage as practiced by Muslim Arabs thus served to integrate 

non-Arabs as individuals into Arab tribal society, with its web of social 

and legal relations, and promoted their cultural assimilation. Accordingly, 

when the second Hijri century witnessed the emergence of literary genres 

in the Islamic sciences, scholars of client background played a key role in 

the development of this written discourse in Egypt and beyond.  27   More 

generally, clientage permitted non-Arab Muslims to enter into Arab soci-

ety and to attain high scholarly, cultural, and political rank. The i rst 

two centuries of Muslim rule in Egypt saw clients as governors,  as � h � a � b 

al-shurt � a , and judges, and al-Kindı �   composed an entire (now lost) work 

to extol the achievements of the clients ( mawa � lı�   ) in Egypt.  28   

  24     On the position of clients under the Umayyads and the Abbasids, see      が Abd al- が Azı �  z  

 al-Du � rı �     ,  al-Judhu  r al-ta �  rı�  khiyya li-l-shu が u  biyya  ( Beirut :  Da � r al-T � alı �   が a ,  1962 ) .  

  25     Al-Dhahabı�  ,  Ka � shif,  1:406.  

  26     Patricia Crone, “Wala �  ゎ ,” in  EI2 , 6:874.  

  27         Harald   Motzki      cautions against overestimating the role of non-Arab clients in Islamic 

scholarship   in “ The Role of Non-Arab Converts in the Development of Early Islamic 

Law ,”  Islamic Law and Society   6  ( 1999 ):  293 –317 . However, Christopher Melchert   

points out that the sources used by Motzki are likely to understate the importance of 

clients; see  “The Early History of Islamic Law,” in  Method and Theory in the Study of 

Islamic Origins , ed.    Herbert   Berg   , 293–324 ( Leiden :  Brill ,  2003 ), 302–3, n. 35 .     John  

 Nawas      has argued that by the mid-third/ninth century, non-Arabs constituted more than 

half of all jurists in the Muslim world; “The Emergence of  Fiqh  as a Distinct Discipline 

and the Ethnic Identity of the  Fuqaha �  ゎ   in Early and Classical Islam,” in  Studies in Arabic 

and Islam: Proceedings of the 19th Congress, Halle 1998 , ed.    S.   Leder   ,    H.   Kilpatrick   , 

   B.   Martel-Thoumian   , and    H.   Sch ö nig   , 491–99 ( Sterling, VA :  Peeters ,  2002 ), 496 .  

  28     Rhuvon Guest, introduction to al-Kindı�  ,  Governors and Judges , 10;     Abu �  al-H � asan  

 al-Da � raqut 	 nı�     ,  al-Mu ゎ talif wa-l-mukhtalif , ed.    Muwaffaq b.  が Abd Alla � h b.  が Abd   al-Qa � dir   , 5 

vols. ( Beirut :  Da � r al-Gharb al-Isla � mı�   ,  1986 ), 2:76 .  
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 The system of clientage operated on an individual level, based on per-

sonal relationships between non-Arab clients and their Arab patrons, and 

thus differs from what the people of H � aras sought to accomplish in two 

ways. A client’s status, though linked to that of his patron, remained a 

distinct category, without entitlement to the state pension  ; and the sys-

tem of clientage absorbed only individuals and their descendants, rather 

than entire communities, into the framework of Arab society. The com-

plex nature of the relationship between clientage and status is exem-

plii ed by the case of   As 
 bagh b. al-Faraj. As 
 bagh was a leading Ma � likı�   
scholar in Egypt, who claimed to be the descendant of a client of the 

Umayyads. Al-Kindı �  ’s evaluation of this claim illustrates the i ne grada-

tions of a class-conscious society. As 
 bagh’s ancestor, determined al-Kindı �  , 
was not a client of the Umayyad dynasty, but rather a slave   donated by 

the Umayyads for service in a mosque.  29   As 
 bagh was therefore a mere 

 impostor: this seemingly slight difference meant that he had no specii c 

Arab patron and therefore no genuine clientage  .   

 Nonetheless, the increasing success and prominence of the  mawa � lı�    in 

Egyptian society appear to have created anxieties among the Arabs of 

Egypt, who recognized the trend of relative decline in the prestige and 

exclusivity of the Arab elite as more non-Arabs took positions of lead-

ership in politics and intellectual life. Sa が ı�  d b.  が Ufayr   (d. 226/841), poet, 

historian, and member of the Egyptian Arab aristocracy, reported the 

following highly tendentious statement attributed to the Prophet: “If you 

see the Arabs scorn the Quraysh, and the clients scorn the Arabs, and the 

non-Muslim subjects of the land ( musa � lamat al-ard �  ) scorn the clients, 

then the signs of the last hour have reached you.”  30   The gradual erosion of 

the social hierarchy, and the concerns that it provoked among the Arabs, 

are further indicated by numerous anecdotes from this period that dem-

onstrate the declining social cachet of mere membership in the Arab elite 

when juxtaposed with other factors conferring individual status. Such 

factors included not only ethnicity and clientage, both of which can be 

subsumed under the Arabic term  nasab  (genealogy)  , but also the   accom-

plishments and qualii cations of an individual as well as his patron, if the 

individual was a client. For example, when the   judge Ish � a � q b. al-Fura � t (in 

ofi ce 184–85/800–801) demanded of the   abovementioned Sa が ı �  d b.  が Ufayr 

  29     Quoted in     Taqı�   al-Dı �  n   al-Maqrı�  zı �     ,  al-Muqaffa�   al-kabı �  r , ed.    Muh � ammad   al-Ya が la � wı�     , 8 

vols. ( Beirut :  Da � r al-Gharb al-Isla � mı�   ,  1990 ), 2:214 ; the source is probably al-Kindı�  ’s lost 

 Kita � b al-Mawa � lı�   .  
  30     Al-Da � raqut 	 nı�  ,  al-Mu ゎ talif wa-l-mukhtalif , 2:81.  
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that the latter hand over the property of an orphan to him for supervi-

sion, Ibn  が Ufayr initially refused, alluding to the fact that Ish � a � q was a 

mere client. Ish � a � q replied: “Do you know Mu が a � wiya b. H � udayj  ,  31   lord 

of everyone between al-Farama �  [in Egypt] and Andalusia?” When Ibn 

 が Ufayr answered in the afi rmative, Ish � a � q continued: “He is my patron – 

so who are you?” To this, Ibn  が Ufayr apparently had no response.  32   Judge 

Ish � a � q’s persuasive argument was thus that the merit ( h � asab ) of his patron 

outshone the lineage of Ibn  が Ufayr  .   

 The possibility of a career based on merit that could overcome the lim-

itations of client status existed already among the Umayyads. The caliph 

 が Umar b.  が Abd al- が Azı�  z   (r. 99–101/717–20) appointed three Egyptians 

to issue legal opinions ( fata � wa �  ); one of these appointees was an Arab, 

while two were clients. When the Arabs of Egypt protested about this 

preference for clients, the caliph is said to have retorted, “It is not my 

fault that the clients are reaching prominence through their own efforts 

( tasmu   bi-anfusiha �  ) and that you are not.”  33   The two client appointees, 

 が Ubayd Alla � h b. Abı�   Ja が far   (d. 132/749 or 750) and Yazı �  d b. Abı�   H � abı �  b   (d. 

128/745 or 746), reached positions of such importance that they were the 

i rst Egyptians to give the oath of allegiance ( bay が a ) to a new caliph.  34   

 The changing nature of the economy of status is also indicated by 

another anecdote involving   Ibn  が Ufayr. In a heated debate before the 

Abbasid general  が Abd Alla � h b. T � a � hir   in 212/827 regarding the possible 

appointment of   As 
 bagh b. al-Faraj as chief judge, Ibn  が Ufayr appears 

to have considered the simple fact of As 
 bagh’s client status insufi cient 

grounds to object to the appointment. Instead, he attempted to use an 

alternative argument to discredit As 
 bagh, asking rhetorically, “What is 

the use of mentioning the sons of dyers and tailors in connection with a 

position for which God Almighty has not made them suitable?” To this, 

As 
 bagh retorted, “The general has ordered the jurists and scholars to 

  31     Mu が a � wiya b. H � udayj (d. 52/672) was a Companion of the Prophet and a military com-

mander in North Africa; his son and grandson were also powerful men in the region 

under the Umayyads. See al-Ziriklı�  ,  A が la � m , 7:260, 3:338, and 4:95.  

  32     Quoted from     al-Kindı�  ’s    lost  Kita � b al-Mawa � lı �    by Ibn H � ajar al- が Asqala � nı�   in  Raf が  al-is�  r  が an 

qud � a�  t Mis �  r , ed.    H � a � mid  が Abd   al-Majı�  d   ,    Muh � ammad al-Mahdı�   Abu �    Sinna   , and    Muh � ammad 

Isma �  が ı �  l   al-Sa � wı�     , 2 vols. ( Cairo :  Mat 	 ba が at al-Amı�  riyya ,  1957 –61), 1:115 . I read Ish � a � q’s 

statement as “he is my patron” ( huwa mawla � ya �  ), given that Ish � a � q is known to have been 

a client of Mu が a � wiya b H � udayj.  

  33     Reported by Ibn Yu � nus; quoted by al-Maqrı�  zı �   in  al-Khit � at �  , 2:332.  

  34     While  が Ubayd Alla � h’s background is unknown, Yazı �  d’s father had been brought to 

Egypt as a slave from the Dongola region of Sudan. See Motzki, “Prophet and Debtors,” 

198–99.  
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attend [this meeting], not the poets and soothsayers,” referring to the fact 

that he, As 
 bagh, was a recognized authority in law, whereas Ibn  が Ufayr 

was a poet and a local historian.  35   While Ibn  が Ufayr appealed to the alleg-

edly lowly occupations of As 
 bagh’s forefathers to support his objection 

to his appointment, As 
 bagh countered by pointing out that in the here 

and now he was a distinguished jurist, unlike Ibn  が Ufayr, who was not 

qualii ed to speak on the topic.   Neither genealogy nor class background 

could therefore predetermine As 
 bagh’s status and social aspirations.    36   

 A i nal example of the erosion of simple correlations between   ethnic-

ity and status is the governor   Ibn Mamdu � d (in ofi ce 162–64/779–80), 

who was not only a former slave   but also of Turkic heritage. Al-Kindı�  ’s 
discussion of the governor is nonetheless positive, highlighting the fact 

that Ibn Mamdu � d’s mother was the aunt of the (non-Muslim) king of 

Tabaristan and that Ibn Mamdu � d’s governorship was characterized by 

unprecedented law and order.    37   Thus both class deriving from an illustri-

ous non-Arab genealogy   as well as professional merit played a role in the 

perception and negotiation of status  .   

 This short exposition has sought to demonstrate the complexity of the 

construction of status among Egyptians in the second/eighth and third/

ninth centuries and to indicate the gradual but – at least in the perception 

of the old elite – dramatic social transformations that were under way 

as the result of the increasing presence and prominence of non-Arabs in 

Egyptian society. While established Egyptian Arabs still possessed a i rm 

bedrock of status through their genealogy that was so closely tied to the 

history of Islamic Egypt and through the i nancial distinction afforded by 

the state pension, non-Arabs from Egypt as well as elsewhere were able to 

construct status capital via alternative avenues, even reaching positions 

that permitted them to challenge directly the dominance of members of 

the Arab aristocracy. One possible such avenue, as mentioned earlier, was 

excellence in Islamic legal scholarship. 

 The declining eminence of the Arab elite in Egyptian society was 

accompanied by the   dilution of tribal loyalties among the Arabs due to 

  35     Al-Kindı �  ,  Governors and Judges , 434. Ibn  が Ufayr had studied with Ma � lik and transmitted 

his  Muwat � t � a ゎ   but achieved no recognition in the i eld of law; see al-Dhahabı �  ,  Siyar a が la � m 

al-nubala �  ゎ  , 10:583–86.  

  36     The exchange appears, however, to have deterred Ibn T � a � hir, who appointed  が I � sa �  b. 

al-Munkadir   instead of As 
 bagh to the judgeship.  

  37     Al-Kindı �  ,  Governors and Judges , 122–23. Al-Kindı �   reports that public order under Ibn 

Mamdu � d was so exemplary that the he forbade the Egyptians to lock their doors, prom-

ising to provide personal compensation for anything that was stolen.  
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the emergence of competing economic interests. This trend was the result 

of growing numbers of Arabs contravening the original orders of the 

caliph  が Umar by settling in the Egyptian countryside and taking up agri-

culture  . This process had begun in the mid-second/eighth century, when 

the caliph Hisha � m, as mentioned earlier, had permitted Qaysı �   Arabs from 

Syria to move to the Nile delta as a means of suppressing occasional 

tax revolts by indigenous Egyptian peasants. Subsequently, Arabs of both 

Qaysı�   and Yemeni descent engaged in farming in the delta.  38   After a gen-

eration had passed, however, the economic interests of the settled Arabs 

had become fused with the interests of those whom they were meant to 

police. This shift led to new tax revolts that this time saw Coptic Christians 

and Muslim Arabs of various tribes allied against the elite Arab militia.  39   

Thus the neat order of Arab Muslims loyal to the empire extracting taxes 

from non-Muslim and non-Arab peasants began to break down  .    

  The Centralizing State 

   The second principal source of social upheaval in Egypt at the time of 

al-Sha � i    が ı �  ’s arrival sprang from the increasingly aggressive centralizing 

agenda pursued by both Umayyad and Abbasid caliphs throughout the 

second Hijri century (718–815 CE). Their far-reaching efforts at central-

ization within the empire had a direct impact on the autonomy of the 

local Arab Muslim community in the Egyptian province by progressively 

disenfranchising the indigenous elite in the management of communal 

affairs and the daily life of the polity. Many central social functions that 

had hitherto been the domain of the Arab families became enshrined in 

legal institutions administered by centrally appointed agents of the state, 

further contributing to the Arabs’ sense that the foundations of their 

social order and way of life were under threat  .   

 An important example of such a transfer of responsibility is the change 

in the administration of   religious endowments ( ah � ba � s  or  awqa � f ) that was 

effected by the Umayyad-appointed judge   Tawba b. Namir (in ofi ce 

115–20/733–38) in 118/736.  40   Religious endowments generally consisted 

of institutions dedicated to providing a public benei t – such as mosques, 

bathhouses, and soup kitchens – that were donated or bequeathed to 

the community by individual Muslims. Such endowments, traditionally 

  38     Mikhail, “Egypt from Late Antiquity to Early Islam,” 195–205.  

  39     Mikhail, “Egypt from Late Antiquity to Early Islam,” 202.  

  40     Al-Kindı �  ,  Governors and Judges , 342.  
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Community in Crisis104

supervised privately by the heirs of the original donor or the executors of 

his or her will, appear to have played an important part in Egyptian life 

of the second Hijri century. Tawba’s decree, justii ed as a measure to pre-

vent irregularities in the administration of endowments that could dimin-

ish their value, placed all endowments in Egypt under the supervision of 

the chief judge. As a result of the decision, an enormous  dı�  wa � n  was set 

up to facilitate the centralized management of the endowments – though 

it is not clear whether the term simply refers to a special register kept by 

the judge or whether he actually established an administrative division 

dedicated to this task  .   

 Less than two decades later, during the second tenure of judge Khayr 

b. Nu が aym   (133–35/751–53), the supervision of the   property of orphans 

was likewise removed from the private sphere and added to the respon-

sibilities of the judge, necessitating rigorous bookkeeping regarding 

the usage of these funds.  41   A predecessor of Khayr’s, Ibn H � udayj   (in 

ofi ce for six months in 86/705), had already compiled a central list of 

orphans’ property,  42   but the management of these assets had remained a 

tribe-internal matter until the 130s/750s, when the caliph initiated the 

reform.  43   As in the case of the endowments, this measure moved con-

trol over substantial assets from private hands (the orphans’ guardians 

within the framework of families and tribes) to the ofi ce of the judge.   

Increased centralization went hand in hand with increased record keep-

ing. For example, the judge Mufad � d � al b. Fad � a � la   (i rst term in ofi ce 168–

69/785–86) signii cantly increased the volume of ofi cial i les ( sijilla � t ) 
by adding to them copies of wills, debts, and endowment documents,  44   

thereby permitting more reliable adjudication in cases of dispute, but also 

facilitating more intrusive supervision of private transactions by state 

agents. 

 These policies encroached on local autonomy and self-regulation and 

caused mistrust among the population, expressed in rumors and suspi-

cions regarding the conduct of government ofi cials. In the late 170s/790s 

a rumor spread throughout Fustat that the disliked judge Ibn Masru � q   (in 

ofi ce 177–84/793–800), a foreigner from Iraq, was planning to transfer 

  41     Al-Kindı �  ,  Governors and Judges , 355.  

  42     Al-Kindı �  ,  Governors and Judges , 325.  

  43     Al-Kindı �   claims that the centralization of orphans’ property management was carried out 

on the orders of the caliph al-Mans 
 u � r, but al-Mans 
 u � r acceeded to the throne in 136/754, 

while al-Kindı �   records the centralization as having taken place between 133/750 and 

135/752.  

  44     Al-Kindı �  ,  Governors and Judges , 379.  
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the assets of both the endowments and all orphans of Egypt to the caliph 

Ha � ru � n al-Rashı�  d in Baghdad.  45   In another incident in the 180s/800s, the 

Egyptian poet Yah � ya �  al-Khawla � nı�     accused the administration of judge 

 が Abd al-Rah � ma � n al- が Umarı�    , likewise a foreigner, of misappropriating 

orphans’ property  .  46   

 Communal autonomy was also being eroded by centralization in the 

judicial sphere, especially through the reform of the     witness system. It 

seems that in the i rst Hijri century, Egyptian judges accepted the witness 

statement of any male Muslim as long as there were no obvious reasons 

to discount him as untrustworthy; in cases of doubt, a character reference 

was sought from the neighbor of the potential witness.  47   In the small and 

close-knit tribal community of Fustat in the i rst century of Muslim rule, 

such a procedure that rested on the reliability of individuals’ reputations 

appears to have been workable.  48   At the beginning of the second Hijri 

century, however, judge Tawba b. Namir   began to exclude automatically 

any Yemeni Arab’s testimony against a Qaysı �   Arab, and vice versa  .  49   

This policy was introduced at a time when the ethnic homogeneity of 

the predominantly Southern Egyptian Arab community was becoming 

diluted by an inl ux of Northern Arabs. Fear that the notorious Qays/

Yaman rivalry would spill from Syria into Egypt through the judiciary 

thus appears to have prompted the new critical attitude toward witness 

statements by Muslims. The default assumption of trustworthiness also 

proved unsustainable in situations when the judge was called upon to 

adjudicate cases among Christians  . Given that the Muslim judge was an 

outsider to Christian communal life, he had no way of assessing the credi-

bility of witnesses who appeared in front of him. To address this problem, 

judge Khayr b. Nu が aym   began to make inquiries regarding the reliability 

of potential non-Muslim witnesses among their coreligionists.  50   

 Rel ecting a declining sense of trust in Muslim society, judge Ghawth 

b. Sulayma � n  , who served three terms between 135 and 168 (752 and 

784), extended to Muslim witnesses Khayr’s policy of making the accep-

tance of testimony conditional upon prior discreet investigations of char-

acter, thereby dismissing the long-established prima facie assumption of 

  45     Al-Kindı �  ,  Governors and Judges , 390.  

  46     Al-Kindı �  ,  Governors and Judges , 396.  

  47     Al-Kindı �  ,  Governors and Judges , 361.  

  48     “Have you ever known a village reputation to be wrong?” asks Stephen Maturin rhe-

torically in     Patrick   O’Brian’s    novel  Master and Commander  ( New York :  W. W. Norton , 

 1990 ), 230 .  

  49     Al-Kindı �  ,  Governors and Judges , 346.  

  50     Al-Kindı �  ,  Governors and Judges , 351.  
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Muslims’ trustworthiness.  51   During the second term of judge Mufad � d � al 

b. Fad � a � la   (174–77/790–93), the task of assessing witness credibility was 

assigned to the newly created position of the witness examiner ( s � a � h � ib 

al-masa �  ゎ il )  . This system of determining the probity of witnesses was for-

malized during the judgeship of al- が Umarı�    , who not only required poten-

tial witnesses to pass the vetting of the examiner but subsequently had all 

approved witnesses entered into an ofi cial register.  52   These individuals 

acquired a previously unknown position, that of a professional witness. 

 This innovation had a dramatic impact on the nature of the judicial 

process. Before Mufad � d � al, a court case had involved only the judge, his 

secretary, and the parties involved in the case, who could in principle call 

upon any member of the Muslim community to give testimony regarding 

the facts of the case. Uprightness (  が ada � la ) had been assumed to represent 

a natural characteristic of every Muslim, to be questioned only in cases 

of manifest immorality or deviance. The presumption of uprightness 

allowed the community to participate actively in the judicial process: the 

testimony of one, two, or four upright witnesses (their number depending 

on the nature of the case) automatically settled a claim. In such a system, 

the role of the judge was primarily that of a guarantor of correct proce-

dure; it was the Muslim public, through the witnesses drawn from it, who 

decided the case. Under the new system that arose in the decade span-

ning the tenures of Mufad � d � al and al- が Umarı�  , however, a key role in the 

process of adjudication was given to the certii ed professional  witnesses, 

who now held a monopoly on the ascertainment of facts pertaining to a 

court case.   The functioning of this new system is illustrated by the case 

of the Ibn  が Umar mosque in Fustat during   al- が Umarı�  ’s tenure. When the 

neighbors of the mosque complained that it was about to  collapse and 

requested that the judge allow the establishment of an endowment to 

 support the repairs, the judge would not rely on their testimony but 

rather dispatched his witnesses to survey the situation before permitting 

the new endowment.  53   

 The unprecedented restriction of acceptable witnesses to a small, prese-

lected group that, according to al-Kindı �  , consisted of a mere ten individu-

als under Mufad � d � al   thus meant that the administration of justice, once 

a communal affair, was now the prerogative of a few appointed ofi cials. 

Although later judges increased the number of certii ed witnesses – to one 

  51     Al-Kindı �  ,  Governors and Judges , 361.  

  52     Al-Kindı �  ,  Governors and Judges , 394.  

  53     Al-Kindı �  ,  Governors and Judges , 308–9.  
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hundred under al- が Umarı�  , then back to thirty under Lahı�   が a b.  が I � sa �    (second 

term in ofi ce 199–204/814–20) – their number remained negligible in 

relation to the population as a whole.  54   

 The certii cation of witnesses and the consequent exclusion of the 

majority of the population from the judicial process were perceived as an 

outrage by Egyptian Arabs.  55   Not only did the rejection of the assumption 

of uprightness cast implicit doubt on the personal integrity of community 

members; the small group of individuals who did achieve recognition as 

acceptable witnesses were considered by many to be unscrupulous peo-

ple who were taking advantage of their favor with the judge. This was 

especially the case under al- が Umarı�  , who imported many of the witnesses 

whom he approved from his native Medina while scorning indigenous 

Egyptians  .   A local poet, Ish � a � q b. Mu が a � dh   (d. unknown), composed the 

following verses addressed to Mufad � d � al  , who initiated the system:

  I shall beseech my Lord until dawn 
 That He may return you to [what you were,] an emaciated dog: 
 You established injustice in judging between us 
 And declared a group of thieves to be upright! 
 None among those who have come before us ever heard 
 That the number of upright people was so low.  56     

   Within the span of seventy years between the centralization of endow-

ment records by Tawba b. Namir in 118/736 and the formalization of the 

witness register under al- が Umarı�   in 185/801, the judges of Egypt effec-

tively revoked much of the legal autonomy and self-regulation of Egyptian 

Muslim society. By the end of this period, it was the judge who decided 

which projects counted as valid endowments  57   and how they were to be 

managed, and the establishment of legal facts had been removed from 

the domain of the public to become the prerogative of de facto agents of 

the judge. This centralization not only limited the autonomy of Egyptians 

in the regulation of daily life; it also rendered the social order far more 

vulnerable to the politics of judicial appointments inl uenced by legal and 

theological doctrines, as will be seen in the following chapter. 

 While it appears that Egyptians largely accepted the appointment of 

foreigners as governors, the ofi ce of judge was connected more closely 

to local identity. In late 154 or early 155 (771 or 772) a delegation of 

  54     Al-Kindı �  ,  Governors and Judges , 396 and 422.  

  55     Al-Kindı �  ,  Governors and Judges , 386.  

  56     Al-Kindı �  ,  Governors and Judges , 386.  

  57     See the endowment document reproduced by al-Kindı�  ,  Governors and Judges , 407–10.  
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Egyptian notables visited Baghdad to meet with the Abbasid caliph 

  al-Mans 
 u � r.  58   The judge of Egypt, Abu �  Khuzayma, had just died, and 

al-Mans 
 u � r was in the process of selecting his successor.  が Abd Alla � h b. 

H � udayj   (d. unknown), a member of the Egyptian delegation, implored 

the caliph to appoint an Egyptian: “O prince of the believers, do you 

want to bring us to infamy among the provinces by appointing over 

us someone foreign, [so that it will be said] that our land has no one 

i t to serve as judge?” Al-Mans 
 u � r appears to have been convinced by 

this argument; he appointed the Egyptian jurist  が Abd Alla � h b. Lahı�   が a   

(in ofi ce 155–64/771 or 772–780 or 781) to the judgeship in spite of 

what he called “the inferiority of his doctrine ( su   ゎ  madhhabih ),” which 

could be a reference either to Ibn Lahı�   が a’s alleged Shi が ism   or to his legal 

opinions. The caliph was thus willing to overlook his own objections to 

the appointee in order to name a judge for the Egyptians from among 

themselves.   

 A decade later, the new caliph, al-Mahdı�     (r. 158–69/775–85), took a 

different course. He deposed Ibn Lahı�   が a and appointed the i rst H � anafı�   
jurist, the Iraqi   Isma �  が ı�  l b. al-Yasa が  al-Kindı�   (in ofi ce 164–67/781–83), as 

judge of Egypt. It is possible that al-Mahdı�   deliberately selected a mem-

ber of the   Kinda tribe, given that the Kinda were also prominent among 

Egyptian Arabs and Isma �  が ı �  l’s tribal afi liation might therefore have aided 

his acceptance   by the Egyptians. However, the   legal innovations intro-

duced by the Kufan quickly overshadowed his genealogy and his per-

sonal qualities, which the Egyptians did not hesitate to praise. The most 

dramatic of these innovations was the abolition of religious endowments  , 

a measure that was in accordance with Isma �  が ı�  l’s H � anafı�   doctrine  59   but 

that contradicted that of the Egyptian Ma � likı�  s. According to al-Kindı �  , the 

measure “weighed heavily on the Egyptians and led them to hate him.”  60   

Eventually, al-Layth b. Sa が d wrote a letter to al-Mahdı�  , complaining about 

  58     The visit is reported in al-Kindı�  ,  Governors and Judges , 368–69.  

  59     This action was based squarely on the opinion of Abu �  H � anı �  fa   and the i rst opinion of 

Abu �  Yu � suf  , which allowed permanent endowments to be established only for the benei t 

of mosques; see al-Sarakhsı�  ,  Mabsu  t �  , 12:26.  

  60     Al-Kindı �  ,  Governors and Judges , 371. The founding deed of a mosque endowment repro-

duced by al-Kindı�   indicates that according to the dominant teaching in Egypt the basic 

conditions for the establishment of an endowment   were simply that it would yield ben-

ei t for the Muslims and would not harm anyone (“manfa が a li-l-muslimı �  n . . . wa-anna 

dha � lika laysa bi-d � arar  が ala �  ah � ad”).   While the dearth of sources prevents a clear picture of 

the institutions i nanced by endowments, the low requirements for justifying their estab-

lishment and the severity of the Egyptians’ reported response to their abolition suggest 

that already at this time endowments played an important role in the provision of a range 

of public services.  
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the abolition of endowments. This letter seems to have at least contrib-

uted to the replacement of the judge.    61   

 For the next decade, the caliphs al-Mahdı�  , al-Ha � dı�     (r. 169–70/785–86), 

and Ha � ru � n al-Rashı�  d   appointed Ma � likı�  s as judges for Egypt; two of the 

appointees were native Egyptians and the third, a Medinan, had studied in 

Egypt.  62   Toward the end of his reign, however, Ha � ru � n al-Rashı �  d selected 

another Iraqi H � anafı �  , the already mentioned Ibn Masru � q, for the post. A 

possible reason for this was the fact that Abu �  Yu � suf, the judge of Baghdad 

and one of the principal students of Abu �  H � anı�  fa, exercised increasing 

inl uence over caliphal appointments in the provinces under Ha � ru � n.  63   Ibn 

Masru � q’s tenure proved as alienating to the local population as that of 

his H � anafı�   predecessor Isma �  が ı �  l b. al-Yasa が . Al-Kindı�   describes his mea-

sures as harsh and insensitive to the locals; he traded insults with them 

and quickly lost their trust.  64   His allegiance to H � anafı�   doctrine played 

a part in these problems as it had in the case of Isma �  が ı �  l.   For example, 

    the   Egyptian/Medinan Ma � likı�   teaching did not permit non-Muslims  65   to 

enter mosques on the basis of purity rules.  66   Therefore, Egyptian judges 

would adjudicate cases involving Christians and Jews   either just outside 

the mosque or in the judges’ own homes.  67   As a follower of Abu �  H � anı �  fa, 

however, Ibn Masru � q saw no legal obstacle to admitting non-Muslims 

into the central mosque of Fustat to attend his court sessions    .  68       While 

this shift did not affect tangible economic interests, as had Isma �  が ı �  l b. 

al-Yasa が ’s abolition of endowments, it nevertheless posed a symbolic chal-

lenge to Egyptian Muslim identity because of the centrality of the mosque 

  61     Al-Kindı �  ,  Governors and Judges , 371–72.  

  62     Ghawth b. Sulayma � n   (three terms in ofi ce; d. 168/785) and Mufad � d � al b. Fad � a � la   were 

Egyptians;  が Abd al-Malik b. Muh � ammad al-H � azmı �     (in ofi ce 170–74/786–90) was a 

Medinan who had studied with Ibn Wahb in Egypt. See Ibn H � ajar,  Raf が  al-is � r , 2:372.  

  63     Ibn  が Abd al-Barr,  Intiqa �  ゎ  , 331; al-Maqrı �  zı �  ,  Khit � at �  , 2:333.  

  64     Al-Kindı �  ,  Governors and Judges , 388–91.  

  65     Al-Kindı �   mentions only Christians;  Governors and Judges , 294. This probably rel ects 

the fact that Christians constituted the vast majority of non-Muslims in Egypt; in addi-

tion, the Jews   possessed their own religious law and legal institutions that sought to dis-

courage Jews from taking recourse in other legal systems, thus giving them little reason 

to enter the mosque. Nevertheless, as al-Kindı �   reports ( Governors and Judges , 351), Jews 

did on occasion call upon Muslim courts.  

  66     For the Ma � likı �   position, see Sah � nu � n,  Mudawwana , 3:107 (Kita � b al-li が a � n).  

  67     Al-Kindı �  ,  Governors and Judges , 391.  

  68     For the H � anafı �   position, see al-Sarakhsı�  ,  Mabsu  t �  , 1:48. The difference stems from diver-

gent interpretations of the Quranic description of the unbelievers as impure (9:28). While 

for Ma � likı�  s this impurity is physical because non-Muslims do not adhere to Muslim 

purity laws, H � anafı �  s and Sha � i  が ı �  s interpret it to refer to incorrect belief and thus not to 

constitute an impediment to entrance into a mosque.  
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in Muslim life as the community’s public space par excellence: the cen-

tral mosque was where all male members of the community congregated 

every week, where Islam was taught and Islamic normativity put into 

practice through the decisions of the judge.  69   By inviting non-Muslims 

into the mosque, Ibn Masru � q breached the exclusivity of the primary 

communal and ritual space,   contributing to the Arabs’ sense that the eth-

nic and religious boundaries that had dei ned their status and guaranteed 

their prestige since the Islamic conquest of Egypt were being eroded.   The 

centralizing Abbasid state’s instrumental logic of effective administration, 

supported by H � anafı�   legal doctrine, thus conl icted with and pushed back 

these boundaries on multiple fronts: through the meritocratic inclusion 

of non-Arab clients in prominent positions, the gradual restriction of the 

Egyptians’ legal autonomy, and the disregard of highly signii cant sym-

bolic boundaries of Islamic identity. 

 It is no coincidence that the   historian  が Abd al-Rah � ma � n b.  が Abd 

al-H � akam (d. 257/871) penned his history of the   conquest of Egypt at 

precisely this time, when the once-proud society that the conquerors had 

founded stood on the brink of collapse  .  が Abd al-Rah � ma � n’s history depicts 

the Arab conquerors as fearless but humble warriors, against whom the 

cowardly and internally divided leaders of Egypt, steeped in luxury, stood 

little chance. Describing the conquerors through the eyes of a Byzantine 

diplomat, he writes, “We saw them as people to whom death is more dear 

than life, and humbleness is more dear than nobility. None of them has a 

desire concerning the world, nor any greed. Rather, their seats are on the 

ground and their food is on their knees and their prince is one of them.”  70     

The bitter irony would not have escaped any contemporary reader: now 

it was the descendants of these noble Arabs whose power was fading as 

a result of internal divisions and a sedentary lifestyle that had alienated 

them from their ancestors’ nomadic virtues.  71    が Abd al-Rah � ma � n’s account 

was thus both a tribute to the glory of the Arab conquerors and an obitu-

ary for the social order that they had founded.   

   An important marker of distinction for the Arab aristocracy was the 

pension that they received in recognition of the role of their families in 

  69         Baber   Johansen   , “ The All-Embracing Town and Its Mosques: Al-Misr al-Jami ,”  Revue de 

l’Occident Musulman et de la M é diterran é e   12  ( 1981 –82):  139 –61 .  

  70          が Abd al-Rah � ma � n b.  が Abd   al-H � akam   ,  The History of the Conquest of Egypt, North 

Africa and Spain  ( Futu  h Mis � r wa-akhba � ruha �  ), ed.    Charles   Torrey    ( New Haven, CT :  Yale 

University Press ,  1922 ) ; translation by     Yasmin   Hilloowala   , “The History of the Conquest 

of Egypt” (PhD diss., University of Arizona,  1998 ), 46 .  

  71     I owe this insight to Jon Powell  .  
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the conquest of Egypt and of their continuing service in the   militia ( jund ), 

which held responsibility for maintaining internal peace in the province. 

It was thus a severe blow to the Arabs when, in the 180s/800s, the caliph 

dispatched a permanent contingent of Iraqi/Khurasanian troops to Egypt 

to secure order. The reason for this move lay in the ineffectiveness and 

unwillingness of the Egyptian Arab militia in quelling taxation-related 

revolts by Arab tribes in the delta.  72   The sidelining of the indigenous militia 

removed the principal justii cation for the payment of the pension, which 

was subsequently discontinued in 218/833, thus depriving the elite of both 

an important source of income and a major signii er of social status  .   

   With the dismantling of local military capacity in favor of forces sent 

from the imperial center, the province became vulnerable to chaos with 

the outbreak of the Abbasid civil war between al-Amı�  n and al-Ma ゎ mu � n 

(r. 198–218/813–33) in 193/809. Taking advantage of the power vac-

uum in Egypt, a commander of the Abbasid troops in Egypt,   al-Sarı�   b. 

al-H � akam (d. 205/820), seized control of Egypt from Fustat southward, 

while a   man by the name of  が Abd al- が Azı�  z al-Jarawı �   (d. 205/820) led an 

Arab tribal alliance to rule northern Egypt – a division that persisted 

even after the civil war in Iraq had come to an end. Egypt thus witnessed 

a decade of periodic warfare between the two factions that claimed the 

lives of many of the   militarily and politically active sons of the old Arab 

aristocracy.  73   The aristocracy, though not eradicated, was decisively 

weakened by the loss of life, property, and stability that accompanied this 

period of upheaval. Its role in public life was curtailed further: though 

al-Sarı�   at i rst adopted the practice of appointing the  s � a � h � ib al-shurt � a  from 

among the local aristocratic families, he later began to prefer members of 

his own family for this position.  74     For a while, the Arab elite continued 

to exert “soft power”  75   in Egyptian politics and society; on two occa-

sions when Fustat was besieged during the period of unrest, the notables 

of the city ( ahl Mis � r ) and especially the learned and pious among them 

( ahl al-masjid ) successfully petitioned al-Jarawı�   and his son to spare the 

city from attack.  76     But the Arab elite never recovered from the loss of 

  72     Kennedy, “Egypt as Province,” 80.  

  73     Kennedy, “Egypt as Province,” 81.  

  74     Compare the i rst and second period of his reign; al-Kindı �  ,  Governors and Judges , 128 

and 132.  

  75     The term was coined by Joseph Nye   to describe noncoercive power based on diplomacy 

and prestige; see     Nye   ,  Bound to Lead: The Changing Nature of American Power  ( New 

York :  Basic Books ,  1990 ) .  

  76     Al-Kindı �  ,  Governors and Judges , 170 and 173.  
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its political, military, and judicial power and autonomy.   The extent to 

which the foundations of the old social system had been corroded will be 

demonstrated by the events that led to its i nal collapse, discussed in the 

next chapter.    

  Al-Sha � fi が ı �   in Egypt 

 It was at this juncture, with the Egyptian Arab community feeling increas-

ingly threatened by non-Arab social mobility, aggressive Abbasid central-

ization, and the encroachment of H � anafı �   doctrines in the judicial realm, 

that al-Sha � i  が ı�   arrived in Egypt.   With his noble Qurashı �   lineage extending 

back to the Prophet’s great-uncle al-Mut 	 t 	 alib, his impeccable scholarly 

credentials, and his illustrious reputation, al-Sha � i  が ı�   made an immediate 

impression on the Egyptian scholarly scene and attracted many students. 

According to Zakariyya �  al-Sa � jı �     (d. 307/919 or 920),   al-Sha � i  が ı �  ’s arrival 

in Egypt was hailed as the coming of “a jurist from the Quraysh,” and 

many prominent Ma � likı�  s rushed to visit him.  77   As seen in previous chap-

ters, al-Sha � i  が ı�   had studied not only in the Hejaz, where he had been a 

close student of Ma � lik, but also in Iraq, where he had read the works 

of the leading H � anafı�   scholar al-Shayba � nı�   and engaged him in debate.  78     

This experience must have held a particular attraction for the Ma � likı�   
Egyptians, since what we have of the Ma � likı�   writings of this era suggests 

that their ability to defeat H � anafı�   arguments in debate must have been 

very limited.  79   

    が Abd Alla � h b.  が Abd al-H � akam, the leader of the prominent client family 

of Banu �   が Abd al-H � akam and the main facilitator of al-Sha � i  が ı�  ’s move to 

Egypt,  80   was aware of this Ma � likı �   vulnerability vis- à -vis H � anafı �   teach-

ing. He sent his son Muh � ammad   (d. 268/882) to study with al-Sha � i  が ı �   
in the hope that the latter’s methodology would prove a potent tool in 

defense of Ma � lik.  が Abd Alla � h instructed his son to “keep the company 

of this man, because he knows many [different ways of deriving]   legal 

proofs; for if you were to leave this country and say [as evidence in a 

  77     Ibn  が Abd al-Barr,  Intiqa �  ゎ  , 77–78.  

  78     Ibn Abı�   H � a � tim,  A � da � b al-Sha � i  が ı�   , 201–3.  

  79     For a discussion of the Ma � likı �   style of jurisprudence in this period, see     Jonathan E.  

 Brockopp   , “Competing Theories of Authority in Early Ma � likı �   Texts,” in  Studies in 

Islamic Legal Theory , ed.    Bernard G.   Weiss   , 3–22 ( Leiden :  Brill ,  2002 ) , as well as his 

 Early Ma � likı�   Law .  

  80      が Abd Alla � h housed al-Sha � i  が ı�  , supported him i nancially, acted as the implementer of his 

will, and even provided a plot for al-Sha � i  が ı �  ’s grave. See Brockopp,  Early Ma � likı �   Law , 

27–28, and al-Qa � d � ı�    が Iya � d � ,  Tartı�  b al-mada � rik , 3:195.  
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legal debate], ‘Ibn al-Qa � sim said [so],’ you would be laughed at.”  81   This 

statement contains two revealing elements: i rst, it reveals a provincial-

ist lack of self-coni dence, which generates a fear of being ridiculed; and 

second, it juxtaposes the character of the indigenous Egyptian teaching, 

which is justii ed by reference to authorities (“Ibn al-Qa � sim   said”), with 

al-Sha � i  が ı �  ’s method, which consists of a skilled deployment of legal proofs.   

 が Abd Alla � h b.  が Abd al-H � akam seems to have recognized the latter as a dis-

tinctive feature of al-Sha � i  が ı�  ’s legal theory and to have been willing, even 

eager, to harness it to the advantage of Egyptian Ma � likı�   teaching.     

   Al-Sha � i  が ı �   appears to have been a popular lecturer. He is said to have 

drawn an audience of up to three hundred students and listeners at his 

gatherings, which were held at a specii c arch in the central mosque   of 

Fustat.  82   Al-Sha � i  が ı �  ’s lectures were not only about law but also covered 

the Hadith sciences and poetry, thereby drawing a varied audience  83   that 

included many occasional listeners, such as the poet al-H � usayn b.  が Abd 

al-Sala � m al-Jamal   (d. 258/872),  84   the judicial secretary ( ka � tib ) Ibra � hı�  m b. 

Abı�   Ayyu � b  が I � sa �  al-T � ah � a � wı�     (d. 259/872),  85   and the Ma � likı �   scholar Yu � suf b. 

Yazı�  d al-Qara � t 	 ı �  sı�     (d. 287/900),  86   who heard al-Sha � i  が ı �  ’s lectures as a child. 

While most listeners were men, at least one woman – the sister of Isma �  が ı�  l 
b. Yah � ya �  al-Muzanı�   (d. 264/877), one of al-Sha � i  が ı�  ’s principal students – is 

said to have attended al-Sha � i  が ı�  ’s lessons.  87   

 However, it was not long before al-Sha � i  が ı �  ’s position as a defender of 

the embattled Ma � likı�   doctrine began to be questioned by his primarily 

Ma � likı�   students. The jurists who frequented al-Sha � i  が ı �  ’s teaching circle, as 

well as the broader community of scholars, became aware that al-Sha � i  が ı �   
held many positions that did not agree with those of Ma � lik.   This in itself 

was not particularly unusual: the current leader of the Ma � likı�  s in Egypt, 

Ashhab  , himself diverged from Ma � lik’s positions on many – for some too 

  81     Al-Qa � d � ı�    が Iya � d � ,  Tartı�  b al-mada � rik , 4:161. For a slightly different version of this quota-

tion that mentions Ashhab   instead of Ibn al-Qa � sim, see     Ibn   Khallika � n   ,  Wafaya �  t al-a が ya �  n 

wa-anba�   ゎ  abna �   ゎ  al-zama�  n , ed.    Ih � sa � n    が Abba � s   , 8 vols. ( Beirut :  Da � r S � a � dir ,  1398 /1978), 4:194 . 

Ibn  が Abd al-Barr, in  Intiqa �  ゎ  , 113, also reports that Ibn  が Abd al-H � akam encouraged his son 

to study with al-Sha � i  が ı�  .  
  82     Al-Dhahabı�  ,  Siyar a が la � m al-nubala �  ゎ  , 12:60;     Ibn    が Asa � kir   ,  Ta�  rı �  kh madı�  nat Dimashq , ed. 

   Muh � ı�   al-Dı�  n   al- が Amrawı �     , 70 vols. ( Beirut :  Da � r al-Fikr ,  1995 –2001), 51:405 .  

  83         Abu �  Zakariyya �  Muh � ı�   al-Dı�  n   al-Nawawı�     ,  Tahdhı�  b al-asma�   ゎ  wa-l-lugha �  t , 4 vols. ( Cairo : 

 Ida � rat al-T � iba �  が a al-Munı�  riyya ,  1927 ), 1:61 .  

  84     Ibn Yu � nus,  Ta � rı �  kh Ibn Yu  nus al-S � adafı �   , 1:130.  

  85     Ibn Yu � nus,  Ta � rı �  kh Ibn Yu  nus al-S � adafı �   , 1:26.  

  86     Al-Dhahabı�  ,  Siyar a が la � m al-nubala �  ゎ  , 10:85.  

  87         Jala � l al-Dı�  n   al-Suyu � t 	 ı�     ,  H � usn al-muh �  a�  d � ara , ed.    Muh � ammad Abu �  al-Fad � l   Ibra � hı�  m   , 2 vols. 

( Cairo :   が I � sa �  al-Ba � bı �   al-H � alabı�   ,  1967 –68), 1:399 .  
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many – points.  88   But in the heated and lively debates between al-Sha � i  が ı �   
and his students, al-Sha � i  が ı�   developed much more than merely differing 

conclusions on individual points of law. As seen in  Chapters 2  and  3 , 

al-Sha � i  が ı �   put forward a critique of Ma � lik’s fundamental approach, espe-

cially the latter’s reliance on the opaque concept of communal practice 

(  が amal ), and proposed a radically different alternative theory that was 

based on the canonization of the sacred sources of Quran and Hadith. 

 The reactions of Egyptian scholars to this realization varied. Some 

experienced a “conversion” from Ma � likism (or, more rarely, H � anai sm) 

to Sha � i  が ism that resulted in the creation of a distinct Sha � i  が ı�   scholarly 

identity.  89   The most prominent such scholars were   al-Rabı �   が  b. Sulayma � n 

al-Mura � dı�    , a prayer caller ( mu ゎ adhdhin ) who became the principal trans-

mitter of al-Sha � i  が ı�  ’s writings; Isma �  が ı�  l b. Yah � ya �  al-Muzanı�    , a former H � anafı�   
and a distinguished jurist; H � armala b. Yah � ya �    (d. 243/858), a member 

of an inl uential family of local government ofi cials;  90   and   Abu �  Ya が qu � b 

al-Buwayt 	 ı �   (d. 231/846), a Ma � likı�   scholar who became one of al-Sha � i  が ı�  ’s 
closest students and his i rst successor  . Al-Buwayt 	 ı�   described the origin 

of his attachment to al-Sha � i  が ı �   as follows: “Al-Sha � i  が ı �   came to Egypt and 

began to voice much criticism of Ma � lik. I [i rst] reproached him for it, 

[then] remained in a state of confusion. I prayed much and asked God in 

the hope that He might show me the truth. Then I saw in my dream that 

the truth was with al-Sha � i  が ı �  .”  91     This group of students acquired a reputa-

tion that was based on their identii cation with the doctrine of al-Sha � i  が ı �  . 
They preserved and taught al-Sha � i  が ı �  ’s works, wrote compendia of his 

teaching, and used these as well as al-Sha � i  が ı �  ’s own writings to popularize 

his ideas. The development and diffusion of Sha � i  が ı�   doctrine by al-Sha � i    が ı�  ’s 
students are examined in detail in  Chapters 6  and  7 . 

 Another group of students remained largely faithful to Ma � likı�   doctrine in 

terms of individual legal positions, but they were nonetheless deeply inl u-

enced by al-Sha � i  が ı�  ’s legal methodology. The most important of these students 

was   Muh � ammad b.  が Abd al-H � akam, whose account of al-Sha � i  が ı�  ’s break 

with Ma � lik sets a very different emphasis from the report of al-Buwayt 	 ı�  : 
“Al-Sha � i  が ı�   continued to adhere to Ma � lik’s opinions, disagreeing with him 

  88     Abd-Allah, “Ma � lik’s Concept of   が Amal ,” 1:108.  

  89     The earliest evidence of a distinct collective identity ascribed to al-Sha � i  が ı�  ’s students is 

contained in a poem written by al-H � usayn b.  が Abd al-Sala � m al-Jamal (d. 258/872) in the 

early 230s/mid-840s; the poem is quoted in Chap. 5 of this volume and further discussed 

in Chap. 7.  

  90     Ibn Yu � nus,  Ta � rı �  kh Ibn Yu  nus al-S � adafı �   , 1:112.  

  91     Ibn al-S � ala � h � ,  T � abaqa � t al-fuqaha �  ゎ  al-sha � i  が iyya , 2:682–83.  
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only to the extent that Ma � lik’s other students did, until   Fitya � n pressed him 

hard. This led him to compose [his work]   against Ma � lik.”  92   This narrative 

focuses on the reason for the break and explains it as the result of provoca-

tion by a zealous Ma � likı�   adherent (Fitya � n b. Abı�   Samh � , d. 232/846 or 847) 

rather than as the necessary outcome of profound differences between the 

doctrines of al-Sha � i  が ı�   and Ma � lik. The persona of al-Sha � i  が ı�   that appears in 

this and other reports from Muh � ammad is that of a Ma � likı�   dissenter, whom 

circumstances compelled to criticize Ma � lik publicly. Muh � ammad also con-

tinued to acknowledge his intellectual debt to al-Sha � i  が ı�  , claiming that “had 

it not been for al-Sha � i  が ı�  , I would not have known legal theory. It was he 

who taught me legal analogy.”  93   Furthermore, we know that Muh � ammad 

continued to teach and transmit al-Sha � i  が ı�  ’s works even while proclaiming 

his primary allegiance to Ma � lik, though he held such lessons only in his 

home and was criticized by his fellow Ma � likı�  s for them.  94     

 The third reaction to al-Sha � i  が ı �   is exemplii ed by the majority of the 

senior Ma � likı �   scholars of Egypt, particularly Fitya � n b. Abı �   Samh � ,   Ashhab, 

and    が I � sa �  b. al-Munkadir (d. after 215/830).   In the course of an impas-

sioned debate between Fitya � n and al-Sha � i  が ı �  , the former appears to have 

uttered something (the content of the exclamation is not preserved) that 

could have been construed as an insult to the Prophet Muh � ammad. When 

word of Fitya � n’s statement reached al-Sarı�   b. al-H � akam  , he sentenced 

Fitya � n to public whipping as punishment for the affront to the Prophet. 

This incident, involving as it did a prominent and respected member of 

the Egyptian elite, led to a violent public outburst against al-Sha � i  が ı �  , who 

was subsequently attacked by a mob and thereafter coni ned to his house 

until his death – for how long is not known.  95     That the incident did not 

simply rel ect a personal conl ict between al-Sha � i  が ı �   and Fitya � n   is indicated 

by the fact that both Ashhab   and  が I � sa �  b. al-Munkadir are reported to have 

prayed in public for al-Sha � i  が ı�  ’s death.  96    が I � sa �  is quoted as having said to 

al-Sha � i  が ı �  , “O you nothing ( ya �  kadha �  ), when you came to our country, we 

were united and our doctrine was one; but then you sowed division and 

spread evil, so may God separate your body and soul!”  97     

  92     Al-Qa � d � ı�    が Iya � d � ,  Tartı�  b al-mada � rik , 3:179. The work referred to is al-Sha � i  が ı�  ’s  Ikhtila � f 
Ma � lik , discussed in detail in Chaps. 2 and 3 of this volume.  

  93     Al-Qa � d � ı�    が Iya � d � ,  Tartı�  b al-mada � rik , 3:180.  

  94     Ibn  が Asa � kir,  Ta � rı �  kh madı�  nat Dimashq , 53:362.  

  95     Al-Qa � d � ı�    が Iya � d � ,  Tartı�  b al-mada � rik , 3:279–80. It is not clear whether al-Sha � i  が ı�  ’s coni ne-

ment was the result of injuries sustained in the attack, or whether it was caused by vol-

untary or involuntary house arrest.  

  96     For Ashhab, see al-Qa � d � ı�    が Iya � d � ,  Tartı�  b al-mada � rik , 3:270.  

  97     Al-Kindı �  ,  Governors and Judges , 438.  
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 In spite of the pronounced animosity of many of the most prominent 

Egyptian scholars for al-Sha � i    が ı �  , his students nonetheless succeeded in 

establishing themselves in Egypt and in attracting a growing number of 

students, leading to the i rst “golden age” of Sha � i  が i  sm a mere half-century 

after al-Sha � i  が ı�  ’s death. The reasons for their success are rooted in the radi-

cal transformations of the second/eighth century. As seen previously,   the 

closely linked Medinan and Egyptian normative systems that were based 

on   communal practice relied on a vision of the community as inextrica-

bly connected to the revelatory past through an unbroken succession of 

scholars and other transmitters that spanned the distance to the prophetic 

age. While this worldview may still have appeared natural for Egyptian 

Muslims who came of age in the i rst half of the second Hijri century,   the 

subsequent social upheaval and military conl ict, the trauma that was 

caused by the disruption of social patterns and hierarchies, and the deci-

sive undermining of the political and economic foundations of the Arab 

aristocracy’s position represented grave challenges to a vision predicated 

on continuity. In the state of l ux that characterized Egyptian society and 

politics at the end of the second Hijri century, a stable communal identity 

could hardly be preserved. Given the close connection between commu-

nity and normativity in Egyptian religious thought, the very basis of the 

Egyptians’ normative understanding was thus under threat  .   Against this 

background, al-Sha � i  が ı�  ’s innovative theory, based on the canonization of 

the sacred sources, offered the possibility of deriving normative values 

directly from the sources without recourse to the increasingly i ctitious 

notion of a continuous communal practice.   

 It is likely that the   increasing prominence of clients was also a fac-

tor in facilitating adoption of al-Sha � i  が ı �  ’s ideas in Egypt. Many, though 

not all, of al-Sha � i  が ı �  ’s students were of client background, most notably 

al-Rabı �   が   , Muh � ammad b.  が Abd al-H � akam  , H � armala  , and Yu � nus b.  が Abd 

al-A が la �    (d. 264/877 or 878). Although clients possessed an adopted Arab 

genealogy by virtue of their association with an established tribe, their 

status within the social hierarchy, as noted earlier, remained distinct. As 

a consequence, the clients’ self-image was not as closely wedded to the 

Ma � likı �   notion of a continuous normative communal tradition, and they 

would thus have been more open to the merits of al-Sha � i  が ı �  ’s textual-

ist approach, which, in effect, leveled the playing i eld between Arabs 

and non-Arabs    .   In al-Sha � i  が ı �  ’s system, access to revelation did not require 

membership in a particular tradition but could be secured simply by 

consulting the authoritative sources, and the correct understanding of 

these sources was based i rst and foremost on mastery of the Arabic 
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language   – an asset that, unlike a genuinely Arab genealogy  , could be 

acquired.  98   

 The stringent rejectionism of al-Sha � i  が ı �   maintained by the Ma � likı�   old 

guard was extinguished with the deaths of its last proponents. The new 

generation of Egyptian scholars, whose lives had been profoundly shaped 

by the events of the past decades, viewed al-Sha � i  が ı �  ’s theory from a differ-

ent perspective, and they showed its inl uence in their work whether or 

not they became part of the school that grew around it after al-Sha � i  が ı�  ’s 
death. Understanding the dynamics that led to the establishment of this 

school during the third/ninth century and its eventual replacement of 

Ma � likism as the predominant intellectual discourse in Egypt requires an 

appreciation of the signii cant impact of political and social shifts on legal 

scholarship in the century that followed al-Sha � i  が ı �  ’s death. This forms the 

subject of the following chapter.         

  98     Here I differ with Joseph Lowry’  s claim that al-Sha � i  が ı�  ’s argument for the primacy of the 

Arabic language seeks to justify the “divinely sanctioned ethno-linguistic superiority” of 

the Arabs (Lowry,  Early Islamic Legal Theory , 294–96). Al-Sha � i  が ı�  ’s argument, made in 

the context of a discussion on the language of revelation, is that (a) languages are mutu-

ally incomprehensible; (b) consequently, one language must be dominant in revelation; 

and (c) in the case of Islam, this language is the language of its Prophet, that is, Arabic 

( Risa � la , in  Umm , 1:19, paras. 152–54). In fact, immediately prior to this argument, 

al-Sha � i  が ı�   stresses that non-Arabs can become linguistically Arab ( min ahl lisa � niha �  ), as 

long as they learn the language directly from native speakers   ( Risa � la , in  Umm , 1:17–18, 

paras. 143 and 147).  
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   The preceding chapter showed that the social and political transforma-

tions affecting Egypt in the beginning of the third/ninth century produced 

receptive conditions for al-Sha � i  が ı �  ’s innovative theorization of the law, 

which entailed the abandonment of the ideal of normative communal 

practice. It is tempting to speculate that had al-Sha � i  が ı�   developed his the-

ory a mere few decades earlier, it would have found little resonance in the 

rigidly stratii ed and culturally conservative Arab society of Fustat. The 

increasing social mobility and heterogeneity that served to undermine 

the foundations of this society’s self-understanding created an opening 

for the novel conception of religious and legal legitimacy proposed by 

al-Sha � i  が ı �  . 
 However, for this new theory to spread beyond al-Sha � i  が ı �   and his imme-

diate disciples, it had to i nd its way into the broader scholarly discourse 

of the time through teaching and textual transmission. As seen at the end 

of the previous chapter, al-Sha � i  が ı�   had – in spite of his notable standing 

and his initial popularity among the Ma � likı�  s – formidable enemies in 

Egypt, who correctly perceived the challenge that his theory posed to the 

old normative order.   Sha � i  が ism at the end of the second/eighth century 

was decidedly an underdog: a doctrine that had gained several committed 

adherents but that lacked the backing provided by an established locus of 

power. Unlike Ma � likism, which was i rmly entrenched among the indige-

nous ruling elite, or H � anai sm, which enjoyed the vigorous support of the 

imperial administration, Sha � i  が ı �   teaching was initially carried forward by 

individuals who often possessed considerable personal status but did not 

represent an independent social constituency.   That al-Sha � i  が ı �  ’s students 

were nonetheless able to propagate their master’s thought and writings 

     Chapter 5 

 Scholarship between Persecution and Patronage   
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with such success, achieving their diffusion throughout the Islamic world 

within a single generation, can be explained only with reference to the 

shifting currents of political patronage for religious learning in third-/

ninth-century Egypt. 

 This chapter identii es the major trends of persecution, tolerance, 

and endorsement that shaped the trajectory of early Sha � i  が ı�   sholarship; 

analyzes their causes; and traces their impact on the lives and activities 

of al-Sha � i  が ı�  ’s students. In particular, it focuses on two central events in 

the early history of Sha � i  が ism: the Quranic Inquisition of the early third/

mid-ninth century and the reign of the Tulunid dynasty in Egypt (254–

92/868–905). Though the paucity of sources from this period renders 

the following account necessarily sketchy, combining information from 

historical chronicles and biographical dictionaries with the available data 

regarding the historical transmission of Sha � i  が ı�   works permits the con-

struction of a coherent narrative that connects the sociopolitical history 

of Egypt and the history of Sha � i  が ı �   scholarship over the third/ninth cen-

tury. This narrative shows that the social “rootlessness” of Sha � i  が ism as a 

new and still-marginal intellectual doctrine was a crucial factor both in 

its long suppression during and after the Inquisition and in its subsequent 

rise to prominence under the Tulunids. 

 At al-Sha � i  が ı�  ’s death in 204/820, deep divisions surfaced among his clos-

est students.  1   The immediate issue was the question of who was to succeed 

al-Sha � i  が ı�   – both physically, as the occupant of the particular space in the 

central mosque of Fustat where al-Sha � i  が ı�   had convened his teaching circle, 

and intellectually and symbolically, as the primary teacher and interpreter 

of the master’s ideas. The principal contenders for leadership of al-Sha � i  が ı�  ’s 
circle were     Abu �  Bakr al-H � umaydı�   (d. 219/834),   Muh � ammad b.  が Abd 

al-H � akam, and   Abu �  Ya が qu � b al-Buwayt 	 ı�  . The Meccan al-H � umaydı�  , a proi -

cient Hadith scholar, had become a disciple of al-Sha � i  が ı�   already in Mecca  2   

and could thus claim seniority among his Egyptian students. Muh � ammad, 

as seen in the previous chapter, was a scion of the prominent Ma � likı�   cli-

ent family of Banu �   が Abd al-H � akam and the son of al-Sha � i  が ı�  ’s principal 

sponsor in Egypt. Al-Buwayt 	 ı�   was, like Muh � ammad, a former Ma � likı�   with 

close links to the indigenous elite, and, like al-H � umaydı�  , he could boast of 

  1     Some reports suggest that the succession struggle had already begun while al-Sha � i  が ı �   was 

on his deathbed; see Ibn  が Asa � kir,  Ta � rı �  kh madı�  nat Dimashq , 53:359.  

  2     See, for example,     Ta � j al-Dı�  n   al-Subkı�     ,  T �  abaqa�  t al-sha �  i  が iyya al-kubra�   , ed.    Mah � mu � d 

Muh � ammad   al-T � ana � h � ı �      and     が Abd al-Fatta � h �  Muh � ammad   al-H � ulw   , 10 vols. ( Cairo :   が I � sa �  
al-Ba � bı�   al-H � alabı�   ,  1964 –76 ; repr., Cairo: Da � r Ih � ya �  ゎ  al-Kutub al- が Arabiyya, 1413/1992 or 

1993), 2:140.  
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a Qurashı�   Arab heritage  3   and tended to grant Hadith a central role in his 

legal reasoning.  4     It appears that al-H � umaydı�   made an initial bid for the 

leadership, but this was countered by Muh � ammad, who is reported to have 

formed an alliance against him ( ta が as � s � aba  が alayh ),  5   possibly using his local 

stature to marginalize the foreigner al-H � umaydı�  . In response, al-H � umaydı�   
threw his support behind al-Bu  wayt	ı�  . Ibn Khuzayma   (d. 311/923), the 

famous Hadith scholar who studied with al-Sha � i  が ı�  ’s students al-Rabı�   が  and 

al-Muzanı�  , transmitted this account of the succession struggle by Abu �  
Ja が far al-Sukkarı�     (d. unknown), a friend of al-Rabı�   が :

  Muh � ammad b.  が Abd al-H � akam contested al-Buwayt 	 ı �   regarding al-Sha � i  が ı�  ’s place [of 
teaching in the mosque]. Al-Buwayt 	 ı�   said, “I have more right to it than you,” and 
Ibn  が Abd al-H � akam said, “I have more right to his place than you.” Al-H � umaydı �  , 
who was in Egypt at the time, intervened and claimed that al-Sha � i  が ı�   had said, “No 
one has more right to my place than Yu � suf b. Yah � ya �  al-Buwayt 	 ı�  , and none of my 
companions is more knowledgeable than him.” Muh � ammad b.  が Abd Alla � h b.  が Abd 
al-H � akam said, “You are lying.” He replied, “No; you are lying, and your father 
is lying, and your mother is lying.” Ibn  が Abd al-H � akam became angry, and moved 
further and sat at the third arch [of the mosque], leaving an arch between the 
place of al-Sha � i  が ı �   and his own place. Al-Buwayt 	 ı �   then sat in al-Sha � i  が ı�  ’s place  .  6       

 Al-Buwayt 	 ı�   thus prevailed and took over the leadership of al-Sha � i  が ı�  ’s 
teaching circle, which was subsequently described by al-Rabı�   が  as the largest 

gathering in the central mosque  .  7   Relatively little information is available 

on al-Buwayt 	 ı�  ’s career during the next quarter-century. Though he contin-

ued to give lessons in the central mosque, there is no explicit evidence that 

he transmitted al-Sha � i  が ı�  ’s writings to other scholars – with the exception 

of al-Rabı�   が   , who acknowledged having received parts of al-Sha � i  が ı�  ’s  Umm , 

which he compiled, from al-Buwayt 	 ı�   (see  Chapter 6 ). Rather, al-Buwayt 	 ı�   
taught his own compendium ( Mukhtas � ar   ) of al-Sha � i  が ı�  ’s work. According 

to some reports, he had authored this text already before al-Sha � i  が ı�  ’s death;  8   

  3     For al-Buwayt 	 ı�  ’s Arab ancestry, see     Ibn   Yu � nus   ,  Ta � rı�  kh Ibn Yu  nus al-S � adafı �   , 1:524, and Abu �  
 が I � sa �  al-Tirmidhı�  ,  al-Ja �  mi が  al-s�  ah �  ı�  h�    [ al-Sunan ], ed.    Ah � mad Muh � ammad   Sha � kir   ,    Muh � ammad 

Fu ゎ a � d  が Abd   al-Ba � qı �     , and    Ibra � hı �  m  が At 	 wa    が Awad �    , 5 vols. ( Cairo :  Mus 
 t 	 afa �  al-Ba � bı�   al-H � alabı�   , 
 1937 –62 ), 5:693.  

  4     See El Shamsy, “First Sha � i  が ı�  ,” and Chap. 7 of this volume.  

  5         Al-Dhahabı�     ,  Tadhkirat al-h�  uffa �  z 
  , ed.    Zakariyya �     が Umayra � t   , 5 vols. ( Beirut :  Da � r al-Kutub 

al- が Ilmiyya ,  1998 ), 2:3 ; al-Dhahabı �  ,  Siyar a が la � m al-nubala �  ゎ  , 10:619.  

  6     Ibn  が Asa � kir,  Ta � rı �  kh madı �  nat Dimashq , 53:358; see also al-Dhahabı �  ,  Siyar a が la � m al-nubala �  ゎ  , 
12:60.  

  7     Ibn  が Asa � kir,  Ta � rı �  kh madı�  nat Dimashq , 53:359.  

  8     The Egyptian Ma � likı �   judge Ibn Abı�   Mat 	 ar   (d. 339/950 or 951) claimed that al-Buwayt 	 ı�   
had composed his work already during al-Sha � i  が ı�  ’s lifetime; see Ibn al-S � ala � h � ,  T � abaqa � t 
al-fuqaha �  ゎ  al-sha � i  が iyya , 2:684.  
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it certainly appears to have been completed by 220/835, when he taught 

it during a visit to Baghdad.  9   We also know that al-Buwayt 	 ı �   was a promi-

nent i gure in the Egyptian legal community, with the governor and 

ordinary people alike consulting him on matters of law.  10     However, the 

doctrine that he represented – Sha � i  が ism – initially remained marginal in 

comparison with the two primary competitors on the intellectual stage 

of Egypt, Ma � likism and H � anai sm. The i erce rivalry between these 

two schools profoundly shaped the tumultuous century that followed 

al-Sha � i  が ı �  ’s death.  

  Ma � likism versus H � anafism 

     For the i rst century of Abbasid rule, the judicial governance of Egypt 

had relied on a i ne balance between the   autonomy claims of the power-

ful local elite and the requirement of allegiance to the Abbasid state.   As 

long as the Egyptian elite had retained the capacity to guarantee both 

the security and the loyalty of the province, this balance had safeguarded 

indigenous Ma � likı�   legal practice against the encroachment of H � anafı�   
policies promoted by centrally appointed Abbasid ofi cials. However, the 

military, political, and economic decline of the Egyptian aristocracy over 

the course of the second/eighth century undermined the basis of the old 

accommodation between local and external legal institutions, creating a 

vacuum of legal legitimacy in Egypt. 

 The ensuing conl ict between two sources of legal authority – rec-

ognition by the community, on the one hand; sanction by the state, 

on the other – is illustrated by the judicial instability that character-

ized the i rst decade of the third Hijri century, when Fustat and south-

ern Egypt were under the control of the renegade Abbasid commander 

  al-Sarı�   b. al-H � akam and subsequently his sons Abu �  al-Nas 
 r   (r. 205–

6/820–22) and  が Ubayd Alla � h   (r. 206–11/822–26). Exercising what was 

generally a caliphal prerogative, al-Sarı�   and his sons appointed the 

chief judge of Egypt directly during their reign. Al-Sarı �  ’s i rst appoin-

tee in 204/820 was the Ma � likı�   Ibra � hı�  m b. Ish � a � q al-Qa � rı�     (in ofi ce 

until 205/820), who was selected in consultation with local notables 

  9     Al-Buwayt 	 ı�   is reported to have visited Ah � mad b. H � anbal   in prison. This would mean that 

he would have been in Baghdad between 218 and 220 (833 and 835); see Ibn al-S � ala � h � , 
 T � abaqa � t al-fuqaha �  ゎ  al-sha � i  が iyya , 2:684. Ah � mad’s student Abu �  Bakr al-Athram   describes 

a session in which al-Buwayt 	 ı�   taught the compendium, and it is probable that the session 

took place during this visit to Baghdad;  ibid ., 2:681–82.  

  10     Ibn  が Asa � kir,  Ta � rı �  kh madı�  nat Dimashq , 53:359; al-Kindı �  ,  Governors and Judges , 434–35.  
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( ahl al-balad )  .  11   However, six months into his tenure, al-Qa � rı�   refused 

to consider al-Sarı�  ’s intercession for a defendant, prompting al-Sarı�   to 

remove him from ofi ce.  12   

 Al-Sarı �   replaced al-Qa � rı�   with   Ibra � hı�  m b. al-Jarra � h �  (in ofi ce 205–

11/820–26), whose background was very different  . Ibn al-Jarra � h �  was a 

H � anafı�   rather than a Ma � likı�  ; originally from Merv in Central Asia, he had 

studied in Iraq and was a strong believer in the   createdness of the Quran. 

  This controversial doctrine, which had obscure origins in rationalist the-

ology, postulated that the Quran had been created by God along with all 

other elements of His creation.  13   The doctrine appears to have become a 

religiocultural litmus test in the last decades of the second/eighth century, 

when the rationalist reconceptionalization of Islam proposed by the theo-

logians provoked vehement opposition among sections of the scholarly 

class. Subsequently, rationalist theological ideas, of which the createdness 

doctrine was emblematic, became deeply divisive.   Given the marginal-

ity of rationalism in Egypt at the time, the doctrine was regarded with 

deep hostility in mainstream Muslim discourse;  14   indeed, proponents of 

related theological propositions had previously been excluded from serv-

ing as court witnesses on account of their perceived deviance.  15     

 It is noteworthy that Ibn al-Jarra � h �  appears to have made a deliberate 

effort to acknowledge the legitimacy of Ma � likı�   positions in his legal rea-

soning. According to his secretary, his method of recording a legal ruling 

( sijill ) consisted of writing a list enumerating the positions of Abu �  H � anı �  fa  , 

Ibn Abı �   Layla �   , Abu �  Yu � suf  , and Ma � lik on the issue, and then making a 

mark after the position that he personally supported.  16   Ibn al-Jarra � h �  thus 

included, at least nominally, Ma � lik’s opinions on an equal basis alongside 

those of the three H � anafı�   authorities. (Al-Sha � i  が ı �  ’s   opinions were clearly 

not inl uential enough to be considered.) Nonetheless,   the Egyptians’ reac-

tion to the new judge was hostile. When Ibn al-Jarra � h �  had his prayer mat 

placed in the central mosque of Fustat, the locals threw it out onto the 

  11     Wakı�   が ,  Akhba � r al-qud � a � t , 3:239; Ibn H � ajar,  Raf が  al-is � r , 1:21–22.  

  12     Al-Kindı �  ,  Governors and Judges , 427.  

  13     Opponents of this doctrine did not generally argue that the Quran was eternal instead; 

rather, they insisted on refraining from speculation regarding the nature of the Quran. 

For more on this controversy, see     Wilferd   Madelung   , “ The Origins of the Controversy 

Concerning the Creation of the Koran ,” in  Orientalia Hispanica , vol.  1 , ed. J. M. Barral, 

 504 –25  (Leiden: E. J. Brill, 1974).  

  14     Note H � armala’  s shocked reaction to Ibn al-Jarra � h � ’s creed and the stigma it created for 

those associated with Ibn al-Jarra � h � ; al-Kindı �  ,  Governors and Judges , 429.  

  15     Al-Kindı �  ,  Governors and Judges , 422.  

  16     Al-Kindı �  ,  Governors and Judges , 432.  
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street. Subsequently, Ibn al-Jarra � h �  never returned to the central mosque 

and held his court sessions in his home.  17     

 Al-Sarı �     thus faced a dilemma of legitimacy. His i rst appointee was 

chosen by consulting local notables, thus endowing the selected judge 

with a strong sense of independence from al-Sarı�  , which was incompat-

ible with the latter’s desire to exert inl uence in the judicial realm. With 

his second appointment he avoided the input of the local community by 

selecting an outsider who adhered to a foreign doctrine. This, however, 

caused the appointee to be rejected by the indigenous population.   

 The same challenge confronted the Abbasid general  が Abd Alla � h b. T � a � hir  , 

who i nally brought Egypt back under direct imperial control in 211/826.   

He dismissed Ibn al-Jarra � h �  and, as al-Sarı �   had initially done, invited the 

Egyptian notables to advise him on the appointment of the next judge. 

One of these notables was Abu �  Ya が qu � b al-Buwayt 	 ı �    , who resolved what 

appears to have been a gridlocked debate by presenting Ibn T � a � hir with a 

short list of six candidates for the position.  18   That al-Buwayt 	 ı �   was present 

at the gathering, and that Ibn T � a � hir accepted his suggestion, indicate his 

status in Egypt at this time. 

 What is even more interesting, however, is what al-Buwayt 	 ı �  ’s choice of 

jurists to recommend reveals both about the balance between the Ma � likı�  s 
and the H � anafı�  s and about the complex interconnections among the 

rival legal schools. Three of the jurists on al-Buwayt 	 ı�  ’s list were Ma � likı�  s, 
indicating the sustained stature of Ma � likı�   teaching in Egypt in spite of 

the declining fortunes of its adherents.   These three were  が Abd Alla � h b. 

 が Abd al-H � akam  , the friend of al-Sha � i  が ı �   and father of Muh � ammad b.  が Abd 

al-H � akam; Sa が ı �  d b. Ha � shim b. S � a � lih �    al-Fayyu � mı�   (d. 214/829 or 830), a cli-

ent of the clan of Makhzu � m;  19   and  が I � sa �  b. al-Munkadir  , who had accused 

al-Sha � i  が ı �   of sowing dissent among the Egyptians.  20   Remarkably, how-

ever, the remaining three candidates appear to have been H � anafı�  s. They 

included a man by the name of Ja が far b. Ha � ru � n al-Ku � fı �     (d. unknown), 

whose Kufan appellation indicates that he was an Iraqi and consequently 

most probably a H � anafı�  , and two unnamed sons of Ma が bad b. Shadda � d   

(d. unknown). One of these must have been    が Alı �   b. Ma が bad b. Shadda � d 

(d. 218/833), a H � anafı�   scholar who had been a student of al-Shayba � nı�   at 

the court of H � a � ru � n al-Rashı �  d, transmitted al-Shayba � nı�  ’  s  al-Ja � mi が  al-kabı�  r  

  17     Al-Kindı �  ,  Governors and Judges , 428.  

  18     Al-Kindı �  ,  Governors and Judges , 434–35.  

  19         Al-Dhahabı�     ,  Ta�  rı �  kh al-isla �  m wa-wafaya �  t al-masha �  hı�  r wa-l-a が la�  m , ed.     が Umar  が Abd al-Sala � m  

 Tadmurı�     , 52 vols. ( Beirut :  Da � r al-Kita � b al- が Arabı�   ,  1987 ), 15:175 .  

  20     Al-Kindı �  ,  Governors and Judges , 438.  
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and  al-Ja � mi が  al-s � aghı �  r , and later studied with al-Sha � i  が ı �   in Egypt.  21   Nothing 

is known about Ma が bad b. Shadda � d’s other son, but he is likely to have 

been a H � anafı�   like his brother. 

 Al-Buwayt 	 ı�  ’s inclusion of three H � anafı �  s on his short list seems surpris-

ing. However, part of an explanation is suggested by the fact that  が Alı �   
b. Ma が bad, the only one of the three about whom I have found detailed 

information, was a   Hadith scholar ( muh � addith ). He had studied not only 

with al-Sha � i  が ı �   but also with al-Sha � i  が ı�  ’s teacher Ibn  が Uyayna   as well as 

with al-Layth b. Sa が d and the Ma � likı�   Ibn Wahb  , and he is known to have 

taught Abu �  H � a � tim al-Ra � zı �     (d. 277/890), Abu �   が Ubayd al-Qa � sim b. Salla � m   

(d. probably 224/838 or 839), Ish � a � q al-Kawsaj   (d. 251/865 or 866), and 

Yah � ya �  b. Ma が ı�  n   (d. 233/847).  22    が Alı�   was thus intimately integrated into 

a network of prominent  muh � addithu  n    with close links to al-Sha � i  が ı �   and 

Ma � lik. This strongly suggests that in spite of his H � anafı�   legal afi liation, 

he did not subscribe to rationalist theological tenets such as the creat-

edness of the Quran that made many H � anafı�  s so suspect to Egyptian 

Ma � likı�  s  . Al-Buwayt 	 ı �  ’s list thus indicates that the divisions between the 

legal schools at this time, though real and often acrimonious, were not 

absolute. Rather, they interacted with a complex web of multiple and 

overlapping identities that were dei ned not only by legal afi liation 

but also by theological stance and disciplinary orientation (particularly 

commitment to Hadith  ).   The apparent acceptance of the theologically 

and methodologically Hadith-oriented H � anafı �    が Alı �   b. Ma が bad contrasts 

vividly with the opprobrium heaped on Abu �   が Abd al-Rah � ma � n al-Sha � i  が ı �     
(d. after 230/845). The latter, though a prominent student of al-Sha � i  が ı �   in 

Baghdad, came to be considered deviant and an embarrassment to his fel-

low Sha � i  が ı �  s because of his adherence to Mu が tazilı�     doctrines and his active 

participation in the Inquisition.  23   

 Ibn T � a � hir   selected    が I � sa �  b. al-Munkadir for the judgeship, and the lat-

ter in turn appointed    が Abd Alla � h b.  が Abd al-H � akam his witness exam-

iner ( s � a � h � ib al-masa �  ゎ il ). It could be assumed that this appointment of a 

Ma � likı�   judge implied a restrengthening of the   old Arab aristocratic order. 

This, however, was not the case. The evidence available to us regarding 

Ibn al-Munkadir’s two-year term in ofi ce suggests that   he maintained 

order not primarily through an established court system but rather 

  21     Ibn Abı�   al-Wafa �  ゎ ,  Jawa � hir al-mud � iyya , 2:614–16; al-Kindı�  ,  Governors and Judges , 

442–43; al-Dhahabı�  ,  Siyar a が la � m al-nubala �  ゎ  , 10:631–32.  

  22     Al-Dhahabı�  ,  Siyar a が la � m al-nubala �  ゎ  , 10:631.  

  23     Ibn  が Asa � kir,  Ta � rı�  kh madı�  nat Dimashq , 51:358, quoting Abu �  Da � wu � d al-Sijista � nı�   (d. 

275/889). On Abu �   が Abd al-Rah � ma � n, see van Ess,  Theologie und Gesellschaft , 3:292–95.  
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via an informal group dedicated to enforcing public morality ( t � a �  ゎ ifa . . . 

ya ゎ muru  na bi-l-ma が ru  f wa-yanhawna  が an al-munkar ).  24   Ibn al-Munkadir’s 

vigilantist approach was likely a pietistic reaction to the lawlessness of 

the civil war period, and it was marked by an egalitarian streak that 

contrasted sharply with the rigid social divisions maintained by the old 

elite. Weavers, peddlers, and other individuals of low social standing were 

admitted to serve as court witnesses   under Ibn al-Munkadir and Ibn  が Abd 

al-H � akam, sparking an angry tirade from a member of the Egyptian Arab 

aristocracy directed at the latter: “O son of  が Abd al-H � akam, this was a 

closed matter, and you ripped it open and brought in as witnesses those 

who do not deserve it.” To which  が Abd Alla � h answered, “This matter is 

part of religion, and I am only doing my duty.”  25       

   It is understandable that the central Abbasid administration did not 

look favorably on Ibn al-Munkadir’s and Ibn  が Abd al-H � akam’s autono-

mous strategy. When in 214/829 the caliph   al-Ma ゎ mu � n named his brother 

Abu �  Ish � a � q   (who later became the caliph al-Mu が tas 
 im  , r. 218–27/833–42) 

the governor of Egypt, Ibn al-Munkadir attempted to assert his group’s 

independence by calling for Abu �  Ish � a � q’s dismissal. The request landed 

both him and Ibn  が Abd al-H � akam in prison  .  26     Subsequently, the pendulum 

swung once more in the direction of H � anai sm: for the next three years, 

the interim judge of Egypt was a H � anafı�   by the name of Muh � ammad b. 

 が Abba � d b. Muknif   (d. unknown).  27   In the meantime, al-Ma ゎ mu � n attempted 

to i ll the post permanently   by appointing  が Alı�   b. Ma が bad b. Shadda � d, 

but the latter declined to accept the appointment. This indicates that the 

Abbasids continued to face the dilemma that had already plagued al-Sarı�   
b.  が Abd al-H � akam: naming a judge   who was sufi ciently qualii ed and 

locally accepted, but also willing to serve as a loyal agent of the state.   

 The deadlock was temporarily resolved by the appointment of Ha � ru � n 

b.  が Abd Alla � h al-Zuhrı�     (in ofi ce 217–26/832–40), who originated from 

Medina and adhered to Ma � lik’s teaching. Ha � ru � n appears to have enjoyed 

local popularity (possibly due to his Ma � likı�   afi liation) and might con-

sequently have been able to reestablish judicial continuity in Egypt, 

  24     Al-Kindı �  ,  Governors and Judges , 440. For a parallel phenomenon during the Abbasid 

civil war in Baghdad, see     Ira M.   Lapidus   , “ The Separation of State and Religion in the 

Development of Early Islamic Society ,”  International Journal of Middle East Studies   6  

( 1975 ):  363 –85 , at 372–74.  

  25     Al-Kindı �  ,  Governors and Judges , 436.  

  26     Al-Kindı �  ,  Governors and Judges , 440–41. For an alternative interpretation of this epi-

sode, see Brockopp,  Early Ma � likı �   Law , 45–46.  

  27     Al-Kindı �  ,  Governors and Judges , 441.  
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had it not been for al-Ma ゎ mu � n’s last great project, which he initiated 

four months before his death in Rajab 218/August 833: the Quranic 

Inquisition ( mih � nat al-Qur ゎ a � n ).  

  The Quranic Inquisition 

   The  mih � na , which began in 218/833 and lasted until 234/849, was one 

of the dei ning episodes in the development of Sunni scholarship and 

self-consciousness. The theological doctrine whose public acceptance the 

Inquisition sought to enforce – namely, the createdness of the Quran   – 

was itself of little consequence: beliefs regarding the nature of the Quran 

as either created or otherwise had no effect on how it was read and 

interpreted. Rather, the central struggle at the heart of the Inquisition 

took place between Sunni scholars and the Abbasid ruling apparatus 

regarding the question of who had the authority to decide such points 

of creed  . While the causes, events, and consequences of the Inquisition 

as it unfolded in Iraq have been the subject of several studies,  28   the sig-

nii cant impact that it had on the intellectual history of Egypt has thus 

far been largely ignored.  29   The beginning of the Inquisition in Egypt can 

be located in a letter, preserved by al-Kindı �  , that the caliph al-Ma ゎ mu � n’s 

  brother and successor, Abu �  Ish � a � q, sent to the governor of Egypt, Kaydur 

Nas 
 r b.  が Abd Alla � h   (in ofi ce 217–19/832–34), on the caliph’s behalf in 

Juma � da �  II 218 (June or July 833). In the letter, Abu �  Ish � a � q informed the 

governor that he had written to the judges of the realm and instructed 

them to “test those who attend court to bear witness, and to accept 

only those who profess to the createdness of the Quran and who are 

trustworthy.”  30   He ordered the governor to apply the same test to the 

judge himself and to relieve the latter of his ofi ce if he refused to endorse 

the proposition that the Quran was created. Furthermore, Abu �  Ish � a � q 

commanded the governor to “forbid anyone who is consulted in matters 

of law among the  ahl al-h � adı �  th    to teach or to issue legal opinions as long 

as he has not ascribed to this article of faith,” adding that he had written 

  28     See, for example,     Walter M.   Patton   ,  Ah �  med ibn H a
 nbal and the Mih�  na: A Biography 

of the Im â m Including an Account of the Moh�  ammedan Inquisition Called the Mih�  na, 

218–234 A. H . ( Leiden :  E. J. Brill ,  1897 ) ; van Ess,  Theologie und Gesellschaft , 3:446–508; 

and     John   Nawas   , “ A Reexamination of Three Current Explanations for al-Ma ゎ mun’s 

Introduction of the Mih � na ,”  International Journal of Middle East Studies   26  ( 1994 ): 

 615 –29 .  

  29     For a short account, see van Ess,  Theologie und Gesellschaft , 3:477–79.  

  30     Al-Kindı �  ,  Governors and Judges , 446.  
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to the judge and directed him, too, to enforce this rule.  31   A month after 

this letter was written, al-Ma ゎ mu � n died and Abu �  Ish � a � q succeeded him as 

the caliph al-Mu が tas 
 im  .   

 At i rst glance, these orders appear severe: not only the judiciary, 

consisting of the judge and court witnesses, was to be subjected to the 

Inquisition, but also the broader realm of religious and legal scholarship. 

Consequently, jurists alongside court personnel were ofi cially required 

to afi rm their belief in the createdness doctrine. Most of them apparently 

did so, and those who did not are said to have l ed, which may mean 

that they left the country or simply that they kept a low proi le, ceased 

teaching, or went into hiding.  32   However,   for most of the eight years that 

constituted al-Mu が tas 
 im’s reign as caliph and   Ha � ru � n b.  が Abd Alla � h’s as 

judge of Egypt, the implementation of the Inquisition in Egypt remained 

relatively lenient. The historian Ibn Qudayd   (d. 312/925) described this 

period as “easy,” reporting that “people were not punished, whether 

they agreed or disagreed with [the createdness doctrine].”  33   There are 

no accounts from this period of penalties meted out for failing to afi rm 

the doctrine. This laxness was probably due to a lack of political will on 

the part of al-Mu が tas 
 im,   as well as to Ha � ru � n’s reluctance to persecute 

Egyptian scholars – most of whom were, after all, fellow Ma � likı�  s. While 

Ha � ru � n’s long term in ofi ce indicates that he must have given a public 

afi rmation of the createdness doctrine, later Sunni authors did not con-

sider him to have genuinely held this position.  34   

 During the last months of al-Mu が tas 
 im’s life, however, the Inquisition 

in Egypt took a dramatic turn. In 225 or 226/839–41, an imperial decree 

ordered Ha � ru � n to transport recalcitrant jurists to Iraq for questioning.  35   

When Ha � ru � n made clear his unwillingness to carry out this command, Ibn 

Abı�   Duwa � d  , the imperial grand judge (in ofi ce probably 218–37/833–851 

or 852), delegated the task to   Muh � ammad b. Abı�   al-Layth al-As 
 amm 

(d. 251/865 or 866), who shortly thereafter replaced Ha � ru � n as judge of 

Egypt.   

 Ibn Abı�   al-Layth was a H � anafı�   jurist from Khwa  razm in Central Asia 

and had worked as a copyist ( warra � q ) before going to Egypt in 205/820 

or 821.  36   Put in control of implementing the Inquisition in the province, 

  31     Al-Kindı �  ,  Governors and Judges , 447–48.  

  32     Al-Kindı �  ,  Governors and Judges , 447 and 453.  

  33     Al-Kindı �  ,  Governors and Judges , 451.  

  34     Al-Kindı �  ,  Governors and Judges , 443–49.  

  35     Al-Kindı �  ,  Governors and Judges , 447.  

  36     Al-Kindı �  ,  Governors and Judges , 449.  
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Ibn Abı�   al-Layth set upon his task with ferocious zeal. According to 

al-Kindı�  , “it was as if a i re had been lit”:

  He left no jurist, traditionist ( muh � addith ), caller to prayer ( mu ゎ adhdhin ), or 
teacher ( mu が allim ) untested. Subsequently many people l ed and the prisons 
were i lled with those who had failed the Inquisition. Ibn Abı�   al-Layth ordered 
that the sentence, “There is no deity but God, Lord of the [created] Quran,” be 
inscribed on the mosques  , and it was written on the mosques of Fustat. And he 
prevented Ma � likı�   and Sha � i  が ı�   jurists from sitting in the mosque and even from 
approaching it  .  37     

 The i rst part of this account demonstrates the dramatic intensii ca-

tion of the Inquisition under Ibn Abı�   al-Layth’s reign: religious leaders 

and scholars were systematically questioned, and harsh penalties were 

imposed on those who refused to profess allegiance to the createdness 

doctrine, which was furthermore etched into mosque walls as a visible 

reminder. However, the focus of the report then shifts from the theological 

realm to the   suppression of Sha � i  が ı �   and Ma � likı�   legal teaching in mosques. 

  It is true that the majority of Sha � i  が ı�  s and Ma � likı�  s rejected the createdness   

doctrine, and that these primarily legally dei ned groups thus also held 

distinct theological positions. But additional evidence reveals that Ibn 

Abı�   al-Layth’s campaign had a legal dimension that was independent of 

the theological goal of the Inquisition, though carried out under its guise. 

A poem written at the time by   al-H � usayn b.  が Abd al-Sala � m al-Jamal (d. 

258/872)  38   to honor Ibn Abı �   al-Layth paints a vivid picture of the latter’s 

motivations. Addressing Ibn Abı�   al-Layth, the poet says,  

  You defended the rightly guided teaching of Abu �  H � anı�  fa  , 
 Muh � ammad [al-Shayba � nı�    ], the renowned Yu � sufı �    ,  39   
 Ibn Abı�   Layla �   , and the positions of their peer 
 Zufar  , the master of analogy. . . .  40   
 And you smashed the teaching of al-Sha � i  が ı�   and his followers ( wa-s � ah � bih )  , 
 And halted the spread of   Ibn  が Ulayya’s doctrine. 
 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
 And the Ma � likı�  s, having enjoyed widespread renown – 
 You extinguished their fame so that they are no longer remembered. 
 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
 All of them now proclaim the createdness of the Quran. 
 You pilloried  41   them by means of a previously little-known doctrine, 

  37     Al-Kindı �  ,  Governors and Judges , 451.  

  38     Ibn Yu � nus,  Ta � rı �  kh Ibn Yu  nus al-S � adafı �   , 1:130.  

  39     I.e., Abu �  Yu � suf.  

  40     All were prominent H � anafı �   scholars.  

  41     Reading “shahhartahum” instead of “shahartahum.”  
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 And you were not content with mere utterances 
 But persisted until the mosques no longer denied its createdness.  42     

 Al-Jamal’s fame was primarily based on the composition of praise 

poetry for dignitaries such as the caliph al-Ma ゎ mu � n and  が Abd Alla � h b. 

T � a � hir, and this poem is clearly intended as a similar work. It is thus 

remarkable that in addressing Ibn Abı�   al-Layth’s achievements al-Jamal 

focuses on his defense of H � anai sm and his persecution of other legal 

doctrines before mentioning the implementation of the theological posi-

tion ostensibly at the heart of the purge. Furthermore, the reference to 

Ibn  が Ulayya is surprising, given that Ibn  が Ulayya is said to have been a 

proponent of the createdness of the Quran. 

 These features are explained by the element of legal partisanship that 

was integral to Ibn Abı �   al-Layth’s enforcement of the Inquisition. Ibn 

 が Ulayya, for example, was a jurist as well as a theologian, and he had 

authored a book dedicated to refuting Abu �  H � anı �  fa  .  43     The main thrust of 

al-Jamal’s poem is to celebrate Ibn Abı�   al-Layth’s role in promoting the 

legal doctrine of H � anai sm   and in suppressing its rivals.  44   Even though 

the poem likely rel ects the motivations of its author before those of its 

subject, it is probable that a prominent poet would have made sure to 

praise a notable personality for achievements of which the latter was par-

ticularly proud  . Ibn Abı�   al-Layth thus appears to have used his position 

at the helm of the Inquisition as an opportunity to refashion radically 

the legal landscape of Egypt, “smashing” the Sha � i  が ı�  s and “extinguishing” 

Ma � likism  . 

 Given the status of Ma � likism as the dominant doctrine associated with 

the indigenous elite, Ibn Abı�   al-Layth singled out Ma � likı �   scholars for pub-

lic humiliation.   Muh � ammad b.  が Abd al-H � akam and Fitya � n b. Abı �   Samh �    
were stripped to their underwear and whipped in the central mosque  .  45   

Ibn Abı�   al-Layth also banned both Ma � likı�  s and Sha � i  が ı �  s from teaching in 

the central mosque  , which at this time represented the primary venue for 

  42     Al-Kindı �  ,  Governors and Judges , 452–53.  

  43         Al-Shaykh   al-Mufı�  d   ,  al-Masa �  ゎ il al-s � a � gha � niyya , vol. 3 of  Mus �  annafa �  t Abı�    が Abd Alla�  h 

Muh �  ammad b. Muh�  ammad b. al-Nu が ma�  n b. al-Mu が allim al- が Ukbarı�   al-Baghda �  dı�   , 14 vols. 

( Qum :  al-Mu ゎ tamar al- が A � lamı �   li-Ali yyat al-Shaykh al-Mufı �  d ,  1993 ), 67–68 . I am grateful 

to Aron Zysow   for pointing out that al-Mufı�  d mentions this work.  

  44     This feature of al-Jamal’s poem was also noted by   が Abd al-Rah � ma � n al-Mu が allimı �     (d. 1965 

or 1966) in  al-Tankı �  l bi-ma �   fı�   ta ゎ nı �  b al-Kawtharı�   min al-aba �  t 	 ı �  l , 2nd ed., ed.    Muh � ammad 

Na � s 
 ir   al-Alba � nı�      and     が Abd al-Razza � q   H � amza   , 2 vols. ( Riyadh :  Maktabat al-Ma が a � rif , 
1406/ 1985  or 1986), 1:261 .  

  45         Muh � ammad b. Ah � mad Abu �  al- が Arab   al-Tamı�  mı�     ,  al-Mih�  an , ed.     が Umar b. Sulayma � n  

 al- が Uqaylı�      ( Riyadh :  Da � r al- が Ulu � m ,  1983 ), 449 and 469 .  
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promulgating and popularizing legal teaching. The campaign against the 

Ma � likı�  s culminated in 237/851, when Ibn Abı �   al-Layth accused the Banu �  
 が Abd al-H � akam of misappropriating government property. The family 

was ordered to pay a colossal i ne of 1,404,000 dinars, and Muh � ammad’s 

eldest brother,  が Abd al-H � akam b.  が Abd Alla � h b.  が Abd al-H � akam  , died 

under torture that was used to extract information about the family for-

tune. Other members of the family were imprisoned and their houses 

were razed to the ground.  46   Though Muh � ammad survived the Inquisition 

and remained one of the most distinguished Egyptian scholars until his 

death in 268/882  , the dominance of the Ma � likı�   elite in Egypt had been 

broken forever. Subsequently, the focal point of Ma � likı �   scholarly activity 

shifted westward to Qayrawa � n, where Ma � likism became the dominant 

doctrine under the semi-independent Aghlabid dynasty.  47     

 The Sha � i  が ı �  s also felt the force of Ibn Abı�   al-Layth’s zeal. As already 

mentioned, Sha � i  が ı�  s alongside Ma � likı�  s were banned from conducting their 

lessons in the central mosque. Ibn Abı�   al-Layth accused Yu � nus b.  が Abd 

al-A が la �   , a student of al-Sha � i  が ı�  , of misappropriating an orphan’s property; 

Yu � nus was found guilty and was imprisoned until 235/850.  48     Ha � ru � n b. 

Sa が ı �  d al-Aylı�   (d. 253/867)  49   was another Sha � i  が ı �   to suffer: Ibn Abı�   al- Layth’s 

assistant dragged him through the mosque and the streets of Fustat, while 

Ha � ru � n was forced to proclaim, “The Quran is created  .  ”  50   

 But the main Sha � i  が ı�   victim of the Inquisition was   Abu �  Ya が qu � b 

al-Buwayt 	 ı �  . Al-Buwayt 	 ı �   had stubbornly refused to obey the command to 

declare public adherence to the createdness doctrine. Al-Dhahabı�   reports 

that he was i rst taken before the governor, who was most likely  が Alı �   
b. Yah � ya �  al-Armanı�     (in ofi ce 226–28/841–43 and 234–35/849–50).  51   

Al-Armanı�   was well disposed toward al-Buwayt 	 ı �   and encouraged 

him to utter the required words in order to evade further persecution. 

Al-Buwayt 	 ı�  , however, was determined to take a stand, arguing that his 

capitulation, even if a sham, would lead many others astray: “A hundred 

thousand would follow me without recognizing [the insincerity of my 

statement].”  52   Some reports preserved by the Sha � i  が ı �   tradition suggest that 

al-Buwayt 	 ı �  ’s downfall may have been hastened by a conspiracy involving 

al-Muzanı �    , H � armala  , and one of al-Sha � i  が ı �  ’s sons; the conspiracy would 

  46     Al-Kindı �  ,  Governors and Judges , 464–65.  

  47     Joseph Schacht, “Aghlabids,” in  EI2 , 1:247.  

  48     Al-Kindı �  ,  Governors and Judges , 454–55.  

  49     Ibn  が Abd al-Barr,  Intiqa �  ゎ  , 176.  

  50     Al-Kindı �  ,  Governors and Judges , 451–52.  

  51     Al-Kindı �  ,  Governors and Judges , 195–98.  

  52     Al-Dhahabı�  ,  Siyar a が la � m al-nubala �  ゎ  , 12:60–61.  

terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/CBO9781139649711.009
Downloaded from https://www.cambridge.org/core. University of Sussex Library, on 16 Aug 2018 at 10:35:35, subject to the Cambridge Core

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9781139649711.009
https://www.cambridge.org/core


Scholarship between Persecution and Patronage 131

probably have consisted of drawing the attention of the authorities to 

al-Buwayt 	 ı �  .  53   As a result of his refusal to comply, al-Buwayt 	 ı�   was arrested 

and dispatched to Baghdad for interrogation, probably no later than 

228/842 or 843.  54   Al-Rabı�   が  described the scene of al-Buwayt 	 ı �  ’s transfer to 

Baghdad as follows: “I saw him riding a donkey, an iron collar around his 

neck, his legs shackled, and between the shackles and the collar an iron 

chain with a stone weighing 40  rat � l .  55   He was shouting, ‘God has created 

creation by [saying] “be”; if that [speech] were created, creation would 

be created by means of creation    .’”  56   

 Al-Buwayt 	 ı�  , along with a number of other Egyptian scholars, was 

imprisoned in Iraq. At some point during his imprisonment, al-Buwayt 	 ı �   
wrote a letter to al-Rabı�   が , advising him to “have patience with strang-

ers and perfect your character toward the members of your teaching 

circle, for I have heard al-Sha � i  が ı �   recite repeatedly the line [of poetry], 

‘I humble myself before them, so that they might honor me, for no soul 

shall be honored that has not been humbled.’”  57   A possible interpreta-

tion of this message is that al-Buwayt 	 ı �   was thereby appointing al-Rabı�   が    
as his successor. Al-Buwayt 	 ı �   died imprisoned in Baghdad in 231/846.   The 

Inquisition formally ended in 234/849, when the caliph al-Mutawakkil   

(r. 232–47/847–61) prohibited further arguments about the nature 

of the Quran.  58   However, Ibn Abı �   al-Layth   remained in ofi ce until 

237/851 and continued his persecution of rival scholars until the end of 

his tenure.   

  53     Al-Subkı�  ,  T � abaqa � t al-sha � i  が iyya al-kubra �  , 2:164. The unnamed son of al-Sha � i  が ı�   was prob-

ably either Abu �   が Uthma � n   (d. after 240/854) or Abu �  al-H � asan   (d. 231/846); see al-Subkı �  , 
 T � abaqa � t , 2:71–73. Al-Subkı�     interprets al-Buwayt 	 ı�  ’s ambiguity on this point as a sign of 

respect for his teacher al-Sha � i  が ı�  . On the other hand, Josef van Ess   believes “Ibn al-Sha � i  が ı�  ” 

to refer to Abu �   が Abd al-Rah � ma � n al-Sha � i  が ı�    , al-Sha � i  が ı�  ’s Mu が tazilı �   student from Baghdad; see 

van Ess,  Theologie und Gesellschaft , 3:477, n. 35.  

  54     Al-Buwayt 	 ı�   is reported to have been sent to Baghdad together with Nu が aym b. H � amma � d  , 

who died in prison in 228/842 or 843. See     Ibn   Sa が d   ,  al-T�  abaqa�  t al-kubra �    [partial ed.], 

ed.     が Alı�   Muh � ammad    が Umar   , 11 vols. ( Cairo :  Maktabat al-Kha � njı�   ,  2001 ), 9:527 , and 

al-Ziriklı �  ,  A が la � m , 8:40. On Nu が aym, see van Ess,  Theologie und Gesellschaft , 2:723–26; 

note that van Ess   argues that al-Buwayt 	 ı�   and Nu が aym were transported separately.  

  55     One  rat � l  approximates to one pound.  

  56     Al-Dhahabı�  ,  Siyar a が la � m al-nubala �  ゎ  , 12:61. This argument became an important proof for 

the noncreatedness of the Quran in the repertoire of the traditionalists  . See     Abu �  al-Qa � sim 

Isma �  が ı�  l b. Muh � ammad al-Taymı �     al-Is 
 baha � nı�     ,  al-H � ujja fı �   baya�  n al-mah �  ajja , 2nd ed., ed. 

   Muh � ammad   al-Madkhalı �     , 2 vols. ( Riyadh :  Da � r al-Ra � ya ,  1999 ), 1:243 , and     Abu �  al-Qa � sim  

 al-La � laka �  ゎ ı�     ,  Sharh � us�u l iʿtiqa�d ahl al-sunna wa-l-jama �   が a , ed.    Ah � mad b. Sa が d   al-Gha � midı�     , 4 

vols. ( Riyadh :  Da � r T � ayyiba ,  1402 /1981 or 1982), 2:217–18 .  

  57         Abu �  al- が Abba � s   al-As 
 amm   ,  Musnad al-Ima�  m Muh�  ammad b. Idrı�  s al-Sha �  i  が ı�   , ed.    Rif が at 

Fawzı �    が Abd   al-Mut 	 t 	 alib   , 3 vols. ( Beirut :  Da � r al-Basha �  ゎ ir al-Isla � miyya ,  2005 ), 2:2000 .  

  58     Al-Kindı �  ,  Governors and Judges , 197.  
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   Even though the ruthlessness of H � anai zation in the judicial realm waned 

after the Inquisition, H � anafı�   encroachment in public life became increas-

ingly aggressive, leading to a further erosion of traditional structures and 

legal practices. This trend was due to the ascendancy of a new breed of 

Abbasid ofi cials as   governors of Egypt: military men of primarily Turkic 

and Armenian origin, often recent converts to Islam. The rapid rise to 

power of this class in Egypt as well as elsewhere within the Islamic empire 

rel ected the changing ethnic and cultural composition of the Abbasid state 

apparatus. In 221/836, the caliph al-Mu が tas 
 im   had moved the imperial 

capital to Samarra, about eighty miles to the north of Baghdad, where he 

relied increasingly on his praetorian guard of foreign-born slave soldiers 

to i ll military and administrative posts. Under al-Mu が tas 
 im’s successors, 

especially after the death of the caliph al-Mutawakkil in 247/861, these 

ofi cials became the de facto power holders in the Abbasid empire, ruling 

both the capital as commanders and the provinces as governors. 

 The new Turkic and Armenian rulers generally had little experience 

with or interest in the scholarly discourse of law. Nonetheless, they had 

absorbed basic H � anafı�   teaching as part of their training in Iraq and, once 

in Egypt, seem to have had no scruples in   applying this teaching with utter 

disregard for local practice. A prominent example is the case of a police 

chief by the name of   Azju � r “the Turk,” appointed in 253/867, who forbade 

the imam of the central   mosque of Fustat to   recite the  basmala     59   aloud, 

as well as forbidding the caller to prayer to perform  tathwı�  b   .  60   These 

ritual practices, adhered to by both Ma � likı�  s and Sh � a � i    が ı �  s, had formed part 

of the performance of communal prayer   in Egypt ever since the Muslim 

conquest; but they were not sanctioned by H � anafı�   teaching and were thus 

banned by Azju � r. To add insult to injury, the change was implemented in 

a particularly insensitive fashion by an agent of Azju � r brandishing a whip 

in the mosque   to ensure compliance  .  61     Simultaneously, the new adminis-

tration made little pretense of participating in the cultural practices of the 

community.  が Anbasa b. Ish � a � q al-D � abbı�     (in ofi ce 238–42/852–56), the last 

Arab governor of Egypt, had still led the congregation of Fustat in com-

munal prayers as all his predecessors had, but with his Turkic successors 

this centuries-old custom came to an end.    62      

  59     The phrase “in the name of God, most gracious, most merciful” ( bi-’sm Alla � h al-rah � ma � n 

al-rah � ı�  m ), which is found in the beginning of every chapter of the Quran save one.  

  60     The  tathwı �  b  consists of adding the line “prayer is better than sleep” ( al-s � ala � t khayrun min 

al-nawm ) to the call for the morning prayer.  

  61     Al-Kindı �  ,  Governors and Judges , 210.  

  62     Al-Kindı �  ,  Governors and Judges , 202.  
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  The Aftermath 

   By at least the 220s/830s, a substantial body of Sha � i  が ı �   literature must 

have been in existence:     al-Rabı�   が  was teaching al-Sha � i  が ı�  ’s corpus that he 

had compiled   into the  Umm  either before or after al-Sha � i  が ı �  ’s death, and 

al-Buwayt 	 ı �   had written and published his compendium ( Mukhtas � ar   ) of 

al-Sha � i  が ı �  ’s work. Nevertheless, for the three decades between the death of 

al-Sha � i  が ı �   in 204/820 and the end of the Inquisition in 234/849, there are 

relatively few datable instances of al-Sha � i  が ı �  ’s students’ transmitting either 

al-Sha � i  が ı �  ’s works or their own:

   The text of the chapter on pilgrimage ( • kita � b al-h � ajj ) in al-Sha � i  が ı �  ’s  Umm  

specii es that an unnamed scholar completed his study of that part of 

the work with al-Rabı�   が  in the year 207/822 or 823.  63    

  The Iraqi scholar Abu • �   が Ubayd al-Qa � sim b. Salla � m   is reported to have 

studied al-Sha � i  が ı�  ’s books with al-Rabı�   が  during a visit to Egypt, prob-

ably between 210 and 213 (825 and 829).  64    

  Ibn Abı• �   H � a � tim al-Ra � zı �   (d. 327/938) reproduces a lengthy report by the 

Hadith scholar Abu �  Zur が a al-Ra � zı�     (d. 264/878), according to which 

Abu �  Zur が a studied al-Sha � i  が ı �  ’s works with al-Rabı�   が  during his stay in 

Egypt at some point between 227/841 and 232/846. Abu �  Zur が a also 

mentions a friend who studied both with al-Rabı�   が  and with another of 

al-Sha � i  が ı �  ’s students,   H � armala.  65    

  Ibn Qutayba   quotes the compendium of al-Buwayt • 	 ı�   in his book  Gharı�  b 

al-h � adı�  th  and notes that he received a copy of the book via correspon-

dence from al-Rabı�   が   ;  66   it is likely that this correspondence took place 

between 228/842 and 236/850.  67        

 The dearth of evidence of Sha � i  が ı �   scholarly activity continues for a fur-

ther decade after the end of the Inquisition. I have found no coni rmed 

  63      Umm , 10:5.  

  64     Al-Bayhaqı �  ,  Mana � qib al-Sha � i  が ı �   , 2:251, quoting a lost book by Zakariyya �  al-Sa � jı �    , who 

was a student of al-Rabı�   が  and al-Muzanı �  . Regarding the dating of Abu �   が Ubayd’s visit, see 

    Hans   Gottschalk   , “ Abu �   が Ubayd al-Qa � sim b. Salla � m: Studie zur Geschichte der arabischen 

Biographie ,”  Der Islam   23  ( 1936 ):  245 –89 , at 272.  

  65     Ibn Abı�   H � a � tim,  al-Jarh �  wa-l-ta が dı �  l , 1:344–45; see also Chap. 6.  

  66         Ibn   Qutayba   ,  Gharı �  b al-h �  adı�  th , ed.     が Abd Alla � h   al-Jubu � rı�     , 3 vols. ( Baghdad :  Mat 	 ba が at 

al- が A � nı �   ,  1397 /1997), 1:200 .  

  67     Given that Ibn Qutayba received the compendium via al-Rabı�   が  rather than directly from 

al-Buwayt 	 ı �  , it seems plausible that the transmission took place after al-Buwayt 	 ı�  ’s impris-

onment in Baghdad around 228/842. On the other hand, G é rard Lecomte   has argued 

that Ibn Qutayba’s  Gharı�  b al-h � adı �  th  was composed no later than 236/850; see     Joseph 

E.   Lowry   , “Ibn Qutayba: The Earliest Witness to al-Sha � i  が ı�   and His Legal Doctrines,” in 

  が Abbasid Studies , ed.    James E.   Montgomery   , 303–19 ( Leuven :  Peeters ,  2004 ), 305 .  
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instances of textual transmission in the 240s (late 850s or early 860s), 

though it is likely that one such instance did take place during that time: 

Ish � a � q b. Mu � sa �  al-Yah � madı�     (d. 300/912 or 913) studied al-Sha � i  が ı �  ’s books 

with H � armala, who died in 243/858.  68   Given that al-Yah � madı�   survived 

his teacher by half a century, it is probable that their encounter happened 

only shortly before H � armala’s death  .   

 In part the lack of evidence regarding textual transmission in this 

period is no doubt due to the   nature of the  isna � d  system that governed 

the transmission of Hadith reports and that, as will be seen in  Chapter 

6 , was also adopted for the transmission of al-Sha � i  が ı �  ’s writings. Short 

chains of transmission involving a minimal number of transmitters were 

(and still are) considered more prestigious, because they minimize the 

distance between the original source of a text and its current transmit-

ter. The longer the intervals between transmitters, the shorter the  isna � d ; 

so later transmissions naturally came to be preferred to earlier ones. As 

transmissions with the smallest number of links were prioritized, those 

with longer  isna � d s became marginalized and were gradually lost, thus 

eradicating evidence of early instances of transmission.   

 However, the bias generated by the preference for short chains of 

transmission does not constitute the full explanation: three practical fac-

tors contributed to the apparent lull in Sha � i  が ı �   scholarship immediately 

after the Inquisition. The i rst of these was the continuing ban on Sha � i  が ı�  s 
holding their lessons in the central mosque – a policy that was initiated 

by   Ibn Abı �   al-Layth but was perpetuated after his removal from ofi ce by 

the next   judge of Egypt, the Ma � likı�   al-H � a � rith b. Miskı �  n (in ofi ce 237–

245/851–859). Al-H � a � rith took revenge on Ibn Abı�   al-Layth and his asso-

ciates for their persecution of Ma � likı�  s during the Inquisition. He had Ibn 

Abı�   al-Layth tortured to gain information about funds that he had alleg-

edly embezzled;  69   he rejected the testimony of two court witnesses simply 

on the basis that they had been deemed acceptable by his predecessor; and 

he coni scated property that had been bequeathed to a man connected to 

Ibn Abı �   al-Layth because of that connection.  70   Al-H � a � rith also adopted in 

reversed form Ibn Abı �   al-Layth’s policy of suppressing rival legal schools: 

under al-H � a � rith, it was now the Sha � i  が ı �  s and the H � anafı�  s   who were barred 

  68         H � amza b. Yu � suf   al-Sahmı�     ,  Ta �  rı �  kh Jurja�  n , ed.    Muh � ammad  が Abd al-Mu が ı�  d   Kha � n    ( Beirut : 

  が A � lam al-Kutub ,  1981 ), 518 .  

  69     Al-Kindı �  ,  Governors and Judges , 468–69. Al-H � a � rith eventually resigned from the judge-

ship after the caliph overturned a decision that al-H � a � rith had issued on the basis of 

Ma � likı�   doctrine; the caliph prioritized the H � anafı �   position on the question.  

  70     Al-Kindı �  ,  Governors and Judges , 474.  
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from teaching in the central mosque. The Sha � i  が ı�  s were thus denied access 

to this important arena for disseminating legal doctrines for nearly two 

decades  , until the end of al-H � a � rith’s tenure in 245/859.   

 A second factor in the post-Inquisition quietude of the Sha � i  が ı�  s was the 

apparent disgrace of one of the   leading Sha � i  が ı�   scholars in Egypt, Isma �  が ı�  l b. 

Yah � ya �  al-Muzanı�  . Al-Muzanı�   had been a H � anafı�   before becoming a stu-

dent of al-Sha � i  が ı�  , and sources suggest an association between him and Ibn 

Abı�   al-Layth. Al-Kindı�   remarks that while Ibn Abı�   al-Layth had forbidden 

scholars to wear traditional tall caps ( al-qala � nis al-t � iwa � l ) in his presence, 

al-Muzanı�   did not return to this fashion after Ibn Abı�   al-Layth’s removal; 

this indicates indirectly that al-Muzanı�   had attended Ibn Abı�   al-Layth’s 

gatherings  .  71   The grave allegation that al-Muzanı�   had conspired against 

al-Buwayt 	 ı�   to effect the latter’s arrest has already been mentioned; further, 

there seem to have been suspicions that he in fact genuinely believed in the 

createdness of the Quran (or at least in the createdness of its utterance). 

Abu �  Ya が la �  al-Khalı�  lı�     (d. 446/1054) intimates that Abu �  Zur が a al-Ra � zı�    , who 

studied with al-Rabı�   が  in Egypt, shunned al-Muzanı�   as a teacher specii cally 

because of the rumors regarding the latter’s theological stance  .  72   These 

aspersions deeply tarnished al-Muzanı�  ’s reputation for at least a decade 

and a half afterward. Ibn  が Abd al-Barr   (d. 463/1071) reports that his teach-

ing circle in Fustat dwindled to no more than a handful of students.  73     

   Finally, a third reason why al-Sha � i  が ı �  ’s written corpus – contained in the 

 Umm  – does not seem to have enjoyed wide circulation in the i rst half 

of the third Hijri century was most likely the daunting length and density 

of the work, which in the most recent edition runs to eleven volumes,  74   

and in which the discussion of any given subject is often scattered across 

several parts of the work. Already   al-Buwayt 	 ı �   appears to have considered 

the length of al-Sha � i  が ı �  ’s writings to represent an impediment to their pop-

ularization: he told al-Sha � i  が ı �  , “You are excessively wordy ( tataghannı�   ) in 

composing your works, and consequently people ignore you and your 

books.”  75     The  Umm , rambling and disorganized, was clearly not suitable 

to serve as a teaching text  . It is therefore not surprising that it did not 

  71     Al-Kindı �  ,  Governors and Judges , 460–61.  

  72     Al-Khalı �  lı�   argues that al-Muzanı�  ’s position was that the utterance ( lafz �  ) of the Quran was 

created; see     Abu �  Ya が la �  al-Qazwı �  nı�     al-Khalı �  lı�     ,  Kita�  b al-Irsha�  d fı �   ma が rifat  が ulama�   ゎ  al-h �  adı�  th , 

ed.    Muh � ammad Sa が ı �  d b.  が Umar   Idrı�  s   , 3 vols. ( Riyadh :  Maktabat al-Rushd ,  1989 ), 1:431 . 

On the other hand, Ibn  が Abd al-Barr  , in  Intiqa �  ゎ  , 170, claims that al-Muzanı �   believed in the 

createdness of the Quran itself.  

  73     Ibn  が Abd al-Barr,  Intiqa �  ゎ  , 170.  

  74     Rif が at Fawzı�    が Abd al-Mut 	 t 	 alib’s edition for Da � r al-Wafa �  ゎ , published in 2001.  

  75     Ibn  が Asa � kir,  Ta � rı �  kh madı�  nat Dimashq , 51:364–65.  
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attract large numbers of students at a time when Egypt’s scholarly circles 

as well as the cosmopolitan community of traveling scholars still con-

sisted overwhelmingly of Ma � likı �  s and H � anafı �  s, as well as Hadith scholars   

who lacked a strong interest in law. There was little incentive for such 

scholars to dedicate the time necessary to study a voluminous legal text 

written by a scholar with whom they disagreed. It was thus the compen-

dia written by al-Sha � i    が ı �  ’s students al-Buwayt 	 ı�     and al-Muzanı�     that played 

a central role in introducing al-Sha � i  が ı �  ’s ideas to a broad audience during 

the early decades after al-Sha � i  が ı �  ’s death and thus prompting an increasing 

number of scholars to commit to studying al-Sha � i  が ı �  ’s original, much more 

extensive work with his students later on. 

 The growing interest in al-Sha � i    が ı�  ’s works from the 250s/860s onward 

heralded the turning of the tide for Sha � i  が ı�   scholarship. In contrast to the 

scarce evidence of Sha � i  が ı�   teaching and transmission up to the 240s/850s, 

the two and a half decades between 246/860 and 270/884 represent a 

“golden age” of scholarly activity on the part of al-Sha � i    が ı�  ’s students. 

  Al-Muzanı�  ’s reputation appears to have recovered by this time: he 

attracted students such as the great traditionist Ibn Abı�   H � a � tim al-Ra � zı �    , 
who had traveled to Egypt to study,  76   and he authored a still extant main-

stream Sunni creed that displays no traces of the theological deviance 

alleged by some earlier sources  .  77   It is possible that this work formed part 

of an effort by al-Muzanı�   to rehabilitate himself among Sunni scholars.   

 Particularly active in this period was   al-Rabı �   が , who did not – in con-

trast to his peers al-Buwayt 	 ı�   and al-Muzanı�   – write and teach his own 

works but rather specialized in transmitting the writings of al-Sha � i  が ı �  , 
as well as teaching the compendium of al-Buwayt 	 ı�    . With the exception 

of a small collection of Hadith,  78   all of al-Sha � i  が ı �  ’s written work that is 

extant today (namely, the  Umm , including the  Risa � la   ) was transmitted 

from him by al-Rabı�   が . Already in the early third/ninth century, al-Rabı�   が  
was recognized as the primary teacher of al-Sha � i  が ı �  ’s books; Yah � ya �  b. 

Ma が ı �  n   reported that al-Rabı �   が  was considered by his contemporaries to be 

the best person with whom to study the  Umm .  79   Al-Rabı �   が s student Abu �  
Isma �  が ı �  l al-Tirmidhı �     (d. 280/893) is said to have compiled a list of those 

  76     Al-Dhahabı�  ,  Siyar a が la � m al-nubala �  ゎ  , 12:493.  

  77     See van Ess,  Theologie und Gesellschaft , 2:727. Al-Muzanı�  ’s creed is reproduced in 

    Ibn Qayyim   al-Jawziyya   ,  Ijtima�   が  al-juyu   sh , ed.    Bashı �  r Muh � ammad    が Uyu � n    ( Damascus : 

 Maktabat Da � r al-I � ma � n ,  2000 ), 121 , and published separately as   Sharh �   al-sunna , ed. 

   Jama � l    が Azzu � n    ( Riyadh :  Da � r al-Minha � j ,  2009 ) .  

  78         Al-Sha � i  が ı�     ,  al-Sunan al-ma ゎ thu  ra  [al-T � ah � a � wı�  ’s transmission through al-Muzanı �  ], ed.     が Abd 

al-Mu が t 	 ı�     Qal が ajı �      ( Beirut :  Da � r al-Ma が rifa ,  1986 ) .  

  79     Al-Nawawı�  ,  Tahdhı �  b al-asma �  ゎ  wa-l-lugha � t , 1:60.  
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who transmitted al-Sha � i  が ı �  ’s books from al-Rabı�   が  that contained two hun-

dred names.  80   Though that list is no longer extant, we know of dozens of 

scholars who studied al-Sha � i  が ı �  ’s works with al-Rabı�   が  and/or al-Muzanı�  ’s 
compendium with   al-Muzanı�   in the 250s and 260s, up to al-Muzanı �  ’s 
death in 264/877 and al-Rabı�   が ’s in 270/884.  81   These scholars include the 

Andalusian Ma � likı�   Ibn al-Kharra � z  , who studied al-Sha � i  が ı�  ’s  Risa � la    as well 

as al-Muzanı�  ’s compendium in Egypt in the early 250s/mid-860s;  82   the 

H � anafı�   jurist and traditionist Abu �  Ja が far al-T � ah � a � wı�     (d. 321/933), who 

was al-Muzanı �  ’s nephew and studied Sha � i  が ı�   works probably in the 250s 

or early 260s (late 860s to mid-870s);  83     the famous historian and exe-

gete Muh � ammad b. Jarı �  r al-T � abarı�     (d. 310/923), who studied the  Umm  

with al-Rabı�   が  in either 253/867 or 256/870;  84   and the great traditionist 

of Nishapur Abu �  al- が Abba � s al-As 
 amm   (d. 346/957), who completed his 

study of the  Umm  with al-Rabı �   が  in 266/880  .  85   The next chapter examines 

the process of transmission of al-Sha � i  が ı �  s writings in more detail  .  

  The Rise of the Sha � fi が ı �  s 

 The “golden age” of Sha � i  が ism in the second half of the third/ninth century 

was inaugurated by the repeal of the long ban on Sha � i  が ı�  s teaching in the 

central mosque. The ban was rescinded by the new judge who succeeded 

the Ma � likı �   al-H � a � rith:   Bakka � r b. Qutayba (in ofi ce 246–70/860–84), 

a H � anafı �   jurist from Basra who had studied law with  が I � sa �  b. Aba � n   (d. 

220/835) and Hadith with Abu �  Da � wu � d al-Taya � lisı �     (d. 203/819).  86   Unlike 

many of his H � anafı�   predecessors, Bakka � r became an accepted member 

of Egyptian scholarly society and enjoyed good relations with members 

of other schools, particularly Sha � i  が ı�  -leaning Hadith scholars. This is 

demonstrated by the fact that such prominent Sha � i  が ı�    muh � addithu  n  as 

Ibn Khuzayma  , Abu �   が Awa � na al-Isfara � yı �  nı�     (d. 316/928 or 929), and Abu �  
al- が Abba � s al-As 
 amm   transmitted Hadith from him.  87   

  80     Ibn  が Abd al-Barr,  Intiqa �  ゎ  , 177.  

  81     For details, see my “Al-Sha � i  が ı�  ’s Written Corpus.”  

  82          が Abd Alla � h b. Muh � ammad b.   al-Farad � ı�     ,  Ta�  rı �  kh al- が ulama�   ゎ  wa-l-ruwa�  t li-l- が ilm bi-l-Andalus , 

ed.     が Izzat al- が At 	 t 	 a � r   al-H � usaynı�     , 2 vols. ( Cairo :  Maktabat al-Kha � njı �   ,  1954 ), 2:182–83 .  

  83         Al-T � ah � a � wı�     ,  Sharh �   mushkil al-a�  tha�  r , ed.    Shu が ayb   al-Arna   ゎ u � t 	    , 16 vols. ( Beirut :  Mu ゎ assasat 

al-Risa � la ,  1994 ), 7:228 . The year of birth given for al-T � ah � a � wı �   ranges from 229/844 to 

239/853. Given that he died in 321/933, the latter date is more likely; that date would 

make any meaningful legal training before the late 250s/early 870s improbable.  

  84     C. E. Bosworth, “al-T � abarı�  ,” in  EI2 , 10:11–15.  

  85     Al-As 
 amm,  Musnad al-Sha � i  が ı �   , 2:2000.  

  86     Ibn H � ajar,  Raf が  al-is � r , 1:140.  

  87     Al-Dhahabı�  ,  Siyar a が la � m al-nubala �  ゎ  , 12:599.  

terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/CBO9781139649711.009
Downloaded from https://www.cambridge.org/core. University of Sussex Library, on 16 Aug 2018 at 10:35:35, subject to the Cambridge Core

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9781139649711.009
https://www.cambridge.org/core


Community in Crisis138

 Like Muh � ammad b.  が Abd al-H � akam, Bakka � r authored a refuta-

tion of al-Sha � i  が ı �  ’s doctrine where it disagreed with that of his imam (in 

Bakka � r’s case, Abu �  H � anı �  fa).  88   However, as with Muh � ammad, Bakka � r’s 
differences with the Sha � i  が ı �  s in substantive law did not preclude a shared 

legal discourse and deep personal bonds of respect. Bakka � r clearly knew 

of al-Sha � i  が ı �   and his students before moving to Egypt: his teacher  が I � sa �  b. 

Aba � n had written a refutation of al-Sha � i  が ı �  ’s ideas regarding the usage 

of Hadith.  89   Several reports attest to Bakka � r’s favorable opinion of the 

Sha � i  が ı �  s, particularly of al-Muzanı�  . One such report depicts Bakka � r pre-

siding in court in Egypt and asking a potential witness for his name; 

when the latter replied that he was Isma �  が ı �  l b. Yah � ya �  al-Muzanı�  , Bakka � r 
asked, “The student of al-Sha � i  が ı�  ?” Upon receiving an afi rmative answer, 

he immediately declared al-Muzanı�   a trustworthy witness.  90   On another 

occasion, a companion of Bakka � r’s, following the latter’s request, chal-

lenged   al-Muzanı �   to a debate by asking how the total Sha � i  が ı �   ban on 

small amounts of intoxicating drinks ( nabı�  dh )   could be sustained, given 

that there were Hadith that forbade and others that permitted them. 

Al-Muzanı�   replied that one of the two groups of Hadith must have abro-

gated the other, and given the common agreement that intoxicating drinks 

were allowed before Islam, the Hadith reports that permit intoxicating 

drinks must predate and have been abrogated     by Hadith that ban them. 

Hearing al-Muzanı�  ’s reply, Bakka � r is said to have exclaimed, “Exalted is 

God; if argumentation ( kala � m ) could ever be more subtle than poetry, 

this would be it.”  91   

 Bakka � r was also closely familiar with Sha � i  が ı �   doctrine. This is evident 

from his judgment in a case where the sale of a piece of land was con-

tested by the owner of an adjacent property, who claimed that he had 

the   right of preemption ( shuf が a ) in the sale. The plaintiff could provide 

no witnesses to support his claim, and the defendant – the seller – was 

willing to swear an oath to deny the claimed right to preemption, which 

would have decided the case in his favor  . Bakka � r, however, knew that the 

defendant was a Sha � i  が ı �   and that according to Sha � i  が ı �   doctrine the right of 

preemption does not apply to adjacent but otherwise distinct property; 

  88     Ibn H � ajar,  Raf が  al-is � r , 1:151, quoting a now-lost book by the historian Ibn Zu � la � q   

(d. 386/996).  

  89     See     Murteza   Bedir   , “ An Early Response to al-Sha � i  が ı�  :  が I � sa �  b. Aba � n on the Prophetic Report 

( khabar ) ,”  Islamic Law and Society   9  ( 2002 ):  285 –311 , as well as Chap. 8.  

  90     Ibn H � ajar,  Raf が  al-is � r , 1:145.  

  91     Ibn H � ajar,  Raf が  al-is � r , 1:150, quoting Ibn Zu � la � q; Ibn H � ajar   adds that Bakka � r abstained 

from  nabı�  dh , possibly having being convinced by al-Muzanı �  ’s reasoning.  
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hence the defendant’s willingness to give the oath. Bakka � r thus i ne-tuned 

the required oath to specify that the plaintiff had no right of preemption 

according to those who believe in this right for adjacent property – that 

is, non-Sha � i  が ı�  s. The seller could not in good faith give this oath and was 

thus forced to grant preemption.   When the seller informed al-Muzanı�   of 

this incident, al-Muzanı�   praised Bakka � r’s sharp legal mind.  92     

 Bakka � r’s decision to rescind the ban on Sha � i  が ı �  s teaching in the central 

mosque represented a signii cant point in the development of Sha � i  が ism in 

Egypt, because it enabled al-Sha � i  が ı �  ’s surviving students to reach out once 

again to a broader audience through the public platform of the mosque  . 

But a second factor was at least equally important in raising the pro-

i le of Sha � i  が ı �   scholarship and teaching in Egypt as well as farther ai eld. 

This was the shift in patterns of patronage and political support for legal 

scholarship in Egypt that was initiated by the     appointment of another 

Turkic military leader, Ah � mad b. T � u � lu � n (r. 254–70/868–84), as the gov-

ernor of Egypt. Ibn T � u � lu � n was the son of a Turkish military slave at the 

court of al-Ma ゎ mu � n. He grew up as a Muslim, receiving both military and 

religious training. When his stepfather, the Turkish general Ba � kba � k, was 

appointed governor of Egypt in 254/868, he sent Ibn T � u � lu � n to Egypt to 

rule on his behalf. Ibn T � u � lu � n soon embarked on the pursuit of i nancial, 

political, and military independence from the Abbasid state. Five years 

after his arrival, a revolt by the governor of Jordan and Palestine,  が I � sa �  
b. al-Shaykh   (d. 269/882), and  が I � sa � ’s coni scation of a tax payment from 

Egypt enabled Ah � mad b. T � u � lu � n to obtain the caliph’s permission to raise 

his own army of Turkic and Sudanese soldiers against  が I � sa � .  93   Thus, for 

the i rst time since the dissolution of the Egyptian militia in the begin-

ning of the third/ninth century, the governor of Egypt controlled an army 

independently of the caliph, and in contrast to the old militia system, Ibn 

T � u � lu � n’s army owed its loyalty to the governor alone. 

 The military power embodied in the army, together with the internal 

weakness of and external challenges to the Abbasid caliphate, allowed 

Ibn T � u � lu � n to make Egypt into a de facto independent state. The caliph 

  92     Ibn H � ajar,  Raf が  al-is � r , 1:153–54. For the two positions, compare     al-Muzanı�     ,  Mukhtas �  ar 

kita�  b al-Umm li-l-Sha �  i  が ı�   , ed.    Khalı�  l   Shı�  h � a �     ( Beirut :  Da � r al-Ma が rifa ,  2004 ), 168  (Mukhtas 
 ar 

al-shuf が a min al-Ja � mi が ), with al-T � ah � a � wı�  ,  Mukht � asar al-T � ah � a � wı �  ,  120–24. Subsequent ref-

erences to al-Muzanı�  ’s  Mukhtas � ar    are to this edition, except where specii ed. To facilitate 

locating references in alternative editions of this work, I include chapter titles in all sub-

sequent citations.  

  93     Al-Kindı �  ,  Governors and Judges , 214–15. A more extensive source is Abu �  al-H � usayn 

al-Razı�  ’s (d. 347/958) account, quoted in Ibn  が Asa � kir,  Ta � rı �  kh madı�  nat Dimashq , 

47:311–12.  
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  al-Mu が tamid (r. 256–79/870–92) was weak and had no power base 

of his own, while his   brother and regent to the throne, al-Muwaffaq 

(d. 278/891), who commanded the Abbasid troops and the loyalty of the 

Turkish generals, was occupied with the tasks of keeping the Safarids at 

bay and retaking southern Iraq from the Zanj rebels.  94   Ah � mad b. T � u � lu � n 

could thus maintain nominal loyalty to the politically insignii cant caliph 

while opposing his brother, defeating the army that the latter had dis-

patched to depose him in 263/877, and even extending his reach into 

Syria with a military expedition in 264/878. 

   Given the close alliance of the H � anafı�   establishment with the imperial 

administration, it is not surprising that a gap began to emerge between 

Ibn T � u � lu � n and the H � anafı�  s. In 269/882, Ibn T � u � lu � n invited al-Mu が tamid to 

relocate to Egypt to escape al-Muwaffaq’s sphere of inl uence. However, 

al-Mu が tamid was intercepted by an agent of al-Muwaffaq and coni ned to 

virtual house arrest.  95     In response, Ibn T � u � lu � n ordered the judges, jurists, 

and notables of his realm to gather in Damascus in order to declare 

al-Muwaffaq’s regency to the throne annulled because of rebellion and 

disobedience, and to announce that  jiha � d  against al-Muwaffaq had 

therefore become obligatory  . Most of those assembled signed the docu-

ment; only three refused, most prominently the H � anafı�     judge Bakka � r b. 

Qutayba. Back in Egypt, Ibn T � u � lu � n ordered Bakka � r to appoint a deputy 

(Muh � ammad b. Sha � dha � n al-Jawharı�    , whose death date is unknown) and 

then had Bakka � r arrested. Bakka � r continued to teach Hadith during his 

imprisonment and attended court sessions but would then have to return 

to his cell.  96     

 The Tulunids appear to have adopted a policy of gradual divest-

ment from H � anai sm. However,   Ibn T � u � lu � n and his successors, probably 

aware of the symbolism and power of legitimization (and delegitimiza-

tion) possessed by the legal-religious scholarly discourse, demonstrated 

great respect for correct form in their dealings with judicial ofi cials. 

After Bakka � r’s refusal to renounce al-Muwaffaq, Ibn T � u � lu � n did not 

remove him from ofi ce –   a caliphal prerogative and thus not formally 

within the   governor’s powers – but simply detained Bakka � r and trans-

ferred most of the judge’s day-to-day responsibilities to his deputy. 

After the deaths of Bakka � r and Ibn T � u � lu � n in 270/884  , the judgeship 

remained vacant for three years; then Ibn T � u � lu � n’s son and successor, 

Khuma � rawayh   (d. 282/896), appointed another H � anafı �  , Muh � ammad b. 

  94     Hugh Kennedy, “al-Muwaffak � ,” in  EI2 , 7:801.  

  95     Al-Kindı �  ,  Governors and Judges , 226.  

  96     Ibn H � ajar,  Raf が  al-is � r , 1:152 and 154.  
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 が Abda b. H � arb al- が Abba � da � nı �     (d. 313/926 or 927), as an appeals court 

( maz � a � lim ) judge – a lower appointment that was within his rights as the 

governor of Egypt  .   (Ibn H � arb named al-Muzanı �  ’s nephew, al-T � ah � a � wı �    , 
his secretary.)  97     However, after a 280/893 agreement with the caliph 

al-Mu が tad � id   (r. 279–89/892–902) that transferred control over judicial 

appointments to the Tulunids in exchange for an annual tribute,  98   the 

i rst full judge   appointed by the Tulunids was a Sha � i  が ı �  :   Muh � ammad b. 

 が Uthma � n Abu �  Zur が a (in ofi ce 284–92/897–905; d. 302/914 or 915), a 

wealthy Damascene jurist from a family of Jewish converts to Islam.  99   

Abu �  Zur が a was initially named the judge of Damascus by Khuma � rawayh 

around 277/891  100   and was subsequently made chief judge of the entire 

Tulunid realm of Egypt and Syria in 284/897 by Khuma � rawayh’s son 

Ha � ru � n   (r. 283–92/896–904). Abu �  Zur が a used his ofi ce as judge as well 

as his personal wealth to promote Sha � i  が ism.  101   Al-Dhahabı �   reports that 

he offered a reward of a hundred dinars to anyone who successfully 

memorized al-Muzanı �  ’s compendium  .  102     

 Already before this appointment, Sha � i  が ism was elevated to an unprec-

edented position of ofi cial support and recognition by   Ibn T � u � lu � n and his 

descendants. When Ibn T � u � lu � n’s famous mosque in al-Qat 	 a �  ゎ i が  was com-

pleted in 266/879, Bakka � r b. Qutayba  , in his capacity as the chief judge, 

led the i rst Friday prayer in the mosque, but it was the Sha � i  が ı�     al-Rabı �   が  
who afterward recited a text that he had composed on the virtues of build-

ing mosques. Ibn T � u � lu � n listened to the recitation and then sent his servant 

to reward al-Rabı�   が  with a thousand dinars.  103   The fact that al-Rabı�   が  was 

invited to play such an important ceremonial role in the inauguration of 

Ibn T � u � lu � n’s greatest architectural monument demonstrates the status that 

he had achieved. Ibn T � u � lu � n not only honored al-Rabı �   が  in public; he also 

invited al-Rabı�   が  into his own household and encouraged members of his 

family to study al-Sha � i  が ı�  ’s books with him.   Ibn T � u � lu � n’s son  が Adna � n (d. 

325/936 or 937) is reported to have said:

  God showed His generosity by extending the life of al-Rabı�   が  until the world had 
studied with him. We studied with him when we were still adolescents. . . . The 

  97     See Ibn H � ajar’s  Raf が  al-is � r , as quoted in the appendix to al-Kindı �  ,  Governors and Judges , 

516; this section is not included in the incomplete published edition of  Raf が  al-is � r .  
  98     Al-Kindı �  ,  Governors and Judges , 240.  

  99         Gerhard   Conrad   ,  Die qud � a�  t Dima š q und der ma ḏ hab al-Auza�   が ı�  : Materialien zur syrischen 

Rechtsgeschichte  ( Beirut and Stuttgart :  F. Steiner ,  1994 ), 270–74 .  

  100     Conrad,  Qud � a � t Dima š q , 274.  

  101     Ibn Yu � nus,  Ta � rı �  kh Ibn Yu  nus al-S � adafı �   , 2:217.  

  102     Al-Dhahabı�  ,  Siyar a が la � m al-nubala �  ゎ  , 14:233.  

  103     Al-Maqrı�  zı �  ,  Khit � at �  , 2:265–66.  
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Ma � likı�  s had been dominant in Egypt  , but then God cast love for al-Sha � i  が ı �   and his 
disciples into my father’s heart. Disagreements and clashes broke out between the 
Sha � i  が ı �  s and the Ma � likı�  s in Egypt and my father always sided with the Sha � i  が ı �  s. . . . 
He was generous toward al-Rabı�   が  and supported him i nancially and ordered him 
to continue to visit us, and he prodded us to listen to al-Sha � i  が ı�  s works. So we 
studied al-Sha � i  が ı�  ’s books with al-Rabı �   が   .  104       

  が Adna � n later taught what he had learned from al-Rabı�   が  in Baghdad.  105     

A manumitted slave by the name of Lu ゎ lu ゎ  al-Ru � mı�    , who was part of Ibn 

T � u � lu � n’s household, also studied with al-Rabı�   が  and subsequently taught 

Sha � i  が ı �   law in Baghdad.  106   Another Sha � i  が ı �   scholar emerged from the family 

of a high-ranking Tulunid ofi cial. Abu �  al-T � ayyib Ah � mad b. Akhı�   T � akhshı�     
(d. 299/911)  107   was most probably the nephew of T � akhshı�   b. Baylabard 

(Balbard; d. unknown), who served the Tulunids both as a general and 

as a police chief.  108   Abu �  al-T � ayyib is one of the known transmitters of 

al-Muzanı �  ’s compendium.  109   

 Beyond  が Adna � n’s comment about God “casting love for al-Sha � i  が ı�  ” into 

Ah � mad b. T � u � lu � n’s heart,   the reasons for the Tulunids’ shift of support 

from the H � anafı�   to the Sha � i  が ı �   school are nowhere explicitly discussed. 

However,   it seems likely that the identity of H � anai sm as the impe-

rial doctrine of the Abbasids made it unsuitable for the independence 

project of the Tulunids, as demonstrated by the unwillingness of the 

Abbasid-appointed Bakka � r to interfere in caliphal politics.   On the other 

hand, Ma � likism with its close links to the old Egyptian Arab elite must 

also have appeared unattractive. Against its two rivals, Sha � i  が ism thus 

offered several advantages. It was allied with neither the imperial center 

nor the old Egyptian social order. And its textualism, which divorced law 

from particular local settings and located the fount of normativity in a 

disembodied corpus of canonical texts, i tted the needs of the essentially 

rootless Turkic newcomers. These sought not only political independence 

but also an independent basis of Islamic legitimacy, which was ideally 

provided by Sha � i  が ı �   doctrine.   

  104     Ibn  が Asa � kir,  Ta � rı �  kh madı�  nat Dimashq , 40:54–55.  

  105     Ibn  が Asa � kir,  Ta � rı �  kh madı�  nat Dimashq , 40:54.  

  106     Al-Khat 	 ı�  b al-Baghda � dı�  ,  Ta � rı �  kh Madı�  nat al-Sala � m , 14:545. This seems to be a different 

Lu ゎ lu ゎ  from the Tulunid general; see al-Kindı�  ,  Governors and Judges , 224.  

  107          が Abd al-Karı�  m b. Muh � ammad   al-Sam が a � nı�     ,  al-Ansa�  b , ed.     が Abd Alla � h   al-Ba � ru � dı �     , 5 vols. 

( Beirut :  Da � r al-Jana � n ,  1988 ), 1:435 .  

  108     Al-Kindı�  ,  Governors and Judges , 215–17.  

  109     See     Hibat Alla � h   al-Akfa � nı�      (d. 524/1129),  Tasmiyat man rawa �    が an al-Muzanı �   al-Mukhtas�  ar 

al-s�  aghı�  r min  が ilm al-Sha�  i  が ı�    ( Damascus :  al-Z � a � hiriyya , MS Majmu �  が  94, fol. 85b [1 fol., 

copied 701/1301]) .  
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 The “golden age” of state-backed Sha � i  が ism did not last very long. In 

292/905, the Tulunid dynasty was overthrown by an Abbasid army from 

Baghdad  ,   and many of the dynasty’s Sha � i  が ı �   appointees, including Abu �  
Zur が a  , lost their positions in the judiciary. But the brief period of promi-

nence led to a blossoming of Sha � i  が ı �   thought and scholarship that had 

enduring consequences.   Scores of jurists, from both Egypt and elsewhere, 

studied with al-Sha � i  が ı �  ’s students, copied his works, and transmitted them 

to others. By the time Sha � i  が ism lost the ofi cial support provided by the 

Tulunids, it was i rmly established among Egyptian intelligentsia, and 

traveling scholars had spread Sha � i  が ı �   doctrines from Egypt to all corners 

of the Muslim world. Historical sources tell us, for example, the names 

of the scholars who were the i rst to introduce al-Sha � i  が ı �  ’s thought to the 

following locations:

   Bukha  ra in Central Asia: Abu • �  Sahl al-Ba � hilı�     (d. 250/864), who had 

studied with al-Buwayt 	 ı�    110    

  Astaraba  d: Ish • � a � q b. Mu � sa �  al-Yah � madı�     (d. 300/912 or 913), a student 

of al-Sha � i  が ı �  ’s disciple H � armala    111    

  Granada in Muslim Spain: Abu • �  Zakariyya �  b. al-Kharra � z   (d. 295/907), 

who transmitted both   al-Muzanı �  ’s compendium and al-Sha � i  が ı�  ’s  Risa � la    

in the early 250s/mid-860s  112    

  Merv in Khurasan:  • が Abada � n  が Abd Alla � h b. Muh � ammad b.  が I � sa �  
al-Marwazı �     (b. 220/835, d. 294/906), who taught al-Sha � i  が ı �  ’s work as 

well as al-Muzanı�  ’s compendium    113    

  Shiraz: Nu • � h b. Mirda � s Abu �  Muslim al-Sulamı �     (d. 295/907 or 908), 

who had studied al-Sha � i  が ı�  ’s books with Yu � nus b.  が Abd al-A が la �    and 

al-Rabı �   が  in Egypt  114    

  Isfarayin in Khurasan: Abu • �   が Awa � na al-Isfara � yı�  nı�     (d. 316/928 or 929), 

who had studied with al-Rabı�   が  and al-Muzanı�    115      

 Within a century of al-Sha � i  が ı�  ’s death, then, his ideas had spread through-

out the Islamic world, carried in al-Sha � i  が ı�  ’s own writings as well as 

in the works of his students and disseminated by scholars who had 

  110          が Alı �   b. Hibat Alla � h b.   Ma � ku � la �    ,  al-Ikma �  l fı�   raf が  al-irtiya�  b  が an al-mu ゎ talif wa-l-mukhtalif min 

al-asma�   ゎ  wa-l-kuna �   wa-l-ansa �  b , 7 vols. ( Hyderabad :  Da �  ゎ irat al-Ma が a � rif al- が Uthma � niyya , 

 1962 –), 7:271 .  

  111     Al-Sahmı�  ,  Ta � rı �  kh Jurja � n , 518.  

  112     Ibn al-Farad � ı�  ,  Ta � rı �  kh  が ulama �  ゎ  al-Andalus , 2:182–83.  

  113     Al-Subkı�  ,  T � abaqa � t al-sha � i  が iyya al-kubra �  , 2:297.  

  114     Al-Subkı�  ,  T � abaqa � t al-sha � i  が iyya al-kubra �  , 2:346.  

  115     Al-Dhahabı�  ,  Tadhkirat al-h � uffa � z �  , 3:3.  
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studied in Egypt during the “golden age” of Sha � i  が ı�   scholarly activity in the 

250s and 260s.   

 Shifting patterns of political persecution and patronage over the 

course of the third/ninth century thus had a profound effect on the fates 

of Sha � i  が ı�   scholars and scholarship: the stil ing of Sha � i  が ı�   teaching during 

the Inquisition and its aftermath gave way to the resurgence of Sha � i  が ism 

under the supportive conditions of the Tulunid reign  . However,   the nar-

rative in this chapter also highlights the ultimately limited power of a 

medieval government to eradicate an already established legal doctrine. A 

sustained campaign of persecution by the powerful H � anafı�   school against 

its rival was made possible only by the relative weakness of the target – the 

terminally undermined Ma � likı�   elite – and the identii cation of the target 

with a theological proposition that was dei ned as sufi ciently heterodox 

to merit radical measures of suppression. (A similar harnessing of theol-

ogy   for interschool rivalry was later seen in the conl ict between Sha � i  が ı�  s 
and H � anafı�  s in i fth-/eleventh-century Nishapur.)  116     Finally,   in spite of 

the severity of the harassment endured by the Ma � likı�  s during the  mih � na , 

Ma � likism retained a permanent foothold in Egypt even after the rapid 

rise of Sha � i  が ism under the Tulunids reduced it to the position of a minor-

ity doctrine. But it never regained its dominance.     In both the short and 

the long term, Sha � i  が ism was clearly the principal “winner” in the turmoil 

of the third/ninth century: the brief Sha � i  が ı�   “golden age” described in this 

chapter was followed by others under the Ayyubids and the Mamluks, 

and Sha � i  が ism remained the predominant legal school in Egypt into the 

modern period.   

 However, the kind of “school” that Sha � i  が ism represented differs in 

a fundamental way from the Ma � likism that preceded it. This chapter 

has been concerned with the scholars who made up the schools – their 

careers, teaching activities, and political and personal fates. I have thus 

far had little to say about the form and content of the teaching that they 

transmitted to their students, or about the ways in which they perceived 

their relationship with that teaching and with one another and how these 

were perceived by others around them. It is these features that dei ne a 

legal school in the particular sense that became constitutive of classical 

Islamic law, and it is to a close examination of them that I now turn.        

  116     See, for example,     Heinz   Halm   , “ Der Wesir al-Kundurı�   und die Fitna von Nı �   š a � pu � r ,”  Die 

Welt des Orients   6  ( 1971 ):  205 –33 .  
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   The establishment of a uniquely authoritative textual canon, divorced 
from the pragmatic context of communal tradition, created a need for 
interpretation. Hitherto, the scholar had been an organic part of the nor-
mative tradition, both shaping and embodying it. Al-Sha � i  が ı �   recast the 
scholar as a systematic interpreter of the canonized sources, opening up 
a gulf between the two. This analytical distance would henceforth be 
bridged by the careful and methodical application of hermeneutic tools. 

 Canonization and the resulting hermeneutic discourse relied on the 
existence of a written culture   that could support the determination of 
a textual canon and the development and elaboration of systematic 
techniques for its analysis.  Part I  of this book has shown that al-Sha � i  が ı�  ’s 
theorization of canonization was both prompted and made possible by 
the birth of a culture of deliberately composed books, as exemplii ed by 
Ma � lik’s  Muwat � t � a ゎ  . However,   Ma � lik’s precanonization work differs in a 
crucial respect from the writings of al-Sha � i  が ı�   and the latter’s successors. 
  Although the  Muwat � t � a ゎ   represents Ma � lik’s individual effort to articulate 
a dei nitive statement of Medinan practice, Ma � lik himself is not really the 
author of the doctrine presented in its pages; his role is that of a faithful, 
though critical, compiler. The  Muwat � t � a ゎ   embodies the written codii cation 
of an authoritative tradition, but it is not yet the written expression of a 
distinct authorial voice in the way that al-Sha � i  が ı�  ’s writings would be  .   

 This difference is rooted in the transformation of the   task of the 
scholar as theorized by al-Sha � i  が ı �  . In his new capacity as an autonomous 
interpreter of canonized scripture, the scholar could only speak for him-
self; his writings rel ect his personal conclusions regarding legal dilem-
mas, not the authoritative positions of a collective tradition. Within such 

  Chapter 6 

 Authorship, Transmission, and Intertextuality   

terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/CBO9781139649711.011
Downloaded from https://www.cambridge.org/core. University of Sussex Library, on 16 Aug 2018 at 10:37:53, subject to the Cambridge Core

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9781139649711.011
https://www.cambridge.org/core


Foundations of a New Community148

a framework,   accuracy and precision gain a paramount importance: once 
the scholar has lost his mantle as the guardian of tradition, his claim 
to authority is now based solely on his expert handling of the textual 
sources.   

   The signii cance of accuracy is compounded by the shift in the per-
ception of time that accompanies canonization. The lived normative tra-
dition of Medina was sustained by constant repetition, giving rise to a 
cyclical sense of time.   The use of writing for note taking does not dis-
rupt this “ritual coherence  ,” as Jan Assmann   termed it: the cycle of notes 
based on oral lectures that are, in turn, based on previous notes and pre-
vious lectures erases the individual originators of statements and thereby 
creates a perception of permanent presentness.     By contrast, the isolation 
of the sacred past in the i xed textual form of the canon (“textual coher-
ence”  ) generates the perception of relative time – history – as the chrono-
logical distance that separates the scholar from the canonized text and 
the moment of divine revelation that it encapsulates. Time thus becomes 
linear and in most cases is accompanied by a progressive degeneration, 
given that the growing distance from the sacred past is perceived as the 
source of inevitable corruption.  1     Meticulous attention to accuracy repre-
sents an attempt to counter this inevitable entropy.   

 Already before al-Sha � i  が ı �  , scholars of Hadith had developed protocols 
of transmission that strove to protect the integrity of the transmitted 
material against the ravages of time. They insisted that each transmitted 
report include the name of its originator and all subsequent transmit-
ters, and they formulated rules for ensuring accuracy in the process of 
scholar-to-scholar transmission  .   They did not, however, author books to 
interpret these reports. The fusion of this concern with accuracy with 
the concept of original authorship is the groundbreaking characteristic 
that marks the work of al-Sha � i  が ı�   and his students. This chapter investi-
gates the types and techniques of writing, transmission, and quotation 
employed by al-Sha � i  が ı �   and his followers in order to demonstrate that the 
latter sought explicitly to adhere to the protocols of Hadith transmis-
sion in their engagement with textual material. However, they applied 
these standards not only to the canonized scriptures but also to other, 
interpretive texts, including al-Sha � i  が ı �  ’s own corpus, thus enabling the 
identii cation and preservation of the precise authorship of these texts.   
This extension of rigorous criteria of authenticity and accuracy from the 
narrow i eld of Hadith study to religious scholarship more broadly was a 

  1     J. Assmann,  Das kulturelle Ged ä chtnis , 87–97.  
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function of canonization, and it laid the basis for the new kind of critical 
scholarship that subsequently came to characterize Islamic law  . 

 I begin this chapter with a brief overview of al-Sha � i  が ı �  ’s literary produc-
tion to reveal i ve distinct types of writing that constitute his corpus of 
works, the  Umm .   (I have defended elsewhere the authenticity of the  Umm  
as genuinely written by al-Sha � i  が ı �  .)  2   The stylistic composition of the  Umm , 
though heterogeneous, demonstrates the novel nature of the work: its 
voice, unlike that in Ma � lik’s  Muwat � t � a ゎ  , is that of a singular author seek-
ing to persuade the reader with an original argument. Turning then to an 
examination of the transmission of the  Umm , we i nd al-Sha � i  が ı �   and his 
students emulating the formal traditionist protocols of transmission and 
openly acknowledging where they fell short of this standard. They exhib-
ited a critical attitude toward the texts and their potential weaknesses, an 
attitude that was also shared by their contemporaries, as evidence from 
other sources indicates. These scholars thus inaugurated a culture   of writ-
ing in legal scholarship that recognized the interpreter as the author of 
his opinions and subsequently insisted on the correct reproduction and 
attribution of such opinions.  

  Al-Sha � fi が ı �  ’s Writing 

   As seen in  Chapter 1 , the culture of learning into which al-Sha � i  が ı�   was 
socialized in his youth was a primarily aural one; he described sitting 
with scholars in the mosque, listening to and memorizing their lessons on 
Hadith and law, and subsequently   writing down the material covered.  3   
  The writing materials that the young al-Sha � i  が ı�   had at his disposal included 
animal bones as well as hides and palm bark,  4   materials that are said to 
have been in use already during the life of Muh � ammad to record the text 
of the Quran.  5   The notes written on such rudimentary materials must have 
been fragmentary, unable to record lengthy passages of writing but suited 
for short texts, such as Hadith and individual points of law ( masa �  ゎ il )  . 

 Al-Sha � i  が ı �  ’s i rst known literary activities beyond such note taking are 
mentioned in connection with his studies with al-Shayba � nı�   in Baghdad. 
He had acquired al-Shayba � nı�  ’s books both by writing them out in his own 
hand (a quantity he described as “a whole camel load”)  6   and by spending 

  2     El Shamsy, “Al-Sha � i  が ı �  ’s Written Corpus.”  
  3     Ibn Abı�   H � a � tim al-Ra � zı�  ,  A � da � b al-Sha � i  が ı�   , 24.  
  4     Al-Bayhaqı�  ,  Mana � qib al-Sha � i  が ı �   , 1:93.  
  5     See, for example, Abu �   が Amr al-Da � nı�  ,  Muqni が  , 46.  
  6     Ibn Abı�   H � a � tim,  A � da � b al-Sha � i  が ı�   , 27–28.  
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sixty dinars – a formidable sum – on the purchase of al-Shayba � nı�  ’s books 
from a bookseller.  7   Ibn Abı �   H � a � tim reports that al-Sha � i  が ı �   wrote on the 
margins of these bought books, adding a Hadith   to each of al-Shayba � nı�  ’s 
points of law, probably in order to support or refute the point.    8   

 Either still in Iraq or upon his return to Mecca,  9   al-Sha � i  が ı �   began 
to produce his own   writings on law. This early corpus is generally 
known as  al-Mabsu  t �   or  al-H � ujja ,  10   and it is likely to have contained 
al-Sha � i  が ı �  ’s counterrefutation of al-Shayba � nı �  ’  s attack on Ma � lik ( al-Radd 
 が ala �  Muh � ammad b. al-H � asan   );  11   commented-upon versions of Abu �  
Yu � suf’  s work on the disagreement between Abu �  H � anı �  fa and Ibn Abı �   
Layla �  ( Ikhtila � f al- が Ira � qiyyayn   )  12   as well as of Abu �  Yu � suf’s refutation of 
al-Awza �  が ı �  ’s work on the law of warfare ( Siyar al-Awza �  が ı �     );  13   and possibly 
al-Sha � i  が ı �  ’s refutation of the Iraqi legal tradition ( Ikhtila � f  が Alı �   wa-Ibn 
Mas が u  d   ).  14   (All of these were later subsumed into al-Sha � i  が ı �  ’s magnum 
opus, the  Umm   .)   What these writings have in common is that they 
engage with the Iraqi legal thought of al-Sha � i  が ı �  ’s time but do so in a 
way that is undeveloped relative to al-Sha � i  が ı �  ’s later work.  15   These texts 
take the form of commentaries or commentary-like works that consist 
primarily of substantial quotations of earlier texts, adding evidence and 
snippets of al-Sha � i  が ı �  ’s own writing. In these works al-Sha � i  が ı �   seems not 
yet to have found his own voice fully, and he limits himself to partial 
criticism and correction. 

  7     Ibn Abı�   H � a � tim,  A � da � b al-Sha � i  が ı�   , 34.  
  8     Ibn Abı�   H � a � tim,  A � da � b al-Sha � i  が ı�   , 34.  
  9         Shams al-Dı�  n   al-Muna � wı�     ,  Fara�   ゎ id al-fawa�   ゎ id , ed.    Abu �   が Abd Alla � h   Isma �  が ı�  l    ( Beirut :  Da � r 

al-Kutub al- が Ilmiyya ,  1995 ), 56 .  
  10     See     Muh � ammad b. Ish � a � q b.   al-Nadı�  m   ,  Kita �  b al-Fihrist , ed.    Ayman Fu ゎ a � d   Sayyid   , 2 pts. 

with 2 vols. each ( London :  Al-Furqan Islamic Heritage Foundation ,  2009 ), pt. 1, 2:39–41 , 
and     Ibn H � ajar   al- が Asqala � nı�     ,  Tawa�  lı �   al-ta ゎ nı�  s bi-ma が a �  lı�   Ibn Idrı �  s , ed.     が Abd Alla � h   al-Kandarı �      
( Beirut :  Da � r Ibn H � azm ,  2008 ), 180 , quoting al-Bayhaqı�  . (Earlier editions of this book 
carry the title  Tawa � lı �   al-ta ゎ sı �  s .) Ibn al-Nadı�  m   notes that the structure of the  Mabsu  t �   as 
transmitted by al-Sha � i  が ı�  ’s Iraqi student Abu �   が Alı �   al-H � asan b. Muh � ammad al-Za が fara � nı �     
(d. 260/874) corresponds to the structure of al-Rabı �   が ’s transmission of this work, lending 
further support to the thesis that it (or substantial parts of it) later became part of the 
 Umm .  

  11      Umm , 9:85–169.  
  12      Umm , 8:217–390. For Abu �  Yu � suf’s original work, see     Abu �    Yu � suf   ,  Ikhtila�  f Abı �   H � anı�  fa 

wa-Ibn Abı�   Layla �   , ed.    Abu �  al-Wafa �  ゎ    al-Afgha � nı�      ( Hyderabad :  Lajnat Ih � ya �  ゎ  al-Ma が a � rif 
al-Nu が ma � niyya ,  1938  or 1939) .  

  13      Umm , 9:171–277.  
  14      Umm , 8:391–512.  
  15     Schacht  , in  Origins , appendix I, also hypothesizes that these works represent some of 

al-Sha � i  が ı�  ’s earliest writings.  
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 This rudimentary type of writing, which I will refer to as commentary 
notes, represents the i rst of i ve distinct forms of writing that can be 
identii ed in the  Umm .   The second type is epistolary writing, sustained 
prose that makes a larger point by means of complex argumentation. The 
aim of this kind of writing is to convince the reader of an overall position. 
The most important example of this type is al-Sha � i  が ı �  ’s famous  Risa � la   .  16   
The original version of this work is reported to have been an actual 
epistle written to  が Abd al-Rah � ma � n b. Mahdı�     (d.198/814) in Basra  ,  17   but 
the extant version was composed about a quarter-century later in Egypt, 
when al-Sha � i  が ı �   revised the work in accordance with his changed opinions 
regarding legal theory.  18   

 The third recognizable type of writing in al-Sha � i  が ı �  ’s works is   seg-
mented writing, which consists of a succession of seemingly self-sufi cient 
discussions on individual points of law ( masa �  ゎ il ), grouped according to 
the area of the law with which they deal. The discussion of a new point 
of law is sometimes introduced by “al-Sha � i  が ı�   said” ( qa � la al-Sha � i  が ı �   ) or 
simply “he said” ( qa � la ), in order to signify a break between consecu-
tive points. Al-Sha � i  が ı �  ’s segmented writing addresses the myriad detailed 
and often hypothetical questions generated by Iraqi jurists but mostly 
dispenses with the  ra ゎ y  question format that characterizes al-Shayba � nı�  ’s 
texts. Instead, al-Sha � i  が ı�   foregrounds scriptural evidence and uses the 
explicit techniques of interpretation and reconciliation developed in his 
legal-theoretical works to answer legal questions. Occasionally these 
 masa �  ゎ il  feature hypothetical objections (“in qı �  la . . . qult . . .”; “if it were 
said . . . I would reply . . .”), which al-Sha � i  が ı �   uses to bolster and further 
develop his argument.  19     

   The fourth type of writing consists of written records of actual debates 
in which al-Sha � i  が ı �   had participated. In contrast to the hypothetical ques-
tions that sometimes structure al-Sha � i  が ı �  ’s  masa �  ゎ il , these texts feature sus-
tained back-and-forth exchanges of arguments with an opponent who is 
usually not named but can nonetheless often be identii ed:   al-Rabı�   が  notes 
that when al-Sha � i  が ı�   quotes “one/some of the jurists” ( ba が d �  al-na � s   ) in the 
 Umm , he means specii cally H � anafı�  s, while the expressions “one/some of 
our fellows” ( ba が d �  as � h � a � bina �  ) and “one/some of our compatriots” ( ba が d �  

  16     It is very likely that the  Risa � la    was from the beginning transmitted as part of the  Umm ; 
see the editor’s introduction in the  Umm , 1:24.  

  17     Al-Bayhaqı �  ,  Mana � qib al-Sha � i  が ı�   , 1:230–33; see also 1:442 for a quotation from the old 
 Risa � la , which appears to have been still available to al-Bayhaqı �  .  

  18     See Ah � mad Sha � kir’s introduction to his edition of the  Risa � la , 11.  
  19     See, for example,  Umm , 2:138.  
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ahl baladina �  ) refer to Ma � likı �  s  .  20   Such debate records are found through-
out the  Umm , though they are concentrated in the last four volumes. 
Some constitute an entire book (such as  Ikhtila � f Ma � lik   ) or a subsection 
(such as a debate regarding the status of an incomplete act of worship).  21   
The substantial material on al-Sha � i  が ı �  ’s Iraqi debates, discussed in  Chapter 
2 , is largely in this form.  22   That the placement of such records within the 
body of the  Umm  is not arbitrary is indicated by the fact that al-Sha � i  が ı �   
often prefaces them with the comment that although he possesses even 
more material on the subject at hand from his debates, he has reproduced 
in the text only as much as is required for the purpose of the chapter.  23   
It thus seems that al-Sha � i  が ı �   selectively integrated notes   from his debates 
into the text of the  Umm .   

 The i fth type of writing consists of templates of legal documents for 
specii c practical purposes. In the  Umm , al-Sha � i  が ı �   provides model docu-
ments for a poll tax ( jizya ) contract between a Muslim authority and a 
non-Muslim community under its rule,  24   for the annulment of a marriage, 
the manumission of a slave, and the rental of a house.  25   The  Umm  also 
contains the deed for an endowment   established by al-Sha � i  が ı�  , dated Safar 
203/August 818,  26   as well as al-Sha � i  が ı �  ’s will, dated Sha が ba � n 203/ February 
819.  27   While al-Sha � i  が ı �   dictated the former document to his students for 
use as a template, the latter was added to the  Umm  later by al-Rabı�   が   . 

 Among these i ve types of prose – commentary notes, epistolary writ-
ing, segmented writing, debate records, and legal documents – segmented 
writing is the dominant style. It is dominant in the sense that it represents 
the majority of al-Sha � i  が ı �  ’s written work, but also in the sense that other 
types of writing often tend to drift into segmented form. The  mas ゎ ala  

  20      Umm , 7:417. Al-Sha � i  が ı�  ’s student al-H � umaydı �     also referred to Abu �  H � anı �  fa   as  ba が d �  al-na � s  
when lecturing at the Ka が ba in Mecca in order to avoid mentioning his name in such a 
hallowed place; see     Abu �  H � a � tim   al-Bustı�     ,  al-Majru  h �  ı�  n , ed.    Mah � mu � d Ibra � hı �  m   Za � yid   , 3 vols. 
( Aleppo :  Da � r al-Wa が ı�   ,  1976 ), 2:330 . Al-Bukha � rı�    , in his  Sah � ı�  h �  , appears to use the same des-
ignation,  ba が d �  al-na � s , to refer to Abu �  H � anı �  fa; see, for example, Ibn H � ajar al- が Asqala � nı�  , 
 Fath �  al-ba � rı �   , 3:364. Later H � anafı�  s have rejected this link; see      が Abd al-Ghanı�     Mayda � nı�     , 
 Kashf al-iltiba �  s  が amma �   awradahu al-Ima�  m al-Bukha�  rı �    が ala �   ba が d �  al-na�  s , ed.     が Abd al-Fatta � h �  
Abu �    Ghudda    ( Aleppo :  Maktab al-Mat 	 bu �  が a � t al-Isla � miyya ,  1993 ) . I am grateful to Garrett 
Davidson   for the reference to Mayda � nı �  ’s work.  

  21     For the latter, see  Umm , 2:648–65.  
  22     This material represents roughly two of the eleven volumes of the  Umm .  
  23     See, for example,  Umm , 8:81–82.  
  24      Umm , 5:471–75.  
  25      Umm , 7:474–80.  
  26      Umm , 7:455–58.  
  27      Umm , 5:262–66. For both documents, see     Friedrich   Kern   , “ Zwei Urkunden vom Ima � m 

 Š a � i  が ı �   ,”  Mitteilungen des Seminars f ü r Orientalische Sprachen   7  ( 1904 ):  53 –68 .  
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was the basic unit of oral dialectical engagements characterized by the 
use of the  ra ゎ y  questions discussed in  Chapter 1 . Consequently, records 
of debates by their very nature resemble the literary form of segmented 
writing. Al-Sha � i  が ı�  ’s epistolary writing also appears on many occasions to 
circumvent the need for a clear structure of argument by taking the form 
of a debate with a seemingly hypothetical interlocutor.  28   This permits 
al-Sha � i  が ı �   to cover a number of related issues without having to dei ne 
their exact interconnections, by simply presenting them as questions 
asked. Such exchanges generally cause al-Sha � i  が ı�  ’s text to shift from epis-
tolary to segmented style.  29   

 What unites all of these types of writing in the  Umm  is the fact that 
  al-Sha � i  が ı �   employs them in a deliberate and sophisticated way to make 
coherent original arguments. As noted previously, he does not, for exam-
ple, simply reproduce “raw” debate transcripts in the text but rather 
draws on them creatively to support and illustrate his larger points. 
  Although the arrangement of the component works within the  Umm  is, 
to a large extent, attributable to al-Sha � i  が ı �  ’s successors, and although it is 
very probable that this corpus does not contain the entirety of al-Sha � i  が ı�  ’s 
written production,  30   each of the individual works in the  Umm  represents 
a coherent text authored by al-Sha � i  が ı�     and rel ecting his views, not those 
of an amorphous school.   

 Within the various types of writing, al-Sha � i  が ı �   employs a range of lit-
erary techniques, including abridgment ( ikhtis � a � r ), quotation of other 
works, and cross-referencing of his own work as well as replication of 
passages in it. Introducing the record of one particular debate, he specii es 

  28     Lowry,  Early Islamic Legal Theory , 375–82.  
  29     This classii cation, and particularly the dominance of the segmented writing type, can 

serve as a useful map to al-Sha � i  が ı�  ’s large corpus and its internal structure, as a starting 
point for future studies into al-Sha � i  が ı�  ’s Arabic style, and as a note of caution to those who 
seek to apply analytical tools developed for other types of writing (especially biblical nar-
ratives) to analyze Islamic legal texts. The latter approach was used notably by Norman 
Calder   in his  Studies in Early Muslim Jurisprudence ; I discuss the weaknesses of Calder’s 
methodology in “Al-Sha � i  が ı�  ’s Written Corpus.”  

  30     Other students of al-Sha � i  が ı�   besides al-Rabı�   が , including al-Muzanı �    , H � armala  , and 
al-Za が fara � nı�    , are also known to have compiled their own collections of al-Sha � i  が ı �  ’s writ-
ings, under various titles. For al-Muzanı�  ’s  Mabsu  t �  , see Ibn H � ajar,  Tawa � lı�   al-ta ゎ nı �  s , 170; 
al-Muzanı�   himself refers to  al-Ja � mi が   in the  Mukhtas � ar , e.g., at 168 (Mukhtas 
 ar al-shuf が a 
min al-Ja � mi が ). For H � armala’s  Umm , see al-Bayhaqı�  ,  Mana � qib al-Sha � i  が ı�   , 2:347; and for 
al-Za が fara � nı�  ’s  Mabsu  t �  , see Ibn al-Nadı �  m,  Fihrist , pt. 1, 2:42. While these are likely to 
have overlapped substantially with al-Rabı�   が ’s recension of the  Umm , we also know of 
individual sections that appear to have been included in only some of these collections; 
see, for example, al-Muzanı�  ’s reference to al-Sha � i  が ı�  ’s “al-Imla �  ゎ"が ala �  masa �  ゎ il Ma � lik” in the 
 Mukhtas � ar , 115 (Bay が  al-lah � m bi-l-lah � m).  
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that the text “is an abridgment of it, and what I have written contains 
an indication of what I did not write.”  31   Similarly, another chapter on 
his Iraqi debates is prefaced by the statement that “the script ( kita � b ) of 
this is long; this is the abridgment of what they said and what I said.”  32   
Al-Sha � i  が ı �   reproduces extensive and accurate quotations from the works 
of other scholars, attributing in each instance the quoted material to its 
originator. For example, he quotes hundreds of Hadith  33   from Ma � lik’s 
 Muwat � t � a ゎ   as well as at least two dozen passages of Ma � lik’s prose, which 
match the surviving recensions of the  Muwat � t � a ゎ  ,  34   and he includes numer-
ous lengthy quotations from al-Shayba � nı�  ’s refutation of Ma � lik ( al-H � ujja 
 が ala �  ahl al-Madı �  na    ) in his counterrefutation,  al-Radd  が ala �  Muh � ammad b. 
al-H � asan   .  35   Al-Sha � i  が ı�   also provides numerous cross-references within the 
text of the  Umm  itself, directing the reader to other, named sections and 
chapters that bear upon his current topic.  36   Finally, al-Sha � i  が ı �   occasionally 
includes the same passage of text in several of his works. For example, a 
central element of al-Sha � i  が ı�  ’s refutation of juridical preference ( istih � sa � n )  , 
namely, a set of conditions that he outlines for the proper application of 
analogy, is repeated in substantially the same form both in his treatise on 
the subject,  Ibt � a � l al-istih � sa � n   , and in the  Risa � la .  37        

  Transmission of al-Sha � fi が ı �  ’s Works 

   A close examination of the writings of al-Sha � i  が ı�   and of his students reveals 
that the transmission of al-Sha � i  が ı�  ’s written corpus to the next genera-
tion of scholars took place through four different methods, all of which 

  31      Umm , 8:81–82.  
  32      Umm , 8:196.  
  33     Rif が at Fawzı�    が Abd al-Mut 	 t 	 alib   has diligently traced these in the notes to his edition of 

the  Umm . Compare, for example, Ma � lik’s  Muwat � t � a ゎ  , 1:96, with  Umm , 8:522;  Muwat � t � a ゎ  , 
2:727, with  Umm , 8:531;  Muwat � t � a ゎ  , 1:136, with  Umm , 8:537;  Muwat � t � a ゎ  , 1:75, with 
 Umm , 8:541–42; and  Muwat � t � a ゎ  , 1:206, with  Umm , 8:548.  

  34     Compare, for example, Ma � lik’s  Muwat � t � a ゎ  , ed.  が Abd al-Ba � qı�  , 2:859, and  Muwat � t � a ゎ  , ed. 
al-A が z 
 amı�  , 5:1259, with  Umm , 8:776;  Muwat � t � a ゎ   ( が Abd al-Ba � qı �  ), 1:184, and  Muwat � t � a ゎ   
(al-A が z
  amı �  ), 2:256, with  Umm , 2:217–18; and  Muwat � t � a ゎ   ( が Abd al-Ba � qı �  ), 2:656, and 
 Muwat � t � a ゎ   (al-A が z 
 amı�  ), 4:950, with  Umm , 4:23. In spite of slight discrepancies, probably 
attributable to copying mistakes   by al-Sha � i  が ı�   himself as well as by later copyists, these 
citations clearly originate in the  Muwat � t � a ゎ  .  

  35     Compare, for example, al-Shayba � nı�  ’s  H � ujja , 4:404–7, with  Umm , 9:162–63;  H � ujja , 
4:413–17, with  Umm , 9:167–68; and  H � ujja , 4:285–94, with  Umm , 9:105–6.  

  36     Dozens of such cross-references can be found in the  Umm . See, for example,  Umm , 7:487 
(referring to 7:633), 5:297, 5:683, 6:720, and 8:309.  

  37     Compare the  Risa � la , in  Umm , 1:237 (paras. 1472–73), with  Ibt � a � l al-istih � sa � n , in  Umm , 
9:76.  
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originate in the repertoire of Hadith transmission  . The i rst of these was 
   sama �  が   (“hearing”), or viva voce transmission, in which students listened 
to al-Sha � i  が ı�   reading out a section of his writing that they had generally 
copied for themselves prior to the lecture. The students would compare 
al-Sha � i  が ı �  ’s recitation with the text of their own copies and correct any 
mistakes   in the latter.   Al-Rabı�   が  indicates the use of this method in the 
text of the  Umm  by phrases such as  sami が tu al-Sha � i  が ı �   yaqu  l , “I heard 
al-Sha � i  が ı �   say.”  38   A variant of this method is   dictation from written notes 
( imla �  ゎ  ), in which students wrote down al-Sha � i  が ı �  ’s work as he read it to 
them rather than copying it in advance of the lesson. There are at least 
eleven instances in the  Umm  in which al-Rabı �   が  states that he received a 
particular chapter through dictation  .  39     

   The second type of transmission,  qira �  ゎ a  (“reading”), was based on the 
practice of students copying the work of al-Sha � i  が ı �   and then reading it back 
to him to allow him to point out any errors   in the copy. Al-Muzanı �   claims 
to have learned many prophetic Hadith from al-Sha � i  が ı�   through  qira �  ゎ a .  40   
Al-Rabı�   が  is reported to have missed al-Sha � i  が ı �  ’s lesson on a three-page 
section of his book on sales but implored al-Sha � i  が ı �   to permit him none-
theless to transmit the text, to which al-Sha � i  が ı�   is said to have replied, 
“Read it to me, as it was read to me [in your absence].”  41   In a varia-
tion of this practice, a student of al-Sha � i  が ı �  , Ibra � hı�  m b. Haram al- が A � mirı�     
(d. unknown),  42   copied a section of al-Sha � i  が ı�  ’s work, and al-Buwayt 	 ı�   then 
used this copy to read the work to al-Sha � i  が ı�   for verii cation. Afterward 
other students would write their own copies on the basis of Ibn Haram’s 
copy.  43     According to Ibn Abı�   H � a � tim, al-Rabı�   が    made use of such copies 
in compiling the  Umm  because he also served as al-Sha � i  が ı�  ’s personal 
assistant ( ghula � m ) and consequently often found himself forced to miss 
al-Sha � i    が ı �  ’s lectures because of more practical obligations  .  44   

 The third method by which al-Sha � i    が ı �  ’s work was transmitted to his 
students consisted of   simple copying of written text that had been nei-
ther heard from ( sama �  が  ) nor read to ( qira �  ゎ a ) al-Sha � i  が ı �   for authentica-
tion. In Hadith circles, such transmission was known as  wija � da , literally 

  38     See, for example,  Umm , 2:38 and 7:516.  
  39      Umm , 4:463, 4:479, 4:489, 5:125, 5:256, 5:258, 7:250, 7:449, 7:474, 7:485, and 7:557. 

These passages constitute roughly i fty pages in the text of the  Umm .  
  40     Al-Sha � i  が ı �  ,  al-Sunan al-ma ゎ thu  ra , 173 and 174.  
  41         Badr al-Dı�  n   al-Zarkashı �     ,  al-Nukat  が ala �   Muqaddimat Ibn al-S � ala�  h �   , ed.    Zayn al- が A � bidı �  n b. 

Muh � ammad Bila �    Farı�  j   , 4 vols. ( Riyadh :  Maktabat Ad � wa �  ゎ  al-Salaf ,  1998 ), 3:503 .  
  42     Ibn  が Abd al-Barr,  Intiqa �  ゎ  , 176.  
  43     Ibn Abı�   H � a � tim,  A � da � b al-Sha � i  が ı�   , 71.  
  44     Ibn Abı�   H � a � tim,  A � da � b al-Sha � i  が ı�   , 71.  
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“discovery” (of a written text),  45   and on at least one occasion, al-Rabı�   が  
uses the exact phrase associated with this method,  wajadtu bi-khat � t � ih  
(“I found in his [own] handwriting”), for a text that he acquired from 
al-Sha � i  が ı �   in this way.  46   Sometimes students copied texts written by 
al-Sha � i  が ı �   himself; on other occasions the source was a copy of al-Sha � i    が ı�  ’s 
work written by an unnamed copyist, who was probably the abovemen-
tioned Ibn Haram. Al-Rabı�   が  admits openly in connection with one section 
of the  Umm  that “we wrote this book from al-Sha � i  が ı �  ’s text, written in his 
own hand; we did not hear it from him.”  47     On another occasion, al-Rabı�   が  
expresses doubt regarding the accuracy of the text, saying, “I fear that this 
is a mistake by the copyist  , since it was neither read to al-Sha � i  が ı �   nor heard 
from him.”  48   Likewise, al-Muzanı�   introduces two texts of al-Sha � i  が ı �   on 
which he draws in his compendium by noting, “al-Sha � i  が ı�   wrote this in his 
own hand but I do not know that it was heard from him [by anyone].”  49   
By contrast, al-Rabı �   が  introduces al-Sha � i  が ı�  ’s endowment deed in the  Umm  
by specifying that the original document both was written in al-Sha � i  が ı�  ’s 
own hand and had been read aloud in his presence,  50   and it thus enjoys a 
kind of “double guarantee  .”   

   In the fourth method of transmission students took notes on al-Sha � i  が ı �  ’s 
lectures on   individual points of law ( masa �  ゎ il ). For example, al-Muzanı �   
begins several of the chapters in his compendium with the informa-
tion that al-Sha � i  が ı�  ’s positions as given in the text originate in “separate 
points of law that I have gathered from his oral presentation” ( masa �  ゎ il 
shatta �  jama が tuha �  minhu lafz � an ).  51   The same kind of lecture notes most 
likely form the basis of some of al-Rabı�   が ’s interjections in the text of the 
 Umm , for example, on occasions when he gives an opinion of al-Sha � i  が ı �   
and then mentions an alternative, prefaced by “and he has another 
opinion . . .” ( wa-lahu qawl a � khar  . . .)  .  52   Al-Sha � i  が ı �  ’s student H � armala   is 

  45         Ibn al-S � ala � h �    al-Shahrazu � rı �     ,  An Introduction to the Science of the H � adı �  th (Kita�  b Ma が rifat 
anwa�   が"が ilm al-h�  adı�  th ), trans.    Eerik   Dickinson    ( Reading :  Garnet ,  2006 ), 125–27 .  

  46      Umm , 7:455. Ibn al-S � ala � h �    notes that the Sha � i  が ı�  ’s, in contrast to most Ma � likı�  s, endorsed 
the acceptability of acting upon material transmitted through  wija � da ;  Introduction , 
127.  

  47      Umm , 5:187.  
  48      Umm , 5:230.  
  49     Al-Muzanı�  ,  Mukhtas � ar , 185 (Kita � b ih � ya �  ゎ  al-mawa � t), 194 (Iltiqa � t 	  al-manbu � dh).  
  50      Umm , 7:455.  
  51     Al-Muzanı�  ,  Mukhtas � ar , 175 (Ba � b al-musa � qa � ); see also 182 (Kita � b al-muza � ra が a wa-kira �  ゎ  

al-ard � ), 194 (Iltiqa � t 	  al-manbu � dh), 259 (Ba � b al-t 	 ala � q qabl al-nika � h � ), 390 (Ba � b mukhtas 
 ar 
al-ayma � n wa-l-nudhu � r), 405 (al-Shaha � da � t fı�   al-buyu �  が ), and 421 (Ba � b mukhtas 
 ar min 
ja � mi が  al-da が wa wa-l-bayyina � t).  

  52     See, for example,  Umm , 2:104, 5:60, and 8:181.  
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reported to have claimed that he had a sack full of assorted notes from 
al-Sha � i  が ı �  ’s  lectures.  53   A collection of such notes transmitted through sev-
eral of al-Sha � i  が ı �  ’s students is also found in Ibn Abı�   H � a � tim al-Ra � zı�  ’s  A � da � b 
al-Sha � i    が ı �   .  54     

 These methods of transmission were also employed by the next gen-
eration of Sha � i  が ı �   scholars, who studied al-Sha � i  が ı �  ’s works with al-Rabı�   が  as 
well as al-Sha � i  が ı �  ’s other students. By this time     a new product had become 
widely available, one that enabled the rapid dissemination of writings 
across the Muslim world: paper. Much cheaper than parchment and well 
suited to preserving long arguments in the manageable form of the codex 
(in contrast to the scrolls characteristic of papyrus works), paper fur-
nished the material basis for the knowledge explosion experienced by the 
Muslim world in the third/ninth and fourth/tenth centuries.  55   

 An illuminating description of how the process of studying and copy-
ing al-Sha � i  が ı �  ’s works played out in actual practice is afforded by the fol-
lowing anecdotes by the   Hadith scholar Abu �  Zur が a al-Ra � zı �  , as quoted in 
the work of his student Ibn Abı�   H � a � tim:

  I left Rayy for the second time in 227 [841 or 842 CE] and returned in early 232 
[846 CE]. . . . I stayed in Egypt for i fteen months. In the beginning of my sojourn 
in Egypt I resolved to make my stay a short one, but when I saw the abundance 
of knowledge there and the abundance of benei t, I decided to settle [for longer]. I 
had not intended to hear al-Sha � i  が ı�  ’s books, but when I decided to settle, I headed 
for the most knowledgeable man with regard to al-Sha � i  が ı�  ’s works in Egypt and 
I agreed to pay him eighty dirhams to copy all of them, and I provided him with 
the paper. . . . I bought one hundred sheets of paper for ten dirhams,  56   and on these 
al-Sha � i  が ı �  ’s books   were written.  57         

  53     Al-Bayhaqı �  ,  Mana � qib al-Sha � i  が ı�   , 1:255.  
  54     Ibn Abı�   H � a � tim,  A � da � b al-Sha � i  が ı�   , 280–309.  
  55     According to one estimate quoted by Jonathan Bloom  , six hundred thousand manuscript 

books written in the Muslim world between 700 and 1500 CE remain extant today; sig-
nii cantly more works were produced in this period but have been lost. See     Bloom   ,  Paper 
before Print: The History and Impact of Paper in the Islamic World  ( New Haven, CT : 
 Yale University Press ,  2001 ), 93 .  

  56     The total cost was thus ninety dirhams, i.e., no more than nine dinars, or less than 
one-seventh of the amount paid by al-Sha � i  が ı�   for al-Shayba � nı�  ’s books four decades ear-
lier. For the theoretical exchange rate, see  Umm , 9:85–86; for historical l uctuations, see 
G. C. Miles, “Dirham,” in  EI2 , 3:319.  

  57     Ibn Abı�   H � a � tim,  al-Jarh �  wa-l-ta が dı �  l , 1:340. Note that the length of the copied works cannot 
be established from this report, given that the size of sheets as well as the way in which 
they were cut and/or folded varied signii cantly; see     Adam   Gacek   ,  Arabic Manuscripts: 
A Vademecum for Readers  ( Leiden :  Brill ,  2009 ), 104–5 . The extant manuscripts of the 
 Umm    contain between 850 and 2,000 folios (see editor’s introduction to the  Umm , 
1:30–33). One report quotes al-Rabı�   が  as saying that the  Umm  consisted of 2,000 pages 
( waraqa ); see Ibn H � ajar al- が Asqala � nı�  ,  Tawa � lı �   al-ta ゎ nı�  s , 194.  
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   That al-Rabı�   が  was not the only one of al-Sha � i  が ı �  ’s students to transmit 
the master’s corpus is evident from Abu �  Zur が a’s anecdote regarding an 
unnamed friend who complained that he had not yet i nished studying 
all of al-Sha � i  が ı�  ’s works with his teacher H � armala  : “I asked him: ‘Would 
you agree if al-Rabı �   が  were to read to you [the rest]?’ He said yes. When I 
met al-Rabı�   が  I told him this story and asked him whether he could come 
and recite to him what he was still missing, so he came at night and read 
to him.”  58   Finally, Abu �  Zur が a was asked whether it was true that he had 
heard the whole corpus of al-Sha � i  が ı�   from al-Rabı �   が  in forty days, and he 
answered: “No, my son, I studied with him when I was free from other 
obligations. I was attending his classes in the central mosque and some-
times I was late, or did not go at all, and he [waited for me and] would 
not go home. So he said: ‘If you cannot come, leave a note on the column 
so that I can go home.  ’”  59     

 These accounts offer an insight into how an aspiring student would 
have gone about studying al-Sha � i  が ı �  ’s work in third-/ninth-century Egypt. 
(The process sketched here is strikingly similar to the method of instruc-
tion in Ma � lik’s circle in Medina, as encountered in  Chapter 1 , indicat-
ing a continued emphasis on aural transmission; I return to this point 
later.) First one needed a copy of al-Sha � i  が ı�  ’s works. It seems that one 
i rst chose a teacher, then had that teacher’s copy of al-Sha � i  が ı �  ’s writings 
copied for oneself.   Professional copyists could provide this service, and 
some seem to have specialized in the copying of al-Sha � i  が ı �  ’s work; the 
particular copyist ( warra � q ) mentioned by Abu �  Zur が a was probably Abu �  
al-H � usayn al-Is 
 baha � nı�     (d. 262/876), a student of al-Sha � i  が ı�   and the  warra � q  
of al-Rabı�   が .  60       After acquiring a copy of al-Sha � i  が ı �  ’s corpus according to the 
recension of one of his students, the novice would then attend the lectures 
of this teacher to hear the complete work read out by the teacher – that 
is, transmission by  sama �  が  . In the process, the student could correct any 
copyist mistakes   in the written text and hear the teacher explain and 
elucidate on al-Sha � i  が ı�  ’s prose  . The student might also add the teacher’s 
explanations to his own copy of the text as marginal notes  . A student 
was not, however, bound to one particular teacher, as indicated by the 
example of Abu �  Zur が a � ’s friend, who began his studies with H � armala but 
completed them with al-Rabı�   が . In addition, Abu �  Zur が a’s report suggests 

  58     Ibn Abı�   H � a � tim,  al-Jarh �  wa-l-ta が dı �  l , 1:344–45.  
  59     Ibn Abı�   H � a � tim,  al-Jarh �  wa-l-ta が dı �  l , 1:345.  
  60     Al-Maqrı�  zı �  ,  Muqaffa �  , 6:126–27. For the phenomenon of the  warra � q  as a personal copy-

ist/bookseller, see     Johannes   Pedersen   ,  The Arabic Book , ed.    Robert   Hillenbrand   , trans. 
Geoffrey French ( Princeton, NJ :  Princeton University Press ,  1984 ), 45 .  
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that a student could have studied (that is, heard in lectures) al-Sha � i  が ı�  ’s 
entire corpus in about forty days, if he had the i nancial means to dedi-
cate his time to studying free of other obligations. 

 While Abu �  Zur が a still heard al-Rabı�   が  in his i fties reading out al-Sha � i  が ı�  ’s 
work himself,  が Adna � n, the son of the governor Ah � mad b.T � u � lu � n  , encountered 
al-Rabı�   が  several decades later: “He [al-Rabı�   が ]   came to us, and his son read 
out [the works] to him while we listened.”  61   In his eighties or early nineties, 
al-Rabı�   が  no longer recited al-Sha � i  が ı�  ’s corpus himself for students. Rather, in 
a variant of  qira �  ゎ a , he had the material that he had gathered decades earlier 
read out by his son, vouching for its authenticity by his presence.    

  Standards of Transmission 

   The evidence presented here regarding the early transmission of al-Sha � i  が ı�  ’s 
work shows that both al-Sha � i  が ı �   and his students consciously sought to 
follow the rigorous protocols that scholars of Hadith had developed for 
the transmission of Hadith reports and were careful to note any potential 
shortcomings in the transmitted text.  62   Al-Sha � i  が ı �  , for example, doubts his 
  notes on one occasion in the  Umm , when he reproduces a Hadith whose 
  chain of transmission contains one link fewer than in the version of the 
chain transmitted by other scholars. He comments: “I do not know . . . 
whether or not it was left out of my text when I transferred it from 
[my] original [notes]. The original [notes] from the day when I wrote 
this [Hadith] are not with me.”  63   In another instance, al-Sha � i  が ı �   quotes 
a Hadith that he had heard from   Sufya � n b.  が Uyayna but then raises a 
 problem: “That is how I have heard it from him all my life, but then I 
found in my notebook [the same Hadith with a crucial addition]; so this 
is either a mistake in my notes,   or a mistake on Sufya � n’s part.”  64   Al-Sha � i  が ı �   
contrasts the two versions of the Hadith using alternative chains of trans-
mission and argues that the shorter version is the correct one, concluding 
that “I have heard from more than one person who studied with Sufya � n 
in the old days that he did not use to make this addition . . . and some were 
amazed when I told them that I found [it] in my notes . . . and said that 
this might be his mistake or an oversight that I preserved from him  .”  65     

  61     Ibn  が Asa � kir,  Ta � rı �  kh madı�  nat Dimashq , 40:54.  
  62     Mohyddin Yahia   has arrived at very similar conclusions regarding the transmission of 

al-Sha � i  が ı�  ’s work; see his   Š a � i ‘ı�   et les deux sources , chap. 3.  
  63      Umm , 10:205. For a similar admission, see the  Risa � la , in  Umm , 1:198–99 (para. 1184).  
  64      Umm , 9:307.  
  65      Umm , 9:307.  
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 In yet another discussion, al-Sha � i  が ı �   relates a report from Ma � lik’s 
 Muwat � t � a ゎ   in which the prophetic Companion T � alh � a b.  が Ubayd Alla � h   
urges someone to “wait until my treasurer comes back.” Al-Sha � i  が ı�   adds: 
“I read [this passage] correctly to Ma � lik, there is no doubt about that; 
but much time has passed since then and I no longer remember exactly, so 
I am unsure whether the word was ‘treasurer’ (masculine) or ‘treasurer’ 
(feminine). Others transmit this from him as ‘treasurer’ (masculine).”  66   
He then goes on to narrate the same report from T � alh � a via a different 
chain of transmission, featuring the word “treasurer” in its masculine 
form. The fact that al-Sha � i  が ı�   stubbornly insists on admitting his uncer-
tainty regarding the precise wording of the transmission from Ma � lik and 
refuses to extrapolate, even though he possesses unambiguous corrobo-
rating evidence, demonstrates a meticulous attention to accuracy. 

 Al-Sha � i  が ı�   thus used writing critically, comparing his written notes with 
information that he had memorized and with alternative written and aurally 
transmitted sources and openly acknowledging weaknesses in his sources 
or his memory. He also explicitly addressed the problem of correct trans-
mission in the context of   recording debates in which he had participated:

  Some people disagreed with me on this point, so I debated with some of them, 
and they put forward some of the arguments that I mentioned in the discussion 
on this point of law. I paraphrased [their position], and they answered me with 
what I have summarized here; however, I am not sure whether I might have clari-
i ed my own position when writing it down beyond what I actually uttered when 
I was speaking. I do not like to report anything other than what I actually said, 
even when I am only paraphrasing what I said.  67     

 Another section he prefaces with the following disclaimer: “God willing, 
I will relate what Muh � ammad b. al-H � asan and others who follow his way 
said to me in debate. I may not distinguish between his words and those 
of the others, but most of it is his words.”  68   These rel ections on the pit-
falls of reporting a debate indicate a critical awareness of the challenge of 
accuracy in turning the spoken words of an interpersonal encounter into 
written text. Al-Sha � i  が ı�   specii cally mentions the tendency on the part of 
the reporting party to lump together the arguments of several opponents, 
as well as the temptation to clarify, enlarge, and sharpen his arguments 
retroactively and thereby to skew the record.   

  66      Umm , 4:53–54. Al-Sha � i  が ı�  ’s observation that other students of Ma � lik relate the word in 
the masculine form matches the extant transmissions of the  Muwat � t � a ゎ  ; see  Muwat � t � a ゎ  , ed. 
 が Abd al-Ba � qı�  , 2:636–37, and  Muwat � t � a ゎ  , ed. al-A が z 
 amı�  , 4:920–21.  

  67      Umm , 2:648.  
  68      Umm , 9:106.  
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     Al-Rabı�   が  also demonstrated a prima facie commitment to the     exacting 
standards established for the transmission of Hadith in his treatment of 
al-Sha � i  が ı �  ’s writings. His comments in the  Umm  show great precision in 
specifying both the method of transmission used for particular passages 
and any departures from the proper protocol of transmission. According to 
al-Khat 	 ı �  b al-Baghda � dı�   (d. 463/1071), al-Rabı�   が  was instructed by al-Sha � i  が ı �   
to use the phrase  akhbarana �   (“he told us”) to mark passages received 
through  qira �  ゎ a  and its near-synonym  h � addathana �   to indicate  sama �  が    ,  69   a 
distinction that later became part of standard Hadith terminology.  70     A 
survey of al-Rabı�   が ’s usage of these terms in the  Umm  suggests that they 
are generally, though not uniformly, employed in this manner.  71   On the 
other hand, al-Rabı�   が  admits openly where he, for example, has copied a 
text from al-Sha � i  が ı �  ’s documents without having studied it with him, is 
aware of a missing section within the text, suspects a copyist error, or has 
reproduced a passage from memory.  72   These notes thus show al-Rabı�   が  as 
a careful transmitter, who readily acknowledged shortcomings and gaps 
in the material. The following is a sampling of examples from the  Umm  
that indicate al-Rabı�   が ’s critical attitude toward the text:

   In the  • Umm ’s chapter on alms, al-Rabı�   が  notes, about a page into the 
text, that “I heard the whole chapter, but I did not present/collate ( lam 
u が a � rid �  ) it from here until the end.”  73   Depending on the meaning of the 
ambiguous verb   が a � rad � a , two interpretations are possible. The i rst is 
that although al-Rabı�   が  heard the entire chapter recited in al-Sha � i  が ı�  ’s 
presence through  qira �  ゎ a , the last section was not read by al-Rabı�   が  him-
self but rather by another student. Alternatively, the chapter may have 
been transmitted through    sama �  が  , and al-Rabı �   が  may have had the oppor-
tunity to collate (i.e., compare) his copy of the text with an authorita-
tive version only for the i rst part of the chapter.  74    

  69         Al-Khat 	 ı�  b   al-Baghda � dı �     ,  al-Kifa �  ya fı�    が ilm al-riwa �  ya , ed.    Abu �   が Abd Alla � h   al-Sawraqı �      and 
   Ibra � hı�  m H � amdı�     al-Madanı�      ( Medina :  al-Maktaba al- が Ilmiyya ,  1980 ), 303 .  

  70     Ibn al-S � ala � h � ,  Introduction , 98–101.  
  71     See, for example,  Umm , 5:256, 5:258, 7:250, 7:449, and 7:557, where al-Rabı�   が  employs 

the specii c phrase  h � addathana �  al-Sha � i  が ı�   imla �  ゎ an . However, there are also a few instances 
where al-Rabı�   が  uses  akhbarana �   to introduce a passage received through dictation; see 
 Umm , 4:479, 4:489, and 5:125. These may be copyist errors  , but they may also indicate 
that al-Rabı�   が ’s usage of this terminology was not consistent.  

  72     For the latter, see  Umm , 6:21.  
  73      Umm , 3:158.  
  74     “Lam u が a � rid � ” could, in the terminology of textual transmission, refer either to presenta-

tion (  が ard �  ) in the course of  qira �  ゎ a  or to the collation of different manuscripts of a text 
( mu が a � rad � a ); see Ibn al-S � ala � h � ,  Introduction , 100, and al-Zarkashı �  ,  Nukat , 3:582. The 
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  In another chapter al-Rabı• �   が  says, “I missed this part of the book, but 
I heard it  viva voce  ( sami が tu ) from al-Buwayt 	 ı �  , and I know that it is 
al-Sha � i  が ı �  ’s words ( a が rifuhu min kala � m al-Sha � i  が ı �   )”;  75   three pages later 
he notes, “my  viva voce  reception ( sama �  が ı �   ) from al-Buwayt 	 ı�   ends 
here.”  76     Al-Rabı�   が  thus acknowledges that his formal chain of transmis-
sion ( isna � d )   for this material runs through al-Buwayt 	 ı �  . It is noteworthy 
that the four Hadith that al-Rabı�   が  quotes from al-Sha � i  が ı�   within this 
section all include al-Buwayt 	 ı �   in their chains of transmission; this con-
trasts with Hadith quoted before and after this section, whose  isna � d s 
go straight from al-Sha � i  が ı �   to al-Rabı�   が .  77      
  At one point, al-Rabı• �   が  admits that he did not hear a particular chapter 
directly from al-Sha � i    が ı�  , but asserts – without specifying the reason – 
that he is nevertheless sure of its authenticity.  78    
  In a passage in the  • Umm ’s book on admission ( iqra � r ), al-Sha � i  が ı �   men-
tions that he has given the evidence for a particular position in his 
“book on duress” ( kita � b al-ikra � h ). A student of al-Rabı�   が  adds the fol-
lowing note: “al-Rabı�   が  was asked about the book on duress, and he 
said ‘I don’t know it.’”  79    
  On the subject of wills, the text poses a legal problem, but then breaks • 
off in midsentence. Al-Rabı�   が  comments that “this is as much as there 
is in al-Sha � i  が ı �  ’s book ( kita � b al-Sha � i  が ı �   ) on this point of law; the answer 
is missing.”  80    
  In a discussion on the alms payable on livestock, al-Rabı• �   が  adds a note of 
caution: “I suspect that instead of ‘two-year-old calf’ ( musinna ) it should 
say ‘one-year-old calf’ ( tabı�   が  ); this is a copyist mistake  , since the end of 
the sentence indicates that [al-Sha � i  が ı�  ] means a one-year-old calf.”  81        

   Some evidence in the  Umm  as well as in other sources suggests that 
al-Rabı �   が  drew to some extent on the notes of his peer al-Buwayt 	 ı �   in com-
piling the  Umm . As seen earlier, al-Rabı�   が  admits as much at one point 
in the  Umm , stating that he received a particular text via al-Buwayt 	 ı�  .  82   

former possibility is supported by the phrase “akhbarana � ” that introduces the chapter; 
the latter use of the term is, however, more common.  

  75      Umm , 2:252.  
  76      Umm , 2:255.  
  77     Abu �  al- が Abba � s al-As 
 amm   also notes this difference in his  Musnad al-Sha � i  が ı �   , 1:268–72.  
  78      Umm , 2:639.  
  79      Umm , 4:498.  
  80      Umm , 5:208.  
  81      Umm , 3:28.  
  82      Umm , 2:252.  
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Elsewhere, the text includes a note that may represent a marginal com-
ment made by al-Buwayt 	 ı �   on his notes of the  Umm .  83   More substantial 
borrowing by al-Rabı�   が  was alleged by his contemporary Yu � suf b. Yazı�  d 
al-Qara � t 	 ı �  sı�     (d. 287/900);  84   the same allegation was repeated a century later 
by Abu �  T � a � lib al-Makkı�     (d. 386/996)  85   and has most recently been aired 
by Zakı�   Muba � rak   (d. 1952).  86   The precise extent of al-Rabı�   が ’s reliance on 
al-Buwayt 	 ı �  ’s notes is probably impossible to ascertain, but such borrow-
ing was not limited to al-Rabı�   が : al-Muzanı�     is also said to have made use 
of al-Rabı �   が ’s notes for material that he had missed from al-Sha � i  が ı �  .    87     

   Basing one’s transmission on someone else’s notes would have been 
considered unacceptable in the context of Hadith transmission; indeed, 
precisely this transgression is reported to have led to the disgrace of 
Muh � ammad b.  が Abda b. H � arb al- が Abba � da � nı�    , the H � anafı�   judge men-
tioned in  Chapter 5 .  88     However, it seems that although al-Sha � i  が ı �  ’s stu-
dents clearly modeled their transmission practices on Hadith standards, 
in practice their adherence to those standards with respect to the for-
mal aspects (though not substantive content) of transmission was not as 
rigid. This is understandable given that the material being transmitted 
lacked the grave religious signii cance of Hadith reports, and its source – 
al-Sha � i  が ı �   – lay within the students’ own lifetimes, in contrast to the era 
of the Prophet, from which this generation of scholars was separated by 
more than two centuries. 

 The concern of al-Sha � i    が ı �   and his students for correct transmission was 
noted by H � usayn Wa � lı �     in his 1933 study of the nature and textual his-
tory of the  Umm .  89   Furthermore, evidence indicates that this concern was 
shared by other third-/ninth-century Egyptian scholars and was applied 
to the works of the emerging Sha � i  が ı�   school by contemporary observers. 
The i rst example is furnished by the abovementioned Yu � suf b.   Yazı�  d 
al-Qara � t 	 ı �  sı�  , an Egyptian Ma � likı�   scholar and a transmitter of  が Abd Alla � h 

  83      Umm , 4:327.  
  84     Ibn H � ajar al- が Asqala � nı �  ,  Tahdhı�  b al-Tahdhı�  b , 3:246.  
  85         Abu �  T � a � lib   al-Makkı �     ,  Qu  t al-qulu   b , ed.     が Abd al-Mun が im   al-H � ifnı�     , 3 vols. ( Cairo :  Da � r 

al-Rasha � d ,  1991 ), 458 .  
  86         Zakı�     Muba � rak   ,  Is�  la �  h�   ashna が  khat 	 a ゎ  fı�   ta �  rı �  kh al-tashrı �   が  al-isla�  mı �    ( Cairo :  al-Maktaba 

al-Tija � riyya al-Kubra �  ,  1352 /1934) . See also     Melchert   ’  s discussion of Muba � rak’s work 
in “The Meaning of  Qa � la ’l-Sha � i  が ı �    in Ninth Century Sources,” in   が Abbasid Studies , ed. 
   James E.   Montgomery   , 277–301 ( Leuven :  Peeters ,  2004 ), 298–301 .  

  87     This claim was made by al-Khalı�  lı�     in  Kita � b al-Irsha � d , 1:429: “al-Muzanı �   ma が a jala � latihi 
ista が a � na fı �   ma �  fa � tahu  が an al-Sha � i  が ı�   bi-kita � b al-Rabı �   が .”  

  88     Al-Kindı �  ,  Governors and Judges , 515 (appendix).  
  89         H � usayn   Wa � lı�     , “ Kita � b al-Umm wa-ma �  yuh � ı�  t 	 u bih ,”  Majallat nu   r al-isla�  m   4  (1352/1933 

and  1934 ):  656 –88 .  
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b.  が Abd al-H � akam’s compendium.  90   Al-Qara � t 	 ı �  sı�   is reported to have seen 
al-Sha � i  が ı �   as a child but not to have become his student. He was both 
thoroughly acquainted with al-Sha � i  が ı �  ’s work and involved in the Ma � likı�   
efforts to refute al-Sha � i  が ı �  ’s criticism of Ma � lik; one of al-Qara � t 	 ı �  sı�  ’s stu-
dents, Yu � suf b. Yah � ya �  al-Azdı�   al-Magha � mı�     (d. 288/901),  91   wrote a refuta-
tion of al-Sha � i  が ı �  . His son Idrı �  s b. Yu � suf al-Qara � t 	 ı �  sı�     (d. unknown), on the 
other hand, was a devoted Sha � i  が ı �  .  92     Al-Qara � t 	 ı �  sı�   is reported to have cast 
doubt on the directness   of al-Rabı�   が ’s transmission of al-Sha � i  が ı �  ’s works by 
claiming that “the material that al-Rabı�   が  b. Sulayma � n received aurally 
from al-Sha � i  が ı �   was not reliable, and he took most of the books from 
the family of al-Buwayt 	 ı �   after al-Buwayt 	 ı �  ’s death.”  93     The truth or other-
wise of this claim, mentioned earlier, is here irrelevant. What is signii cant 
is that al-Qara � t 	 ı �  sı�  , a member of a rival school and a contemporary of 
al-Rabı �   が , was informed enough about the textual history of al-Sha � i  が ı �  ’s 
corpus to make such a claim and that he used this particular claim to 
denigrate al-Rabı�   が  as a transmitter of al-Sha � i  が ı �  ’s work  .   This demonstrates 
that there was a critical public of scholars outside the immediate Sha � i  が ı �   
circle who were willing to question the precise transmission of al-Sha � i  が ı �  ’s 
works. The fact that al-Qara � t 	 ı �  sı�  ’s challenge to the Sha � i  が ı�  s consisted of 
the rather limited charge that al-Rabı�   が ’s transmission was based not on 
his own notes but on those of al-Buwayt 	 ı �   indicates the absence of con-
cerns regarding the bigger issue of the content of the transmitted works. 
Had al-Qara � t 	 ı �  sı�   had any reason to suspect that al-Rabı �   が  either alone or in 
concert with other Sha � i  が ı�   scholars was actively manipulating the text, he 
would hardly have focused his criticism on such a minor detail. 

 That third-/ninth-century scholars had an interest in ascertaining the 
real source of written material is demonstrated by the apparent outrage 
of     al-Sha � i  が ı�  ’s Iraqi student al-Kara � bı�  sı�   upon discovering what he believed 
to be a case of blatant plagiarism of al-Sha � i  が ı�  ’s work by   Abu �   が Ubayd 
al-Qa � sim b. Salla � m. Al-Kara � bı�  sı�   read Abu �   が Ubayd’s works and claims 
to have noted that the author “uses al-Sha � i  が ı �  ’s arguments and copies 
his wording ( yah � kı�   lafz � ahu ) but does not name him.” This anonymous 

  90     On al-Qara � t 	 ı �  sı�  ’s biography, see     Ibn al-Qat 	 t 	 a � n   al-Fa � sı �     ,  Baya�  n al-wahm wa-l-ı�  ha �  m 
al-wa �  qi が ayn fı�   kita �  b al-Ah�  ka �  m , ed.    al-H � usayn   Sa が ı�  d   , 6 vols. ( Riyadh :  Da � r T � ayyiba ,  1997 ), 
5:554 ; on his transmission of the  Mukhtas � ar , see al-Qa � d � ı�    が Iya � d � ,  Tartı�  b al-mada � rik , 
3:365.  

  91     Al-Dhahabı�  ,  Siyar a が la � m al-nubala �  ゎ  , 13:337.  
  92         Abu �   が Abd Alla � h   al-S � aymarı �     ,  Akhba �  r Abı�   H � anı �  fa wa-as�  h�  a�  bih , ed.    Abu �  al-Wafa �  ゎ    al-Afgha � nı�      

( Hyderabad :  Lajnat Ih � ya �  ゎ  al-Ma が a � rif al-Nu が ma � niyya ,  1974  ; repr., Beirut:  が A � lam al-Kutub, 
1985), 128.  

  93     Ibn H � ajar al- が Asqala � nı �  ,  Tahdhı�  b al-Tahdhı�  b , 3:246.  
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borrowing angered al-Kara � bı�  sı�  , and when he later met Abu �   が Ubayd, he 
confronted him: “What is wrong with you, O Abu �   が Ubayd, that you say in 
your works, ‘Muh � ammad b. al-H � asan said,’ and ‘So-and-so said,’ but you 
do not mention al-Sha � i  が ı�  , even though you plagiarized ( saraqta ) his rea-
soning from his books?  ”  94       There is also specii c evidence to indicate that 
third-/ninth-century scholars studying the work of al-Sha � i  が ı �   expected the 
material that they received to be fully authentic. When the H � anafı �   judge 
of Egypt, Bakka � r b. Qutayba  , set out to write a refutation of al-Sha � i  が ı�  ’s 
critique of Abu �  H � anı �  fa, he dispatched two court witnesses to al-Muzanı�   
to have him testify formally that the opinions included in his compen-
dium were indeed those held by al-Sha � i  が ı �  .  95   And an unnamed student of 
al-Rabı �   が  is reported to have insisted that al-Rabı�   が  vouch for the content of 
his lecture explicitly by uttering the formula “This is how it was read to 
me and how al-Sha � i  が ı �   transmitted it to us,”   signifying authentic verbatim 
transmission.  96   

 The preoccupation of third-/ninth-century scholars with ascertaining 
the aural transmission history of al-Sha � i  が ı�  ’s works indicates the existence 
of what might be described as a   developmental time lag in the evolution 
of Islamic law. Previous chapters have argued that     this period witnessed 
a shift from a primarily oral mode of legal discourse, supported by mne-
monic written texts, to one based primarily on purposefully composed 
books. However, the evidence presented in this chapter demonstrates that 
the transmission of these works continued to be governed by the principles 
of an oral culture with its emphasis on direct aural transmission.   As an 
example, Ibn Khuzayma  , who studied with al-Sha � i  が ı �  ’s students, dismissed 
the learning of his fellow Sha � i  が ı�   Ibn Surayj   with the rhetorical question 
“Has he taken his knowledge from any but borrowed books?”  97   – in 
contrast to Ibn Khuzayma himself, who was connected to al-Sha � i  が ı �   by 
means of a sound chain of transmission. For Ibn Khuzayma,   the organic 
connection of an unbroken chain of transmission was still a  conditio sine 
qua non  for a claim to real knowledge of a scholar’s work; a book was 
not yet considered an exclusively written artifact. With time this attitude 
changed with regard to legal works. This shift was probably assisted both 
by the burgeoning of legal literature, which made the expectation of an 
impeccable transmission history for each work unrealistic, and by the 

  94     Ibn H � ajar al- が Asqala � nı �  ,  Tahdhı�  b al-Tahdhı�  b , 2:361.  
  95     Al-Kindı �  ,  Governors and Judges , 511–12 (appendix).  
  96     Al-Khat 	 ı�  b al-Baghda � dı�  ,  Kifa � ya , 281.  
  97     Ibn  が Asa � kir,  Ta � rı �  kh madı�  nat Dimashq , 54:247.  
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emergence of “standard” recensions of particularly inl uential texts. In 
the ninth/i fteenth century, Ibn H � ajar al- が Asqala � nı�   (d. 852/1449) observed 
that no part of al-Sha � i  が ı �  ’s corpus   with the exception of the  Risa � la    and the 
 Ikhtila � f al-h � adı �  th    still possessed an unbroken chain of transmission      .  98     

 Al-Sha � i  が ı �  ’s legacy was not perpetuated only through the vehicle of his 
own writing: his powerful authorial voice and systematic approach to 
law prompted some of his students to compose books that were in close 
dialogue with his work. In contrast to the intertextual form that we have 
encountered thus far – namely, the refutation – the works of al-Sha � i  が ı�  ’s 
students formed a symbiotic relationship with al-Sha � i  が ı�  ’s oeuvre, build-
ing on his methodology and opinions and extending them to new cases. 
The emergence of such a relationship between texts, explored in the next 
chapter, is a sign of the formation of a new kind of community to replace 
the regional normative traditions of old.         

  98         Ibn H � ajar   al- が Asqala � nı�     ,  al-Imta�   が  bi-l-arba が ı�  n al-mutaba �  yina al-sama �     が  , ed.    Abu �   が Abd Alla � h 
Muh � ammad   Isma �  が ı �  l    ( Beirut :  Da � r al-Kutub al- が Ilmiyya ,  1997 ), 103 . S � ala � h �  al-Dı�  n Khalı�  l 
b. Kaykaldı�   al- が Ala �  ゎ ı�     (d. 761/1359) provides a continuous  isna � d  for the  Risa � la  until his 
time in   Itha�  rat al-fawa �   ゎ id al-majmu   が a fı �   al-isha�  ra ila�   al-fara�   ゎ id al-masmu   が a , ed.    Marzu � q 
b. Hayya � s A � l Marzu � q   al-Zahra � nı�     , 2 vols. ( Medina :  Maktabat al- が Ulu � m wa-l-H � ikam  ; 
Damascus: Da � r al- が Ulu � m wa-l-H � ikam, 2004), 1:112–13.  
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   The previous chapter explored al-Sha � i  が ı�  ’s written works and the trans-
mission of these works by al-Sha � i  が ı�  ’s immediate students, highlighting 
the attention to accuracy and correct attribution that characterized the 
process of transmission. But al-Sha � i  が ı �  ’s students also composed their 
own writings based on the master’s work. Two of these compendia are 
extant: those of Abu �  Ya が qu � b al-Buwayt 	 ı �   (d. 231/846) and Isma �  が ı�  l b. Yah � ya �  
al-Muzanı �   (d. 264/877). An examination of these works reveals that they 
neither simply reproduce al-Sha � i  が ı �  ’s ideas nor develop their own sui 
 generis interpretations of the sacred canon. Instead, they organize, digest, 
complement, and critique al-Sha � i  が ı�  ’s arguments and evidence. This criti-
cal engagement creates a hierarchy of authority between the i rst tier of 
interpretive writing – that of al-Sha � i  が ı �   – and the secondary literature pro-
duced by his students. This does not mean that the students in effect can-
onized their master’s work: al-Sha � i  が ı �  ’s corpus remained distinct from the 
sacred canon, its authority contingent on and derivative of the author-
ity of the texts that it interpreted. Rather, through their creative engage-
ment with al-Sha � i  が ı �  ’s writings, the students synthesized his thought into 
an impersonal doctrine – a Sha � i  が ı �   paradigm – around which grew a   new, 
communal institution: the school of law ( madhhab i qhı�   ) as a community 
of interpretation. 

 Throughout the classical period, the four orthodox legal schools 
(Ma � likı �  , H � anafı �  , Sha � i  が ı �  , and H � anbalı �  ) dominated the theory and prac-
tice of Sunni Islamic law, structuring and constraining the individual 
interpretive work of their members and thus circumscribing the param-
eters of the Islamic normative discourse. The hegemonic authority of 
these institutions is perhaps the central feature of Islamic law in its 

     Chapter 7 

 A Community of Interpretation   
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classical manifestation, and it is directly rooted in the canonization 
project of al-Sha � i  が ı �  .   Although the local legal traditions of Medina, Iraq, 
and so on, that predated al-Sha � i  が ı �   can also be called schools of law, 
these differed in a fundamental way from the classical  madhhab . The 
former were founded on communal tradition, whereas the latter was 
dei ned by a particular interpretive stance vis- à -vis the newly canonized 
sources. This chapter demonstrates how al-Sha � i  が ı �  ’s students, through 
their textual and analytical engagement with the work of their teacher, 
laid the basis for the classical model of the legal school as a paradig-
matic institution.   

   To date, most studies on the Islamic legal schools have been guided by 
three principal theories regarding the origins and nature of the schools of 
law. The i rst of these was formulated by Joseph Schacht  , who proposed 
a two-phase trajectory of evolution that was largely drawn from the clas-
sical Muslim narrative of Islamic legal history.  1   According to Schacht, 
the earliest, “ancient,” legal schools, which were based on and justii ed 
in terms of local normative traditions, were in the late second/eighth and 
early third/ninth centuries transformed into “personal” schools, dei ned 
by adherence to the school founder, an eponymous imam.   This shift was 
made possible by the emergence of legal theory  , which enabled legal opin-
ions to be derived directly and systematically from textual sources, rather 
than from local traditions. 

 The second theory, put forward by George Makdisi   and most  forcefully 
developed by   Christopher Melchert, takes as its starting point Schacht’s 
periodization but identii es and focuses on a third, “classical,” phase, in 
which the schools functioned as de facto guilds of law. The constitutive 
elements of the  madhhab -as-guild-school were social structures of initia-
tion, reproduction, and leadership.  2   Given that these ingredients were 
not yet evident in the third/ninth century, Melchert dates the birth of the 
schools proper to the fourth/tenth century. A corollary of his argument is 
the conclusion that the role of the so-called founder-imams in the establish-
ment of the schools is in fact i ctitious and should be dismissed: “no more 
should textbook-writers tell us that the eponyms founded their schools.”  3     

  1     Schacht,  Origins , as well as  Introduction to Islamic Law , chaps. 6, 9, and 10. See also 
    Noel J.   Coulson   ,  A History of Islamic Law  ( Edinburgh :  Edinburgh University Press , 
 1964 ), chaps. 6–8 .  

  2         George   Makdisi   ,  The Rise of Colleges: Institutions of Learning in Islam and the West  
( Edinburgh :  Edinburgh University Press ,  1981 ) , and Melchert,  Formation of the Sunni 

Schools . See also     Knut   Vik ø r   ,  Between God and the Sultan: A History of Islamic Law  
( Oxford :  Oxford University Press ,  2005 ), chap. 6 .  

  3     Melchert,  Formation of the Sunni Schools , xxv.  
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A Community of Interpretation 169

 Most recently,   Wael Hallaq has proposed an alternative historical tra-
jectory, rejecting Schacht’s notion of regional schools   and arguing that the 
personal schools (which he relocates to the second/eighth century) were 
followed in the late third/ninth century by a distinctly “doctrinal” develop-
mental stage.  4   According to Hallaq, the doctrinal schools, only nominally 
based on the work of their eponyms, were primarily characterized by a 
complex system of authority. This included substantive as well as theoreti-
cal rules and was fueled by the principle of  taqlı�  d   , or legal conformism  .  5   

 Each of the three models places primary emphasis on a particular 
dimension of the legal schools: Schacht focuses on law and legal theory, 
Makdisi and Melchert on social structures, and Hallaq on authority and 
doctrinal change within the schools. However, a comprehensive account 
of the  madhhab  and its emergence must incorporate all of these per-
spectives in order to do justice to this complex historical phenomenon. 
In this chapter, I survey the available internal evidence regarding third-/
ninth-century scholars’ perception of the putative Sha � i  が ı �   school and offer 
an analytical account of the legal works and thought of the students of 
al-Sha � i  が ı �  . I argue that we can indeed observe a phenomenon that merits 
the appellation  madhhab , encompassing a distinct group identity, a com-
mon literature, and a shared intellectual discourse    .  

  Al-Sha � fi   が i�  ’s Followers 

   Already in the early third-/ninth-century literature we i nd references 
to   “al-Sha � i  が ı �  ’s followers” ( as � h � a � b al-Sha � i  が ı�   ), indicating that the disciples 
of al-Sha � i  が ı �   formed a distinct, identii able cluster dei ned not in terms 
of their geographical afi liation (as the “Meccans” or the “Iraqis,” for 
example) or of their theoretical orientation (as  as � h � a � b al-h � adı�  th  or  as � h � a � b 

al-ra ゎ y ) but rather in terms of their attachment to al-Sha � i  が ı�   as an indi-
vidual. The earliest example is found in al-Jamal’  s poem in praise of judge 
Ibn Abı �   al-Layth, quoted in  Chapter 5 , which makes explicit reference 
to “al-Sha � i  が ı�   and his followers ( wa-s � ah � bih ).”  6   Given the unpopularity of 
the Inquisition and of Ibn Abı�   al-Layth, there could have been no reason 

  4     Hallaq, “From Regional to Personal Schools”;  Origins and Evolution , 150–77;   Authority, 

Continuity and Change  ( Cambridge :  Cambridge University Press ,  2001 ) .  
  5     Beyond these theories, Nurit Tsafrir’  s and Nimrod Hurvitz’  s studies of early H � anai sm and 

H � anbalism, respectively, avoid theoretical models of the  madhhab  in favor of microhis-
torical analyses of scholarly circles, their social interactions and values. See     Nurit   Tsafrir   , 
 The History of an Islamic School of Law: The Early Spread of Hanai sm  ( Cambridge, 
MA :  Islamic Legal Studies Program at Harvard Law School ,  2004 ) , and     Nimrod   Hurvitz   , 
 The Formation of H � anbalism: Piety into Power  ( London :  RoutledgeCurzon ,  2002 ) .  

  6     Quoted in al-Kindı�  ,  Governors and Judges , 452.  
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for al-Jamal to compose the poem after Ibn Abı�   al-Layth’s removal from 
ofi ce, which means that it must have been written before 237/850.      

 The term “al-Sha � i  が ı �  ’s followers” ( as � h � a � b al-Sha � i  が ı�   ) was also used 
by three contemporaries of al-Sha � i    が ı �  ’s students, who compiled lists of 
al-Sha � i  が ı �  ’s principal disciples. These lists are given in the following table; 
the numbers indicate the original ordering, but two of the three lists have 
been rearranged to facilitate comparison. The added letters in parenthe-
ses refer to the locality with which each student is primarily associated in 
the biographical literature: E = Egypt, B = Baghdad, M = Mecca. 

 Ah � mad b. Shu が ayb al-Nasa �  ゎ ı�     
(d. 303/915)  7   

 Abu �  Da � wu � d al-Sijista � nı �      
 (d. 275/889)  8   

 Da � wu � d al-Z � a � hirı�      
 (d. 270/884)  9   

 1. al-Muzanı�     (E) 
 2. Abu �  Thawr   (B)  10   
 3. al-Buwayt 	 ı�     (E) 
 4.  Ibn Abı�   al-Ja � ru � d   (M)  11   
 5. al-H � umaydı�     (M) 

  9. al-Muzanı�   (E) 
  5. Abu �  Thawr (B) 
  3. al-Buwayt 	 ı�   (E) 
  6.  Ibn Abı�   al-Ja � ru � d (M) 
  1. al-H � umaydı�   (M) 
  2.  Ah � mad b. H � anbal   (B) 
  4. al-Rabı�   が    (E) 
  7. al-Za が fara � nı �     (B)  12   
  8. al-Kara � bı �  sı �     (B)  13   
 10. H � armala   (E) 
 11.  Abu �   が Abd al-Rah � ma � n   (B) 

 13. al-Muzanı�   (E) 
  5. Abu �  Thawr (B) 
  7. al-Buwayt 	 ı�   (E) 
 10.  Ibn Abı�   al-Ja � ru � d (M) 
  3. al-H � umaydı�   (M) 
  1. Ah � mad b. H � anbal (B) 
  9. al-Rabı �   が  (E) 
  6. al-Za が fara � nı �   (B) 
  8. H � armala (E) 
  2.  Sulayma � n b. Da � wu � d   (B)  14   
  4.  al-H � usayn al-Qalla � s   (B)  15   
 11.  al-H � a � rith b. Surayj   (B)  16   
 12.  Ah � mad al-Khalla � l   (B)  17   

  7         Abu �   が Abd al-Rah � ma � n Ah � mad b. Shu が ayb   al-Nasa �  ゎ ı�     ,  Tasmiyat fuqaha�   ゎ  al-ams �  a�  r min as�  h�  a �  b 

rasu  l Alla �  h wa-man ba が dahum , ed.    Muh � ammad Ibra � hı�  m   Za � yid    ( Aleppo :  Da � r al-Wa が ı�   , 
 1950 ), 127–28 .  

  8     Reproduced in Ibn  が Asa � kir,  Ta � rı �  kh madı�  nat Dimashq , 51:358, as well as in al-Maqrı �  zı�  , 
 Muqaffa �  , 5:377.  

  9     Reproduced in Ibn  が Asa � kir,  Ta � rı �  kh madı�  nat Dimashq , 51:358.  
  10     Ibra � hı�  m b. Kha � lid al-Kalbı�   (d. 240/854).  
  11     Abu �  al-Walı �  d Mu � sa �  b. Abı �   al-Ja � ru � d (d. unknown).  
  12     Abu �   が Alı �   al-H � asan b. Muh � ammad al-Za が fara � nı�   (d. 259/873).  
  13     Abu �   が Alı �   al-Kara � bı�  sı �   (d. 248/862).  
  14     Sulayma � n b. Da � wu � d al-Ha � shimı�   (d. 219 or 220/834 or 835); see al-Subkı�  ,  T � abaqa � t 

al-sha � i  が iyya al-kubra �  , 2:139.  
  15     The text reads “al-Falla � s”; my emendation is based on al-Subkı�  ,  al-T � abaqa � t al-sha � i  が iyya 

al-kubra �  , 1:127. Al-Qalla � s’s death date is unknown.  
  16     Al-H � a � rith b. Surayj (d. 236/850 or 851) was known as “the carrier” ( al-naqqa � l ), 

because he was said to have delivered the i rst, “Iraqi” version of al-Sha � i  が ı�  ’s  Risa � la    to 
 が Abd al-Rah � ma � n b. Mahdı�     (d. 298/824); see al-Dhahabı�  ,  Siyar a が la � m al-nubala �  ゎ  , 10:44. 
Al-H � a � rith is not to be confused with Abu �  al- が Abba � s b. Surayj   (d. 306/918), who belonged 
to the next generation of Sha � i    が ı�   scholars.  

  17     Ah � mad b. Kha � lid al-Khalla � l (d. 246 or 247/860–62).  

terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/CBO9781139649711.012
Downloaded from https://www.cambridge.org/core. University of Sussex Library, on 16 Aug 2018 at 10:40:46, subject to the Cambridge Core

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9781139649711.012
https://www.cambridge.org/core
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 These lists were clearly not aimed at providing an exhaustive index of 
all scholars who studied with al-Sha � i  が ı �  ; Abu �  al-H � asan al-Da � raqut 	 nı�     
(d. 385/995) compiled such a comprehensive directory a century later, 
and it included more than a hundred names.  18   Nor do they simply list 
members of al-Sha � i  が ı�  ’s study circle in any particular location, as the geo-
graphical diffusion of the scholars included in the lists demonstrates. 
Rather, it seems to me that the lists seek to identify the principal carri-
ers of al-Sha � i  が ı�  ’s intellectual legacy, as determined by the compiler    . They 
could thus be seen as antecedents of the school-specii c biographical dic-
tionaries ( t � abaqa � t )   that began to appear a century later and that Melchert   
considered a mark of the classical schools of law.  19   Like the later  t � abaqa � t  
works, the lists differ in their selection of scholars. Nonetheless, there is 
considerable overlap among the three. 

 It is noteworthy that all three lists omit   Muh � ammad b.  が Abd al-H � akam, 
in spite of his prominence among al-Sha � i  が ı�  ’s Egyptian students and his 
important role in the dissemination of al-Sha � i  が ı�  ’s ideas. The likely rea-
son for this is that, as seen in previous chapters, Muh � ammad distanced 
himself from al-Sha � i  が ı �   after the latter’s death by authoring a refutation 
of his work from a Ma � likı �   perspective, and he retained a clear and public 
afi liation to the Ma � likı�   school to the end of his life. It thus seems reason-
able to exclude him from a listing of al-Sha � i  が ı�  ’s primary intellectual heirs  . 
Against this background, it may appear odd that two of the three lists 
include     Ah � mad b. H � anbal, the illustrious Hadith scholar ( muh � addith ) 
after whom the fourth Sunni legal school is named. However, we know 
that Ah � mad studied jurisprudence with al-Sha � i  が ı �   in Mecca before the 
latter’s departure for Egypt,  20   and the abundance of statements attrib-
uted to Ah � mad regarding al-Sha � i  が ı �   (discussed in  Chapter 8 ) suggests 
that the encounter made a strong impression on him. Subsequently, 
important contemporary scholars such as Muh � ammad b. Jarı �  r al-T � abarı�     
(d. 310/923)  21   and Ibn Khuzayma   (d. 311/923) argued that, whatever 
his merits in the i eld of Hadith, Ah � mad’s highest achievement as a jurist 
was to be “nothing but one of the disciples ( ghula � m min ghilma � n ) of 

  18     Ibn  が Asa � kir,  Ta � rı�  kh madı �  nat Dimashq , 51:358. This work was titled “Dhikr man rawa �  
 が an al-Sha � i  が ı �  ”; see     al-Da � raqut 	 nı�     ,  Mawsu    が at aqwa �  l Abı�   al-H � asan al-Da �  raqut 	 nı �   , ed. 
   Muh � ammad   al-Muslimı�     ,     が Is 
 a � m   Mah � mu � d   ,    Ayman   al-Za � milı�     , et al., 2 vols. ( Beirut :   が A � lam 
al-Kutub ,  2001 ), 1:19 . Ibn H � ajar al- が Asqala � nı �     includes a list of 164 transmitters from 
al-Sha � i  が ı�   in his  Tawa � lı�   al-ta ゎ nı�  s , 182–93.  

  19     Melchert,  Formation of the Sunni Schools , 87.  
  20     See, for example,  É ric Chaumont, “al-Sha � i  が ı�  ,” in  EI2 , 9:181–85.  
  21     See the editor’s introduction to     al-T � abarı �     ,  Ikhtila �  f al-fuqaha�   ゎ  , ed.    Friedrich   Kern    ( Beirut : 

 Da � r al-Kutub al- が Ilmiyya ,  1990 ), 10 .  
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al-Sha � i  が ı �  .”  22   Indeed, Ah � mad is also included in the most extensive bio-
graphical dictionary of the Sha � i  が ı �   school, that of Ta � j al-Dı �  n al-Subkı�     (d. 
771/1370), which was written in the eighth/fourteenth century.  23       

 It appears, then, that there existed in the third/ninth century an iden-
tii able group of scholars characterized as al-Sha � i  が ı�  ’s followers or associ-
ates. However, such external identii cation does not yet tell us what the 
nature of this association with al-Sha � i  が ı �   was. A more signii cant question, 
then, concerns the substantive features of this group:   to what extent, if at 
all, were these scholars united by a distinctly Sha � i  が ı �   scholarly discourse? 

 A useful starting point for answering this question is provided by the 
following brief description of al-Sha � i  が ı�  ’s followers written by   Ibn Yu � nus 
al-S � adafı�   (d. 347/958 or 959), the fourth-/tenth-century historian of Egypt 
and the grandson of al-Sha � i  が ı �  ’s student Yu � nus b.  が Abd al-A が la � :

    Ma � lik’s school ( madhhab Ma � lik ) remained common in Egypt until Muh � ammad b. 
Idrı�  s al-Sha � i  が ı �     arrived in Egypt with [the new governor]  が Abd Alla � h b. al- が Abba � s . . . 
in the year 198 [814 CE]. A group of notables from the people of Egypt joined 
him ( s � ah � ibahu )  , such as Ibn  が Abd al-H � akam  , al-Rabı �   が  b. Sulayma � n  , Abu �  Ibra � hı�  m 
Isma �  が ı �  l b. Yah � ya �  al-Muzanı�    , and Abu �  Ya が qu � b Yu � suf b. Yah � ya �  al-Buwayt 	 ı�    . They 
wrote down what al-Sha � i  が ı �   composed and adopted his positions (  が amilu   bi-ma �  
dhahaba ilayh ); and his school ( madhhab ) continues to grow stronger in Egypt 
and its fame is spreading.  24     

 This description shows that Ibn Yu � nus conceptualized and juxtaposed 
the adherents of Ma � lik and al-Sha � i  が ı �   as “schools” ( madha � hib , sing. 
 madhhab ). Although the term  madhhab  can also carry other meanings, 
such as referring to a legal opinion sanctioned by a particular scholar’s 
approach,  25   Ibn Yu � nus’s focus on textual and doctrinal student-teacher 
relations in his description supports reading  madhhab  in its primary 
sense as legal school in this context. Ibn Yu � nus characterized the relation-
ship of al-Sha � i  が ı �  ’s close students with al-Sha � i  が ı �   in two ways: as a textual 
continuity that was based on studying and copying al-Sha � i  が ı �  ’s works, 
and as adherence to al-Sha � i  が ı�  ’s legal positions  .   These two factors laid the 
foundations for the fundamental elements of a school of law: a second-
ary literature, which presented the opinions of the school founder while 

  22     Al-Dhahabı�  ,  Siyar a が la � m al-nubala �  ゎ  , 10:59. Though these claims have some merit, the 
substantial body of Ah � mad’s legal opinions preserved in the  masa �  ゎ il  works of his students 
demonstrates that he was also a jurist in his own right. See also     Christopher   Melchert   , 
 Ahmad ibn Hanbal  ( Oxford :  Oneworld ,  2006 ) .  

  23     Al-Subkı�  ,  T � abaqa � t al-sha � i  が iyya al-kubra �  , 2:27.  
  24     Quoted in al-Maqrı�  zı�  ,  Khit � at �  , 2:334.  
  25     See Hallaq,  Origins and Evolution , 150–53.  
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elucidating and extending his original insights, and a school doctrine – 
Sha � i  が ism – that, though rooted in the legacy of al-Sha � i  が ı�  , transcended 
his writings and historical personality. These characteristics, discussed in 
detail in the next section, justify the conclusion that the Sha � i  が ı�   school, as 
it emerged in the generations that followed al-Sha � i  が ı �  , formed the model 
for the  madhhab  as an interpretive community that subsequently came to 
characterize the entire discourse of Islamic law    .  

  The Emergence of a Sha � fi   が i�   Paradigm 

 Al-Sha � i  が ı �  ’s students, particularly al-Rabı�   が , taught al-Sha � i  が ı�  ’s works for 
more than sixty years after al-Sha � i  が ı �  ’s death. The preservation and con-
tinued transmission of al-Sha � i  が ı �  ’s writings were important factors in 
popularizing his ideas, but they were neither sufi cient nor necessary pre-
conditions for the formation of a school. Abu �   が Ubayd al-Qa � sim b. Salla � m  , 
for example, wrote several books that his students continued to transmit 
without, however, forming a recognizable school.  26   On the other hand, 
  Abu �  H � anı �  fa’s students preserved a substantial body of notes from their 
teacher, but they did not transmit a single coherent work written by him. 
As a result, Abu �  H � anı �  fa’s ideas can be accessed only through the writings 
of his students, depriving him of the distinct authorial voice inherent in 
a fully published book and rendering the precise attribution of founda-
tional H � anafı �   texts and opinions ambiguous. This ambiguity is rel ected 
in the common recognition of al-Shayba � nı�     and Abu �  Yu � suf  , the principal 
students of the eponymous imam, as cofounders of the school  . While the 
preservation of al-Sha � i  が ı�  ’s own writings was thus essential for the estab-
lishment of his – as distinct from his students’ – intellectual contribution 
as the basis of the nascent school, it was not a requirement for the found-
ing of a school per se.  27   

 The dei ning textual manifestation of a school is a secondary litera-
ture, consisting of texts written by the students or followers of a scholar 
with the aim of abridging, popularizing, extending, and defending the 
works and ideas of the founder(s).  28   It is the development of a secondary 

  26     G ö rke,  Das Kita � b al-Amwa � l , chap. 3.  
  27     Sha � h Walı �   Alla � h al-Dihlawı�     (d. 1176/1762) praised the Sha � i  が ı�   school for its unique atten-

tion to maintaining the distinction between the opinions of the founder and those of his 
students; see his  al-Ins � a � f , 85. I am grateful to SherAli Tareen   for drawing my attention to 
this reference.  

  28     It seems that already Ibn al-Nadı�  m   (d. 380/990) viewed legal schools primarily as con-
stellations of texts; see     Devin   Stewart   , “ The Structure of the  Fihrist : Ibn al-Nadim as 
Historian of Islamic Legal and Theological Schools ,”  International Journal of Middle 
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Sha � i  が ı �   literature that specii cally characterizes the generation of al-Sha � i  が ı�  ’s 
students in Egypt and constitutes the reason why this study focuses on 
them, largely ignoring al-Sha � i  が ı �  ’s Meccan and Baghdadi students. Among 
al-Sha � i  が ı �  ’s Egyptian students, at least three are known to have authored 
a compendium ( mukhtas � ar ) of al-Sha � i  が ı �  ’s works. While the compen-
dium of H � armala   appears to have been lost (though Sha � i  が ı�  s in the i fth/ 
eleventh century still seem to have known the work),  29   the compendia       
of al-Muzanı�   and al-Buwayt 	 ı �   remain extant. A study of the format and 
contents of these two secondary texts permits an illuminating insight into 
the formation of the second key characteristic of a legal school: a school 
doctrine, based on but not limited to the work of al-Sha � i  が ı �   himself.   

 The compendia of al-Buwayt 	 ı �   and al-Muzanı�   each comprise a single 
volume. The former runs to about 100,000 and the latter about 160,000 
words, constituting roughly 10 percent and 16 percent, respectively, of 
the total length of al-Sha � i  が ı�  ’s  Umm  as we have it today. Both works 
consist overwhelmingly of material that originates directly in al-Sha � i  が ı�  ’s 
work but has been abridged and paraphrased. Al-Buwayt 	 ı�  ’s compendium 
digests al-Sha � i  が ı �  ’s writing to a much lesser degree than does al-Muzanı�  ’s 
book: the chapter divisions of the original are kept, and each chapter 
is abridged separately. Al-Muzanı�   condenses and reorganizes al-Sha � i  が ı�  ’s 
material in chapters of his own design, but he prefaces most chapters 
by naming the part of al-Sha � i    が ı �  ’s work on which that chapter draws.   In 
both compendia, material from the  Umm  is introduced by the phrase 
 qa � la al-Sha � i  が ı �   , “al-Sha � i  が ı�   said.” This serves as a marker of paraphrased 
transmission that contrasts with the verbs  h � addathana �  ,  anba ゎ ana �  , and 
 akhbarana �  , which are used only rarely in the compendia to denote ver-
batim quotation in cases where the authors cite Hadith on al-Sha � i  が ı�  ’s 
authority.  30   

East Studies   39  ( 2007 ):  369 –87 , at 374. Christopher Melchert   also posits transmission 
of the founder’s writings and development of a secondary literature as hallmarks of a 
legal school, but his reliance on Calder’  s questionable redating of foundational texts and 
his exclusive focus on commentaries as secondary texts lead Melchert to postpone the 
emergence of the legal schools to the fourth/tenth century. See his  Formation of the Sunni 

Schools , 60.  
  29     The editor of Ibn al-Mundhir’s  al-Awsat �   notes that Abu �  al-T � ayyib al-T � abarı�   (d. 450/1058), 

al-Mah � a � milı�   (d. 415/1024), Ibn al-S � abba � gh (d. 477/1084), and al-Ru � ya � nı �   (d. 501/1107) 
all refer to H � armala’s  Mukhtas � ar ; see   al-Awsat 	  fı�   al-sunan wa-l-ijma �   が  wa-l-ikhtila�  f   [partial 
ed.], ed.    S � aghı�  r Ah � mad Muh � ammad   H � anı �  f   , 11 vols. ( Riyadh :  Da � r T � ayyiba ,  1985 –99), 
1:130, n. 80 .  

  30     For this phenomenon in al-Buwayt 	 ı�  ’s compendium, see my “First Sha � i  が ı�  ,” 314; con-
trast with al-Rabı�   が ’s use of these phrases as discussed in Chap. 6. On  qa � la al-Sha � i  が ı�   , see 
Melchert, “Meaning of  Qa � la ’l-Sha � i  が ı�   .”  
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A Community of Interpretation 175

 Another indicator of the paraphrased nature of the text attributed to 
al-Sha � i  が ı �   is the complete absence of references to mode of transmission 
(e.g.,  sama �  が  ,  qira �  ゎ a ,  imla �  ゎ  ); by contrast, such references are conspicuous in 
the  Umm , which – as seen in  Chapter 6  – claims to embody al-Sha � i  が ı�  ’s 
exact words as written down by his students  . Al-Muzanı �  ’s introduction to 
his work makes this project of abridged paraphrasing explicit: he explains 
that his work is based on the “legal learning (  が ilm ) of Muh � ammad b. Idrı �  s 
al-Sha � i  が ı �   . . . and the import of his doctrine ( ma が na �  qawlih ).”  31   Comparing 
the compendia with the text of al-Sha � i  が ı�  ’s  Umm  (as I have elsewhere)  32   
demonstrates that in spite of the necessary condensation, rephrasing, and 
omission of material involved in the production of an abridgment, the 
original text and arguments remain in most cases easily recognizable. 
In addition to material attributed to al-Sha � i  が ı �  , both compendia contain 
comments by their authors that elucidate al-Sha � i  が ı �  ’s arguments. One 
manuscript of al-Buwayt 	 ı�  ’s compendium further includes brief comments 
by al-Rabı �   が   , Abu �  H � a � tim al-Ra � zı �    , and Abu �  Thawr  . These features of the 
two compendia – the explicit paraphrasing, the close correlation with the 
text of the  Umm , and the fact that it is al-Sha � i  が ı�  ’s statements, rather than 
those of the authors, that are given center stage – demonstrate the sec-
ondary nature of the two works: they are original writings by al-Sha � i  が ı�  ’s 
disciples that nonetheless claim to speak in the name of al-Sha � i  が ı �   and to 
represent his ideas faithfully.       

 The signii cance of the emergence of such secondary works cannot be 
overemphasized. For the nascent Sha � i  が ı �   school, they mark the birth of 
what   Thomas Kuhn has termed   “normal science,” which he dei ned as 
“research i rmly based upon one or more past scientii c achievements, 
achievements that some particular scientii c community acknowledges 
for a time as supplying the foundation for its further practice.”  33     In 
al-Buwayt 	 ı �  ’s and al-Muzanı�  ’s compendia, al-Sha � i  が ı�  ’s work, and partic-
ularly his novel legal theory  , represents that foundational achievement  . 
  Al-Sha � i  が ı�  ’s arguments furnish a set of accepted assumptions, dei ned 
methods for expanding these assumptions, and further questions to be 

  31         Isma �  が ı�  l b. Yah � ya �    al-Muzanı �     ,  Mukhtas �  ar al-Muzanı�    ( Beirut :  Da � r al-Kutub al- が Ilmiyya , 
 1998 ), 1 ; translated by     Joseph   Lowry    in “The Reception of al-Sha � i  が ı�  ’s Concept of Amr 
and Nahy in the Thought of His Student al-Muzanı �  ,” in  Law and Education in Medieval 

Islam , ed.    Joseph E.   Lowry   ,    Devin J.   Stewart   , and    Shawkat M.   Toorawa   , 128–49 
( Cambridge :  E. J. W. Gibb Memorial Trust ,  2004 ), 131 .  

  32     See my “Al-Sha � i  が ı �  ’s Written Corpus,” 214–18.  
  33         Thomas   Kuhn   ,  The Structure of Scientii c Revolutions , 3rd ed. ( Chicago :  University of 

Chicago Press ,  1996 ), 10 . Kuhn focused on the natural sciences but suggested that his 
theory might also be true for other i elds, including law.  
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explored, as well as a wealth of possible answers. These form the basis of 
a distinctly Sha � i  が ı�   paradigm, upon which the students then build. It is this 
relationship between the work of al-Sha � i  が ı�   and that of his students that 
allows us to speak of the Sha � i  が ı �   school as a substantive institution already 
in the third/ninth century, and of al-Sha � i  が ı �   as its genuine founder.   

 Kuhn’s argument is that the lion’s share of all scientii c inquiry con-
sists of the puzzle-solving work of normal science, which can proceed 
only against the background of an accepted paradigm. Furthermore, the 
acceptance and internalization of a scholar’s paradigm by a group of 
students open the way for a higher and more mature form of scholarly 
inquiry. As Kuhn observed of physicists studying optics before the emer-
gence of an accepted paradigm:

  Those men were scientists. Yet anyone examining a survey of physical optics 
before Newton may well conclude that, though the i eld’s practitioners were sci-
entists, the net result of their activity was something less than science. Being able 
to take no common body of belief for granted, each writer on physical optics felt 
forced to build his i eld anew from its foundations.  34     

 A paradigm justii es certain problems as signii cant and specii c tools 
and materials as appropriate to their investigation. It thereby establishes 
an exemplar, a “concrete problem-solution,”  35   that students internalize 
and then use to tackle the outstanding questions raised by the paradigm. 
By adopting such an exemplar, students become socialized into a par-
ticular profession and join a “community of scholars    ”  36   whose efforts, 
thanks to a shared paradigm, are compatible and can build on each other. 
The exemplar thus inaugurates a cumulative process of knowledge con-
struction around the structure provided by the original paradigm.     

 In the legal realm, al-Sha � i  が ı �  ’s style of legal argument established an 
exemplar for addressing a legal problem by identifying appropriate 
sources of evidence, methods for extracting their legal signii cance, and 
ways of reconciling any contradictions through mechanisms such as abro-
gation and especially particularization.  37   Al-Sha � i  が ı �  ’s exemplar was not a 
i nished methodological template that could simply be applied to novel 
cases as they arose. Rather, by accepting al-Sha � i  が ı �  ’s paradigm, his follow-
ers inherited a broad but incomplete framework of questions, answers, 

  34     Kuhn,  Structure of Scientii c Revolutions , 13.  
  35     Kuhn,  Structure of Scientii c Revolutions , 187.  
  36         Douglas E.   Eckberg    and    Lester   Hill   , “ The Paradigm Concept and Sociology: A Critical 

Review ,”  American Sociological Review   44  ( 1979 ):  925 –37 , at 928.  
  37     Al-Sha � i  が ı�  ’s  Ikhtila � f al-h � adı �  th    (vol. 10 of the  Umm ) is in essence a “how-to” manual for 

reconciling apparent contradictions between Hadith reports.  
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A Community of Interpretation 177

and the sources and methods that connected them. The followers’ task, 
then, was to l esh out this framework by interpreting, evaluating, extend-
ing, and negotiating its components, a process that gives rise to a shared 
discourse.   

   The strongly communal nature of “normal science” is, of course, a far 
cry from the stark individualism inherent in al-Sha � i  が ı�  ’s original concep-
tion of the hermeneutic process, as described in  Chapter 3 . By accept-
ing al-Sha � i  が ı �  ’s paradigm as the common foundation of their scholarly 
activities, al-Sha � i  が ı �  ’s students in effect reintegrated into law the commu-
nal element that al-Sha � i  が ı�  ’s theory of canonization had initially excised. 
However, the resulting “community of scholars” was very different from 
the community that had formed the vessel of Ma � lik’s Medinan practice: 
while Ma � lik had envisioned a community of  tradition , the school that 
grew around al-Sha � i  が ı�  ’s paradigm was i rst and foremost a community of 
 interpretation . This was dei ned by its members’ shared commitment to a 
particular interpretive methodology and, more broadly, to the very idea 
of law as an interpretive rather than mimetic venture.   

 The beginning of a shared school discourse rooted in al-Sha � i  が ı �  ’s par-
adigm is evident in the     compendia of al-Buwayt 	 ı �   and al-Muzanı�  . Both 
digest al-Sha � i  が ı �  ’s positions, juxtapose them with each other and with 
the evidence, offer additional proofs and examples, analyze al-Sha � i  が ı�  ’s 
reasoning, extend it to new cases, and on occasion disagree explicitly 
with the master. Later Sha � i  が ı�  s called this activity  ijtiha � d fı �   al-madhhab    
(school-internal, or “intra-madhhabic,” reasoning),  38   and though neither 
al-Buwayt 	 ı �   nor al-Muzanı�   uses the term, their treatment of al-Sha � i  が ı�  ’s 
work in their compendia is structured by a set of distinct techniques of 
interpretation and extension that came to constitute the basis of the later 
school’s analytical repertoire – that is, the methodological basis of Sha � i  が ı �   
school doctrine.  39   

 The i rst technique employed by al-Sha � i  が ı �  ’s students in their engage-
ment with the master’s work consists of the elucidation and reinforce-
ment of al-Sha � i  が ı �  ’s opinions by means of explanations and/or additional 

  38     On  ijtiha � d fı�   al-madhhab , see, for example,     Bernard G.   Weiss   ,  The Spirit of Islamic Law  
(Athens: University of Georgia Press,  1998 ), 130–32 . The term “intra-madhhabic” was 
coined by     Eyy ü p Said   Kaya      in “Continuity and Change in Islamic Law: The Concept 
of Madhhab and the Dimensions of Legal Disagreement in Hanai  Scholarship of the 
Tenth Century,” in  The Islamic School of Law: Evolution, Devolution, and Progress , ed. 
   Peri   Bearman   ,    Rudolph   Peters   , and    Frank   Vogel   , 26–40 ( Cambridge, MA :  Islamic Legal 
Studies Program ,  2005 ), 39 .  

  39     This does not mean that all of the techniques described here were used by later genera-
tions of Sha � i  が ı�  s; see my “Rethinking  Taqlı �  d .”  
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evidence; these are appended to al-Sha � i  が ı �  ’s positions via markers such 
as  qa � la al-Muzanı�    or  qa � la Abu   Ya が qu  b  [ al-Buwayt � ı �   ].  40   Al-Muzanı�   often 
employs the former approach (explanation), supplementing al-Sha � i  が ı�  ’s 
prose with brief clarii cations prefaced by “this means” ( ya が nı�   )  41   or “in my 
opinion the meaning of this is” ( wa-ma が na � hu  が indı�   ).  42   The latter feature 
(additional evidence) is particularly prominent in al-Buwayt 	 ı �  ’s compen-
dium, where it accounts for the majority of al-Buwayt 	 ı �  ’s writing within 
the text. On several occasions, al-Buwayt 	 ı�  ’s comments bolster al-Sha � i  が ı�  ’s 
arguments by, for example, citing a further relevant Hadith report  43   or 
adding an alternative transmission of a particular Hadith that offers 
stronger support for al-Sha � i  が ı �  ’s opinion.  44   

 The second technique that can be identii ed in the two compendia 
involves selecting among differing opinions attributed to al-Sha � i  が ı�   regard-
ing a particular issue. Such conl icting views were recorded on separate 
occasions in al-Sha � i  が ı �  ’s writings, developed at different points during 
his career – in Iraq versus in Egypt – or given side by side without a 
decisive judgment in favor of any specii c position. The comments added 
to al-Buwayt 	 ı �  ’s compendium by al-Rabı �   が  often clarify instances of such 
ambiguity through a brief statement identifying what al-Rabı �     が  consid-
ered to be the correct opinion.  45   (Al-Rabı�   が  also provided such clarii ca-
tions in his comments within the  Umm   .)  46   This technique is also used by 
al-Muzanı �   to prioritize subordinate viewpoints within al-Sha � i  が ı �  ’s corpus, 
a procedure later known as the establishment of preponderance ( tarjı �  h �    ).    47   
On several occasions, al-Muzanı�   departs from the general assumption 
that a later opinion supersedes an earlier one by favoring an older opin-
ion of al-Sha � i  が ı �  . He defends his choice by arguing that the earlier position 

  40     For a detailed discussion of al-Muzanı�  ’s use of all of these techniques, see     Muh � ammad 
Nabı �  l   Ghana � yim   ,  al-Muzanı �   wa-atharuhu fı �   al-i qh al-sha�  i  が ı �    ( Cairo :  Da � r al-Hida � ya , 
 1998 ), 157–205 .  

  41     See, e.g., al-Muzanı �  ,  Mukhtas � ar , 400 (Ba � b al-nudhu � r) and 136 (Ba � b al-rahn).  
  42     See, e.g., al-Muzanı �  ,  Mukhtas � ar , 280 (Ba � b ma �  yujzi ゎ u min al- が uyu � b fı �   al-riqa � b al-wa � jiba).  
  43         Abu �  Ya が qu � b   al-Buwayt 	 ı�     ,  Mukhtas �  ar al-Buwayt 	 ı�    ( Istanbul :  S ü leymaniye, Murad Molla, 

MS   1189   [196 fols., copied 625/1228]), fol. 30b (Ba � b fı �   al-s 
 ala � t): “Qa � la Abu �  Ya が qu � b: 
wa-l-h � ujja ayd � an fı�   h � adı �  th al-nabı�   . . .” Unless otherwise specii ed, all subsequent refer-
ences to al-Buwayt 	 ı�  ’s  Mukhtas � ar  are to this manuscript.  

  44     Al-Buwayt 	 ı�  ,  Mukhtas � ar , fol. 14a (Ba � b al-jahr bi-bism Alla � h al-rah � ma � n al-rah � ı�  m); here 
al-Buwayt 	 ı�   adds another version of a particular Hadith, which includes Abu �  Hurayra’s 
clarii cation of its legal signii cance.  

  45     Al-Buwayt 	 ı�  ,  Mukhtas � ar , 104b (Ba � b al-rahn) and 165a (Ba � b al-shaha � da � t).  
  46     See, e.g.,  Umm , 3:133.  
  47     On the origins of this term, see Ulrich Rebstock, “Vom Abw ä gen ( tar ǧ ı�  h �  ): Stationen einer 

Begriffskarriere” (paper presented at the 30th Deutscher Orientalistentag, Freiburg im 
Breisgau, Germany, Sept. 25, 2007); available online at  http://orient.ruf.uni-freiburg.de/
dotpub/rebstock.pdf . Neither al-Rabı �   が  nor al-Muzanı �   used the term  tarjı�  h �  .  
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is closer to the available evidence or more consonant with al-Sha � i  が ı�  ’s 
approach as a whole.  48   

 The third type of technique became known as    takhrı �  j : the extension of 
a known opinion of al-Sha � i  が ı �   to a case not explicitly addressed by him.  49   
For example, on the topic of  h � awa � la  (the payment of a debt through the 
transfer of a claim), al-Muzanı�   introduces a passage of his own writing in 
his compendium with the following explanation: “regarding these ques-
tions, I reasoned on the basis of the underlying meanings of al-Sha � i  が ı�  ’s 
responses on  h � awa � la ” ( ha � dhihı�   masa �  ゎ il tah � arraytu fı�  ha �  ma が a � nı�   jawa � ba � t 
al-Sha � i  が ı �   fı�   al-h � awa � la ).  50   In another instance, he introduces a new rul-
ing as “the analogical extension of [al-Sha � i  が ı�  ’s] opinion” ( qiya � s qawlih ).  51   
By using the term  qiya � s   , al-Muzanı �   draws an explicit parallel between 
analogical reasoning as a hermeneutic method of extending the sacred 
sources of the Quran and Sunna, on the one hand, and  takhrı�  j  on the 
basis of the corpus of al-Sha � i  が ı�  ’s work, on the other.   The founder’s writ-
ings, in this framework, constitute a textual source to which hermeneu-
tic techniques can be applied, analogously to the interpretation of the 
canonical sources. 

 The fourth technique used by al-Buwayt 	 ı �   and al-Muzanı �   in their 
engagement with their teacher’s work is particularly revealing. In sev-
eral instances, both students openly amend al-Sha � i  が ı�  ’s opinions but then 
attribute the changed opinion to al-Sha � i  が ı �  , with the implicit or explicit 
justii cation that this is, in fact, what the latter would have said had he 
been fully consistent or aware of all the relevant evidence. An eloquent 
example is provided by an anecdote reported by Abu �  Bakr al-Athram   
(d. around 260/873), a companion of Ah � mad b. H � anbal, who attended 
al-Buwayt 	 ı �  ’s lesson in Baghdad:

  [Al-Buwayt 	 ı �  ] read to us that al-Sha � i  が ı�   held the view that ablution in the absence 
of water ( tayammum   ) consists of beating [the palms of the hands on earth] twice. 
I told him: “There is a reliable transmission by  が Amma � r b. Ya � sir that  tayammum  

  48     See, for example, al-Muzanı�  ,  Mukhtas � ar , 138 (Ba � b al-rahn), 20 (Ba � b al-mash �   が ala �  
al-khuffayn), 24 (Ba � b s 
 ifat al-adha � n), and 40 (Ba � b ikhtila � f niyyat al-ima � m wa-l-ma ゎ mu � m 
wa-ghayr dha � lika).  

  49     The term  takhrı�  j  was used already a few decades after al-Muzanı�  ’s death by his fellow 
Sha � i  が ı�  s; see, for example,     Ibn   al-Qa � s 
 s 
     (d. 335/946 or 947),  Adab al-qa � d � ı�   , ed. H � usayn 
al-Jubu � rı �  , 2 vols. (Ta ゎ if: Maktabat al-S � iddı �  q, 1409/ 1989 ), 1:68 . For a discussion of 
this technique, see Hallaq,  Authority, Continuity and Change , 43–56, and     Ahmad Atif  
 Ahmad   ,  Structural Interrelations of Theory and Practice in Islamic Law: A Study of Six 

Works of Medieval Islamic Jurisprudence  ( Leiden :  Brill ,  2006 ) .  
  50     Al-Muzanı�  ,  Mukhtas � ar , 148 (Ba � b al-h � awa � la).  
  51     Al-Muzanı�  ,  Mukhtas � ar , 339 (Ba � b ma �  yusqit 	 u al-qasa � ma min al-ikhtila � f wa-la �  

yusqit 	 uha � ).  
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consists of only one beating.” So he erased “two beatings” from his notes and 
changed it to one on the basis of  が Amma � r’s report. And then he said: “Al-Sha � i  が ı �   
said that if you i nd reliable reports from the Prophet [that contradict my  opinion], 
abandon my opinion and hold to the prophetic tradition, as that is my [true] 
opinion.”  52     

 Al-Buwayt 	 ı�   thus openly and coni dently rewrote al-Sha � i  が ı �  ’s opinion as 
presented in his compendium and justii ed the revision by citing al-Sha � i  が ı�  ’s 
well-known command to consider any authentic Hadith to represent his 
genuine opinion ( in s � ah � h � a al-h � adı�  th fa-huwa madhhabı�   ).  53   The same 
“Hadith principle”   was used explicitly by al-Sha � i  が ı �  ’s (and al-Buwayt 	 ı�  ’s) 
Meccan student Ibn Abı �   al-Ja � ru � d   (d. unknown), who explained his amend-
ment of al-Sha � i  が ı�  ’s opinion regarding the medical procedure of cupping 
by saying, “given the Hadith, ‘the one who gives and the one who receives 
cupping have broken their fast  ,’ I say that al-Sha � i  が ı�   said ( fa-ana �  aqu  lu 

qa � la al-Sha � i  が ı�   ) that the one who gives and the one who receives cupping 
have broken their fast.”  54   

 Al-Muzanı�   employed a different form of this technique: he isolated 
  general rules from al-Sha � i  が ı �  ’s writings and used them to overrule his indi-
vidual opinions. An example is the   legal maxim “every worshipper [acts] 
for himself ( kullu mus � allin li-nafsih ),” which al-Sha � i  が ı �   used to encapsu-
late his view that even in collective prayers the validity of each individual 
prayer is independent of the validity of the prayers of the other worship-
pers and the imam.   55   Al-Muzanı �  , in his compendium, applies this maxim 
to the case of a person who joins a collective prayer late and justii es his 
revision of al-Sha � i  が ı �  ’s known position on the issue by arguing that the 
revised position “is more bei tting [al-Sha � i  が ı �  ’s] principle ( aqyas  が ala �  as � lih ), 
since he considers every worshipper to act for himself.”  56   Al-Muzanı �   then 
uses the same maxim to overrule al-Sha � i  が ı �   on a related question regard-
ing the validity of participating in a collective prayer led by an imam who 
does not fuli ll the requirements of that role, arguing, pace al-Sha � i  が ı�  , that 
such prayers are nonetheless valid.  57       

  52     Ibn al-S � ala � h � ,  T � abaqa � t al-fuqaha �  ゎ  al-sha � i  が iyya , 2:681–82. All of the manuscripts of 
al-Buwayt 	 ı�  ’s compendium   that I have examined contain the unchanged version of this 
passage.  

  53     Al-Dhahabı�  ,  Siyar a が la � m al-nubala �  ゎ  , 10:33–35; see also my “First Sha � i    が ı�  ,” 317–21.  
  54         Ibn   al-S � ala � h �    ,  Adab al-muftı�   wa-l-mustaftı �   , ed.    Muwaffaq  が Abd Alla � h  が Abd   al-Qa � dir    

( Beirut :  Maktabat al- が Ulu � m wa-l-H � ikam , 1407/1986 or  1987 ), 119–20 .  
  55      Umm , 10:127.  
  56     Al-Muzanı�  ,  Mukhtas � ar , 28 (Ba � b s 
 ifat al-s 
 ala � t).  
  57     Al-Muzanı�  ,  Mukhtas � ar , 40 (Ba � b ikhtila � f niyyat al-ima � m wa-l-ma ゎ mu � m wa-ghayr 

dha � lika).  

terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/CBO9781139649711.012
Downloaded from https://www.cambridge.org/core. University of Sussex Library, on 16 Aug 2018 at 10:40:46, subject to the Cambridge Core

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9781139649711.012
https://www.cambridge.org/core


A Community of Interpretation 181

 Finally, in a number of instances, both al-Buwayt 	 ı �   and al-Muzanı�   dis-
agree outright with al-Sha � i  が ı �  ’s positions. Al-Buwayt 	 ı �  , in his compendium, 
cites al-Sha � i  が ı�  ’s opinion that a man may acknowledge another as his con-
sanguine brother but then argues against it, pointing out that this would 
entail an admission of paternity by the man on behalf of his father, which 
is not acceptable.  58   Similarly, al-Muzanı �   mentions that al-Sha � i  が ı �   believed 
that someone who forgets the prohibition against the use of perfume dur-
ing the annual pilgrimage   is exempt from the requirement of expiation 
( i dya )  , based on an analogy on a Hadith according to which the Prophet 
did not order expiation in the case of a Bedouin who violated other for-
malities of the pilgrimage. Al-Muzanı�  , however, justii es his rejection of 
this conclusion by noting that a similar Hadith regarding the uninten-
tional breaking of the fast   during the month of Ramadan also makes no 
explicit mention of expiation, even though scholars agree that it – in the 
form of an additional day of fasting – is nonetheless obligatory in such 
a case.  59   In addition, a rare note preserved in the text of the  Umm  con-
tains both al-Buwayt 	 ı �  ’  s disagreement with al-Sha � i  が ı �  ’s opinion regarding 
the paternity of a child born to a slave woman who was used as security 
for a debt ( rahn ), as well as al-Rabı�   が ’s comment   to the effect that he, too, 
concurs with al-Buwayt 	 ı �  ’s dissent on the matter.  60   

   The application of these i ve techniques by al-Buwayt 	 ı�   and al-Muzanı �   
demonstrates that, though the primary purpose of their works was to 
abridge their teacher’s writings and to present his central arguments in 
a concise, clear format, their efforts were not limited to mere summariz-
ing. Through their subtle engagement with al-Sha � i  が ı �  ’s work – their evalu-
ation of the master’s arguments and evidence, their interpretation and 
extension of his paradigm, and their assertion of divergent opinions jus-
tii ed in terms of al-Sha � i  が ı �  ’s own vocabulary – the students inaugurated 
a distinct school doctrine. This took al-Sha � i  が ı�  ’s writings as its starting 
point ( qa � la al-Sha � i  が ı �   ), creating a genealogical relationship between the 
words of al-Sha � i  が ı �   and those of his successors, but it was not circum-
scribed by al-Sha � i  が ı �  ’s written corpus. Rather, the work of al-Sha � i  が ı �  ’s stu-
dents gave rise to an ongoing project of legal inquiry based on al-Sha � i  が ı �  ’s 

  58     Al-Buwayt 	 ı�  ,  Mukhtas � ar , fol. 122a (Mas が ala fı�   al-was 
 iyya): “Qa � la Abu �  Ya が qu � b: la �  yaju � zu 
dha � lika  が indı �  . . . . ”  

  59     Al-Muzanı�  ,  Mukhtas � ar , 98 (Ba � b fı�   ma �  yamtani が u  が ala �  al-muh � rim min al-lubs).  
  60      Umm , 4:327. This passage casts doubt on Kevin Jaques’  s hypothesis that later Sha � i  が ı�   

scholarship sought to suppress evidence of disagreements between al-Rabı�   が  and al-Sha � i  が ı�  . 
See     Jaques   , “ The Other Rabı�   が : Biographical Traditions and the Development of Early 
Sha � i  が ı�   Authority ,”  Islamic Law and Society   14  ( 2007 ):  143 –79 .  
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paradigm but sparking heated debates on issues such as the precise sta-
tus of the founder’s opinions and the appropriate limits of disagreement. 
Sha � i  が ı �   doctrine was continuously reformulated and negotiated by suc-
cessive generations of Sha � i  が ı �   scholars, beginning with the generation of 
al-Sha � i  が ı �  ’s immediate students    . 

   The “community of interpretation” that grew around al-Sha � i  が ı �  ’s teach-
ing in the third/ninth century thus represents a radical break from the old 
model of legal schools justii ed in terms of locality-based normative tradi-
tions. The nascent Sha � i    が ı �   school was, in Schacht’s sense,  personal ,  61   in that 
it was squarely rooted in the work of a specii c, named jurist; but it also 
had many of the characteristics of Hallaq’s  doctrinal  schools,  62   in par-
ticular its incorporation of legal hermeneutics as an essential element of 
school doctrine and its critical stance toward the founder’s corpus in light 
of the canonical sources. The preceding analysis of the central features 
of the emergent school suggests that Sha � i  が ism in the third/ninth century 
could perhaps be described as a  paradigmatic  school: al-Sha � i  が ı �  ’s intel-
lectual legacy, dei ned by his canonization of the sacred sources and his 
reconceptualization of Islamic law as an interpretive venture, produced a 
paradigm of legal thought that was in essential ways unprecedented and 
that created a distinctive framework for subsequent inquiry by al-Sha � i  が ı�  ’s 
students and their successors. In contrast to the tradition-bound basis of 
the earlier schools, Sha � i  が ism represented from its beginning a scientii c 
discourse, in which the direct and intelligible connection between evi-
dence and outcome was paramount and legal hermeneutics   thus occupied 
a central position.     

 The shift from tradition to a legal science should, I believe, be under-
stood as part and parcel of a broader process of cultural evolution. As 
Eyy ü p Said Kaya   has argued in his study of the H � anafı�   school, the emer-
gence of the legal schools was inextricably tied to the   development of 
Islamic law into a written discipline.  63   This latter step, as I argue in  Part 
I  of this book, represents a fundamental transition in the evolution of 
knowledge. A change in the form of legal discourse did not simply transfer 
old wine into new skins, but rather transformed its very content by foster-
ing new, more systematic and rationalized patterns of legal thought. The 
new convention of using fully authored books to address legal topics by 
means of arguments constructed on evidence and presented in specialized 

  61     Schacht,  Introduction to Islamic Law , 58–59.  
  62     Hallaq, “From Regional to Personal Schools,” 21–22.  
  63     Kaya, “Continuity and Change,” 40. I have also benei ted from a personal discussion 

with Dr. Kaya   on this subject.  
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terminology provided Islamic law with the stable memory that is neces-
sary for higher learning. Previously, as seen earlier, law had been devel-
oped in the personal encounters of individual scholars and reproduced 
either aurally or in semiwritten form as personal notes  . It was thus depen-
dent on and limited by the discursive memory of the present generation. 
By i xing cultural memory   in a largely unchanging form, writing enabled 
law to become a cumulative venture, not trapped in the here and now, 
but rather possessing a distinct and accessible past that preserved shifts 
and differences of opinion  . The existence of such a separate storehouse of 
memory made it more difi cult simply to forget or ignore uncomfortable 
ideas. Instead, such instances had to be explained, requiring the develop-
ment and use of further analytical tools and categories.   

 An analysis of the evolution of Ma � likism, H � anai sm, and H � anbalism 
from regional to personal schools necessarily lies outside the scope of 
this study. It appears, however, that at least for the i rst two this process 
largely coincided with the emergence of Sha � i  が ism.   Among the H � anafı�  s, a 
secondary literature began to emerge already before al-Sha � i  が ı �  , with Abu �  
Yu � suf   and especially al-Shayba � nı�     composing important works aimed at 
collecting, classifying, condensing, defending, and modifying Abu �  H � anı �  fa’s 
legal opinions.  64   As noted in  Chapter 2 , the inherent dynamic of  ra ゎ y    was 
progressively drawing H � anai sm away from its claimed roots in the legal 
tradition of Kufa. The  ra ゎ y -based approach was, however, vulnerable to 
challenges rooted in Hadith that contradicted H � anafı �   positions. Such 
challenges became increasingly difi cult to ignore as the movement to 
assemble and authenticate the vast body of circulating traditions about 
the Prophet gathered steam. The H � anafı�  s were consequently forced to 
theorize their stance on Hadith, a process that gave rise to explicit H � anafı�   
legal theories. Al-Sha � i  が ı �  ’s conceptualization of the role of Hadith in law 
need not necessarily have played a part in this development, but the cases 
of  が I � sa �  b. Aba � n (d. 221/836) and Abu �  Ja が far al-T � ah � a � wı�   (d. 321/933) dis-
cussed in the next chapter indicate that it in fact did do so.   

   For the Ma � likı �  s, the composition of Ma � lik’s groundbreaking    Muwat � t � a ゎ   
counterintuitively represented the i rst decisive step away from a regional 
tradition: by encapsulating the   tradition of Medina between the covers of 
a book, Ma � lik in effect divorced Medinan practice from the actual local-
ity of Medina and rendered it portable. Although Ma � likism still claimed 

  64     Notably, Abu �  Yu � suf’s  Ikhtila � f Abı �   H � anı �  fa wa-Ibn Abı �   Layla �   and  Radd  が ala �  Siyar al-Awza �  が ı�     , 
and al-Shayba � nı �  ’s  al-Ja � mi が  al-kabı�    r ,  al-Ja � mi が  al-s � aghı�  r ,  al-Radd  が ala �  ahl al-Madı�  na , and 
 al-As � l .  
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to represent the school of Medina, its connection to the city was hence-
forth virtual. The appearance of the  Muwat � t � a ゎ   made possible the emer-
gence of secondary Ma � likı �   writings and indeed necessitated it. Ma � lik’s 
students, like those of al-Sha � i  が ı �  , wrote works that digested and organized 
their master’s opinions, but they also faced the challenge of responding 
to the withering critiques of Ma � lik’s thought that the latter’s codii cation 
in the  Muwat � t � a ゎ   had provoked.  65     This required a systematic rethinking 
of Ma � lik’s ideas and especially of his controversial concept of Medinan 
practice.   As with the H � anafı�  s and their inconsistent approach to Hadith, 
there is evidence (discussed in  Chapter 8 ) that al-Sha � i  が ı�  ’s attack on and 
proposed alternative to this concept had a signii cant inl uence on at least 
some important Ma � likı �  s, resulting in the formulation of a Ma � likı�   legal 
theory with a distinctly Sha � i  が ı �   l avor.   

 This very brief sketch indicates that although developments under 
way among both H � anafı�  s and Ma � likı�  s were already propelling the two 
groups’ legal doctrines away from their   foundational regional traditions, 
  al-Sha � i  が ı �  ’s canonization project severed the “umbilical cord” that con-
nected law to such traditions. The need to respond to al-Sha � i  が ı �  ’s chal-
lenge engaged other jurists in a debate that required the justii cation of 
school opinions in systematic, universally defensible terms. This emerging 
methodological consensus led to a reenvisioning of the nature of the law: 
what had been a mimetic enterprise justii ed in terms of its connection to 
a normative past via particular local traditions was transformed into an 
interpretive project whose parameters within each school were set by the 
paradigm of a founding jurist (or jurists) and his (or their)  followers.   The 
shift from regional traditions to personal legal schools is visible in 
the marked change in the perception of these schools by subsequent gen-
erations of scholars, who abandoned the increasingly procrustean project 
of identifying the regional connections of jurists who followed the four 
imams. Both al-Nasa �  ゎ ı �     (d. 303/915) and – with the benei t of a century 
and a half of hindsight – Abu �  Ish � a � q al-Shı �  ra � zı �     (d. 476/1083) still classii ed 
Ma � lik  , Abu �  H � anı�  fa  , Ah � mad b. H � anbal  , and al-Sha � i    が ı�     as Medinan, Kufan, 
Baghdadi, and Meccan, respectively  , but both omitted such geographical 
designations for the disciples of these scholars and described them purely 
in terms of their attachment to one of the imams  .  66   

  65     Especially  が Abd Alla � h b.  が Abd al-H � akam’s  al-Mukhtas � a  r al-kabı �  r  and  al-Mukhtas � ar 

al-s � aghı�  r , Muh � ammad b.  が Abd al-H � akam’s   lost refutation of al-Sha � i  が ı�   (see  Chap. 8 ), and 
various  masa �  ゎ il  works, of which the best known is Sah � nu � n’s  Mudawwana   .  

  66     Al-Nasa �  ゎ ı�  ,  Tasmiyat fuqaha �  ゎ  al-ams � a � r,  127–28;     Abu �  Ish � a � q   al-Shı�  ra � zı �     ,  T � abaqa � t al-fuqaha �  ゎ  , 
ed. Ih � sa � n  が Abba � s (Beirut: Da � r al-Ra �  ゎ id al- が Arabı �  ,  1970 ), 97 . See also  É ric Chaumont, 
“Sha � i  が iyya,” in  EI2 , 9:185–89, at 185.  
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 Al-Sha � i  が ı �  ’s hermeneutic approach did not, of course, represent the sole 
theory of the law among subsequent Sunni scholars. In the two centu-
ries that followed al-Sha � i  が ı �  ’s death, numerous groups of jurists, continu-
ing in the footsteps of the Kha � rijı �  s   and of Mu が tazilı�     theologians such as 
Ibn  が Ulayya and al-As � amm, declared adherence to a radical literalism. 
By insisting on an exclusively literal interpretation of the canonical texts 
(variously dei ned), they denied the need for most of the hermeneutic 
techniques developed in the i eld of legal theory  . However, such literalist 
approaches did not gain a lasting foothold in mainstream classical Sunni 
law.  67    

  The Question of Conformism ( TAQLI �  D ) 

   It might seem reasonable to equate the apparent wholesale acceptance 
of al-Sha � i  が ı�  ’s precedent by his followers with  taqlı�  d , conformism or 
“blind following.” This, however, creates a paradox. As seen in  Chapter 
3 , al-Sha � i  が ı �  ’s hermeneutic project – the canonization of the sacred sources 
as the only authoritative basis of law – was built upon a radical rejec-
tion of the practice of  taqlı �  d .  É ric Chaumont   speaks for many modern 
scholars when he observes that “the very existence of a [Sha � i  が ı �  ] school 
thus appears contradictory from the outset.”  68   The apparent paradox, 
however, rests on the mistaken identii cation of conformism as the neces-
sary mechanism of authority that binds the followers of a founder-imam 
into a school of law. The identii cation of  taqlı�  d  as an inherent feature 
of the legal schools originates in polemical arguments leveled against the 
legal schools,  69   but it has been subsequently accepted as a de facto tru-
ism in Western scholarship,  70   in spite of the fact it is entirely at odds with 
the self-understanding of the majority of Sha � i  が ı �   jurists throughout the 
ages.  71   For al-Sha � i  が ı �   as for his successors, the term  taqlı�  d  carried a very 
specii c meaning: it denoted the acceptance of a legal position solely on 
the authority of its author, without reference to evidence rooted in the 
normative textual sources. An analysis of the work of al-Sha � i  が ı �  ’s students 

  67     Vishanoff,  Formation of Islamic Hermeneutics , chap. 3.  
  68     Chaumont, “Sha � i  が iyya,” in  EI2 , 9:185.  
  69     This critique is primarily associated with nineteenth- and early twentieth-century Muslim 

reformers such as Muh � ammad al-Shawka � nı�     (d. 1250/1834) and Muh � ammad  が Abduh   
(d. 1323/1905), but it was already voiced much earlier by, e.g., Ibn H � azm   in the i fth/ 
eleventh century. See      が Alı�   b. Ah � mad b.   H � azm   ,  al-Ih�  ka �  m fı �   us � u  l al-ah �  ka �  m , 8 vols. in 2 
( Cairo :  Da � r al-H � adı�  th ,  1984 ), 5:94 .  

  70     See, for example, the contributions by     Norman   Calder   ,    Sherman   Jackson   , and    Mohammad  
 Fadel    to a special issue on the  madhhab  in  Islamic Law and Society  3, no. 2 ( 1996 ) .  

  71     For a detailed discussion, see El Shamsy, “Rethinking  Taqlı �  d .”  
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shows that the way in which they conceptualized their adherence to their 
teacher’s doctrine differed crucially from this understanding of  taqlı �  d . 

 The i rst indication of this is provided by al-Muzanı �  ’s explicit rejec-
tion of  taqlı�  d  in his writings. In the introduction to his compendium, 
al-Muzanı �   reminds the reader that although the goal of his work is to make 
al-Sha � i  が ı �  ’s ideas accessible to the readers, “I hereby inform such persons 
that he forbade that one follow him, or any one else, unquestioningly.”  72   
In a separate work, probably titled “The invalidity of conformism” ( Fasa � d 

al-taqlı �  d ), al-Muzanı�   developed a  kala � m -style dialectical argument  73   to 
demonstrate the rational incoherence of  taqlı�  d :  74    

  A person who arrives at a legal ruling through  taqlı�  d  is asked: “Do you have evi-
dence ( h � ujja ) for this?” If he answers yes, [his claim of]  taqlı�  d  becomes void, since 
it was the evidence that produced the ruling, not  taqlı�  d . If he answers, “I arrived 
at the ruling without evidence,” he is asked, “how can you impose physical pun-
ishments, make intercourse legal, and coni scate property, when God has forbid-
den all of these things except by means of evidence?” If he replies, “I know that I 
am correct, even though I do not know the evidence, because I followed a great 
scholar whom I consider superior in knowledge and who reached this conclusion 
through evidence that is inaccessible to me,” he is told, “if  taqlı�  d  of your teacher is 
permissible, then  taqlı�  d  of your teacher’s teacher is even more permissible, given 
that he must have formed an opinion based on evidence that was inaccessible to 
your teacher in the same way that your teacher came to a conclusion through 
evidence that eluded you.” If he says “yes,” then he has abandoned  taqlı�  d  of his 
teacher and his  taqlı�  d  has shifted to his teacher’s teacher and so on until it reaches 
a scholar from among the Companions of God’s Messenger. If he rejects [this 
conclusion], his position becomes self-contradictory and he should be told: “How 
can it be permissible to follow someone who is junior and of lesser knowledge, 
while it is not permissible to follow one who is senior and more knowledgeable? 
This is contradictory!” If he replies, “[I do this] because my teacher, though he 
is junior, unites in himself the knowledge of those who came before him; as a 
consequence, he has a better overview of the things that he accepts and is more 
knowledgeable regarding the things that he leaves aside,” then he is told, “the 
same would apply to your teacher’s student, as he unites in himself the knowledge 

  72     Al-Muzanı�  ,  Mukhtas � ar  (Da � r al-Kutub al- が Ilmiyya ed.), 7 (Introduction).  
  73     On the form of  kala � m  arguments, see     Josef van   Ess   , “ Disputationspraxis in der islami-

schen Theologie: Eine vorl ä ui ge Skizze ,”  Revue des  é tudes islamiques   44  ( 1976 ):  23 –60 .  
  74     The text is quoted in Ibn  が Abd al-Barr,  Ja � mi が  baya � n al- が ilm , 2:992–93;     al-Khat 	 ı�  b  

 al-Baghda � dı�     ,  al-Faqı�  h wa-l-mutafaqqih , ed.     が A � dil b. Yu � suf   al- が Azza � zı �     , 2 vols. ( Dammam : 
 Da � r Ibn al-Jawzı�   ,  1996 ), 2:136–37 ; and al-Zarkashı �  ,  al-Bah � r al-muh � ı�  t �  , 6:281–82. 
Al-Zarkashı �   attributes this passage to al-Muzanı�  ’s  Kita � b Fasa � d al-ta ゎ wı�  l  (or, more prob-
ably,  Kita � b Fasa � d al-taqlı�  d ;  ibid ., 6:232). I assume that it formed part of the corpus of 
 masa �  ゎ il  transmitted from al-Muzanı �   that includes  Kita � b al-Amr wa-l-nahy , for which see 
    Robert   Brunschvig   , ed. and trans., “‘ Le livre de l’ordre et de la d é fense’ d’al-Muzani ,” 
 Bulletin d’ é tudes orientales   11  ( 1945 –46):  145 –93 .  

terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/CBO9781139649711.012
Downloaded from https://www.cambridge.org/core. University of Sussex Library, on 16 Aug 2018 at 10:40:46, subject to the Cambridge Core

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9781139649711.012
https://www.cambridge.org/core


A Community of Interpretation 187

of his teacher as well as of those before him, so you would have to follow him 
and abandon  taqlı�  d  of your teacher. Therefore, you would have to follow your-
self rather than your teacher.” . . . If he repeats his argument, he ends up declaring 
more recent scholars as more deserving of  taqlı�  d  than the Companions of God’s 
Messenger; the Companion would have to follow the Successor ( ta � bi が ı�   ), and the 
Successor would have to follow his successor, so that the predecessor is always 
inferior to his successor. It is sufi cient grounds [to reject this opinion] if it leads 
to such evil and impiety.  75     

 Al-Muzanı�  ’s argument is a two-way reductio ad absurdum. If the fol-
lower ( muqallid ) defends his  taqlı�  d  by appealing to the greater knowl-
edge that accompanies precedence, then logic demands that he follow 
not his teacher but the ultimate predecessors, that is, the Companions. 
Alternatively, if his position implies that each generation surpasses its 
predecessors in knowledge, then the person most worthy of the follower’s 
allegiance must be the follower himself. 

 This argument had a powerful impact both within and outside the 
Sha � i  が ı �   school. Among the Ma � likı �  s   and the H � anafı�  s  , al-Muzanı�  ’s case 
against  taqlı �  d  became incorporated in school-internal debates regarding 
the permissibility of the practice.  76   These, however, remained inconclusive 
because of the existence of conl icting opinions on the matter attributed to 
Ma � lik, Abu �  H � anı �  fa, and the latter’s students al-Shayba � nı�   and Abu �  Yu � suf.  77   
  The Sha � i  が ı�  s, by contrast, enjoyed no such leeway. Al-Sha � i  が ı�  ’s unequivocal 
condemnation of  taqlı�  d  was not softened by any subsequent reinterpreta-
tion by his immediate students; to the contrary, al-Muzanı�  ’s refutation 
provided a persuasive reassertion of the rational unacceptability of the 
practice. The absolute prohibition of conformism consequently became 
enshrined as an inviolable and enduring premise of Sha � i  が ı �   hermeneutics.   

     That al-Muzanı�  ’s explicit rejection of  taqlı�  d  did not amount to mere 
posturing divorced from actual practice is clear from two characteris-
tics of the way in which both al-Buwayt 	 ı �   and al-Muzanı�   approached 
the work of their teacher:   their insistence on providing textual evidence 
for al-Sha � i  が ı �  ’s positions and their critical stance toward the evidence 

  75     This ending is quoted by Ibn  が Abd al-Barr; the i nal section is less clear in al-Khat 	 ı�  b 
al-Baghda � dı�  ’s version and omitted in al-Zarkashı �  ’s.  

  76     For example, the Ma � likı �   Ibn  が Abd al-Barr   and the H � anafı �   al-Jas 
 s 
 a � s 
    adopted elements 
of al-Muzanı�  ’s argument in their own refutations of  taqlı �  d ; see Ibn  が Abd al-Barr,  Ja � mi が  
baya � n al- が ilm , 2:994, and     al-Jas 
 s 
 a � s 
    ,  Us�  u   l al-i qh al-musamma�   bi-l-Fus �  u  l fı �   al-us�  u   l , ed. 
    が Ujayl   al-Nashamı�     , 4 vols. ( Kuwait :  Wiza � rat al-Awqa � f wa-l-Shu が u � n al-Isla � miyya ,  1994 ), 
3:373–74 .  

  77     For the Ma � likı�  s, see Abu �  al- が Abba � s al-Qurt 	 ubı �  ’  s statement as quoted in al-Zarkashı�  , 
 al-Bah � r al-muh � ı�  t �  , 2:286; for the H � anafı �  s, see al-Jas 
 s 
 a � s 
 ,  Fus � u  l fı �   al-us � u  l , 2:283–85.  
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presented by him. The i rst feature can be seen throughout the compen-
dia in that each quoted opinion is justii ed with direct reference to the 
relevant proof texts. For example, on the subject of the manumission 
contract ( al-muka � taba ), the chapter in al-Buwayt 	 ı �  ’s compendium sup-
ports al-Sha � i  が ı�  ’s argument by quoting as evidence six Hadith as well as 
two Companion reports; al-Muzanı�  ’s corresponding chapter cites seven 
Quranic verses plus one Hadith report.  78   The emphasis on evidence in 
these works stands in marked contrast to their Ma � likı�   and H � anafı�   equiva-
lents in the compendium ( Mukhtas � ar ) of  が Abd Alla � h b.  が Abd al-H � akam   
and the  Ja � mi が  al-kabı�  r  of al-Shayba � nı�      .  が Abd Alla � h’s discussion on manu-
mission contracts mentions only a single Quranic verse, which is quoted, 
epigraph-like, in the beginning of the chapter,  79   while al-Shayba � nı�   gives 
no evidence at all in support of his position on the matter.  80   This does not 
mean that Sha � i  が ı�   scholars had solid evidence for their positions whereas 
the Ma � likı�  s and H � anafı�  s did not. Rather, the comparison demonstrates 
that the Sha � i  が ı �  s made a point of presenting their evidence even in abridged 
compendia. 

 The second feature that distinguishes al-Muzanı�  ’s and al-Buwayt 	 ı�  ’s 
adherence to al-Sha � i    が ı �   from simple conformism is the clear contingency 
of their acceptance of al-Sha � i  が ı �  ’s positions. The students did not simply 
passively reproduce al-Sha � i  が ı �  ’s evidence, but rather actively evaluated the 
proofs presented by their master and – as seen in previous sections – 
openly amended his statements and even disagreed with him when his 
evidence or reasoning failed to convince them. This demonstrates that 
though al-Buwayt 	 ı�   and al-Muzanı �   followed al-Sha � i  が ı �  , in the sense that 
they accepted prima facie al-Sha � i  が ı �  ’s legal reasoning and the resulting 
opinions, this acceptance was always conditional, dependent on their 
own evaluation of the accuracy and persuasiveness of al-Sha � i  が ı �  ’s argu-
ments and evidence. In their works, they thus presented al-Sha � i  が ı �  ’s rulings 
accompanied in each case by the relevant textual evidence. This provided 
their readers with the possibility of replicating al-Sha � i  が ı �  ’s chain of reason-
ing, should they desire to do so    . 

   This combination of substantive opinions and the hermeneutic prin-
ciples that gave rise to them rendered the Sha � i  が ism of al-Buwayt 	 ı �   and 
al-Muzanı �   transparent: each opinion could be justii ed as an interpretation 

  78     This chapter of  が Abd Alla � h’s compendium is reproduced in Brockopp,  Early Ma � likı �   law , 
228–83.  

  79     Brockopp,  Early Ma � likı�   Law , 228.  
  80         Al-Shayba � nı�     ,  al-Ja �  mi が  al-kabı�  r , ed.    Abu �  al-Wafa �  ゎ    al-Afgha � nı �      ( Hyderabad :  Lajnat Ih � ya �  ゎ  

al-Ma が a � rif al-Nu が ma � niyya ,  1937  or 1938), 305–7 .  
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of authoritative sources arrived at through the application of explicit 
rules. This made the process repeatable and, in Karl Popper’  s phrase, 
falsii able,  81   and it contrasts with the opacity inherent in the concept of 
 taqlı�  d  dei ned as “the acceptance of a position without evidence.”  82   The 
formation of a Sha � i  が ı �   school, based on al-Sha � i  が ı �  ’s work as the paradigm 
within whose parameters his students would elaborate and extend his 
legacy, did not, therefore, imply or require conformism on the part of the 
students. Following al-Sha � i  が ı�   meant that the students were released from 
the necessity of beginning legal reasoning on each issue from scratch; 
but it did not mean that they felt free to abandon the essential connec-
tion between textual evidence and legal ruling  . This connection, and the 
attendant disavowal of conformism, were maintained by al-Buwayt 	 ı�  ’s 
and al-Muzanı �  ’s successors and became a permanent and central feature 
of the self-image of the Sha � i  が ı �   school.      

  Varieties of Sha � fi が ism 

 Like any paradigm, that of al-Sha � i  が ı�   was open to divergent interpretations. 
It should be remembered that al-Sha � i  が ı�   lived in Egypt for a mere i ve or six 
years before his death, while most of his students survived him by several 
decades. It would be unrealistic to assume that the students received and 
circulated their master’s teachings as a fully formed and complete package, 
making no characteristic marks of their own on the body of material that 
they passed down to their own students. The longest-lived of al-Sha � i  が ı�  ’s 
students was al-Rabı�   が , who outlasted him by sixty-four years. However, 
al-Rabı�   が    was not generally considered a distinguished jurist; he specialized 
in the transmission of al-Sha � i    が ı�  ’s writings (as well as Hadith), seemingly 
never composing a work of his own, and his input to the shaping of Sha � i  が ı�   
doctrine was thus more limited. Al-Buwayt 	 ı�   and al-Muzanı�  , on the other 
hand, had a keen interest and prior training in jurisprudence, and their 
particular backgrounds and predilections inevitably inl uenced the way in 
which they received and extended al-Sha � i  が ı�  ’s thought in their respective 
compendia. It should hardly come as a surprise that the two developed 
distinctly different interpretations of al-Sha � i  が ı�  ’s work and that these inter-
pretations correlate strongly with their previous intellectual afi liations. 

 As seen in  Part II  of this book, al-Buwayt 	 ı �   was a former Ma � likı �  . He 
adhered to a staunchly traditionalist theology and even gave his life to 

  81         Karl R.   Popper   ,  The Logic of Scientii c Discovery  ( London :  Routledge ,  2002 ), 18 .  
  82     “Qabu � l qawl bi-la �  h � ujja”; see  Chap. 3 .  
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its defense during the Inquisition. Al-Buwayt 	 ı�  ’s personal afi nity with 
the traditionalists ( ahl al-h � adı�  th ) is evident also in his scholarship.   His 
treatment of his teacher’s corpus demonstrates a clear tendency toward 
  accentuating the signii cance of Hadith in accordance with the tradi-
tionalist style of addressing legal questions.  83   For example, in abridg-
ing al-Sha � i  が ı�  ’s prose in his compendium, al-Buwayt 	 ı�   generally omits his 
teacher’s complex legal discussions but retains – and, as mentioned ear-
lier, even adds – evidence from transmitted reports. Consequently, while 
al-Sha � i  が ı �  ’s arguments in support of particular legal positions draw on a 
number of methodological tools, including proof texts as well as argu-
mentative techniques such as   analogy ( qiya � s ), al-Buwayt 	 ı �   typically pres-
ents al-Sha � i  が ı�  ’s opinions accompanied simply by the relevant Hadith or 
Companion reports.   

 In the realm of legal theory, al-Buwayt 	 ı �   actively downplays analogy, 
which was viewed with great suspicion by the Hadith-oriented scholars 
of his time.  84   He mentions analogy explicitly only to limit its applicabil-
ity  85   and provides no other discussion of the practice. Indeed, on a num-
ber of occasions al-Buwayt 	 ı�   amends al-Sha � i  が ı�  ’s wording in his paraphrase 
in order to excise references to analogy. In a section of the compendium 
that appears to be based on al-Sha � i  が ı�  ’s discussion of  istih � sa � n  in his  Risa � la , 
what had in the original text been a list of preconditions for the use 
of analogy is transformed, in al-Buwayt 	 ı �  ’s rendering, into preconditions 
for the interpretation of scripture in general.  86   On another occasion, 
al-Buwayt 	 ı �   reproduces al-Sha � i  が ı�  ’s known dictum to the effect that in situ-
ations where two   Companions of the Prophet disagreed on an issue,   the 
opinion that is closer to that supported by analogy is to be preferred.  87   
However, the quotation given in the compendium contains a signii cant 
change: “analogy” as the criterion of priority is replaced by “Quran 
and Sunna.”  88   Further, of the two positions found in al-Sha � i  が ı �  ’s corpus 

  83     For a detailed discussion of the traditionalist features of al-Buwayt 	 ı�  ’s style of jurispru-
dence, see my “First Sha � i  が ı�  .”  

  84     See     Scott C.   Lucas   , “ The Legal Principles of Muh � ammad b. Isma �  が ı�  l al-Bukha � rı �   and Their 
Relationship to Classical Salai  Islam ,”  Islamic Law and Society   13  ( 2006 ):  289 –324 , at 
303–35.  

  85     Al-Buwayt 	 ı�  ,  Mukhtas � ar , fols. 173a and 173b (Ba � b fı �   al-Risa � la); see also     El   Shamsy    and 
   Aron   Zysow   , “ Al-Buwayt 	 ı�  ’s Abridgment of al-Sha � i  が ı�  ’s  Risa � la : Edition and Translation ,” 
 Islamic Law and Society   19  ( 2012 ):  327 –55 .  

  86     Compare al-Sha � i  が ı�  ’s  Risa � la , in  Umm , 1:237 (paras. 1472–73), with al-Buwayt 	 ı�  ’s 
 Mukhtas � ar , fol. 169b (Ba � b fı �   al-Risa � la), and El Shamsy and Zysow, “Al-Buwayt 	 ı�  ’s 
Abridgment,” 335.  

  87      Umm , 7:610.  
  88     Al-Buwayt 	 ı�  ,  Mukhtas � ar , fol. 108a (Ba � b al-wadı �   が a).  
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regarding the relative hierarchy of analogy and the opinions of prophetic 
Companions, al-Buwayt 	 ı �   includes in his work only one – namely, the 
position that grants greater weight to the Companions,   a characteristic 
of the traditionalist approach  .  89     Al-Buwayt 	 ı�  ’s traditionalist orientation 
is also evident in his unabashed use of the Hadith principle   to amend 
al-Sha � i  が ı �  ’s opinions, in line with the traditionalists’ general insistence on 
acknowledging the prima facie normativity of any Hadith that has been 
determined to be authentic  .  90   

 In addition to its strongly traditionalist bent, al-Buwayt 	 ı�  ’s compendium 
displays a   distinctly conciliatory attitude toward Ma � likism. The breath-
less polemics of al-Sha � i  が ı�  ’s  Ikhtila � f Ma � lik    are toned down signii cantly in 
al-Buwayt 	 ı�  ’s corresponding chapter, “al-Wad �  が"が ala �  Ma � lik.” Instead of repli-
cating al-Sha � i  が ı�  ’s aggressive attacks on Ma � lik’s concept of Medinan prac-
tice, al-Buwayt 	 ı�   portrays the differences between Ma � lik and al-Sha � i  が ı�   in a 
markedly neutral format: “Ma � lik holds X, al-Sha � i  が ı�   holds Y, and the lat-
ter’s evidence consists of Hadith Z.”  91   On one occasion, al-Buwayt 	 ı�   even 
claims agreement between Ma � lik and al-Sha � i  が ı�   where there was none. 
In the case of a pregnant woman breaking her fast   out of fear for her 
unborn child, Ma � lik believed that the woman would simply have to make 
up for the missed days of fasting,  92   while al-Sha � i  が ı�   held that she would 
additionally need to give a specii ed amount of alms per missed day.  93   In 
al-Buwayt 	 ı�  ’s compendium, Ma � lik’s position is quoted as conforming to 
that of al-Sha � i  が ı�  .  94   However, Ibn Wahb   and Ibn al-Qa � sim  , the Egyptian 
students of Ma � lik, both held the same opinion as al-Sha � i  が ı�   on this matter,  95   
so al-Buwayt 	 ı�  ’s  qa � la Ma � lik  could be interpreted to refer to the dominant 
position of Ma � likı�   doctrine as taught in early third-/ninth-century Egypt  .   

     Al-Buwayt 	 ı�  ’s peer al-Muzanı�  , by contrast, sets a very different empha-
sis in his compendium. Al-Muzanı�   had been a H � anafı�   before becom-
ing al-Sha � i  が ı�  ’s disciple,  96   and his scholarship continued to exhibit 

  89     Compare  Risa � la , in  Umm , 1:275 (paras. 1810–11);  Umm , 8:764; al-Buwayt 	 ı�  ’s  Mukhtas � ar , 
fols. 172a and 172b (Ba � b fı �   al-Risa � la); and El Shamsy and Zysow, “Al-Buwayt 	 ı�  ’s 
Abridgment,” 342.  

  90         Susan   Spectorsky   , “ Ah � mad ibn H � anbal’s  Fiqh  ,”  Journal of the American Oriental Society  
 102  ( 1982 ):  461 –65 , at 461.  

  91     See al-Buwayt 	 ı�  ,  Mukhtas � ar , fol. 178a onward (al-Wad �  が"が ala �  Ma � lik).  
  92     Ma � lik,  Muwat � t � a ゎ  , 1:308.  
  93      Umm , 8:713–14.  
  94     Al-Buwayt 	 ı�  ,  Mukhtas � ar , fol. 184a (al-Wad �  が"が ala �  Ma � lik).  
  95     For Ibn al-Qa � sim, see Sah � nu � n,  Mudawwana , 1:210; for Ibn Wahb, see     Ibn Juzayy   al-Kalbı�     , 

 al-Qawanı�  n al-i qhiyya  ( Tunis :  al-Da � r al- が Arabiyya li-l-Kita � b ,  1982 ), 129  (Ba � b fı �   lawa � zim 
al-ift 	 a � r).  

  96     Ibn al-S � ala � h,  T � abaqa � t al-fuqaha �  ゎ  al-sha � i  が iyya , 2:683.  
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characteristics closely associated with H � anafı�   discourse. The tradition-
ist Abu �  Zur が a al-Ra � zı�    , who studied with al-Sha � i  が ı �  ’s students in Egypt, 
had apparently shunned al-Muzanı �  ’s teaching circle with the explana-
tion that he had “no desire for legal reasoning and disputation ( al-kala � m 

wa-l-muna � z � ara ).”  97   The style of al-Muzanı�  ’s compendium displays clear 
parallels to the H � anafı�   approach. While al-Muzanı�  , like al-Buwayt 	 ı�  , uses 
Hadith extensively as evidence for al-Sha � i  が ı�  ’s positions, his rearrange-
ment and evaluation of al-Sha � i  が ı �  ’s arguments are shaped by the primary 
criterion of   consistency. The key feature of al-Muzanı�  ’s approach is its 
prioritization of higher-order principles above individual opinions, a 
tendency that is evident in his strategy, described earlier, of extracting 
maxim-like rules (which he calls  us � u  l ) from al-Sha � i  が ı �  ’s work and using 
these to overrule or modify al-Sha � i  が ı �  ’s actual opinions.  98   Another exam-
ple of al-Muzanı �  ’s emphasis on overarching principles is found in his 
discussion of the    z � iha � r  vow, the repudiation of a wife by her husband, 
which can generally be revoked only through atonement ( kaffa � ra ) per-
formed by the husband.  99   He reports that al-Sha � i  が ı �   had held conl icting 
views on the question of whether the divorce and subsequent remarriage 
of the couple would cancel the need for atonement. Al-Muzanı�   argues 
that it would, likening the marriage contract to one involving property 
rights, which are terminated by the sale or renunciation of the property 
(analogous to divorce);   this position, he claims, is “closer to [al-Sha � i  が ı�  ’s] 
principle and more appropriate as his opinion” ( ashbah bi-as � lihi wa-awla �  
bi-qawlih ).  100   This strategy also enables al-Muzanı�   to develop effective 
critiques of rival doctrines: in his discussion of preemption   ( shuf が a ), he 
notes that the H � anafı�   position to grant preemption even in the absence of 
the seller contradicts the H � anafı�  s’ general principle that no judgment can 
be entered against an absent defendant.  101   

 Al-Muzanı�  ’s drive for consistency is rel ected in the prominence granted 
to   analogy in his compendium. Al-Muzanı�   cites al-Sha � i  が ı �  ’s use of analogy 

  97     Ibn Abı�   H � a � tim al-Ra � zı �  ,  al-Jarh �  wa-l-ta が dı �  l , 2:204. I translate  kala � m  in this instance as 
legal reasoning; as seen in Chap. 1, it carried this meaning, and had it here referred to 
engagement in rationalist theological discussions, Ibn Abı�   H � a � tim   would hardly have 
described al-Muzanı�   as upright and trustworthy ( s � adu  q ) in the same breath as reporting 
this anecdote.  

  98     This was already noted by     John   Burton      in “ Rewriting the Timetable of Early Islam ,” 
 Journal of the American Oriental Society   115  ( 1995 ):  453 –62 , at 459.  

  99     On the  z � ih � a � r  vow, see     Gerald   Hawting   , “ An Ascetic Vow and an Unseemly Oath?  I � la �  ゎ   
and  Z � iha � r  in Muslim Law ,”  Bulletin of the School of Oriental and African Studies   57  
( 1994 ):  113 –25 .  

  100     Al-Muzanı�  ,  Mukhtas � ar , 279 (Ba � b ma �  yu � jibu  が ala �  al-mutaz � a � hir al-kaffa � ra).  
  101     Al-Muzanı�  ,  Mukhtas � ar , 171 (Mukhtas � ar al-shuf が a min al-Ja � mi が ).  
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and discusses it himself frequently, all in all about a hundred times in 
his work, in sharp contrast to a mere two references to the subject in 
al-Buwayt 	 ı �  ’s compendium. In further contradistinction to al-Buwayt 	 ı �  , 
al-Muzanı �   states explicitly that it is analogy that constitutes the decisive 
criterion in cases where the Companions of the Prophet differed. He syn-
thesizes al-Sha � i  が ı�  ’s complex discussions of this rule into the maxim-like 
principle  , “When they disagree, then our method (lit. our  madhhab ) is 
analogy” ( wa-idha �  ikhtalafu   fa-madhhabuna �  al-qiya � s );  102   or, on another 
occasion, after outlining two Companions’ contradictory positions on 
an issue, “This constitutes disagreement and its resolution is analogy” 
( wa-ha � dha �  ikhtila � f wa-sabı�  luhu al-qiya � s ).  103   This pursuit of consistency 
through analogical extensions was, as seen in  Chapter 1 , a characteristic 
of the  ra ゎ y  method of dialectic debate championed by the H � anafı�  s.         

   Al-Buwayt 	 ı �   and al-Muzanı �   thus developed different interpretations of 
al-Sha � i  が ı �  ’s paradigm, shaped by their methodological and perhaps also 
personal backgrounds and allegiances. These two divergent interpreta-
tions gave rise to two distinct strands within the early Sha � i  が ı �   school: one 
based on al-Buwayt 	 ı�  ’s Hadith-oriented approach, the other characterized 
by al-Muzanı�  ’s quest for consistency through sophisticated legal – par-
ticularly analogical – reasoning. Furthermore, these two strands do not 
represent the entire legacy of al-Sha � i  が ı �  ’s students: other students, such as 
H � armala  , also produced their own interpretations of al-Sha � i    が ı�  ’s thought, 
and even scholars such as Muh � ammad b.  が Abd al-H � akam  , whose primary 
afi liation was not with the Sha � i  が ı�   school, played a key role in the dif-
fusion of Sha � i    が ı �   doctrine through teaching. Although the works of the 
latter two scholars are no longer extant, all of these strands of Sha � i    が ı �   
thought survived beyond the third/ninth century.   The existence of these 
multiple strands of interpretation, each appealing to a different constit-
uency, played an important part in enabling the Sha � i  が ı �   paradigm and 
its central canonizing thesis to ini ltrate and inl uence other intellectual 
factions  . This process culminated in the acceptance of canonization by 
scholars across the Sunni spectrum and the establishment of a common 
methodological basis in Sunni scholarship.   The diffusion and inl uence of 
al-Sha � i  が ı �  ’s thought beyond the Sha � i  が ı �   school are explored in the follow-
ing chapter.        

  102     Al-Muzanı�  ,  Mukhtas � ar , 124 (Ba � b al-rajul yabı�   が u al-shay ゎ  ila �  ajal . . .).  
  103     Al-Muzanı�  ,  Mukhtas � ar , 298 (Ba � b  が iddat al-wafa � ).  
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   The suggestion that al-Sha � i  が ı �  ’s ideas on revelation and its interpretation 
had a profound impact on the trajectory of Islamic scholarship beyond 
the Sha � i  が ı �   school is by no means new. The great Muslim thinker Fakhr 
al-Dı�  n al-Ra � zı �     (d. 606/1209) compared al-Sha � i  が ı �  ’s contribution to Islamic 
law with that of Aristotle to logic: both formulated for the i rst time 
abstract principles and dei nitions to govern processes of reasoning that 
had previously been carried out in an unrel ected and therefore unsystem-
atic way.  1   In the modern study of Islamic law, Joseph Schacht   concurred 
with al-Ra � zı �  , arguing that al-Sha � i  が ı�  ’s legal-theoretical doctrine, particu-
larly the central role that he granted to Hadith, eventually came to be 
accepted by all Sunni schools of law.  2   Nas 
 r H � a � mid Abu �  Zayd   has gone 
even further to claim that al-Sha � i  が ı�  ’s inl uence transcended law and pro-
foundly shaped the Muslim attitude toward revelation in general.  3   

 The following sections sketch the spread and adoption of al-Sha � i  が ı�  ’s 
ideas, and in particular his revolutionary project of canonization, across 
the landscape of third-/ninth-century Muslim thought. They trace the 
initial impact of Sha � i  が ı �  ’s theory on other important constituencies in 
Islamic scholarship: traditionalists ( ahl al-h � adı �  th ), H � anafı�  s, and Ma � likı�  s, 
as well as other jurists, theologians, and Quranic exegetes. Such a venture 
contains by necessity an element of speculation, given that observable 
similarity does not necessarily imply inl uence. In addition, the survey of 

     Chapter 8 

 Canonization beyond the Sha � i  が ı�   School   

  1         Fakhr al-Dı�  n   al-Ra � zı �     ,  Mana�  qib al-Ima �  m al-Sha �  i  が ı�   , ed.    Ah � mad H � ija � zı �     al-Saqqa �     ( Cairo : 
 Maktabat al-Kulliyya � t al-Azhariyya ,  1986 ), 156 .  

  2     Schacht,  Introduction to Islamic Law , 58–59.  
  3         Abu �    Zayd   ,  Al-Ima �  m al-Sha �  i  が ı�   wa-ta ゎ sı�  s al-aydiyu   lu  jiyya al-wasat 	 iyya  ( Cairo :  Sı �  na �  , 

 1992 ) .  
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third-/ninth-century literature on which this study is based is far from 
comprehensive. Nonetheless, taken together, the abundant indications 
provided by this tentative sketch support the conclusion that al-Sha � i  が ı�  ’s 
theory of canonization quickly found its way into the broader intellectual 
discourse of his time and exerted a formative inl uence on the emerging 
Islamic sciences.  

  The Traditionalists 

   A crucial step in the eventual creation of a common methodological basis 
shared by all Sunni scholars was the gradual convergence of the respec-
tive positions of the traditionalists ( ahl al-h � adı �  th ) and the   rationalists ( ahl 

al-ra ゎ y ) over the course of the third/ninth century. This development led 
to the acceptance of juristic reasoning by the former and the integration 
of the Hadith sciences into jurisprudence by the latter.  4   In this rapproche-
ment, al-Sha � i  が ı �  ’s legal hermeneutic, mediated by his students, played a 
central role. This section sketches the inl uence of al-Sha � i    が ı�  ’s ideas on 
traditionalist scholarship in the third/ninth century; the next investigates 
their reception among the  ra ゎ y -minded H � anafı�  s. 

 The primary reason for the appeal of al-Sha � i  が ı�  ’s theory among the  ahl 

al-h � adı�  th  was most probably its potential for resolving an acute dilemma 
that confronted traditionalist scholars at this time. This was the seemingly 
unavoidable choice between, on the one hand, being hopelessly outgunned 
in debates with the  ahl al-ra ゎ y , who – as seen in  Chapter 1  – could draw on 
a sophisticated arsenal of argumentative strategies  ; or, on the other hand, 
adopting the latter’s legal reasoning but thereby transgressing against their 
own principles by, as the traditionalists saw it, ascribing fallible human 
opinions to God and His Prophet. This tension, and the resolution offered 
by the Sha � i  が ı�  s, are well illustrated by a dream that   Abu �  Ja が far al-Tirmidhı�   
(d. 295/907) claimed to have had in the Prophet’s mosque in Medina. In 
the dream, Abu �  Ja が far asked Prophet Muh � ammad whether he should fol-
low the opinions ( raゎy ) of Ma � lik or of al-Sha � i  が ı�  . The Prophet replied that 
while he should follow those opinions of Ma � lik that were in accordance 
with the Sunna, the opinions of al-Sha � i  が ı�   were not mere opinions, but 
rather represented the Sunna itself.  5   Abu �  Ja が far subsequently traveled to 
Egypt to study al-Sha � i  が ı�  ’s works with al-Rabı�   が .   Irrespective of whether 

  4     See     Christopher   Melchert   , “ Traditionist-Jurisprudents and the Framing of Islamic Law ,” 
 Islamic Law and Society   8  ( 2001 ):  383 –406 .  

  5         Abu �  Nu が aym   al-Is 
 baha � nı�     ,  H � ilyat al-awliya �   ゎ  wa-t 	 abaqa�  t al-as �  i ya�   ゎ  , 10 vols. ( Cairo :  Maktabat 
al-Kha � njı �   ,  1932 –38 ; repr., Beirut: Da � r al-Kita � b al- が Arabı �  , 1967–68), 9:100.  
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Foundations of a New Community196

Abu �  Ja が far did in fact experience such a dream, the report shows that 
third-/ninth-century Sha � i  が ı �   scholars claimed that they could offer a kind 
of legal reasoning that was fully compatible with the Sunna and thus free 
of the intellectual speculation that was causing the mushrooming phe-
nomenon of conl icting personal juristic opinions    . 

 Did traditionalist scholars accept this claim? To a signii cant extent, it 
seems that they did. As mentioned in the preceding chapter, the ultimate 
    Hadith scholar Ah � mad b. H � anbal is known to have studied legal theory 
with al-Sha � i  が ı �  ; the latter, in turn, relied on Ah � mad’s expertise in the evalu-
ation of Hadith. Statements attributed to Ah � mad indicate both his deep 
suspicions about  ra ゎ y  and his approval, even if reluctant, of al-Sha � i  が ı�   as a 
jurist. When one of Ah � mad’s students  6   sought his advice regarding with 
whom to study  ra ゎ y , Ah � mad’s reply was “With no one.” When the student 
insisted on an answer, he conceded: “If you must study  ra ゎ y , then study 
the  ra ゎ y  of al-Sha � i  が ı �  .”  7   According to another report, Ah � mad explicitly 
acknowledged the indebtedness of the traditionalists to al-Sha � i  が ı �  : “Our 
napes, as  as � h � a � b al-h � adı �  th , were in the hands of Abu �  H � anı �  fa   and not to 
be wrested away until we saw al-Sha � i  が ı�  .”  8   Numerous other reports attest 
to Ah � mad’s endorsement of al-Sha � i  が ı �  : he recruited the prominent tradi-
tionalist al-H � umaydı�     to al-Sha � i  が ı �  ’s circle,  9   he sent a copy of al-Sha � i    が ı�  ’s 
 Risa � la    to Ish � a � q b. Ra � hawayh   (d. 238/853),  10   and he is said to have called 
al-Sha � i  が ı �   a mercy for the entire Muslim community.  11   Ah � mad’s son,  が Abd 
Alla � h  , quoted passages of al-Sha � i  が ı �  ’s writing from notes that his father 
had written in his own hand.  12   Furthermore, Ah � mad’s theorization of 
the relationship between the Quran and the Sunna bears the imprint of 
al-Sha � i  が ı �  ’s inl uence: when asked whether he considers “the Sunna to 
determine the [meaning] of the Book,” that is, the Quran, Ah � mad replied, 
“I say: the Sunna indicates the meaning of the Quran ( al-sunna tadullu 

 が ala �  ma が na �  al-kita � b ).”    13   Thus when Ah � mad’s son asked his father about 

  6     This was Muh � ammad b. Wa � rah al-Ra � zı�     (d. between 265 and 270/879 and 884), whose 
name is given wrongly as Muh � ammad b. Faza � ra al-Ra � zı�   in most manuscripts of Ibn  が Abd 
al-Barr’s  Intiqa �  ゎ  ; see the editor’s note in  Intiqa �  ゎ  , 128.  

  7     Ibn  が Abd al-Barr,  Intiqa �  ゎ  , 128.  
  8     Ibn Abı�   H � a � tim al-Ra � zı�  ,  A � da � b al-Sha � i  が ı�   , 55; translated by Christopher Melchert in 

“Traditionist-Jurisprudents,” 397.  
  9     Ibn Abı�   H � a � tim,  al-Jarh �  wa-l-ta が dı �  l , 7:203.  

  10     Ibn Abı�   H � a � tim,  al-Jarh �  wa-l-ta が dı �  l , 7:204.  
  11     Ibn Abı�   H � a � tim,  A � da � b al-Sha � i  が ı�   , 57.  
  12     Ah � mad b. H � anbal,  al- が Ilal wa-ma が rifat al-rija � l , 2:383; cf.  Umm , 7:322.  
  13     Ah � mad b. H � anbal,  Masa �  ゎ il , 438. Compare to the  Risa � la , in  Umm , 1:43 (para. 308), and 

especially  Umm , 8:44, where al-Sha � i  が ı�   compels his opponent to declare that the Sunna 
indicates the meaning of the Quran in exactly the words that Ah � mad employed.  
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Quranic verses that could be either general or particular, Ah � mad recited 
verse 4:11, which enjoins parents to leave an inheritance   for their chil-
dren, and explained that although on the surface the verse applies to all 
children, the Sunna indicates that unbelieving children and children who 
have killed a parent are excluded from the purview of the verse.    14   Both 
the specii c example and the terminology Ah � mad uses to discuss it ( z � a � hir   , 
 が  a � mm , and  kha � s � s �    ) have clear parallels in al-Sha � i  が ı �  ’s legal-theoretical dis-
cussions as found in his writings.  15   

 There is another strand of statements, also attributed to Ah � mad b. 
H � anbal, that discourage traditionalists from studying al-Sha � i  が ı�  ’s books and 
brand his work on legal theory a reprehensible innovation.  16   The most 
likely explanation for the divergence between these statements and those 
mentioned earlier lies in the events that took place between al-Sha � i  が ı�  ’s death 
in 204/820 and Ah � mad’s death more than thirty years later. In this period, 
the Quranic Inquisition   in Baghdad had targeted traditionalists such as 
Ah � mad and led to a split among traditionalists. Ah � mad, as one of the most 
uncompromising traditionalists, was willing to anathemize anyone who 
insisted on the createdness of the Quran  , including adherents of the com-
promise position that conceded that the material and audible manifesta-
tions of the Quran were created.  17   The extreme traditionalists thus clashed 
with two of the most prominent Sha � i  が ı�   jurists of the time, al-Muzanı�     in 
Egypt and al-Kara � bı�  sı�     in Baghdad.  18   Those of Ah � mad’s statements that 
reject al-Sha � i  が ı�  ’s work and declare Hadith a sufi cient basis for lawmaking 
appear to be a product of this polarization within Ah � mad’s circle. Whether 
or not the latter group of statements is authentic  , Ah � mad’s original attach-
ment to al-Sha � i  が ı�   seems too strong to call into serious question.     

 It is likely that the traditionalists’ adoption of al-Sha � i  が ı�  ’s hermeneu-
tic was signii cantly   facilitated by al-Buwayt 	 ı�  . As seen earlier, al-Buwayt 	 ı �   
had a close afi nity, both intellectual and personal, to the  ahl al-h � adı �  th , 
and he enjoyed the trust of traditionalist scholars such as Abu �  Da � wu � d 
al-Sijista � nı�      19   and al-H � umaydı�      20   as well as Ah � mad b. H � anbal   himself, 

  14     Ah � mad b. H � anbal,  Masa �  ゎ il , 442.  
  15     See, e.g.,  Umm , 8:43–51. This section contains both a discussion of the particularization 

of the inheritance verse and the dei nition of the Sunna as indicating the meaning of the 
Quran.  

  16     Ibn Abı�   Ya が la � ,  T � abaqa � t al-h � ana � bila , 1:139.  
  17     Brown,  Canonization of al-Bukha � rı �   and Muslim , 76–78.  
  18     For al-Muzanı�  , see al-Khalı�  lı �  ,  Kita � b al-Irsha � d , 1:431, and Ibn  が Abd al-Barr,  Intiqa �  ゎ  , 170; 

for al-Kara � bı�  sı �  , see al-Dhahabı�  ,  Siyar a が la � m al-nubala �  ゎ  , 11:289.  
  19     Al-Dhahabı�  ,  Ta � rı �  kh al-isla � m , 14:335.  
  20     Al-Khat 	 ı�  b al-Baghda � dı �  ,  Ta � rı �  kh Madı�  nat al-Sala � m , 16:441.  
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who singled out al-Buwayt 	 ı �   for recommendation from among al-Sha � i  が ı�  ’s 
 students.  21   Al-Buwayt 	 ı �  ’s interpretation of Sha � i  が ism, which placed a pri-
mary emphasis on Hadith and subjected individual legal opinions to the 
test of the “Hadith principle  ,” must have offered reassurance to tradi-
tionalists eager to i nd an acceptable way of responding to the challenge 
posed by  ra ゎ y  without sacrii cing the sovereignty of transmitted reports. 
Al-Buwayt 	 ı�  ’s Sha � i  が ism provided a mechanism for harnessing the power of 
legal reasoning for the systematic analysis and reconciliation of revealed 
texts, which was necessary to address the myriad hypothetical scenarios 
generated by the  ra ゎ y  method; but it embedded such techniques, and par-
ticularly the tool of analogy, in a methodological hierarchy   that guar-
anteed the primacy of the Quran and Hadith as well as the opinions of 
prophetic Companions. It is unsurprising, then, that al-Buwayt 	 ı�   attracted 
a large number of students with traditionalist backgrounds and that his 
compendium   achieved wide circulation among the  ahl al-h � adı �  th .  22     

 The impact of al-Sha � i  が ı �  ’s ideas on the traditionalists is demonstrated 
by three related phenomena. The i rst of these is the   widespread adop-
tion by Sha � i  が ı�  -afi liated Hadith scholars ( muh � addithu  n )   of the division of 
labor suggested by al-Sha � i  が ı �  , involving the authentication of Hadith by 
the  muh � addithu  n  and the use of this verii ed material by jurists to derive 
law.  23   A signii cant number of third-/ninth-century Hadith scholars who 
had studied al-Sha � i  が ı�  ’s works appear to have taken this course: they did 
not themselves develop legal arguments but rather placed their Hadith 
expertise in the service of Sha � i  が ı �   teaching by providing textual support 
for al-Sha � i  が ı�  ’s arguments. Abu �  Da � wu � d   explicitly stated that the Hadith 
he had collected served this purpose.  24   Abu �   が Awa � na al-Isfara � yı �  nı�     and Ibn 
Khuzayma   quoted al-Sha � i  が ı �   both as a Hadith transmitter and as a jurist. 
Abu �   が Awa � na appended al-Sha � i  が ı�  ’s legal reasoning to Hadith reports,  25   
while Ibn Khuzayma quoted al-Sha � i    が ı�  ’s positions to answer legal questions 
that were not covered by the sources  26   and defended al-Sha � i  が ı�   against the 

  21     Ibn  が Abd al-Barr,  Intiqa �  ゎ  , 128.  
  22     See my “First Sha � i    が ı �  ,” 323–30.  
  23     Melchert, “Traditionist-Jurisprudents,” 393–94.  
  24         Abu �  Da � wu � d   al-Sijista � nı�     ,  Risa � lat al-Ima � m Abı�   Da � wu  d ila �  ahl Makka fı �   was � f sunanih , 

in  Thala �  th rasa �   ゎ il fı �    が ilm mus�  t 	 alah �   al-h�  adı �  th , ed.     が Abd al-Fatta � h �  Abu �    Ghudda   , 27–54 
( Aleppo :  Maktab al-Mat 	 bu �  が a � t al-Isla � miyya ,  1997 ), at 32, 46, and 54 .  

  25         Abu �   が Awa � na   al-Isfara � yı�  nı �     ,  Musnad Abı�    が Awa�  na , ed.    Ayman b.  が A � rif   al-Dimashqı�     , 5 vols. 
( Beirut :  Da � r al-Ma が rifa ,  1998 ) ; see, for example, 1:67 and 3:304. On Abu �   が Awa � na’s tradi-
tionalist Sha � i  が ism, see also Brown,  Canonization of al-Bukha � rı �   and Muslim , 113–14.  

  26     Ibn Khuzayma quotes al-Sha � i  が ı�  ’s hardship maxim  , “When an issue becomes constricted, 
it expands” ( al-shay ゎ  idha �  d � a � qa ittasa が a ); see     Ibn   Khuzayma    [Muh � ammad b. Ish � a � q 
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charge that a particular opinion of his had no textual basis by citing a 
relevant Hadith.  27   Abu �  al- が Abba � s al-As 
 amm   extracted the Hadith found 
in al-Sha � i  が ı�  ’s work and taught them as a separate work of Hadith,  28   thus 
presenting al-Sha � i  が ı �   as a bona i de Hadith scholar. Abu �  Bakr b. Ziya � d 
al-Naysa � bu � rı �     (d. 324/935 or 936) wrote a work that was aimed at pro-
viding better chains of transmission   for the Hadith used in al-Muzanı �  ’s 
compendium  .  29   These scholars thus no longer saw themselves as locked 
in an adversarial struggle against legal reasoning but rather perceived and 
pursued a complementary relationship between their efforts and those of 
the jurists.   

 Second, it is clear that several traditionalists in this period   adopted 
al-Sha � i  が ı �  ’s methods of legal reasoning and used his hermeneutic tools 
in their own work. Muh � ammad b. Nas 
 r al-Marwazı�  ’  s  Sunna  is a par-
tial commentary on the  Risa � la  that contains a lengthy discussion of 
al-Sha � i  が ı �  ’s theory of abrogation ( naskh )  .  30   Al-Marwazı�   endorsed the use 
of abrogation and even argued that the Sunna may abrogate the Quran  , 
a possibility that al-Sha � i  が ı �   had rejected.  31   The staunch traditionalist Abu �  
Bakr al-Athram   employed al-Sha � i  が ı �  ’s hermeneutic concepts, such as 
 baya � n    and the general/specii c (  が a � mm / kha � s � s �  )   dichotomy, in his work.  32   
His adoption of al-Sha � i  が ı �  ’s legal theory in order to reconcile conl icting 
textual sources stands in marked contrast to the approach of the pre-
vious generation of traditionalists: these presented seemingly contradic-
tory reports without seeking to reconcile their contents, merely noting the 
relative strength of the chain of transmission   for each report.  33   Ibn Abı �   
H � a � tim al-Ra � zı�  ’  s work on Hadith transmitters ( al-Jarh �  wa-l-ta が dı�  l ) demon-
strates his acceptance of al-Sha � i  が ı �  ’s two-tier framework of the Quran as 
divine communication and the Sunna as its clarii cation. Ibn Abı �   H � a � tim’s 
exposition of this theory is couched entirely in al-Sha � i  が ı �  ’s hermeneutic 
terminology, revealing the extent of his indebtedness to al-Sha � i  が ı �  ’s legal 

al-Sulamı�   al-Naysa � bu � rı �  ],  S � ah�  ı�  h �   Ibn Khuzayma , ed.    Muh � ammad Mus 
 t 	 afa �    al-A が z �amı�     , 4 
vols. ( Beirut :  al-Maktaba al-Isla � miyya ,  1970 ), 4:157 .  

  27      S � ah � ı�  h �  Ibn Khuzayma , 1:23.  
  28     Al-As 
 amm,  Musnad al-Sha � i  が ı �   .  
  29         Abu �  Bakr  が Abd Alla � h b. Ziya � d   al-Naysa � bu � rı �     ,  al-Ziya�  da �  t  が ala�   kita �  b al-Muzanı�   , ed.    Kha � lid 

b. Ha � yif b.  が Urayj   al-Mut	ayrı �      ( Riyadh :  Da � r Ad � wa �  ゎ  al-Salaf ;  Kuwait :  Da � r al-Kawthar , 
 2005 ) .  

  30         Muh � ammad b. Nas 
 r   al-Marwazı�     ,  al-Sunna , ed.     が Abd Alla � h   al-Bus 
 ayrı�      ( Riyadh :  Da � r 
al- が A � s 
 ima ,  2001 ) .  

  31     Al-Marwazı�  ,  Sunna , 243; cf.  Risa � la , in  Umm , 1:44 (para. 314).  
  32     See his   Na �  sikh al-h�  adı �  th wa-mansu  khuh , ed.     が Abd Alla � h b. H � amad   al-Mans 
 u � r    ( Riyadh : 

 published by the editor ,  1420 /1999), 33, 42, 48, 52, 69, and 74 .  
  33     Melchert, “Traditionist-Jurisprudents,” 388–89.  
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theory.  34     Further, at least some traditionalists who studied with al-Sha � i  が ı�  ’s 
students are known to have authored books of law or included legal 
discussions in their Hadith works. The former was done by, for example, 
 が Uthma � n b. Sa が ı �  d al-Da � rimı�     (d. 280/894), best known for his refutation of 
Jahmı�   theology,  35   who received his legal education from al-Buwayt 	 ı �   and 
his Hadith training from Ah � mad b. H � anbal.  36   An example of the latter is 
Abu �   が I � sa �  al-Tirmidhı�     (d. 279/892), who studied al-Buwayt 	 ı�  ’s compendium 
with al-Rabı �   が .  37   

 Third, al-Sha � i  が ı�   made signii cant contributions to the development 
of the   terminology of Hadith criticism. His  Risa � la    contains important 
chapters on the nature of a sound chain of transmission, the different 
kinds of possible l aws in a chain, and the ramii cations of such l aws 
on the normativity of the Hadith in question.  38   Abu �  Da � wu � d   considered 
al-Sha � i  が ı �  ’s discussion of broken ( mursal ) chains of transmission to repre-
sent a landmark and a formative inl uence on subsequent Hadith schol-
ars  .  39   And al-Sha � i  が ı �  ’s dei nition of an “irregular Hadith” ( sha � dhdh )   as a 
single report that contradicts other, more reliable reports was adopted by 
Hadith scholars such as al-Athram   and became the dominant dei nition 
of the term in the study of Hadith.  40     

 These phenomena demonstrate that a signii cant group of prominent 
late third-/ninth-century traditionalists adopted important positions 
championed by al-Sha � i  が ı�   regarding Hadith, namely, the afi rmation of 
the symbiosis of Hadith and jurisprudence in terms of a separation of 
labor and of a common terminology, as well as the actual use of legal 

  34     Ibn Abı �   H � a � tim writes, for example, that the Prophet “clarii ed the unambiguous as well 
as ambiguous verses of His book, its specii c and general ones  , and its abrogating and 
abrogated ones”   (“bayyana [al-rasu � l] min muh � kam kita � bihi wa-mutasha � bihihi, kha � s 
 s 
 ihi 
wa- が a � mmihi, na � sikhihi wa-mansu � khih”);  al-Jarh �  wa-l-ta が dı �  l , 1:1–2. Ibn Abı�   H � a � tim knew 
al-Sha � i  が ı�  ’s  Risa � la  and quotes it in his work; see  al-Jarh �  wa-l-ta が dı �  l , 2:29–30, as well as 
  Kita �  b al-Mara�  sı �  l , ed.    Shukr Alla � h b. Ni が mat Alla � h   Qu � zha � nı �      ( Beirut :  Mu ゎ assasat al-Risa � la , 
 1977 ), 7 and 14 .  

  35          が Uthma � n b. Sa が ı�  d   al-Da � rimı �     ,  al-Radd  が ala �   al-jahmiyya , ed.    Badr b.  が Abd Alla � h   al-Badr    
( Kuwait :  Da � r Ibn al-Athı �  r ,  1995 ) .  

  36     Al-Subkı�  ,  T � abaqa � t al-sha � i  が iyya al-kubra �  , 2:303–6.  
  37     Abu �   が I � sa �  al-Tirmidhı�  ,  Sunan ; see, e.g., 1:43, 4:119, and 4:122. On al-Tirmidhı�  ’s study of 

al-Buwayt 	 ı�  ’s compendium (via correspondence with al-Rabı�   が   ), see 5:693.  
  38     See Sha � kir’s introduction to the  Risa � la , 13, and the  Risa � la  itself, paras. 998–1376 ( Umm , 

1:170–227).  
  39     Abu �  Da � wu � d,  Risa � lat al-Ima � m Abı�   Da � wu  d , 32–33.  
  40     Compare Ibn Abı�   H � a � tim,  A � da � b al-Sha � i  が ı�   , 233, with al-Athram,  Na � sikh al-h � adı �  th 

wa-mansu  khuh , 181. I am grateful to Saud Al-Sarhan   for alerting me to al-Athram’s 
dei nition. For the dominance of al-Sha � i  が ı�  ’s dei nition in Hadith scholarship, see Brown, 
 Canonization of al-Bukha � rı �   and Muslim , 249.  
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reasoning, in particular, the application of hermeneutic techniques to rec-
oncile contradictory sources. As a result, the i elds of Hadith and law 
were no longer perceived by the traditionalists as advancing rival claims 
to knowledge, but rather as two distinct and complementary disciplines, 
of which an individual scholar could engage in either or both. It is, of 
course, impossible to prove that al-Sha � i  が ı �   represented the sole source of 
these propositions, but the fact that many of the i rst traditionalists to 
accept them are known to have studied with al-Sha � i  が ı�   and his students 
strongly suggests such a route of inl uence.    

  The H � anafi�  s 

   Parallel to the acceptance of legal reasoning by a signii cant group of tra-
ditionalists, inl uential H � anafı�   jurists were also moving toward a middle 
ground by adopting a form of legal reasoning that incorporated com-
plex hermeneutic techniques and consciously justii ed itself on the basis 
of revelation – especially Hadith. This methodological integration of the 
H � anafı�   legal tradition and the available corpus of Hadith began only 
in the third generation of H � anafı�   jurists, and there is good reason to 
believe that al-Sha � i  が ı �  ’s ideas, in particular his critique of the H � anafı �  s’ use 
of Hadith, played a crucial role in it. 

 According to the judge and historian of the H � anafı�   school al-S � aymarı �     
(d. 436/1044 or 1045), the process of reconciliation was triggered by the 
Abbasid caliph al-  Ma ゎ mu � n (r. 198–218/813–33). The described incident 
took place at a time when the methodologies of rationalist theology   were 
increasingly ini ltrating H � anafı �   legal thought, introducing new concepts 
and categories.   Abu �   が I � sa �  b. Ha � ru � n (d. 210/825 or 826),  41   who was most 
likely al-Ma ゎ mu � n’s half brother, is reported to have complained to the 
caliph about the discrepancies between Hadith and H � anafı �   doctrine. Abu �  
 が I � sa �  presented al-Ma ゎ mu � n with notes from the Hadith lessons that had 
been given to him, al-Ma ゎ mu � n, and the latter’s brother al-Amı�  n by vari-
ous Hadith experts selected by their father, Ha � ru � n al-Rashı�  d  , and pointed 
out that the members of al-Ma ゎ mu � n’s intellectual circle – H � anafı�   scholars 
who had studied with Abu �  Yu � suf and/or with al-Shayba � nı�   – were   openly 
contravening many of these Hadith in their legal rulings. “If they are 
right,” he argued, “then al-Rashı �  d was wrong in choosing [these Hadith 
teachers] for you; or if he was right, then you must distance yourself from 
those who are in error,”  42   that is, the H � anafı�   scholars.   

  41     See al-Dhahabı �  ,  Ta � rı �  kh al-isla � m , 14:471–72.  
  42     Al-S � aymarı�  ,  Akhba � r Abı �   H � anı�  fa , 147.  
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 Al-Ma ゎ mu � n was distressed by the charge and ordered his court jurists 
to compose a response to it. However, none of the offered responses 
satisi ed the caliph: one scholar authored an unscholarly ad hominem 
attack, another kept asking for more time, and a third, Bishr al-Marı�  sı �    , 
wrote a work that radically denied the validity of any   single-transmitter 
Hadith. Al-Ma ゎ mu � n rejected this thesis, observing (as al-Sha � i  が ı�   had) that 
the H � anafı �  s do in fact use single-transmitter Hadith in their works and 
thus cannot claim to reject them wholesale. Eventually,    が I � sa �  b. Aba � n, a 
H � anafı�   jurist who did not belong to al-Ma ゎ mu � n’s circle, heard about these 
discussions and authored a book that won him the caliph’s favor.  43     In it 
he systematically theorized and categorized Hadith in a way that neither 
rejected all Hadith that fell short of absolute certainty (as Bishr had) nor 
accepted every single-transmitter Hadith that possessed a reliable chain 
of transmission, as al-Sha � i  が ı �   had demanded. 

 The book has been referred to as both “The decisive proof” ( al-H � ujja ) 
and “The refutation of Bishr al-Marı�  sı�     and al-Sha � i  が ı �   on the subject of 
reports.”  44   Although the work itself appears to have been lost, impor-
tant fragments of it survive as quotations in later works.  45   What 
these fragments demonstrate is that while  が I � sa �  in principle accepted 
single-transmitter Hadith reports as carrying some normative weight,   he 
classii ed their authority with reference to their reception in a way that 
was similar to, but more systematic than, Ma � lik’s concept of Medinan 
practice.  46    が I � sa �  distinguished between two basic types of single-transmitter 
Hadith: those that simply represented historical data that had not been 
translated into communal acceptance and those that, while still not uni-
versally known (and thus representing less than certain knowledge), had 
become embedded in communal tradition and practice  .  47   This distinction 
appears to be a systematization of elements that were already present in 
H � anafı�   discourse,  48   and it also underpinned the H � anafı �   defense, discussed 
in  Chapter 2 , of the apparently arbitrary practice of sometimes allow-
ing a single-transmitter report to particularize   a Quranic rule, while at 
other times upholding the apparent meaning of the Quran in the face of a 

  43     Al-S � aymarı�  ,  Akhba � r Abı �   H � anı�  fa , 147–48.  
  44     Bedir, “Early Response to al-Sha � i  が ı �  ,” 290.  
  45     See, in particular, the quotations in al-Jas 
 s 
 a � s 
 ’s  Fus � u  l fı�   al-us � u  l  reproduced in Bedir, “Early 

Response to al-Sha � i  が ı�  .”  
  46     Zysow, “Economy of Certainty,” 25.  
  47     Bedir, “Early Response to al-Sha � i    が ı �  ,” 297–300.  
  48     See, for example, the terminology of Abu �  Yu � suf in  Siyar al-Awza �  が ı�   , in  Umm , 9:208. See 

also al-T � ah � a � wı �  ,  Sharh �  ma が a � nı �   al-a � tha � r , 4:22; and al-Sarakhsı�  ,  al-Mabsu  t �  , 3:67, 12:96, and 
15:66.  
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contravening Hadith. In the  Umm , al-Sha � i  が ı �  ’s H � anafı�   opponent justii ed 
the divergence by arguing that in the former case the Hadith report in 
question was agreed upon.  49   

 However,  が I � sa �  did not abandon the category of Hadith that were unsup-
ported by agreement. Instead, he created limited areas within which they 
could fuli ll a role. In the case of an   apparently general Quranic rule and 
a Hadith report purporting to establish an exception to the rule,  が I � sa �  held 
that “simple” single-transmitter Hadith could particularize such a rule 
as long as there was an agreement among scholars that the Quranic rule 
in question did in fact apply only to a particular subset of cases, rather 
than being generally valid  .  50   If no such agreement existed, the Hadith was 
classii ed as irregular ( sha � dhdh )   and disregarded.  51   Thus, a Quranic rule 
could be particularized only if the particularizing Hadith had a higher 
probability   than a “simple” single-transmitter report, or if the Quranic 
rule was less certain in its import than an ordinary general expression. In 
both cases it was the agreement of scholars that conferred or denied the 
crucial level of certainty.    52   By rei ning the categories of general Quranic 
rule and of particularizing Hadith,  が I � sa �  thus allowed H � anafı�   doctrine to 
escape the consistency trap set by al-Sha � i  が ı �    .  53     

  が I � sa �  also provided an explanation for what al-Sha � i  が ı �   had criticized as 
one of the fundamental l aws of H � anafı�   doctrine, namely, the fact that 
the H � anafı �  s used Hadith with   discontinuous chains of transmission to 
ground their legal positions and even sometimes preferred such weak 
reports to Hadith with sound chains of transmission.  54   His defense con-
sisted of the bold claim that Hadith with broken chains were in fact 
epistemologically superior to those with continuous chains.  55   Within the 
frame of reference set by Hadith scholarship this claim seems absurd, and 
later H � anafı �  s, beginning with al-Jas 
 s 
 a � s 
    in the fourth/tenth century, moved 
away from the claim of superiority although they continued to maintain 

  49      Umm , 8:48.  
  50         Abu �  Bakr   al-Ba � qilla � nı �     ,  al-Taqrı�  b wa-l-irsha �  d , ed.     が Abd al-H � amı �  d Abu �    Zunayd   , 3 vols. 

( Beirut :  Mu ゎ assasat al-Risa � la ,  1998 ), 3:184–85 .  
  51     Al-Jas 
 s 
 a � s 
 ,  Fus � u  l fı�   al-us � u  l , 1:158.  
  52     Al-Jas 
 s 
 a � s 
 ,  Fus � u  l fı�   al-us � u  l , 1:156–58.  
  53      が I � sa �  reduced the authority of single-transmitter Hadith further by considering Hadith 

transmitted by certain Companions of the Prophet (particularly Abu �  Hurayra) to be 
unreliable  ; see Bedir, “Early Response to al-Sha � i  が ı�  ,” 307–8. He also held that such Hadith 
could be disregarded when they clashed with analogical reasoning  ; see al-Jas 
 s 
 a � s 
 ,  Fus � u  l fı �   
al-us � u  l , 3:135.  

  54      Umm , 7:253 and 10:169–70.  
  55     Al-Jas 
 s 
 a � s 
 ,  Fus � u  l fı�   al-us � u  l , 3:146.  
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the acceptability of such reports.  56   However, if we take a step away from 
the formalism of Hadith scholarship, we can see  が I � sa � ’s position as possess-
ing its own logic. When a recognized scholar quotes the Prophet directly 
rather than via a chain of transmitters, this can be seen as a sign of the 
scholar’s unwavering conviction of the veracity of the report. It can also 
be interpreted as an indication that the report is so widely accepted that 
specifying a chain of transmission would be not only unnecessary but 
even frivolous, like providing a footnote today for the observation that 
the earth is round. Insisting on an unbroken chain of transmission would, 
from this perspective, constitute an expression of doubt, and its provi-
sion would signal either an attempt by a scholar to cover his back or an 
admission that the report is not widespread enough to make its transmis-
sion history irrelevant  .    

  が I � sa �  b. Aba � n thus set out a theory of Hadith that provided a coher-
ent defense of local legal traditions against the challenge posed by the 
uncompromising logic of the traditionalist discourse, which isolated 
Hadith from local contexts and treated them i rst and foremost as sets 
of data evaluated in terms of their chains of transmission. If the anec-
dote regarding the origin of his book is accurate, the work was written 
between 198/813 and 210/825 or 826.  57   There is a remarkable congru-
ence between, on the one hand, the cases debated by al-Sha � i  が ı �   and the 
H � anafı �  s during the former’s visit to Baghdad and, on the other, the exam-
ples discussed by  が I � sa �  in his legal-theoretical defense of H � anai sm.  58   This 
indicates that  が I � sa �  wrote the work, as one of its putative titles suggests, 
at least partly to counter al-Sha � i  が ı �  ’s criticisms that must have circulated 
in written form in Baghdad at the time.  59   The intellectual clash between 
al-Sha � i  が ı �   and the H � anafı �  s, as revealed in the writings of al-Sha � i  が ı �   and 
 が I � sa �  b. Aba � n, is thus deeply embedded in a quickly developing written 
culture  . The Abbasid princes’   written notes from their itinerant Hadith 
teachers spurred the production of authored books, written to defend 
the H � anafı �   legal tradition. Al-Sha � i  が ı �  ’s notes   from his Iraqi debates 
became part of the work on law that he published through his teaching; 
this work, in turn, provided the seeds for higher-level thinking about 

  56     Al-Jas 
 s 
 a � s 
 ,  Fus � u  l fı�   al-us � u  l , 3:146–53.  
  57     Al-Ma ゎ mu � n became caliph in AH 198; his half brother Abu �   が I � sa �  died in AH 210.  
  58     Compare al-Sha � i  が ı�  ’s  Umm , 8:61–62, with al-Jas 
 s 
 a � s 
 ’s  Fus � u  l fı�   al-us � u  l , 1:158; and  Umm , 

7:253, with  Fus � u  l fı �   al-us � u  l , 3:146.  
  59     This is also suggested by Ibn al-Nadı �  m’s claim that  が I � sa �  accessed al-Sha � i  が ı�  ’s arguments 

through the work of Sufya � n b. Sah � ba � n   (d. unknown), a H � anafı �   jurist and theologian; Ibn 
al-Nadı�  m,  Fihrist , pt. 1, 2:225.  
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the law that gave rise to al-Sha � i  が ı �  ’s and  が I � sa �  b. Aba � n’s works on abstract 
legal theory.   

  が I � sa � ’s theory created and justii ed a space for Hadith in H � anafı�   legal 
methodology. However, it did not yet engage with the vast body of 
Hadith that was being assembled by Hadith scholars. The earliest extant 
evidence of a H � anafı�   scholar embarking on this task is found in the writ-
ings of   Abu �  Ja が far al-T � ah � a � wı�   (d. 321/933).  60   Al-T � ah � a � wı�  ’s work displays 
a strikingly close intellectual relationship with Sha � i  が ism and features 
extensive reliance on Hadith, in contrast to the hitherto typical style of 
H � anafı�   jurisprudence. 

 Al-T � ah � a � wı�   was a product of the intermingling of both Sha � i  が ı �   and 
H � anafı�   elements. He was the nephew of al-Muzanı�   and received his initial 
legal training from al-Sha � i  が ı�  ’s students, in particular his uncle as well as 
al-Rabı �   が  and Muh � ammad b.  が Abd al-H � akam.  61   Later, however, he claimed 
to have observed how frequently his uncle   consulted the works of Abu �  
H � anı �  fa’s student al-Shayba � nı�   and consequently developed an interest in 
H � anai sm that eventually led him to join that school.  62   Al-T � ah � a � wı�  ’s extant 
work nonetheless demonstrates that in spite of his overall adherence to 
H � anafı�   legal positions, he adopted al-Sha � i  が ı �  ’s justii cation for the sys-
tematic incorporation of Hadith into jurisprudence, employed al-Sha � i  が ı�  ’s 
hermeneutic terminology, and concurred with many of al-Sha � i  が ı �  ’s posi-
tions on legal theory. 

 Al-T � ah � a � wı�  ’s indebtedness to al-Sha � i  が ı�   can be seen clearly in the intro-
duction to his work on the legal implications of Quranic verses,  Ah � ka � m 

al-Qur ゎ a � n    – a title that, possibly coincidentally, was shared by a now-lost 
treatise by al-Sha � i  が ı �  .  63   In the introduction, al-T � ah � a � wı�   provides a ratio-
nale for the integral role of Hadith in jurisprudence via an analysis of 
the Quranic distinction between   clear ( muh � kama � t ) and   ambiguous 
( mutasha � biha � t ) verses.   This section (like Ibn Abı�   H � a � tim’s work, discussed 
previously) mirrors closely al-Sha � i  が ı�  ’s discussion of the issue of  baya � n  
in the  Risa � la  – though al-T � ah � a � wı�   at no point acknowledges al-Sha � i  が ı �   by 
name. Clear verses, argues al-T � ah � a � wı�  , are epistemologically self-sufi cient 

  60     Secondary sources claim that an important force in this development was the work of 
Ibn Shuja �  が  al-Thaljı �     (d. 266/880), but as none of al-Thaljı�  ’s works survive, his theory is 
impossible to reconstruct. See Melchert,  Formation of the Sunni Schools , 51–52, and Ibn 
al-Nadı �  m,  Fihrist , pt. 1, 2:29–30.  

  61     Al-T � ah � a � wı�  ,  Sharh �  mushkil al-a � tha � r , 7:228 and 9:255.  
  62     Al-S � aymarı�  ,  Akhba � r Abı �   H � anı�  fa , 168.  
  63     Ibn al-Nadı�  m,  Fihrist , pt. 1, 2:40. Al-Sha � i  が ı �   also refers to the work in the  Risa � la , in  Umm , 

1:63 (para. 416).  
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and can thus be understood by anyone; al-Sha � i  が ı �   had called this feature 
 gha � yat al-baya � n , “total clarity.”  64   The meanings of ambiguous verses, in 
contrast, are not evident and require further elucidation  . The role of the 
prophetic Sunna, then, is to explain the import of such verses ( tibya � nan 

li-ma �  anzala fı�   kita � bihi mutasha � bihan ).     65   This function of the Sunna as 
clarii cation ( baya � n ) of the Quran was, as seen in  Chapter 3 , a central 
feature of al-Sha � i  が ı�  ’s legal theory. Indeed, the way in which al-T � ah � a � wı�   
conceptualizes revelation as a whole closely parallels al-Sha � i  が ı �  ’s under-
standing of revelation as a communicative act taking place through the 
medium of human language, “clarii cation for those addressed by it” 
( baya � n li-man khu  t � iba bih ).  66   Using very similar wording, al-T � ah � a � wı�   says 
of revelation that “we are addressed in order to receive clarii cation” 
( khu  t � ibna �  li-yubayyan lana �  ).  67       

 Al-T � ah � a � wı�   goes on to insist that the prophetic Sunna is legally binding 
and that this obligation is rooted in the Quran itself    .  68   Both this argument 
and the specii c evidence offered in its support are found in the work of 
al-Sha � i  が ı �  , who had made the same claim supported by the Quranic verse 
“What the Messenger brings you, accept it.”  69   It is noteworthy that on 
both of the two occasions when al-Sha � i  が ı �   makes this point, he does so in 
the context of a debate with an unnamed H � anafı�   interlocutor.  70   Al-T � ah � a � wı�   
thus adopts and endorses an argument originally deployed against the 
H � anafı�  s, without referring to its Sha � i  が ı �   and anti-H � anafı�   origins. Further, 
al-T � ah � a � wı�   appears to have accepted not only al-Sha � i  が ı �  ’s specii c argu-
ment but also one of the broader positions in whose defense al-Sha � i  が ı �   
originally used it, namely, the rejection of juridical preference ( istih � sa � n )  . 
According to Ibn H � azm   (d. 456/1064), al-T � ah � a � wı�   explicitly denied the 
validity of  istih � sa � n  despite its centrality in H � anafı�   legal thought, thereby 
siding with al-Sha � i  が ı �   against his fellow H � anafı�  s.  71   

  64      Risa � la , in  Umm , 1:12 (para. 98).  
  65         Abu �  Ja が far   al-T � ah � a � wı�     ,  Ah �  ka �  m al-Qur ゎ a�  n al-karı�  m , ed.    Sa が d al-Dı�  n   U � na � l   , 1st vol. in 2 pts. 

( Istanbul :  T ü rkiye Diyanet Vakf ı ,  I ̇sl â m Ara s ̧ t ı rmalar ı  Merkezi ,  1995 ), vol. 1, pt. 1, 59 .  
  66      Risa � la , in  Umm , 1:7 (para. 54).  
  67     Al-T � ah � a � wı�  ,  Ah � ka � m al-Qur ゎ a � n , vol. 1, pt. 1, 64.  
  68     Al-T � ah � a � wı�  ,  Ah � ka � m al-Qur ゎ a � n , vol. 1, pt. 1, 59.  
  69     Quran 59:7; see  Umm , 8:36 and 9:69.  
  70     For the H � anafı �   identity of al-Sha � i  が ı�  ’s opponent in 8:36, see  Umm , 8:29, and compare 

with the typical H � anafı �   position in     Muwaffaq al-Dı �  n b.   Quda � ma   ,  al-Mughnı�   , ed.     が Abd 
Alla � h   al-Turkı�      and     が Abd al-Fatta � h �    al-H � ulw   , 15 vols. ( Cairo :  Hajr ,  1986 –90), 14:130 . The 
second reference in the  Umm , at 9:69, is in the context of al-Sha � i  が ı�  ’s critique of the ste-
reotypically H � anafı �   notion of  istih � sa � n .  

  71          が Alı �   b. Ah � mad b.   H � azm   ,  Mulakhkhas �   Ibt 	 a �  l al-qiya�  s , ed.    Sa が ı�  d   al-Afgha � nı �      ( Beirut :  Da � r 
al-Fikr ,  1969 ), 51 .  
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   Al-T � ah � a � wı�   was coni dent in using al-Sha � i  が ı�  ’s legal-theoretical terminol-
ogy even when clearly disagreeing with him on the question of whether 
the     Quran could be abrogated by the Sunna, which al-Sha � i  が ı �   considered 
impossible.  72   As part of the evidence for his position, al-Sha � i  が ı �   quoted a 
Quranic verse (“Say, ‘It is not for me to alter it of my own accord’”)  73   and 
argued that a change in the law regarding bequests and inheritance during 
the Prophet’s lifetime was due to the abrogation of one Quranic verse by 
another verse, rather than by a prophetic tradition.  74   Al-T � ah � a � wı�   refuted 
each of these positions, introducing al-Sha � i  が ı �  ’s arguments by means of a 
hypothetical objection ( fa-in qa � la qa �  ゎ il , “if someone were to say . . .”)  75   
without mentioning al-Sha � i  が ı�  , instead only admitting that “some people 
( min al-na � s ) differed with us on this.”  76   In turn, Muh � ammad b. Nas 
 r 
al-Marwazı �    , a student of al-Rabı�   が , reproduced the debate on the question 
of whether the Quran can be abrogated only by the Quran, depicting 
two camps, one of al-Sha � i  が ı �   and his followers and another, anonymous 
one.  77   The specii c cases and arguments he discussed are the same as in 
the  Risa � la  and in al-T � ah � a � wı�  ’s introduction  .     

 Al-T � ah � a � wı�  ’s adoption of al-Sha � i  が ı �  ’s legal-theoretical arguments regard-
ing the role and importance of Hadith is rel ected in his works on positive 
law, which   employ Hadith and the associated traditionist protocols exten-
sively in the service of H � anafı �   doctrine. In contrast to his legal-theoretical 
discussions, in this context al-T � ah � a � wı�   openly names al-Sha � i  が ı�   wherever 
he mentions the latter’s positions.  78   As the earliest extant full-scale inte-
gration of Hadith within H � anafı�   law, al-T � ah � a � wı�  ’s work signals the begin-
ning of this methodological shift in H � anafı �   thought. It had a direct and 
long-lasting impact on H � anai sm as a whole: al-T � ah � a � wı�  ’s works on juris-
prudence were copied and commented upon by subsequent generations 
of H � anafı�  s, and many of these commentaries survive, indicating that they 
became part of the mainstream H � anafı �   canon.   Al-T � ah � a � wı�  ’s incorpora-
tion of Hadith into H � anafı�   jurisprudence thus represents a signii cant 
milestone in the eventual convergence of the traditionalist and rationalist 
movements  .    

  72      Risa � la , in  Umm , 1:44 (para. 314).  
  73     Quran 10:15;  Risa � la , in  Umm , 1:44 (paras. 315–16).  
  74      Risa � la , in  Umm , 1:59–63 (paras. 394–407).  
  75     Al-T � ah � a � wı�  ,  Ah � ka � m al-Qur ゎ a � n , vol. 1, pt. 1, 63–64.  
  76     Al-T � ah � a � wı�  ,  Ah � ka � m al-Qur ゎ a � n , vol. 1, pt. 1, 62. It is likely that he consciously used this 

phrase to mirror al-Sha � i  が ı�  ’s oblique references to al-Shayba � nı�   as  ba が d �  al-na � s   ; see  Umm , 
7:417.  

  77     Al-Marwazı�  ,  Sunna , 189–99.  
  78     See, for example, al-T � ah � a � wı �  ,  Sharh �  mushkil al-a � tha � r , 7:228 and 9:255.  
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  The Ma � likı �  s 

   Close studies of Ma � likı �   doctrine and individual Ma � likı�   scholars by Yasin 
Dutton    79   and Sherman Jackson    80   have demonstrated the signii cant inl u-
ence that al-Sha � i  が ı �  ’s canonization project had on Ma � likı�   legal theory. This 
was rel ected particularly in the decline of the concept of Medinan prac-
tice (  が amal )   and in the     narrowing of the dei nition of Sunna – hitherto 
understood by the Ma � likı�  s broadly as tradition – to apply specii cally and 
exclusively to the body of Hadith, in accordance with al-Sha � i  が ı �  ’s under-
standing of the term.     Jackson   speculated that the origin of this Sha � i  が ı �   
inl uence within Ma � likism, which he termed “crypto-Sha � i  が ism  ,” could 
be traced back to Ibn al-Labba � d   (d. 333/944), a Ma � likı�   scholar from 
Qayrawa � n who wrote a refutation of al-Sha � i  が ı �  . However, the initial point 
of entry of al-Sha � i  が ı�  ’s hermeneutic into Ma � likı�   doctrine can, in fact, be 
found signii cantly earlier, in the work of al-Sha � i  が ı �  ’s student   Muh � ammad 
b.  が Abd al-H � akam. 

 As seen in  Chapter 5 , Muh � ammad was one of al-Sha � i  が ı �  ’s closest fol-
lowers in Egypt, but he suffered defeat in the struggle over al-Sha � i    が ı �  ’s suc-
cession. Later Sha � i  が ı �  s claimed that Muh � ammad subsequently “returned 
to the  madhhab  of his father,”  81   that is, to Ma � likism. This alleged break 
with Sha � i  が ism is claimed to have been sealed by Muh � ammad’s author-
ing of a   refutation of al-Sha � i  が ı �   ( al-Radd  が ala �  al-Sha � i  が ı �   ), which appears 
to be no longer extant. However, it is clear that Muh � ammad did not 
denounce his former teacher even after his putative return to the Ma � likı�   
fold. He continued to acknowledge his intellectual debt to al-Sha � i  が ı �    82   and 
to transmit al-Sha � i  が ı �  ’s works in spite of the disapproval of his fellow 
Ma � likı�  s.  83   Most signii cantly, a partial reconstruction of his refutation of 
al-Sha � i  が ı �   reveals that Muh � ammad had adopted his former teacher’s legal 
methodology and was employing it to defend Ma � lik’s positions against 
al-Sha � i  が ı �  ’s challenge. 

 The reconstruction is made possible by a chapter in al-Sha � i  が ı �  ’s  Umm  
titled “Addendum on the Question of Sperm,” which contains   al-Rabı�   が ’s 
explicit counterrefutation of Muh � ammad’s refutation of al-Sha � i  が ı �   on 

  79         Yasin   Dutton   , “  が Amal v H � adı�  th in Islamic Law: The Case of Sadl al-Yadayn (Holding 
One’s Hands by One’s Sides) When Doing the Prayer ,”  Islamic Law and Society   3  ( 1996 ): 
 15 –40 .  

  80         Sherman A.   Jackson   , “ Setting the Record Straight: Ibn al-Labba � d’s Refutation of 
al-Sha � i  が ı�   ,”  Journal of Islamic Studies   11  ( 2000 ):  121 –46 .  

  81     Al-Qa � d � ı�    が Iya � d � ,  Tartı�  b al-mada � rik , 4:160–61.  
  82     Al-Qa � d � ı�    が Iya � d � ,  Tartı�  b al-mada � rik , 3:180.  
  83     Ibn  が Asa � kir,  Ta � rı �  kh madı�  nat Dimashq , 53:362.  
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the subject of the   purity implications of sperm.  84   Al-Sha � i  が ı �   had argued 
that sperm is ritually pure and thus that the presence of traces of it on 
a garment does not constitute an obstacle to prayer. By contrast, the 
Ma � likı�   position that Muh � ammad sought to defend requires such traces 
to be washed off before the garment can be worn for prayer  .     Al-Rabı�   が ’s 
responses to Muh � ammad’s arguments demonstrate that   Muh � ammad’s 
primary strategy to discredit al-Sha � i  が ı �  ’s position consisted of quoting 
Hadith that contradicted al-Sha � i  が ı �  . This accords with a description of 
the aim of Muh � ammad’s refutation by the i fth-/eleventh-century Ma � likı�   
scholar Ibn  が Abd al-Barr  : “There is a work by Muh � ammad b.  が Abd Alla � h b. 
 が Abd al-H � akam that refutes al-Sha � i  が ı�   where the latter transgresses against 
Hadith with complete chains of transmission ( al-h � adı�  th al-musnad ). He 
thereby defends Ma � lik against al-Sha � i  が ı �  ’s criticism that Ma � lik had aban-
doned transmitted traditions in favor of [Medinan] practice (  が amal ).”  85   

 Beyond the i rst layer of prophetic Hadith, the debate between 
Muh � ammad and al-Rabı�   が  as presented in the text of the  Umm  encom-
passes a number of further elements, including semantic arguments based 
on the text of the Quran as well as on common knowledge regarding 
sperm as the origin of life. Conspicuous in its absence is any mention of 
Medinan practice (  が amal ), which formed the centerpiece of Ma � lik’s legal 
theory but was rejected by al-Sha � i  が ı �  ; Muh � ammad seems to have made 
no reference to it in his engagement with al-Sha � i  が ı �  . We can thus detect a 
  hierarchy of arguments both in Muh � ammad  が Abd al-H � akam’s attack on 
al-Sha � i  が ı �   and in the arguments made by al-Rabı �   が  to defend his master. The 
i rst battle is fought over prophetic traditions that specii cally address 
the case of sperm and prayer; al-Rabı�   が  makes the primacy of Hadith in 
the hierarchy clear by stating, “The authoritative basis of our opinion on 
sperm is the transmitted report” ( as � l qawlina �  fı�   al-manı�   al-athar ).  86     Then, 
the parties call on additional evidence, specii cally analogies on the basis 
of Quranic verses or of general consensus  .   

 What we see in this exchange is that both sides in fact use more or 
less the same arsenal of arguments and techniques. They begin with the 
  specii c (and thus the strongest) traditions from the Prophet, and then 
support this with indirect reasoning on the basis of general (and thus 
weaker) verses from the Quran  .   This debate differs sharply from the 

  84      Umm , 2:124–27 (Ziya � da fı�   mas ゎ alat al-manı�   za � daha �  al-Rabı �   が  b. Sulayma � n yaruddu fı �  ha �  
 が ala �  Muh � ammad b.  が Abd Alla � h b.  が Abd al-H � akam).  

  85     Ibn  が Abd al-Barr,  Intiqa �  ゎ  , 176.  
  86      Umm , 2:126.  
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exchange reproduced in al-Sha � i  が ı�  ’s  Ikhtila � f Ma � lik   , in which al-Sha � i  が ı �   
attacks Ma � lik’s theory by criticizing an anonymous Ma � likı �   opponent: 
whereas  Ikhtila � f Ma � lik  demonstrates fundamental disagreement over the 
basic propositions of legal hermeneutics, the two sides’ arguments in the 
 Umm ’s chapter on sperm rest on a   shared, and highly sophisticated, legal 
theory. This contains an agreement regarding what the sources are, how 
they relate to one another hierarchically (traditions over analogy; spe-
cii c over general), and how complicated arguments, especially legal anal-
ogy and the reconciliation of seemingly contradictory traditions, ought 
to be constructed. It thus seems fair to conclude that Muh � ammad  が Abd 
al-H � akam in fact agreed with al-Sha � i  が ı�   and al-Rabı�   が  on legal theory and 
used this shared legal theory in order to challenge al-Sha � i  が ı�   and to defend 
Ma � lik’s opinions. He remained a Ma � likı�   in terms of positive law ( i qh ) 
but used Sha � i  が ı �   legal theory ( us � u  l al-i qh ), or at least important elements 
of it, in service of Ma � likı�   law.   

 This reading of Muh � ammad’s legal theory is corroborated by his 
explicit statement regarding the sources of the law that is preserved in 
the work of a later Ma � likı�   scholar, Ibn Sha � s (d. 616/1219):

  The judge rules by that which is in the Book of God. If he does not i nd [the 
 solution] in the Book of God, then in the Sunna of His Messenger. If it is not in 
the Sunna of God’s Messenger, then he rules by that which his Companions ruled. 
If there is nothing regarding the case there, and there is no consensus, then he is 
to apply his individual reasoning after that.  87     

 The content of this statement is virtually identical to a parallel section in 
al-Sha � i  が ı �  ’s refutation of Ma � lik, which lists the same hierarchy of sources, 
as well as to a similar list in al-Buwayt 	 ı �  ’s compendium.  88   Muhammad’s 
hierarchy makes no mention of Medinan practice, the centerpiece of 
Ma � lik’s own hermeneutical approach; rather, it explicitly endorses the 
contradictory notion that the Sunna can be accessed directly, through 
Hadith reports  .   

 Muh � ammad’s legal approach thus stands in sharp contrast to that of 
his father, the prominent Ma � likı�   scholar    が Abd Alla � h b.  が Abd al-H � akam. 
As Jonathan Brockopp has shown,  が Abd Alla � h’s compendium, written 

  87         Jala � l al-Dı�  n b.   Sha � s   ,   が Iqd al-jawa�  hir al-thamı �  na fı�   madhhab  が a �  lim al-Madı�  na , ed. 
   Muh � ammad Abu �    al-Ajfa � n    and     が Abd al-H � afı �  z 
    Mans 
 u � r   , 3 vols. ( Beirut :  Da � r al-Gharb 
al-Isla � mı�   ,  2003 ), 3:119 . Translated by     Mohammad   Fadel    in “Adjudication in the Ma � likı�   
 Madhhab : A Study of Legal Process in Medieval Islamic Law,” 2 vols. (PhD diss., 
University of Chicago,  1995 ), 1:231 .  

  88      Umm , 8:764; al-Buwayt 	 ı�  ,  Mukhtas � ar , fols. 172a and 172b (Ba � b fı�   al-Risa � la); El Shamsy 
and Zysow, “Al-Buwayt 	 ı�  ’s Abridgment,” 342.  
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sometime before 210/825, is based on the wholesale acceptance of Ma � lik 
as a juristic authority in a way that makes legal argumentation obsolete – 
what Brockopp   terms the   “Great Shaykh theory of authority.”  89    が Abd 
Alla � h’s work, Brockopp argues, demonstrates that he had “no interest in 
defending his legal arguments according to the roots of jurisprudence,”  90   
that is,  us � u  l al-i qh   .   It seems likely that it was Muh � ammad’s contact with 
al-Sha � i  が ı �   that caused the quantum leap in juristic sophistication from 
the father to the son, giving rise to a new, Sha � i  が ı �  -inspired style of Ma � likı�   
jurisprudence in Egypt. 

 The consequent gulf between Muh � ammad’s novel approach and the 
“old-fashioned” Ma � likism of his father’s generation is further illustrated 
by an anecdote reported by a certain al-H � asan b.  が Alı�   b. al-Ash が ath (d. 
unknown). Muh � ammad is said to have met  が Abd al-Malik b. al-Ma � jishu � n  , 
who was a student of Ma � lik and the son of Ma � lik’s contemporary and 
fellow Medinan  が Abd al- が Azı�  z. Muh � ammad questioned  が Abd al-Malik 
regarding a point of law and, upon receiving an answer, asked for the 
evidence ( al-h � ujja ).  が Abd al-Malik’s response was “Because Ma � lik said 
such-and-such.” Hearing this, Muh � ammad is reported to have said to 
himself, “How absurd! I ask you for your evidence and you say ‘my 
teacher said [so],’ even though evidence is incumbent upon you as well as 
your teacher ( al-h � ujja  が alayka wa- が ala �  mu が allimik ).”  91     

 Muh � ammad b.  が Abd al-H � akam’s crypto-Sha � i  が ism   did not remain a 
mere anomaly. The Andalusian   Ibn al-Farad � ı �  ’s (d. 403/1013) biographi-
cal work,  Ta � rı�  kh  が ulama �  ゎ  al-Andalus , reveals that a substantial minor-
ity of third-/ninth-century Andalusian Ma � likı�   scholars visited Egypt 
during the “golden age” of Sha � i    が ı�   scholarship, studied with al-Sha � i  が ı�  ’s 
students, and absorbed al-Sha � i  が ı �  ’s legal theory, which they took back 
to Muslim Spain. There they formed a distinct Sha � i  が ı �  -leaning intellec-
tual current within Andalusian Ma � likism that Ibn al-Farad � ı�   dei ned 
in terms of adherence to explicit evidence,  h � ujja , a characteristically 
Sha � i  が ı �   position that Ibn al-Farad � ı �   juxtaposed with   simple adherence, 
or  taqlı�  d , to Ma � lik’s teaching. His description of a scholar by the name 
of Qa � sim b. Muh � ammad b. Sayya � r, who had studied in Egypt with 
Muh � ammad b.  が Abd al-H � akam and with al-Muzanı �  , is typical: “He fol-
lows the method of evidence ( h � ujja ) and investigation ( naz � ar ) and has 
abandoned blind following ( taqlı�  d ), and he tends toward the school of 

  89     Brockopp, “Competing Theories of Authority”; see also Brockopp,  Early Ma � likı �   Law .  
  90     Brockopp,  Early Ma � likı�   Law , 171.  
  91     Al-Dhahabı�  ,  Siyar a が la � m al-nubala �  ゎ  , 10:53–54.  
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al-Sha � i  が ı �  .”  92   This dichotomy of  taqlı�  d  versus  h � ujja  and  naz � ar  is found at 
least four times in Ibn al-Farad � ı �  ’s work, and it always refers to scholars 
who had traveled abroad in the third/ninth or early fourth/tenth century 
and absorbed “foreign teachings,” particularly Sha � i  が ism.  93       

 Despite these individual crypto-Sha � i  が ı �  s, the dominant western Ma � likı�   
position with regard to legal theory continued to view Medinan practice 
as more authoritative than single-transmitter Hadith. On the other hand, 
the embattled minority of Ma � likı�   legal theorists in fourth-/tenth-century 
Iraq embraced al-Sha � i  が ı �  ’s and Muh � ammad b.  が Abd al-H � akam’s hierarchy 
of sources    94   and denounced blind following ( taqlı �  d ) as unacceptable  .  95   It is 
likely that this phenomenon is due to the impact of the Egyptian students 
of al-Sha � i  が ı�  , particularly Muh � ammad b.  が Abd al-H � akam  , whose implicit 
or explicit endorsement of the other Sha � i  が ı �   scholars, particularly al-Rabı�   が  
and al-Muzanı�  , must have increased their appeal to a Ma � likı �   audience; 
this is indicated by the frequency with which Ma � likı�  s who visited Egypt 
listed Muh � ammad, al-Rabı�   が , and al-Muzanı �   as their teachers. Al-Sha � i  が ı�  ’s 
abstract legal theory provided a universally accessible language for exam-
ining questions of jurisprudence, and it was consequently adopted by 
Muh � ammad and other Ma � likı �  s after him in the service of Ma � likism  .  

  The Exegetes 

   The writing of exegetical works on the Quran predated al-Sha � i  が ı �  , but his 
ideas regarding the relationship between the Quran and Hadith appear 
to have had a signii cant inl uence on the genre. When the great Hadith 
scholar Ibn H � ajar al- が Asqala � nı�     (d. 852/1449) composed a list of the four 
most important exegetical works that explain the Quran by means of 
transmitted material originating in the prophetic and postprophetic age 
( al-tafsı�  r bi-l-ma ゎ thu  r ),  96   three of the works he named were written by 

  92     Ibn al-Farad � ı�  ,  Ta � rı�  kh  が ulama �  ゎ  al-Andalus , 1:398: “Yadhhabu madhhab al-h � ujja wa-l-
naz 
 ar wa-taraka al-taqlı�  d wa-yamı�  lu ila �  madhhab al-Sha � i  が ı�  .”  

  93     These references are found in entries on the following scholars: Ah � mad b. Bishr 
al-Tujı�  bı �   b. al-Aghbas (d. 327/938 or 939), Abu �  al-H � akam Mundhir b. Sa が ı�  d al-Balu � t 	 ı�   
(d. 355/966), Abu �   が Alı �   H � asan b. Sa が d b. Kası�  la al-Katta � mı�   (d. 332/943 or 944), and Qa � sim 
b. Muh � ammad b. Sayya � r (d. 319/931).  

  94     See Abd-Allah, “Ma � lik’s Concept of   が Amal ,” 1:418, and al-Qa � d � ı�    が Abd al-Wahha � b 
al-Baghda � dı �  ,  Masa �  ゎ il fı �   us � u  l al-i qh mustakhraja min kita � b al-Ma が u  na  が ala �  madhhab  が a � lim 

al-Madı�  na , included as an addendum to Ibn al-Qas 
 s 
 a � r,  Muqaddima fı�   al-us � u  l , 235–55, at 
254–55.  

  95     Ibn  が Abd al-Barr,  Ja � mi が  baya � n al- が ilm , 2:993.  
  96         Ibn   H � ajar   ,  al- が Uja �  b fı�   baya �  n al-asba�  b , ed.    Abu �   が Abd al-Rah � ma � n   Zamarlı�      ( Beirut :  Da � r Ibn 

H � azm ,  2002 ), 57 .  
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second-generation students of al-Sha � i  が ı �   (that is, students of al-Sha � i  が ı�  ’s 
students):       Ibn Abı�   H � a � tim al-Ra � zı �  , Muh � ammad b. Jarı�  r al-T � abarı�  , and 
Ibn al-Mundhir (d. 318/930). The works written by these scholars differ 
markedly from the previously common style of Quranic exegesis, and 
they display clear signs of al-Sha � i  が ı�  ’s inl uence. 

 First, the exegeses of Ibn Abı�   H � a � tim, al-T � abarı�  , and Ibn al-Mundhir 
represent deliberately authored books, with introductions in which the 
authorial voice of the exegete is apparent.  97         In contrast, earlier Quranic 
commentaries consisted of lecture notes  ; they included no introduc-
tions, and the voice of the author   remained obscured. An example of a 
work of this older type is the commentary of    が Abd al-Razza � q al-S � an が a � nı�   
(d. 211/827), which mainly consists of his notes on the exegesis of Ma が mar 
b. Ra � shid   (d. 154/770).  98   The work is marked by a univocal and unrel ec-
tive style of commentary. This style is exemplii ed by  が Abd al-Razza � q’s 
statement that according to Ma が mar, the Quranic verse enjoining   char-
ity for those “who are poor and who are restricted in the path of God” 
refers to those taking part in military raids who cannot therefore engage 
in trade.  99   It is likely that  が Abd al-Razza � q and/or Ma が mar were aware 
of other interpretations of the verse but considered this one the most 
reliable and accurate. Given that other possible interpretations are not 
mentioned, the reader or hearer of the commentary is confronted with 
a single, seemingly authoritative explanation, unaccompanied by any 
justii cation. This type of commentary thus demands the same kind of 
unquestioned acceptance as does the type of jurisprudence embodied by 
Ma � lik’s  Muwat � t � a ゎ  , in which Ma � lik, like  が Abd al-Razza � q, discloses neither 
the full range of the material on which he draws nor the methodology 
that led him to his stated positions.   

 By contrast, the commentaries authored by al-Sha � i  が ı�  ’s 
second-generation students offer a variety of opinions. On the Quranic 
verse on charity, Ibn al-Mundhir’  s work cites the  が Abd al-Razza � q/Ma が mar 
position as well as three other opinions, which interpret the verse to 
refer, respectively, to those maimed in battle, poor Meccan emigrants 
in general, or specii cally those immigrants who lived in the Prophet’s 

  97     The only known extant copy of Ibn al-Mundhir’s commentary is fragmentary and there-
fore lacks an introduction, but cross-references to his commentary in his other works 
indicate that his commentary was indeed a fully authored work and therefore must have 
had an introduction; see     Ibn   al-Mundhir   ,  Kita�  b Tafsı �  r al-Qur ゎ a�  n , ed.    Sa が d b. Muh � ammad  
 al-Sa が d   , 2 vols. ( Medina :  Da � r al-Ma ゎ a � thir ,  2002 ), 1:25 .  

  98          が Abd al-Razza � q   al-S � an が a � nı �     ,  Tafsı�  r al-Qur ゎ a �  n , ed.    Mus 
 tafa �    Muh � ammad   , 3 vols. in 4 
( Riyadh :  Maktabat al-Rushd ,  1989 ) .  

  99      が Abd al-Razza � q,  Tafsı�  r , 1:109.  
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mosque.  100     Ibn Abı�   H � a � tim’s commentary contains three of the four opin-
ions mentioned by Ibn al-Mundhir (omitting the last one), as well as two 
further opinions.  101   Finally, al-  T � abarı�   reproduces all opinions listed by Ibn 
Abı�   H � a � tim but arranges them into two groups, the i rst containing opin-
ions that interpret the term “restricted” ( uh � s � iru   ) to refer to the inability of 
the Meccan emigrants to engage in trade due to other activities or illness, 
and the second containing opinions according to which the restriction was 
imposed by the pagan Meccans. Al-T � abarı�   argues for the former type of 
interpretation and deploys a linguistic argument to support his opinion  .  102     

 The variety of opinions presented in these later commentaries is not 
simply antiquarian in nature. Rather, as the two extant introductions 
(Ibn Abı �   H � a � tim’s and al-T � abarı�  ’s) show, their authors had developed 
self-conscious and explicitly articulated methodological approaches to 
evaluating and presenting the exegetical material that they had gath-
ered. Ibn Abı�   H � atim’s   methodology is hierarchical, paralleling al-Sha � i  が ı�  ’s 
hermeneutic approach. He argues that if there is a prophetic Hadith that 
can elucidate the meaning of a particular Quranic verse, this and only 
this will be used. If no such Hadith is available,   the consensus of the 
Prophet’s Companions – if known – regarding the verse is taken to repre-
sent the correct interpretation. In the absence of such a consensus, all of 
the differing opinions of the Companions are laid out. If no Companion’s 
opinion is known, the same procedure is applied to the opinions of the 
Companions’ Successors   ( ta � bi が u  n ), and after that to the opinions of the 
latter’s successors.  103   In its extensive incorporation of postprophetic 
reports into the process of interpretation, Ibn Abı�   H � a � tim’s exegetical hier-
archy differs from al-Sha � i  が ı�  ’s legal one, but for understandable reasons. 
Al-Sha � i  が ı�  , too, recognized the value of Companion and Successor reports, 
but he emphasized that unlike prophetic Hadith they did not constitute 
independent loci of normativity and thus could not be used as a source 
in the derivation of law.   Quranic exegesis, however, is generally not con-
cerned with the establishment of legal rules but rather simply with the 
elucidation of the text itself. It is thus natural that exegetes continued to 
draw on a wider range of material  .   

  100     Ibn al-Mundhir,  Tafsı�  r , 1:42–43.  
  101         Ibn Abı�   H � a � tim   al-Ra � zı�     ,  Tafsı �  r al-Qur ゎ a�  n al- が az 
 ı�  m , ed.    As が ad Muh � ammad   al-T � ayyib   , 14 

vols. ( Mecca and Riyadh :  Maktabat Niza � r Mus 
 t 	 afa �  al-Ba � z ,  1997 ), 2:540 .  
  102         Muh � ammad b. Jarı�  r   al-T � abarı�     ,  Ja�  mi が  al-baya�  n fı�   ta ゎ wı �  l al-Qur ゎ a�  n  [ Tafsı �  r ], ed.     が Abd Alla � h  

 al-Turkı�     , 26 vols. ( Cairo :  Markaz al-Buh � u � th wa-l-Dira � sa � t al- が Arabiyya al-Isla � miyya , 
 2001 ), 5:22–26 .  

  103     Ibn Abı�   H � a � tim,  Tafsı�  r , 1:14.  
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     Al-T � abarı�   offers a more complex methodology, clearly inspired by 
al-Sha � i  が ı �  ’s conceptualization of   revelation as a communicative act. In 
the lengthy introduction to his exegesis, al-T � abarı�   introduces the term 
“clarity” ( baya � n   ), which, as seen earlier, occupies a central position in 
al-Sha � i  が ı �  s theory of revelation. Al-T � abarı�  ’s discussion is more extensive 
than al-Sha � i  が ı �  ’s, but it closely parallels al-Sha � i  が ı �  ’s exposition on the   clar-
ity and   Arabic nature of the Quran.  104   Indeed, al-T � abarı�  ’s more detailed 
account serves to elucidate al-Sha � i  が ı �  ’s original arguments. For example, 
al-T � abarı�   points out that given the essential clarity of divine speech, the 
fact that the Quran was in the i rst instance addressed to Muh � ammad, an 
Arab, necessarily means that the Quran is an Arabic scripture. Rather than 
representing an unrelated interjection of Arab supremacism, al-Sha � i  が ı�  ’s 
and al-T � abarı�  ’s insistence on the Arabic nature of the Quran is an inte-
gral part of the theory of clarity: the existence of non-Arabic elements 
in revelation to an Arabic prophet and his people would render parts 
of the divine communicative act futile and thereby create a theological 
paradox  .   

 Al-T � abarı�   then addresses the ways in which revelation conveys mean-
ing, a section that, according to Claude Gilliot  , represents “the epit-
ome of Muslim ideas on the subject and the charter of the exegete.”  105   
Remarkably, this section follows al-Sha � i  が ı �  ’s statement on the matter, 
as it has been translated and discussed in  Chapter 3 , very closely.  106   In 
addition, al-T � abarı �   adopts other important hermeneutic terms, includ-
ing textual inference ( nis � ba / nas � aba )   and prudent direction ( irsha � d )  , 
from al-Sha � i  が ı �  ’s work.  107   Furthermore, al-T � abarı �   theorizes the rela-
tionship between the Quran and the prophetic example in the same 
way that al-Sha � i  が ı �   did and using the same terminology, by dei ning 
the Sunna as an exclusive second-tier clarii cation of the Quran    .  108   

  104     Compare al-T � abarı�  ,  Tafsı�  r , 1:8–13, with al-Sha � i  が ı �  ,  Risa � la , in  Umm , 1:19 (paras. 
152–54).  

  105         Claude   Gilliot   , “ Langue et Coran selon Tabari: 1. La Pr é cellence du Coran ,”  Studia 

Islamica , no.  68  ( 1988 ):  79 –106 , at 81–82.  
  106     Compare al-T � abarı �  ’s  Tafsı�  r , 1:12–13, with al-Sha � i  が ı�  ’s  Risa � la , in  Umm , 1:22 (paras. 

173–77).  
  107     On textual inference, compare al-T � abarı �  ’s  Tafsı �  r , 1:68, with al-Sha � i  が ı �  ’s  Risa � la , in  Umm , 

1:15 (para. 66) and 1:234 (para. 1447); see also Lowry,  Early Islamic Legal Theory , 
53–54, on al-Ja � h � iz 
 ’  s usage of the term. On prudent direction, compare al-T � abarı �  ’s 
 Tafsı�  r , 1:68, with al-Sha � i  が ı�  ’s  Risa � la , in  Umm , 1:161–63 (paras. 946–58); see also  Umm , 
9:344–45. On the application of the concept to an actual case, compare al-T � abarı �  ’s 
 Tafsı�  r , 5:78 (on Quran 2:282), to  Umm , 4:181.  

  108     Al-T � abarı �  ,  Tafsı�  r , 1:68.  
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Like Ibn Abı �   H � a � tim in the introduction to his exegetical work, al-T � abarı �   
emphasizes that the clarii cation provided by the Prophet is uniquely 
authoritative and makes the statements and opinions of others 
superl uous.   

     The signii cant novelty in the Quran commentaries by al-Sha � i  が ı�  s 
second-generation students is thus twofold. First, they exhibit a scien-
tii c distance between the author and the subject, which manifests itself 
in the open presentation of multivocal evidence. Earlier commentaries, 
such as those by  が Abd al-Razza � q or Muqa � til b. Sulayma � n   (d. 150/767),  109   
present authoritative opinions and coherent narratives, respectively, but 
do not display such a scientii c distance; rather, they project the timeless 
and unchanging aura of a tradition. Second, this absence of a univocal 
tradition necessitates a new basis for authority, which is supplied by a 
hierarchy of sources, in which Hadith function as a complementary part 
of revelation. Evidence is then weighed using a conscious methodology. 
Both the scientii c attitude and the systematic methodology reveal the 
inl uence of al-Sha � i  が ı�  ’s thought      .    

  Other Scholars 

 Al-Sha � i  が ı�  ’s ideas appear to have had an impact also on other scholars 
in the third/ninth and fourth/tenth centuries who are more difi cult to 
characterize. 

     Al-Ja � h � iz 
  (d. 255/868 or 869), the celebrated prose writer and theo-
logian, titled one of his most important works on the Arabic language 
  “The Book of Clarity and Clarii cation” ( Kita � b al-Baya � n wa-l-tabyı �  n ). 
James Montgomery   has argued that al-Ja � h � iz 
 ’s treatment of the concept of 
clarity ( baya � n ) in language   “is to be understood as an engagement with 
the jurist al-Sha � i  が ı �  ’s . . . exposition of the same concept.”  110   Montgomery’s 
argument gains further support from the fact that al-Ja � h � iz 
 ’s central dei -
nition of clarity, which he attributes to an anonymous “mighty man of 
words” ( jaha � bidhat al-alfa � z �  ), is also found in Ibn  が Asa � kir’s  Ta � rı�  kh madı �  nat 

Dimashq  as a verbatim quotation attributed to al-Sha � i  が ı�   by the latter’s 

  109     On Muqa � til, see     Kees   Versteegh   , “ Grammar and Exegesis: The Origins of Kufan 
Grammar and the  Tafsı�  r Muqa � til  ,”  Der Islam   67  ( 1990 ):  206 –42 , at 210.  

  110         James E.   Montgomery   , “Al-Ja � h � iz 
 ’s  Kita � b al-Baya � n wa al-Tabyı �  n ,” in  Writing and 

Representation in Medieval Islam: Muslim Horizons , ed.    Julia   Bray   , 91–152 ( London : 
 Routledge ,  2006 ), 92 .     Joseph   Lowry      provides further support for Montgomery’s thesis 
in “ Some Preliminary Observations on al- Š a � i  が ı�   and Later  Us � u  l al-Fiqh : The Case of the 
Term  Baya � n  ,”  Arabica   55  ( 2008 ):  505 –27 , at 513.  
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student Abu �  Thawr.  111   Al-Ja � h � iz 
 ’s failure to name al-Sha � i  が ı �   as his source 
could be explained by the fact that he dedicated his work to Ibn Abı�   
Duwa � d  , the grand judge of Baghdad, probably at the exact time when 
the latter’s prot é g é  Ibn Abı �   al-Layth was actively persecuting al-Sha � i  が ı�  ’s 
students in Egypt.  112   

 Why would someone who is primarily famous as a litterateur and a 
theologian be interested in a legal-theoretical concept such as  baya � n ? As 
seen previously, al-Sha � i  が ı�  ’s concept of  baya � n , as elucidated in the  Risa � la , is 
the key to a comprehensive   theory that transcends mere signii cation and 
encompasses the entire process of communication; a theory, furthermore, 
that describes human and divine communication equally. Such a concept 
must have been attractive both to al-Ja � h � iz 
  the writer, who sought elo-
quence and analyzed its nature, and to al-Ja � h � iz 
  the Mu が tazilı �     theologian, 
who was preoccupied with questions of   human responsibility and divine 
justice. These concerns had a strong linguistic dimension: if revelation 
takes place through language, the question arises how obligations can be 
imposed in a medium as ambiguous   as language. This creates a second 
problem, namely, how the seemingly dei cient nature of language could 
be reconciled with the rational necessity of God being just as opposed 
to arbitrary: communicating a message that is necessary for salvation in 
a medium that precludes full comprehension would imply the imposi-
tion of obligations beyond the human capacity to fuli ll them    . Al-Sha � i  が ı �  ’s 
theory of  baya � n  offered conceptual tools for addressing these dilemmas, 
and it possessed an elegance that would have appealed to al-Ja � h � iz 
     .   

   A second prominent scholar whose work contains implicit but unac-
knowledged traces of al-Sha � i  が ı �  ’s ideas is the already mentioned jurist and 
Hadith scholar Abu �   が Ubayd al-Qa � sim b. Salla � m. Abu �   が Ubayd is reported to 
have studied al-Sha � i  が ı�  ’s works with al-Rabı �   が ,  113   and al-Sha � i  が ı �  ’s Baghdadi 
student al-Kara � bı�  sı�     (d. 248/862) accused him of having plagiarized   
 ( saraqta ) al-Sha � i  が ı �  ’s writing in his works.  114   An analysis of Abu �   が Ubayd’s 
writings strengthens these suspicions. In his book on purity ( al-T � ahu  r ), 
Abu �   が Ubayd uses an explicitly legal-theoretical argument to justify his 
disagreement with Ma � lik on the question of the purity of canine saliva  . 

  111     Compare Ibn  が Asa � kir,  Ta � rı �  kh madı�  nat Dimashq , 51:356, with     al-Ja � h � iz 
    ,  al-Baya�  n 

wa-l-tabyı�  n , 7th ed., ed.     が Abd al-Sala � m Muh � ammad   Ha � ru � n   , 4 vols. ( Cairo :  Maktabat 
al-Kha � njı �   ,  1998 ), 1:75–76 .  

  112     On the dedication and dating of  al-Baya � n wa-l-tabyı �  n , see Montgomery, “Al-Ja � h � iz 
 ’s 
 Kita � b ,” 111–14.  

  113     Al-Bayhaqı �  ,  Mana � qib al-Sha � i  が ı�   , 2:251.  
  114     See Ibn H � ajar al- が Asqala � nı �  ,  Tahdhı �  b al-Tahdhı�  b , 2:361, and Chap. 6 of this volume.  
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He claims that Ma � lik’s position – that an explicit Hadith according to 
which a dog’s saliva imparts impurity does not apply to hunting dogs – 
implies an instance of particularization ( takhs � ı � s �  )  ; however, this herme-
neutic procedure would require the existence of a contrary Hadith 
report relating specii cally to hunting dogs.  115   Both the identii cation of 
Ma � lik’s maneuver as particularization and the hierarchical   assumptions 
underpinning Abu �   が Ubayd’s criticism of it rel ect al-Sha � i  が ı�  ’s legal theo-
ry.  116   Elsewhere, Abu �   が Ubayd warns against misconstruing a dispensation 
( rukhs � a )  , which is by its nature an exception, as an unrestricted general 
rule ( が  a � mm )  . The same warning, using the same terminology, was earlier 
made by al-Sha � i  が ı �  .  117   These examples suggest not only that Abu �   が Ubayd 
borrowed al-Sha � i  が ı �  ’s ideas in his work, as suggested by al-Kara � bı�  sı�  , but 
also that he had begun to see legal problems and debates through the lens 
of al-Sha � i  が ı �  ’s theory of revelation.   

   A third example is provided by a work titled  al-H � ayda , which is 
attributed to  が Abd al- が Azı�  z al-Kina � nı�   (d. between 221/836 and 240/854 
or 855),  118   a student of al-Sha � i  が ı �  . The author of the work (most likely 
al-Kina � nı�  ) claims to reproduce a theological debate between himself and 
  Bishr al-Marı�  sı�   (d. 218/833) on the nature of the Quran. In the course of 
this debate, al-Kina � nı�   lays out the   interaction between general and spe-
cii c expressions in the Arabic language, a distinction that originates in 
the theory of al-Sha � i  が ı �   as laid out in the  Risa � la .  119   As noted in  Chapter 2 , 
al-Sha � i  が ı �   himself had also encountered Bishr al-Marı�  sı�  , and it is very pos-
sible that Bishr was the i rst of al-Sha � i  が ı�  ’s two unnamed interlocutors in 
the debates that constitute al-Sha � i  が ı �  ’s  Jima �  が  al- が ilm . Interestingly, that part 
of the  Jima �  が  al- が ilm    also contains a discussion on the interaction between 
general and specii c expressions in revelation. In it, al-Sha � i  が ı �   cites the 
Quranic verse “[God is] the creator of everything ( kha � liq kulli shay ゎ  )” as 

  115         Abu �   が Ubayd al-Qa � sim b.   Salla � m   ,  al-T �  ahu  r , ed.    Mashhu � r H � usayn Mah � mu � d   Sulayma � n    
( Jedda :  Maktabat al-S � ah � a � ba ,  1994 ), 270 .  

  116     Lowry,  Early Islamic Legal Theory , 71.  
  117     Compare Abu �   が Ubayd’s  T � ahu  r , 235, with al-Sha � i  が ı�  ’s  Risa � la , in  Umm , 1:252 (para. 

1608).  
  118     On the differing death dates, see van Ess,  Theologie und Gesellschaft , 3:507–8.  
  119     Compare the early sections of the  Risa � la  with      が Abd al- が Azı �  z   al-Kina � nı�     ,  al-H � ayda 

wa-l-i が tidha�  r fı �   al-radd  が ala�   man qa �  la bi-khalq al-Qur ゎ a �  n , ed.     が Alı �     al-Fiqhı�      ( Medina : 
 Maktabat al- が Ulu � m wa-l-H � ikam ,  2002 ), 39–40 . I am grateful to Rodrigo Adem   for point-
ing out the similarity. Although this work has been called apocryphal   (van Ess,  Theologie 

und Gesellschaft , 3:507–8), it appears to have been known already by Da � wu � d al-Z � a � hirı�     
(d. 270/884), who mentions al-Kina � nı�  ’s reliance on al-Sha � i  が ı�  ’s concepts, suggesting that 
at least this section goes back to al-Kina � nı�  ; see al-Bayhaqı �  ,  Mana � qib al-Sha � i  が ı �   , 2:328, 
where al-Bayhaqı�   quotes Da � wu � d al-Z � a � hirı�   on al-Kina � nı �  ’s legal hermeneutic.  

terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/CBO9781139649711.013
Downloaded from https://www.cambridge.org/core. University of Sussex Library, on 16 Aug 2018 at 10:39:29, subject to the Cambridge Core

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9781139649711.013
https://www.cambridge.org/core


Canonization beyond the Sha�i がı � School 219

an example of a general expression that applies to all its referents.  120   But 
in the  H � ayda , this exact verse, together with al-Sha � i  が ı�  ’s dei nition of it as 
a general expression, is deployed by Bishr to argue for the createdness of 
the Quran  , with al-Kina � nı�   countering that the verse does not refer to the 
Quran, since God’s speech is not a thing.  121     This shows that al-Sha � i  が ı�  ’s 
student al-Kina � nı�   had imported his master’s hermeneutic theorization to 
the realm of theology  .   It also suggests that already al-Sha � i  が ı �  ’s opponent 
Bishr al-Marı�  sı�   had done so, providing an even more powerful demon-
stration of the force and appeal of al-Sha � i  が ı �  ’s ideas  .   

 A i nal example of the inl uence of al-Sha � i  が ı �  ’s ideas can be found 
in the work of       al-Qa � d � ı �   al-Nu が ma � n (d. 363/974), who laid the founda-
tions of Isma �  が ı �  lı�   Shi が i law. In his  Risa � la dha � t al-baya � n , within a discus-
sion of the issue of evidence (specii cally, the sufi ciency of a witness and 
an oath as evidence in certain types of cases, which al-Sha � i  が ı �   had also 
addressed), al-Qa � d � ı �   al-Nu が ma � n explains that the Quran contains state-
ments that are nonspecii c ( jumla ) and that God’s communicative inten-
tion   behind such instances of revelation ( mura � duhu fı�   ma �  anzalahu ) is 
explicated by the Sunna of the Prophet  .  122   This is a clear reference to 
al-Sha � i  が ı �  ’s theory, expressed in the latter’s specii c terminology ( jumla , 
 baya � n   ,  ira � da ) and using the same Quranic verse (16:44) in support of the 
position.  123   Al-Qa � d � ı �   al-Nu が ma � n then takes the argument further, claiming 
that the Isma �  が ı �  lı�   imams fuli ll the same clarifying role for the Sunna as the 
Sunna does for the Quran. As evidence, he cites the Quranic verse “Obey 
God, and obey the Messenger and those in authority” (Quran 4:59) and 
identii es “those in authority” as the imams. Again, al-Qa � d � ı �   al-Nu が ma � n 
is obviously in close conversation with al-Sha � i  が ı �  , who, in his description 
of the relationship between the Quran and the Sunna, had also quoted 
Quran 4:59. Al-Sha � i  が ı �  , however, had understood “those in authority” 
to refer to political leaders, whose authority he conceived as radically 
different from and dependent on the i rst two categories, God and His 
Messenger.  124   Instead of developing an independent Isma �  が ı �  lı�   hermeneutic 
theory, al-Qa � d � ı �   al-Nu が ma � n thus either adopted or strategically modii ed 
al-Sha � i  が ı �  ’s ideas.       

  120      Umm , 9:11.  
  121     Al-Kina � nı �  ,  al-H � ayda , 21, 26, 37, and 40.  
  122     Al-Qa � d � ı�   al-Nu が ma � n,  The Epistle of the Eloquent Clarii cation Concerning the Refutation 

of Ibn Qutayba , ed. Avraham Hakim (Leiden: Brill, 2012), 22–23.  
  123     For the terminology, see  Risa � la , in  Umm , 1:41 (para. 298); for the Quranic verse, see 1:7 

(para. 50).  
  124      Risa � la , in  Umm , 1:35 (paras. 260–63).  
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 The last three chapters have demonstrated the multifaceted inl u-
ence that al-Sha � i  が ı �   exerted on the scholarly world of the third/ninth and 
fourth/tenth centuries. Thanks to the newly emergent and increasingly 
sophisticated written culture, al-Sha � i  が ı�  ’s works were preserved and dis-
seminated throughout the Muslim world and formed the basis of a bur-
geoning secondary literature. The critical engagement of his followers 
with his writings gave rise to a distinctive Sha � i  が ı �   school discourse, rooted 
in al-Sha � i  が ı �  ’s hermeneutic paradigm and providing the basis for a col-
lective form of authority – the legal school. Beyond the nascent Sha � i  が ı �   
school, al-Sha � i  が ı �  ’s ideas had a transformative inl uence on the H � anafı�   
and Ma � likı�   legal schools as well as other religious sciences. By providing 
the theoretical foundation for the canonization of Quran and Hadith 
as well as for the relationship of authority between them, al-Sha � i  が ı�   ren-
dered the sacred sources amenable to the “scientii c” application of a 
systematic interpretive methodology. This step transformed the scholar   
into a  collector and weigher of evidence, rather than an embodiment of 
an amorphous tradition.        
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   A century after al-Sha � i  が ı�  ’s last student had died, Abu �  Hila � l al- が Askarı�     
(d. around 400/1010) began one of his books with the observation that 
“in every branch of the religious sciences as well as of the non-religious 
disciplines, books have been composed that encompass the subject and 
organize its subcategories.”  1   In the two centuries that had elapsed since 
the composition of the i rst proper books of Islamic scholarship, Muslim 
civilization had developed a sophisticated written culture   that covered a 
wide range of genres and achieved an astounding geographical circula-
tion. The success of this written culture can be seen in al- が Askarı �  ’s conclu-
sion that by his lifetime the world of ideas had, with few exceptions, been 
fully mapped. 

 This immense achievement was not universally or unreservedly cel-
ebrated as progress.  2     The shift from a primarily oral scholarly tradition 
to a culture in which ideas were circulated and reputations made in the 
form of authored books had its critics, who pointed out the detrimental 
effects of the medium of writing. As already Plato   had Socrates warn his 
friend Phaedrus:

  The loyalty you feel to writing . . . has just led you to tell me the opposite of its 
true effect. It will atrophy people’s memories. Trust in writing will make them 
remember things by relying on marks made by others, from outside themselves, 

     Conclusion   

  1         Abu �  Hila � l   al- が Askarı�     ,  al-Furu  q al-lughawiyya , ed.    Muh � ammad Ibra � hı �  m   Salı �  m    ( Cairo :  Da � r 
al- が Ilm wa-l-Thaqa � fa ,  1418 /1997), 21–22 .  

  2     See     Jan   Assmann   ’  s discussion of the lament of the ancient Egyptian writer who, nearly 
two millennia before the Common Era, had given up hope of i nding “novel untried 
words, free of repetition,” in  Religion and Cultural Memory: Ten Studies , trans.    Rodney  
 Livingstone    ( Stanford, CA :  Stanford University Press ,  2006 ), 83–84 .  
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not on their own inner resources, and so writing will make the things they have 
learnt disappear from their minds. Your invention is a potion for jogging the 
memory, not for remembering. You provide your students with the appearance 
of intelligence, not real intelligence. Because your students will be widely read, 
though without any contact with a teacher, they will seem to be men of wide 
knowledge, when they will usually be ignorant.  3     

 Writing in the midst of the formative period of the second/eighth and 
third/ninth centuries, the Iraqi litterateur and poet Muh � ammad b. Yası�  r 
al-Riya � shı �     (d. around 210/825) lamented the inl uence of writing in very 
similar terms:

  Were I to remember all that I hear 
 And memorize all that I record of that 
 And only benei t from what I have thus collected – 
 They would call me an erudite scholar 
 But restlessly I am drawn to every i eld of study I encounter 
 So I neither memorize what I have recorded, 
 Nor tire of recording 
 So I sit in the company of ignorance, 
 While my knowledge lies deposited in books 
 Whoever i nds his learning thus, 
 Will never progress 
 If you neither retain nor remember, 
 Then collecting books is futile indeed!  4     

 Plato and Ibn Yası�  r i nd themselves trapped in a paradox. Both decry 
written knowledge as a barren imitation of the real, embodied knowledge 
that resides in the individual, but neither is able to resist the power of 
writing as a medium for gathering and disseminating ideas.  5   The conun-
drum faced by Plato and Ibn Yası �  r is an outcome of the impact of writing 
on scholarship: the ineluctable logic of the written mode of scholarly 
discourse quickly made writing indispensable, while exerting a profound 
inl uence on the nature of the knowledge that it was merely meant to 
record. When Ma � lik wrote his  Muwat � t � a ゎ  , his aim was to produce a sta-
ble and unchanging intellectual edii ce that could withstand the dialec-
tic momentum of  ra ゎ y . But as Ah � mad b. H � anbal   noted a century later 

  3         Plato   ,  Phaedrus , trans.    Robin   Wateri eld    ( Oxford :  Oxford University Press ,  2002 ), 
274e–275b .  

  4         Al-Ja � h � iz 
    ,  Kita �  b al-H � ayawa �  n , 2nd ed., ed.     が Abd al-Sala � m Muh � ammad   Ha � ru � n   , 8 vols. ( Cairo : 
 Mus 
 t 	 afa �  al-Ba � bı�   al-H � alabı�   ,  1965 –69), 1:59 . The poem is also attributed to al-As 
 ma が ı�   
(d. 213/826); see     (Pseudo-)al-Ja � h � iz 
    ,  al-Mah �  a�  sin wa-l-ad � da �  d  ( Cairo :  Maktabat al-Kha � njı�   , 
 1994 ), 9 .  

  5         Jacques   Derrida      has shown how widespread this trope is in the Western intellectual tradi-
tion; see his  De la grammatologie  ( Paris :   É ditions de Minuit ,  1967 ) .  
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when cautioning his students not to write books, written discourse pos-
sesses its own momentum, which mirrors that of  ra ゎ y : one book, such as 
Ma � lik’s, invites another, such as al-Sha � i  が ı�  ’s, which in turn prompts further 
responses, refutations, and counterrefutations in an endless sequence.  6   

 The connection between the revolution of writing and the transforma-
tion of legal discourse in Islamic societies did not go unnoticed. The Iraqi 
scholar Abu �  T � a � lib al-Makkı�     (d. 386/998) noted that  

    books and compilations are all later developments, as is holding to the statements 
that people have made, giving legal opinions based on the school of a single 
individual, holding to his opinion, emulating him in everything, and conducting 
jurisprudence according to his school. This was not the way of the people who 
preceded us in the i rst and the second centuries.  7     

 Al-Makkı�   was right: these concurrent developments – the emergence of 
legal literature and the formation of personal legal schools – did indeed 
represent a novel stage in the evolution of the Muslim normative dis-
course.   This book has sought to demonstrate and explain what already 
al-Makkı �   implied, namely, that these two innovations were intimately 
connected. The spread of purposefully composed works enabled the pres-
ervation and unambiguous attribution of legal opinions and their justi-
i cations, and it initiated a metadiscourse on questions of interpretation 
and consistency  . Writing also rendered change and inconsistency easily 
discernible and thereby undermined the perception of tradition as an 
unchanging monolith. The   canonization project of al-Sha � i  が ı �   was thus an 
attempt to extricate tradition from revelation, to delegitimize the former 
as the primary mediator of the revealed message, and to enshrine the lat-
ter as a i xed, clearly demarcated category. 

   While writing changed thought, the opposite was also true. Al-Sha � i  が ı�  ’s 
radical reconceptualization of revelation as an act of direct divine com-
munication, grounded in the Arabic language and explicable through the 
prophetic Sunna, spawned new genres of writing, creating new literatures. 
The collection and recording of prophetic Hadith with the aim of pro-
ducing an exhaustive inventory of authentic reports   took place only after 
these reports had been canonized  in theory .    8   Likewise, the movement of 

  6     Ah � mad,  Masa �  ゎ il , 437.  
  7     Abu �  T � a � lib al-Makkı�  ,  Qu  t al-qulu  b , 2:127; quoted and translated in     Sha � h Walı �   Alla � h  

 al-Dihlawı�     ,  The Conclusive Argument from God: Sha �  h Walı�   Alla �  h of Delhi’s “H�ujjat 

Alla�  h al-ba�  ligha ,” trans.    Marcia K.   Hermansen    ( Leiden :  E. J. Brill ,  1996 ), 451 . Kaya   also 
refers to this passage and notes its signii cance in “Continuity and Change,” 40.  

  8     Wheeler,  Applying the Canon in Islam,  59; Brown,  Canonization of al-Bukha � rı �   and 

Muslim , chap. 3. Brown   notes (on p. 135) that the quest to canonize dei nitive collections 
of prophetic Hadith in the fourth/tenth century was “an exclusively Sha � i  が ı�   endeavor.”  
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writing substantive exegetical works   that interpret the Quran in light 
of prophetic Hadith began once the hermeneutic symbiosis of Hadith 
and Quran had been theorized by al-Sha � i  が ı �   and popularized by his 
 followers – most famously by his second-generation students al-T � abarı�  , 
Ibn Abı�   H � a � tim, and Ibn al-Mundhir. Canonization and writing thus con-
stitute a mutually generating complex in the history of early Islamic law: 
the former endows the revelatory sources with authority and meaning, 
and the latter encases them in a stable form that lends itself to systematic 
analysis.     

 Viewing this transformation of Islamic scholarship and its literatures 
through the lens of canonization is useful, because it allows us to appreci-
ate the broader cultural signii cance of texts in relation to historical cir-
cumstances and invites comparative insights from and on other cultures 
and religions. But given the connotations of the term “canon,” it is impor-
tant to bear in mind that Islamic law was not canonized in the same sense 
in which the so-called  が Uthmanic codex of the Quran was canonized – 
that is, established once and for all in a i xed, unchanging form. Islamic 
law after canonization was a project, not a product; it was constituted 
by a continuing, open-ended process of interpretation and debate taking 
place within the disciplinary realm of legal theory  . This could rightfully 
be called a canonizing discourse, because its core purpose was to establish 
rules for connecting lawmaking rigorously to the sacred sources. Rather 
than eventually leading to the emergence of a single school of law, it pro-
vided a common methodological framework that was based on a shared 
understanding of what the sources of religious normativity are and thus 
forced jurists to justify their views in commensurate terms.   

   Al-Sha � i  が ı �  ’s model, which clearly separated the canonical age of revela-
tion from the subsequent span of profane, nonnormative history  , stood in 
sharp contrast to the alternative theory proposed by Ibn  が Ulayya  . As seen 
in  Chapter 2 , the latter defended the primacy of consensus   as the criterion 
of normativity, an approach that rendered continuity over time largely 
irrelevant. It is only in al-Sha � i  が ı �  ’s model that the connection back in time 
through the channel of Hadith could come to play the central role that 
it eventually did in Islamic thought. Through the delineation of a certain 
sacralized past as the sole fount of normativity, religious authority shifted 
to those who could access and recapture this past:   the verii ers of Hadith  , 
the exegetes of the Quran  , and the jurists whose expertise permitted them 
to extract the normative implications of both sources. The scholars     thus 
came to occupy a powerful position from which to critique state poli-
cies, societal customs, and established orthodoxies and orthopraxies. By 
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contrast, in theories that proposed the continued generation of normative 
values through communal practice (Ma � likism), consensus (Ibn  が Ulayya), 
or the living imam and his deputies (several Shi が i   groups at various points 
in time), communal leadership and, by extension, politics   held much 
greater importance. 

 Nevertheless, canonization of the sacred sources did not turn Islamic 
legal reasoning into a purely solipsistic process, with individual jurists 
interpreting the sacred sources unconstrained by the opinions of their 
predecessors or peers. There can be neither private religions nor private 
legal systems.  9   Al-Sha � i  が ı �  ’s students and their successors created a school   
that was based on al-Sha � i  が ı�  ’s canonization project but that also furnished 
the basis for a communal venture of interpretation   by establishing a 
shared methodology for the elucidation and extension of al-Sha � i  が ı �  ’s par-
adigm. Among later generations of Sha � i  が ı �  s, the founder’s works would 
experience something akin to a secondary canonization  , signii cantly lim-
iting the ability of later scholars to disagree   overtly with al-Sha � i  が ı�  ; I have 
explored this development elsewhere.  10   However, Sha � i  が ı�   scholars contin-
ued to maintain the crucial theoretical distinction between revelatory evi-
dence and al-Sha � i  が ı �  ’s opinions, justifying the latter in terms of the former 
and thus claiming to honor the founder’s prohibition of  taqlı �  d   . 

 Al-Sha � i  が ı�   can be said to have founded the Sha � i  が ı�   school because he 
established a paradigm   that both  could  and  would  be followed by sub-
sequent generations of students. It  could  be followed because of its 
 “scientii c” structure, incorporating a canon of sacred sources and   a set of 
interpretive rules. The fact that it  was  followed was a matter of historical 
contingency, inl uenced by the crumbling of the old social order, the lon-
gevity of al-Sha � i  が ı�  ’s students, and the opportunities created by periods of 
toleration and patronage  . The Sha � i  が ı�   school that grew around al-Sha � i  が ı�  ’s 
paradigm of law in the third/ninth century was thus primarily a discursive 
institution, rooted in a central corpus of texts and shared techniques for 
its analysis. These were transmitted and developed in a burgeoning sec-
ondary literature and spread rapidly to other legal schools, inaugurating a 
process of convergence that would eventually culminate in the creation of 
a common terminological and methodological basis in Sunni thought.   

 In the broader scheme of Islamic history, al-Sha � i  が ı�  ’s theory of canoniza-
tion emerged against the background of a society undergoing a   profound 

  9     The legal schools were, of course, never complete legal systems, given that they relied on 
the state for enforcement.  

  10     See my “Rethinking  Taqlı �  d .”  
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transition: the dissolution of the conquest identity that had fused Islam, 
Arabness, and loyalty to the Islamic empire into a unitary whole. In the 
Egyptian context, characterized by the gradual replacement of the Arab 
ruling elite by non-Arabs and the presence of a sedentary non-Muslim 
majority population, this process of dissolution took two seemingly con-
tradictory directions. On the one hand, it led to a  localization  of political 
and economic interests and loyalties, as we saw, for example, in the case 
of the Arabs turned farmers who found themselves rebelling against the 
central government in alliance with Coptic Egyptians. On the other hand, 
it promoted a  universalization  and  deethnicization  of Islam: given the 
growing numbers of new converts to Islam and their increasing promi-
nence in the i elds of politics and scholarship, there was rising pressure 
toward the discovery and legitimation of a new, non–ethnically dei ned 
framework for religious norms  . 

 Al-Sha � i  が ı �  ’s paradigm found its niche within this wider movement. The 
solution that it offered to the crisis   of normative tradition consisted of an 
elitist scripturalism. This was based on the revolutionary assertion that 
the message of revelation was intelligible by itself and that its compre-
hension required no mediation by tradition. But the challenges posed by 
the medium and the transmission of the message also meant that the task 
of interpreting revelation had to be carried out by specialists, who could 
weigh the relevant evidence and identify the most probable conclusion. 
As a result, Islamic law was transformed from a communal venture, based 
on an organic link to revelation through shared tradition, to a science of 
interpretation that soon became embedded in a discursive community of 
scholars  . The cohesion that was undermined in the  umma , or community 
of Muslims, as a whole through its increasing diversity was thus recreated 
in the institution of the legal school.        
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