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SHI‘T “FAMILY” OF LEGAL THEORIES: AN INTRODUCTION

Robert Gleave and Kumail Rajani

Shi‘i usiil, in general, has received little attention in scholarly discussions of Islamic legal theory.
Whilst Twelver usiil has gained some attention, there is almost no coverage of the Isma‘li and
Zaydi usil traditions.! This volume, a collection of eight chapters, aims to a) critically edit hith-
erto un-edited Shi‘i usal manuscripts; b) examine distinctive features of the Shi‘i usal tradition
when compared to its Sunni counterpart; and c) highlight the nuances of intra-Shi‘i usal dis-
course addressing questions such as: What makes Isma‘ili usil different from Zaydi and Twelver
usul? How is Zaydi usiil different from Twelver and Isma‘ili usal? What are the key themes debat-
ed in Twelver usiil which are absent in Zaydi and Isma‘ili usil traditions? The following introduc-
tion addresses these pertinent questions and sets the tone for the subsequent edited texts and
their commentaries. A careful side-by-side reading of these texts and commentaries will help us
identify distinctive themes peculiar to the Shi‘i “family” of legal theories. It is in detailing these
nuances and putting Shi‘ usil texts in conversation with each other that this introduction is pri-
marily concerned.

In the Muslim intellectual tradition, God’s law (the shari‘a) has been the subject of intense
scholarly investigation. God has rules; he expects human beings to obey them; he will punish
those who do not obey them; he will reward those who follow the rules. These are theological
assumptions which underpin Muslim legal discussions. Some scholars have sought to prove these
assumptions but the juristic writings of the Muslim tradition (primarily those works falling into
the category of figh) have generally accepted these as discursive ground rules. Discussing what
God wishes you to do in a particular situation presupposes, one might say, that God has a rule
and that he demands obedience to it.

Alongside these discussions of the content of the shari‘a, there has also been a vibrant history
of more philosophical or theoretical discussions. That is, some Muslim scholars have gone be-
yond the question of what the content of God’s command might be — they have explored more
fundamental questions. Where does God’s law come from? Why should human beings obey it in
the first place? What was God’s purpose in making these rules? How are God’s rules to be discov-
ered for situations not covered in the rules God has revealed so far? Who, within the Muslim
community, can make a valid pronouncement on the content of the law and must the communi-
ty obey the rules which that person makes? The answers to these questions have been debated
and discussed by Muslim scholars throughout the centuries. They are often associated with a
particular genre of literature and tradition of learning called usiil al-figh (“the roots of jurispru-

1 For Twelver usil tradition see Gleave, “Imami Shi‘i Legal Theory: From its Origins to the Early Twenti-
eth Century” (Oxford, 2018); Inevitable Doubt: Two Theories of Shi Jurisprudence (Leiden, 2000); Scrit-
puralist Islam (Leiden, 2007). For other works see al-Sadr, Lessons in Islamic Jurisprudence, tr. Roy Mot-
tahedeh (Oxford, 2010) and Principles of Islamic Jurisprudence According to Shii Law, tr. Arif Abdol
Hussein (London, 2005); al-‘Allama al-Hilli, Foundations of Jurisprudence — An Introduction to Imami Shii
Legal Theory, tr. Amjad Shah Naqvi (Leiden, 2016); Bhojani, Moral Rationalism and Shari‘a (London,
2015).



2 Shi‘ite Legal Theory

dence”), glossed in English language secondary literature as “Islamic legal theory”. This book is
a collection of texts of previously unpublished or rare works of usiil al-figh, along with commen-
taries and summaries of the ideas within the texts. They have all been edited by contributors
from manuscripts; they stretch over many centuries and reflect discussions in many different
places; they are all taken from the Shi‘i Muslim tradition, broadly conceived. The distinctive Shi‘i
contribution to the history of usiil al-figh has not received the attention it deserves in contempo-
rary scholarship. This volume forms part of wider attempt to bring the richness and diversity of
Shi‘i usil to the wider field.

The term usil al-figh (often abbreviated to usil) refers, primarily, to two linked phenomena.
First, usul al-figh is a topic in the curriculum of nearly all Muslim seminaries (madrasas); trainee
Muslim professionals are required to discuss the various possible answers to the theoretical ques-
tions mentioned above, and they are supposed to bear them in mind when developing and prom-
ulgating their version of God’s law. Second, the term refers to a specific genre of literature.
Though the date of the inception of writings of usiil al-figh is much debated, the usil genre be-
came formalised from at least the 4th/10th century. This formalisation comprised the gradual
establishment of a consistent structure (with predictable chapter titles in a regular order), a sta-
ble set of technical terms (though definitions remained much debated), a canonical group of
problemata (often termed mas@’il) and a distinctive method of argumentation in which these is-
sues were discussed. Once established as both a curriculum subject and a legal genre, usiil al-figh
became one of the recognised “religious sciences” (al-‘uliim al-diniyya) of the post-formative pe-
riod of Islamic thought. It survives until today as a subject much studied in traditional seminaries
across the various schools and traditions. Although the previous abundance of both the study and
composition of usil has suffered in the transition from the late (or post-) classical to modern
periods, it still remains a fundamental element of religious training in many parts of the Muslim
world.

Ustil al-figh works were composed in great volume in the premodern period, and within the
broad genre of usiil there were numerous sub-genres, including extended monographs, epitomes,
commentaries, supercommentaries, marginal glosses and short focused treatises. Works of usil
al-figh (perhaps more than works of figh, in which the rules are laid out in detail) were able to
transcend their authors’ specific theological and legal schools. As has been remarked, usiil, be-
cause it functions at the elevated, theoretical level, adopts a discourse which rises above the re-
strictions of a specific tradition.? Nonetheless, since usiil works are supposed to establish the basis
for subsequent legal discussion, argumentation (and the conclusions reached through these argu-
ments) may be distinctive to particular traditions. Despite this internal specificity to a particular
Muslim tradition, the assumed audience of works of usil appears to be broad, stretching across
Muslim sects and schools, and sometimes even beyond the imagined Islamic community. Given
the assumed audience (namely, the supposed addressees or readership) of works of usil al-figh,
delimiting a tradition might be seen as problematic: are not all usial works in conversation with
all other usial works? Nonetheless, traditions of usil enquiry can (and have) been identified. For
example, the well-known division by Ibn Khald@in of usal writings into “juristic” and “theologi-
cal” has been much discussed by secondary scholarship.® The identification of the former (i.e. the

2 See Weiss, “Usiil-related Madhhab Differences in Amidi’s Ihkam,” in Studies in Islamic Legal Theory
(Leiden, 2002), pp. 292-313.
3 See, for example, Chaumont, “Introduction” in Kitab al-Luma® fi usil al-figh = Traité de théorie légale
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“juristic” trend) primarily with the Hanafi legal school and the latter (the “theological”) with the
Shafi‘is has been a very influential typology both within the Muslim intellectual tradition and in
much secondary literature. The distinctive structures of works of Hanafl and Shafi‘i legal theory
have also been the subject of some analysis and investigation.* Specific usiil doctrines are associ-
ated (or predominate) in particular schools and have become markers for those school: the Ma-
likis argue that the actions of the “People of Medina” (‘amal ahl al-Madina) have a specific legal
authority; the Hanafis promote individual juristic reasoning (stereotypically called ra’y); the
Shafis give particular precedence to the results of analogical reasoning (giyas); the Hanbalis
give great legal force to isolated reports (khabar al-wahid); the Zahiris demand adherence to the
“apparent” meaning of the text and reject giyas; Mu‘tazili usilis require God to be fair, and there-
fore require him to be clear and unambiguous about what he demands of humanity. The list of
these general characteristics supposedly typifies the approach of the traditions of usal thought —
and it could be extended and elaborated, and greater nuance given to these generalisations.
These “distinctive” doctrines, though, are repeated regularly in the literature, and have become
almost formulaic characterisations of a particular theoretical or legal trend. For some commen-
tators, these legal theory doctrines represent the unique contribution of each school to the scho-
lastic discipline of Islamic legal theory as found in works of usiil al-figh.

In this volume, we have collected a series of passages taken from works of Islamic legal theo-
ry. The authors of these works are all Shi‘i — and the discussions we present here, in general
terms, touch on distinctive Shi‘i doctrines, using styles of argumentation which are often distinc-
tively Shi‘i. By “distinctively Shi‘i” we mean that the passages presented in this volume come
from authors who adhered to the fundamental Shii belief that the true, designated successor of
the Prophet Muhammad was his cousin and son-in-law, ‘Ali b. Abi Talib. For the Shi‘a, ‘Ali
should have been leader of the Muslim community, but the wider community decided, for what-
ever reason, to ignore this suggestion and other prominent Companions of the Prophet were se-
lected or elected; ‘Ali only assumed leadership in 656, a quarter of a century after what was, for
Shi‘i Muslims, his rightful time. This commitment to ‘Ali represents the defining Shi‘i belief —
other doctrines and practices may vary, but all groups described as Shi‘i (both within the Muslim
tradition and in secondary literature) promote the legitimacy of ‘Ali’s claim to religious, spiritual
and political leadership. The various Shi‘i traditions dispute how Muslim leadership should have
evolved after ‘Ali’s death in 661, though nearly all hold the view that subsequent leaders of the
community should come from ‘Ali’s descendants.

A commitment to upholding the teaching of ‘Ali and his descendants runs alongside the claim
that they were (and are) the rightful leaders of the Muslims. The reasoning for the privileging of
‘Ali and the assertion of his rightful leadership are linked first to the Prophet’s designation of ‘Ali
as his successor. In addition to this designation, ‘Ali — either due to his close familial relationship
with the Prophet or due to a more direct divine intervention — has special religious insight, and
this gives him and his statements a privileged position in the quest for religious knowledge. Many
of the passages in this volume reflect on the implications for legal theory of having leaders
(known as Imams) with these special qualities. Whilst the nature of this privilege and how it
came about is disputed amongst the various Shi‘i groups, adherence to the person and teachings

musulmane (Berkeley, 1999), pp. 3-35.
4 See, for example, the different division of linguistic discussions in works of usil discussed in Kamali,
Principles of Islamic Jurisprudence (Cambridge, 2003), pp.175-185.
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of ‘Ali is perhaps the defining Shi‘i doctrine. For Shi‘a, this special status of ‘Ali was transferred
to his descendants (either individually or as a group). These theological doctrines have implica-
tions for Shi‘i legal theory: ‘Ali’s opinion becomes a legal source alongside that of the Prophet
himself, and if ‘Ali’s descendants inherit his legal authority, then perhaps their opinions can also
be legal sources. If, as a group, his descendants have some particular legal insight and therefore
authority, then can their settled opinion (their consensus, perhaps) also be identified as a legal
source? Furthermore, what is the relationship between the Prophet’s words and statements and
those of ‘Ali and his descendants? What is the relationship between these sources and the Qur’an?
What happens if these two sources appear in conflict with one another? How might one verify
that the opinion of ‘Ali’s descendants has been accurately transmitted and that the meaning is
fully grasped? These, and many other, questions emerge and they are primarily dealt within
works of usiil al-figh, and examples of such works are edited and presented in this volume.

The designation of “Ali, the elevated position of the Prophet’s descendants through ‘Ali and
Fatima and the authority (legal or otherwise) of the Imam (manifest or hidden) became hallmark
of Shi‘i doctrines. There are, though, other tendencies in the various Shi‘i traditions of legal the-
ory exemplified in the texts below. Generally speaking, any legal authority the Imam is accorded
in the various systems (Isma‘ili, Zaydi, Twelver) is tempered by a firm commitment to independ-
ent sources of legal knowledge. These independent sources are normally conceived of as “ration-
al” — in the sense that ‘aql (translated here as “reason”) is considered to have the ability to dis-
cover or delineate ethico-legal truths. For nearly all the Shi‘i traditions examined in this volume,
“reason” (either as a human faculty, or as a non-subject, almost scientific, method of deduction)
can lead to truth alongside the straightforward dicta of authoritative individuals. ‘Aql is also seen
as moderating the operations of legal hermeneutics: If one is to interpret the dicta of authorita-
tive individuals (God, the Prophet, ‘Ali and his descendants), the hermeneutic rules one follows
to interpret them should be (rationally speaking) justified. This perspective comes, of course,
from the complex relationship all the Shi‘i traditions have with the Mu‘tazili theological school.
Even the more traditionalist jurists of the Zaydi and Twelver schools were, broadly speaking,
working within a Mu‘tazili framework. In fact, many of these jurists made major contributions to
the development of the Mu‘tazili ideas more generally, particularly in the early period. The align-
ment between Mu‘tazili and Shi‘i trends has been explored by others,> but in the field of usil al-
figh the relationship is usually explicit, including regular references to Mu‘tazili works and au-
thorities. Furthermore, in the early classical period, it is perhaps true to say that the Isma‘ili
tradition incorporated philosophical rationalism more readily than the other Shii traditions.
This is reflected in Isma‘ili legal writings, though works in this limited corpus do not, generally
speaking, venture into theoretical speculation around the law. Nonetheless, a certain philosoph-
ical interest can be seen even in the text presented in this volume when discussing the methods
of interpreting the Imam’s words and the nature of linguistic communication more generally.
Furthermore, the operations of language — when used by God, Prophets, Imams or humans - rep-
resent a knowledge source for these writers which modulates the process of interpretation. This
is a feature the Shi‘i writers share with the wider tradition of usal writing. Generally speaking,
investigations into the workings of language were viewed as essential tools to interpret the in-

5 See, for example, Madelung, “Imamism and Mu‘tazilite Theology,” in Le Shi‘ism Imamite (Paris, 1970),
pp- 13-29; Ansari and Schmidtke, “The Twelver Shi‘i Reception of Mu‘tazilism,” (Atlanta, 2017), pp.
193-310.
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tended meaning of the statements of any legal authority (God, Prophet or Imam). The findings of
the community’s linguistic experts (in particular, the grammarians) functioned as a body of
knowledge in the works of usil al-figh which can, generally speaking, be distinguished from reve-
latory sources. Indeed, in the more mature usil works, there is a series of theological, legal, logi-
co-philosophical and linguistic “postulates” (mabadi) which must be first established before the
activity of usil can begin; to represent this precedence, works of usiil often began with sections
exploring these so-called postulates. For many Shii authors, there was a resistance to viewing the
sources of law purely in terms of revelatory texts. For them (and for some Sunni authors also),
legal theory was nestled within a network of various theoretical, philosophical, theological and
linguistic disciplines and bodies of knowledge. These lie alongside the investigation of formal
sources (Qur’an, sunna, hadith/akhbar, ijma) and are complemented by them. This openness to
reason, rationality and alternative (non-revelatory) sources of legal knowledge is not always in
evidence in Sunni works, and could also be seen as distinctive of Shi‘i usil al-figh more broadly.

The three Shi‘i traditions presented in this volume emerged from contested discussions around
the identity and function of the Imam in the post-Muhammadan era. All the Shi‘i groups agreed
that the path taken by the Sunni majority was deviant: they disagreed though on what the alter-
native should be. The history of how these Shi‘i traditions emerged and then established them-
selves is reasonably well covered in existing research. The most basic Shi‘i identity marker is, of
course, the religious legitimacy of ‘Alf’s inheritance of the Prophet’s position after his death. The
continuation of that superiority in the descendants through ‘Ali’s marriage to the Prophet’s
daughter Fatima, appears part of the original package, or at least was formulated very quickly as
‘Ali’s two sons, Hasan and Husayn, were put forward by the movement as their father’s succes-
sors. The generations of descendants from Hasan and Husayn form an identifiable group within
the wider Muslim community. This group is often termed “the People of the House” (Ahl al-bayt,
meaning the “House” of the Prophet). In some traditions, that name is restricted to a particular
set of descendants, in others it has a wider scope. Within Shi‘i communities generally, recogni-
tion of descent from the Prophet (that is, according someone, “sayyid” status) continues to give
individuals privilege and community authority.

The basic divisions between the three Shi‘i traditions examined here are recounted in the
traditional literature according to the following narrative. Following the death of ‘Ali’s second
son Husayn, many recognised Husayn’s designated descendants (one from each generation) to be
legitimate leaders, or Imams, of the community. These individuals generally followed a political-
ly quietist path, since Husayn’s foray into politics had ended with the terrible slaughter of the
Prophet’s descendants and their supporters in the Battle of Karbala. Some within the movement
wished to continue active political involvement, and this trend coalesced around one of Husayn’s
younger grandsons, Zayd b. ‘Ali. His rebellion in Kufa in 122/740, along with its brutal suppres-
sion by the Umayyad political forces, proved the defining point of origin of the Zaydi Shi‘i trend.
This trend’s origins lie, then, in the (failed) rebellion of an Imam who was willing to take on
political leadership. These origins were to be reflected in subsequent doctrine around two ques-
tions. First, who might be the Imam? He is a descendent from Hasan or Husayn for certain, and
he should be someone with religious knowledge (i.e. a scholar or mujtahid). For Zaydis though,
the Imam must also be a military and political leader. Second, what role and authority might the
Imam have? Whilst he is not considered infallible by subsequent Zaydis, he is supposed to be the
most appropriate person to lead the community. He must demonstrate himself worthy of this
position by having the appropriate knowledge and skills (see the section below on “Zaydi usal”).
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Zaydism, broadly speaking, became the home for those Shi‘is who wished to pursue a more re-
bellious path, challenging the existing structures because they had denied the community its le-
gitimate leader. Much of the remainder of the Shi‘i movement became, in time, less confronta-
tional and more accommodating with existing political power. This was the case even if these
remaining Shi‘a still considered any political leader (other than the designed Prophetic descend-
ent) to be unworthy of the position. The contemporary half-brother of Zayd, Muhammad b. ‘Ali
(known as Muhammad al-Baqir) and his son Ja‘far b. Muhammad (known as Ja‘far al-Sadiq)
were widely viewed within the Shi‘a as the successor leaders of the Shi‘a, and are widely consid-
ered politically quietist. These positions were not uncontested though. At the death of each Shi‘i
Imam, the line of succession was challenged. Following the death of Ja‘far in 148/765, one of his
older sons, Isma‘l b. Ja‘far, was believed to have been designated by Ja‘far. However, he was
also believed to have pre-deceased his father: how could a designated Imam die before taking
office? It was both a theological and political conundrum which resulted in a heated debate
leading to a split between those who followed Isma‘il’s descendants as the rightful successors
(later to become the Isma¢ilis), and those who followed another of Ja‘far’s sons, Miisa (known as
al-Kazim). For the former group, Isma‘il and his descendants are the rightful Imams; this group
has experienced subsequent internal divisions and splits and the result is a series of independent
intellectual traditions within Isma‘ili Shi‘ism (see the section below on “Isma‘ili usiil”). For the
latter group following Mis3, there continued to be successorship divisions, but the majority
ended up supporting five further successor Imams, following a father-son generational transfer.
Each transfer of leadership was contested and controversial, but eventually recognised in the
historical narrative. The twelfth Imam in the line of ‘Ali was named Muhammad; as a child he is
said to have first been concealed from nearly all Shi‘a in 874, and then from all humanity after
941. For these “Twelver” Shi‘is, the Twelfth Imam is present in the world, but hidden from hu-
man sight and communication. His concealment is not permanent though — he will, the Twelvers
believe, reappear at the appointed time. When he does reappear, the “Hidden Imam” will gain
control and restore the rightful leadership of the descendants of ‘Ali. The Twelvers make up the
majority of Shi‘a today, and are in a state of permanent anticipation of the returning Twelfth
Imam. This theological belief has filtered through into legal theory, and its effect can be seen in
the section below on “Twelver usil” and in the relevant sections of this volume (Chapters 1-5).
Whether the origin stories of these three Shi‘i traditions (Zaydi, Isma‘ili, Twelver) are histori-
cal or mythical, the theological commitments which come out of this early history form the
backdrop for many elements of the legal theory in the texts presented in this volume. The
Twelvers’ loss of access to their Imam means, for some scholars, a loss of certainty as to the con-
tent of the law; the epistemological ramifications of this loss are worked out in Twelver usul
texts. The Zaydi commitment to the legal authority of the descendants of Hasan and Husayn es-
tablishes the unique legal authority accorded to the consensus of these descendants. In the vari-
ous Isma¢ili traditions, the presence of the Imam (or his trusted representative — the da mutlaq)
means religious certainty is more readily available, and the need for usiil al-figh (with its specu-
lative approach to the law) is therefore substantially reduced. In these ways, the stories of the
formation of any particular Shi‘i trend feed through into their legal theory. The traditions brought
together in this volume are discrete and operate with their own rules and modalities: in their
mature phases, at least, they were (mostly) internally focused, with limited intra-Shi intellectu-
al communication. Nonetheless, their shared commitment to the Imam as the crucial operator of
the law (namely, the belief that the appropriate descendent from ‘Ali b. Abi Talib holds a central
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role in legal exposition) makes Zaydis, Isma‘ilis and Twelvers a “family” of legal theory tradi-
tions. Understanding this family of traditions will, we hope, be facilitated by bringing together
these texts in a single volume.

Zaydi usiil

In many ways, Zaydi usiil writings run parallel to the vast majority of (classical) Sunni (and par-
ticularly Mu‘tazili) works of usiil al-figh. This has led some to (almost) characterise the early
Zaydi works as Mu‘tazili first and Zaydi second.® Some compositions are, perhaps, best described
not as works of Zaydi usil but rather works of Mu‘tazili usil composed by Zaydis. Nonetheless,
as the Zaydi tradition of usiil al-figh established a corpus of works, a distinctive (and relatively
stable) constellation of doctrines began to appear. There are doctrines which are not all obvious-
ly Shi‘i in origin. There is a general (but not unanimous) commitment to the doctrine known as
taswib (i.e. kull mujtahid musib: all mujtahids are correct) in the classical Zaydi usil works — as
opposed to the doctrine that only one of disputing mujtahids can be correct (al-haqq fi l-wahid)
with the others mistaken (mukhti’, the position is known as takhti’a). The reason for this Zaydi
commitment to taswib are nicely expressed in Sarim al-Din al-Wazir’s al-Fusil al-lu’lu’iyya where
the pragmatism underpinning the general Zaydi commitment to taswib is explained:

From the Four [Sunni] jurists, both taswib and takhti’a are reported. Both the opinion and the practice
of our [i.e. Zaydi] early Imams indicate the taswib position — just as is the case with the later [Zaydi
Imams]. It may have been the case that the statements of some of the [later Zaydi Imams] indicate
takhti’a. This is the opinion of some of their followers, and on the basis of this, the Qasimiyya of Day-
lam and the Nasiriyya of Jil accused each other of being mistaken (yukhatti¢ ba‘duhum ba‘dan) up until
the time of al-Mahdi Abd ‘Abdallah b. al-Da‘. It then became clear to them that every mujtahid is
correct. In the same way, most of the Yahyawiyya in Yemen declared anyone who opposed Yahya to
be mistaken until the time of al-Mutawakkil Ahmad b. Sulayman.”

Internal splits within the Zaydis had led to their being different Imams in different political do-
mains. Doctrinally, the questions obviously emerged as to which of these contemporaneous
Imams was the “true” Imam, and therefore which band of supporters were in the right, and
which can be criticised (and even fought) for being wrong. These divisions — whether in the Cas-
pian or in Yemen where the various Zaydi dynasties had established themselves — were under-
mining community cohesion. The solution, as it is presented here, was to first adopt the taswib
doctrine, and then to argue that the choice of Imam was a matter of ijtihad. Since “all mujtahids
are correct” the different groupings were able to recognise the value of their opponents’ posi-
tions, and thereby reduce community tension. Critically, the quote from Sarim al-Din indicates
that the adoption of taswib was a political choice by the ruling Imams. That is, taswib was, in part,
a doctrine adopted out political pragmatism and with regard to specific Zaydi political contexts.
Of course, it was also held (for different reasons) by many other usal writers, but it is clear

6 See Temel, “Was There a Zaydi usil al-figh? Searching for the Essence of Zaydi Legal Theory in the
School’s First Complete Usiil Work: al-Natiq bi-1-Haqq’s (340-424,/951-1033) “al-Mujzi fi usil al-figh”,”
Insan and Toplum 6 (2016), pp. 73-74.

7 Al-Wazir, al-Fusil al-lw’lv’iyya fi usil figh al-‘itra al-zakiyya wa-alam al-umma al-muhammadiyya (Mc-
Lean, VA, 1422/2001), p. 379.
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taswib’s political convenience was a factor in its adoption by the vast majority of Zaydi usiil writ-
ers in the classical and late classical periods. By contrast, within the Shi‘i traditions, the Twelver
position has been overwhelmingly takhti’a, with the affirmation that there is only one correct
opinion; this opinion is identical with God’s intention for humankind (murad Allah), and those
holding incorrect opinions may be excused (ma‘dhiir) for their error and even rewarded for their
efforts — they are, though, nonetheless wrong.

Taswib is a Zaydi doctrine shared with the wider usal tradition. There is a more distinctively
Zaydi doctrine in the commitment to the consensus of the descendants of the Prophet (ijjma‘ al-
Gtra, ijma‘ Ahl al-bayt) as a proof. This sits alongside wider community consensus in Zaydi works
of usiil, so the broadly Sunni doctrine of ijma‘ is incorporated and supplemented. The Twelver
view that {jma‘ depends on the inclusion of the sinless Imam is roundly rejected, since, for Zaydis,
the Imams are fallible mujtahids rather than Sinless Lawgivers. The doctrine of ijma‘ al-‘itra ap-
pears to have embedded itself in the Zaydi usiil canon early in the Zaydi development of the field.
It was entertained by some (non-Zaydi) Mu‘tazilis before it was adopted in Zaydi usal works, and
even then, some early Zaydi works do not discuss the doctrine in any detail at all. The evidence
for ijma“ al-‘itra being a proof lies, for Zaydis, in hadith reports (often drawn from a shared Sun-
ni and Twelver Shi‘i corpus) in which the descendants of the Prophet (as a collective) are de-
scribed in glowing and protected terms.

Another doctrine which illustrates the Zaydis’ Shi‘i character is the doctrinal discussion of the
legal authority of a recorded opinion of one of the Prophet’s Companions. This is discussed at
length, of course, in Sunni works of usil; it is mentioned and rejected in Twelver works. In the
Zaydi texts, there is a regular affirmation that one can accept the opinion of a Companion as
included within the general category of “sunna”, and that their opinion can be relied upon in
legal argumentation (mustanad). However, there are caveats. For example, for most jurists and
hadith transmitters from the Sunni schools, all the Companions have high moral probity (udiil);
for Zaydis, only those “who do not display transgressive behaviour (fisq), like those who killed
al-wasi [i.e. ‘All] and did not repent” are counted as has having high moral probity.® A further
example can be found in the listing of the sources of law at the outset of any usal work. It was
not uncommon for the usual “four sources” (i.e. Qur’an, sunna, ijma‘and qiyds) to be supplement-
ed by additional sources, amongst which is the opinion of ‘Ali (gawl al-wasi).° The opinion of a
Companion of the Prophet (since they lived and worked alongside the Prophet himself, and they
were themselves pious and trustworthy individuals) could be seen as evidence of the Prophet’s
own opinion and actions. That there is a special position reserved for ‘Ali’s opinion can be seen
from the text edited in this collection (Chapter 7), where al-Mwayyadi states, “as for the wasi
(‘Al1), his opinions have a particular probative force (hujjiyyat qawlihi). Some say [it has proba-
tive force] in matters where there can only be one correct answer; others say it has probative
force absolutely [in all matters]; and yet others say that it doesn’t matter if you believe in taswib

8 Al-Wazir, al-Fusil al-lw’lu’iyya, p. 308.

9 Note here the Zaydi acceptance of giyas which contrasts with the Twelver Shi‘i rejection of this herme-
neutic mechanism and source. On the variable list of Zaydi “sources” of law, see (as an example) Ah-
mad b. Muhammad Lugman’s (d. 1039/1629) commentary of the famous matn al-Kafil by Muhammad
b. Yahya b. Muhammad Bahran (d. 957/1550). See Muhammad b. Yahya, al-Kashif li-dhawi I-‘uqiil ‘an
wujith ma‘ani I-Kdafil bi-nayl al-su’al (Sana‘a, 1425/2004) p. 55, n. 4: wa-zada ba‘duhum al-‘aql wa-qawl
al-wasi wa-qawl al-sahabi.
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or in al-haqq fi l-wahid, it is absolutely authoritative on account of [‘Ali’s] sinlessness (li-dalil
al-Gsma), [as proven by statements such as] ‘the truth is with ‘Al7’... and others which are trans-
mitted through multiple transmission chains with the same meaning”. For al-Mw’ayyadj, at least,
‘Ali’s opinion appears to be a stronger proof within a legal argument than those of the other
Companions on account of his special status within the Shi‘i framework. A longer list of distinc-
tively Shi‘i (and specifically Zaydi) doctrines awaits a more detailed analysis of the Zaydi usiil
tradition. What is clear, though, is that in places the Zaydi writings of usiil al-figh appear unex-
ceptional when compared with other (non-Zaydi) discussions on the same topic — as one sees
with discussions around giyds (see the edition of the hashiyas on Sarim al-Din al-Wazir’s chapter
on giyas from al-Fusil al-lw’lv’iyya in Chapter 6); at other times, the doctrines are distinctively
Shi‘, and sometimes specifically Zaydi in expression. It is in the latter, one might argue, that the
Zaydi ugil tradition creates its own space, separate from the Sunni/Mu‘tazili context in which it
appears to have had its origins.

In terms of the internal Zaydi history of usil al-figh, the narrative begins with a description of
Imam Zayd’s legal principles. For many Zaydi commentators, this is quite straightforward: Zayd’s
legal pronouncements continue to have influence because they are recognised as based on (1) the
Qur’an, (2) transmissions from the Prophet, and (3) transmissions from Imam ‘Ali.'° The textual
record of Imam Zayd b. ‘Ali’s legal positions is, in historical terms, problematic, and hence deter-
mining his supposed legal method (i.e. his usil) is a historical challenge.!’ Following Zayd’s
death, though, the narrative is presented as a history of persecution of all who were associated
with him, and in the next generation, those who were associated with the “school” he estab-
lished. As one commentator put it, “most of the pupils of Imam Zayd and those members of the
Prophet’s family (Ahl al-bayt) close to him were either killed alongside him, or fled, or were
thrown into prison. For this reason, there are very few legal sources [from this period]...”.'? This
persecution prevents us knowing even the names of adherents, let alone their ideas. The emer-
gence of a distinctive Zaydi self-identity is normally dated to the 3rd Hijri century (9th Century
CE) with the emergence of significant scholar-Imams including the two well-known figures:
al-Imam al-Qasim b. Ibrahim al-Rassi (d. 246/861) and al-Imam al-Hasan b. Yahya (d. 260/873).
Some of this crop of scholars were the grandchildren and great-grandchildren of Imam Zayd
himself; all were identified as descendants of Prophet through ‘Ali, and therefore members of the
“People of the House”. This connection between scholarly prowess and descent from ‘Ali was to
become a defining feature of the institutions of Zaydi theology and law. The later elaboration of

10 An account of the development of Zaydi usiil al-figh is given, from within the tradition itself, by Muham-
mad Yahya Salim ‘Azzan in his introduction to the edition of Sarim al-Din al-Wazir’s al-Fusil al-lu’lu’i-
yya. ‘Azzan embeds the history of Zaydi usiil within a broader account of Zaydi law, beginning with
al-Imam Zayd b. ‘Ali himself. Although, of course, at the time of Zayd (d. 122/740) usiil cannot be
considered a discipline or a genre of legal composition, ‘Azzan’s account is informative as to how the
Zaydi tradition views its own legal origins, and particularly the emergence of legal theoretical reflec-
tions amongst the Zaydi Shi‘a.

11 The need to identify not only a set of legal pronouncements but also a coherent legal methodology (a
“proto-usil al-figh” one might say) is a common feature of internal histories of legal madhhabs, and is
linked to the promotion of the school eponym as a tactic to create school coherence and continuity
through time. It rarely has significant historical value, though it is extremely useful for understanding
how madhhab’s self-image has developed through time.

12 Muhammad Yahya Salim ‘Azzan in his introduction of al-Wazir, al-Fusil al-lw’lu’iyya, p. 14.
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the doctrine of the “scholar-Imam” who should be a warrior (mujahid), a learned jurist (mujtahid)
and a skilled leader of the people (imam) has its roots in the archetypes developed in this period.

Though formal works of usiil were yet to emerge, the surviving writings we have of al-Qasim
b. Ibrahim reveal a recognition of the disputed nature of certain foundational legal principles,
and therefore a legal reflectivity which later infused the discipline of usil al-figh. Though primar-
ily a theologian, al-Rassi reportedly held that the consensus of the Family of the Prophet was a
legal proof, and the opinions of ‘Ali were authoritative in establishing legal positions. The extent
to which these doctrines can be considered usiil in its legal theoretical sense is debateable, but
these doctrines do form some of the foundational usil doctrines of the later Zaydi tradition. In
theological matters, the Zaydi engagement with Mu‘tazili principles is now better known — thanks
to a body of detailed textual work from the 1960s onwards.'® This engagement inevitably had its
effect on the emergence of Zaydi legal reflection, and (in time) on the composition of Zaydi
works of usil al-figh. Politically, Zaydi imamates in Yemen and in the Caspian region (Daylam
and then Tabaristan) were established, and works on usil topics are attributed to al-Rassi’s
grandson, the Imam of the Yemeni imamate, Yahya al-Hadi ila 1-Haqq (d. 298/911), particularly
a treatise on qiyas (analogical reasoning). That treatise does not appear overly legal in its con-
tent, though it clearly has legal implications; the discussion begins with an examination of the
differences of opinion amongst the community (al-umma). With a focus on knowledge as pre-
served by the “People of the [Prophet’s] House”, these differences are partly due to the commu-
nity forgetting the doctrines laid down in the early period; more important as a cause, though, is
scholars’ turning away from the knowledge of their forefathers, and turning to those outside this
group for knowledge. In this context, giyas is of two types: (1) invalid (batil) which is derived
from sources other than the Qur’an, and is based purely on personal opinion; and (2) valid (sahih)
which a scholar performs when he thinks over and considers a matter from the Book of God and
the sunna of God’s Prophet. In this context, performing giyds on something (qasahu) is glossed as
“he arranged it” (dabbarahu) and “he considered it (nagarahu). This latter process is, we learn,
dependent on the knowledge the scholar uses in his contemplation being based on the “knowl-
edge of their fathers and grandfathers (ilm aba’ihim wa-ajdadihim)”.** Whilst these musings un-
doubtedly have legal import — and perhaps are based on the debate around analogical reasoning
during al-Hadi’s time - they do not really constitute much more than a very general (perhaps
cursory) discussion of giyds. The treatise does, though, establish the emergence of legal theoret-
ical reflection in Zaydi writings, and the importance of the heritage of the family of the Prophet
as preservers of the proper interpretation of Qur’an and sunna. These positions were to establish
themselves as fundamental Zaydi usil doctrines as the discipline became more systematised. In
figh, the legal positions found in al-Hadi’s legal works — the Kitab al-muntakhab and Kitab al-
ahkam — became the basis for Zaydi juristic thinking and probably legal practice also, giving rise
to the dominance of the “Hadawi” school. The school was less compromising on fundamental
Shii doctrines (including holding that the caliphates of Abii Bakr and ‘Umar were illegitimate),
and emphasised a distinct, Zaydi legal identity. There are references to works of Zaydi usil (such
as al-Ibana of ‘Ali b. Miisa al-Banandashti) but these do not appear to have survived (or arguably,
may not have been, stricto sensu, works of usiil al-figh); they do, though, represent continued

13 Schmidtke, “The History of Zaydi Studies: An Introduction,” Arabica 59 (2012), pp. 185-199.
14 Al-Hadi ila 1-Haqq, “Kitab al-qiyas,” in Majmi‘ ras@’il al-Imam al-Hadi ila -Haqq (Sana‘a, 1421,/2001),
pp. 486-503.
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Zaydi reflection on issues of legal theoretical import.

From the 9th century CE onwards, there were two main areas of Zaydi leadership: Yemen
(legally dominated by the Hadawi school) and the Caspian region. Each had its own Zaydi imam-
ate and separate systems of religious learning, and titles of usiil works composed in both locations
are recorded, and shorter treatises dealing with individual usil questions were also composed.
Zaydi scholars, though, moved across the Abbasid caliphate, forging intellectual relationships
with various schools in Baghdad, and working particularly closely with the Mu‘tazila. A fused
Zaydi-Mu‘tazili trend emerged in this period’s literature. The surviving Zaydi works of usiil (which
might be better described as works of Mu‘tazili usil by Zaydi authors) demonstrate the scholarly
integration of Zaydis into the Mu‘tazila school. In the Caspian, the work of the 11th century CE
Imam Abii Talib Yahya b. al-Husayn al-Har{ini al-Natiq bi-1-Haqq (d. 424/1033) signals the high-
point of Caspian Zaydi intellectual production. Al-Natiq bi-1-Haqq’s al-Mujzi fi usiil al-figh, as has
been discussed by others, is heavily influenced by Mu‘tazili excursions into usil al-figh topics. In
it, al-Natiq bi-1-Haqq reflects the usal doctrine of Abid ‘Abdallah al-Basri (d. 369/980), a Hanafi
Mu‘tazili of the school of Abu Hashim al-Jubba’i (d. 321/933). The Mu‘tazili character of the
work is so pronounced that modern editors'® even published it thinking it was not a Zaydi work
at all, but part of the oeuvre of Abii 1-Husayn al-Basri (d. 436/1044, author of the famous
Mu‘tazili work of usiil al-figh, al-Mu‘tamad fi usil al-figh). That there is little distinctively Zaydi in
al-Natiq bi-1-Haqq’s al-Mujzi has been noted;'® however, al-Mujzi, along with al-Natiq bi-1-Haqq’s
other usial work Jawami¢ al-adilla (a “khilaf” work examining disputed views on usiil issues),
marks the beginning of a developed Zaydi discipline of usiil which, though certainly influenced
by Mu‘tazilism, grew beyond it into a distinctive tradition of legal theoretical scholarship.”

Generally speaking, Zaydi usiil works after al-Mujzi, whilst broadly maintaining certain posi-
tions inherited from the Mu‘tazili encounter, show a deep familiarity with Sunni usil works. We
know from other references that the study of standard Sunni usil primers was integrated into
numerous Zaydi madrasa curricula in subsequent centuries, particularly with the famous
Mukhtasar al-muntaha of Ibn al-Hajib (d. 464/1248) and its numerous commentaries. Whilst the
intellectual vibrancy of the Caspian Zaydis declined along with the political fortunes of the
Imams in the area, the Zaydi imamate in Yemen created a more stable and long-lasting political
and intellectual structure. In figh, as mentioned earlier, the Hadawi tradition became dominant,
creating a doctrinal base for substantive legal issues. In terms of usiil works, Yemeni production
stepped up in the 6th/12th century. A number of important Zaydi usiil works were composed in
the late 6th/12th and early 7th/13th Centuries. The Imams of the Yemeni Zaydis were major
authors of the period: al-Zahir fi usil al-figh and al-Madkhal fi usil al-figh were composed by
al-Imam Ahmad b. Sulayman, al-Mutawakkil ‘ala Allah; Safwat al-ikhtiyar fi usil al-figh by Imam
‘Abdallah b. Hamza al-Mansiir bi’llah was to become a major reference source. The former two

15 Temel, “Was There a Zaydi usil al-figh?,” pp. 73-74.

16 Temel, “Was There a Zaydi usil al-figh?,” pp. 76-79.

17 One could add here the work of the Mu‘tazili al-Hakim al-Jishumi (d. 494/1101), whose ‘Uyiin al-
mas@’il contains a section on usil al-figh which was influential on subsequent Zaydis (it is reportedly the
basis for al-Qadi Ja‘far’s al-Baydn). According to Zaydi sources, he converted to Zaydism towards the
end of his life, though how much this is evidenced in his theology and legal theory is yet to be deter-
mined. See Ansari and Schmidtke, “The Mu‘tazili and Zaydi Reception of Abii -Husayn al-Basri’s Kitab
al-Mu‘tamad fi Usil al-Figh: A Bibliographical Note,” pp. 100-101.
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works remain unedited; the latter has been transcribed and circulated on the internet, but appar-
ently unpublished. The Safwat was, according to various sources, actually based on a text from
the generation before al-Manstir, namely al-F@’iq fi usil al-figh of Husam al-Din al-Hasan al-
Rassas (d. 584/1188): a detailed comparison of the two texts might reveal the extent of the de-
pendence between the former and the latter. The famous al-Qadi Ja‘far al-Bahlili (d. 573/1177—-
9) composed both al-Tagqrib fi usil al-figh and al-Bayan fi usil al-figh. With these various works,
the discipline of usil became firmly established within the Zaydi madrasa curriculum. The ven-
ture into usiil was, undoubtedly, linked to the (much more extensive, and more extensively stud-
ied) Zaydi engagement with theology, particularly that of the various Mu‘tazili schools. Zaydi
scholars were taught by Mu‘tazili masters and incorporated their argumentation into works of
distinctively Zaydi theology; given theology’s close relationship with usil al-figh, it is not surpris-
ing that Zaydi usil had, in the early days at least, owed a specific debt to Mu‘tazili legal theory.

After a slow start in the composition of usiil compared to the other legal traditions, subsequent
centuries saw a speedy rise in the composition of matn-style texts and commentaries. Extended
monographs continued to be composed, but much intellectual effort went into the production of
commentaries, supercommentaries and marginal glosses on primer-style texts. The first such
matn subjected to extensive commentary was the Jawharat al-usiil wa-tadhkirat al-fuhiil of Ahmad
b. Muhammad al-Rassas (d. 656/1258). The production of a matn for commentary in any disci-
pline normally indicates a stable intellectual environment with a canon of doctrines which can
be the subject of commentary and gloss in self-perpetuating pedagogic system. This appears to
be true of the Zaydi production of mutiin dealing with legal theory. Al-Rassas, a grandchild of the
aforementioned Husam al-Din al-Rassas (and hence is often called “the grandson” - al-hafid),
wrote his own commentary on the work, and this was followed by seven major commentaries,
and many more glosses and minor commentaries over the next two centuries. In the 9th/15th
century, a new matn emerged as popular in the Yemeni context: the renowned Zaydi polymath
scholar Ibn al-Murtada (i.e. Ahmad b. Yahya b. al-Murtada d. 840,/1436, also known as al-Mahdi
Ahmad) composes his Mi‘yar al-uqil fi ilm al-usiil. This becomes the next matn to be the subject
of commentary.’ The cycle of matn-commentary-supercommentary-gloss-matn goes through a
number of overlapping iterations until the 11th/17th century with commentaries on the follow-
ing base texts being the most often cited:

Jawharat al-usiil wa-tadhkirat al-fuhiil, Ahmad al-Rassas (d. 656,/1258)

Mi%yar al-‘uqiil fi ilm al-usiil, Ahmad b. Yahya Ibn al-Murtada (d. 840/1436)

Al-Fusiil al-lw’l’iyya, Sarim al-Din Ibrahim al-Wazir (d. 914/1508)

Al-Kafil, Muhammad b. Yahya b. Muhammad Bahran (d. 957/1550)

Mirqat al-usiil, al-Imam Mansir bi’llah al-Qasim (d. 1029/1620)

Ghayat al-su’il fi Glm al-usil, al-Husayn b. al-Imam al-Qasim (d. 1050/1640)

Mughni dhawi I-‘uqil fi ma‘rifat qawa‘id al-usil, ‘Ali b. Salah al-Tabari (d. 1071/1660)

18 Ibn al-Murtada also, of course, authors the major work of Zaydi figh which rises and maintains a posi-
tion of dominance well into the twentieth century. The introduction to that work forms a brief exposi-
tion of usiil issues, expanded upon in the various commentaries, most notable Sharh al-azhar of Ibn
Miftah (d. 877/1472).
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The time-scales of their popularity as base texts are shown in the table on page 15. The prolifer-
ation of base texts with commentary can be taken as a sign of ongoing debate and discussion
amongst those writing usil. The repetitive, casuistic and arcane nature of the tradition’s cyclical
pedagogy frustrated reform-minded scholars in the 18th and 19th centuries CE (most famously,
Muhammad al-Shawkani, d. 1250/1834). It is clear, though, that the complexity of this later
(“post-classical”) tradition reveals a highly skilled readership working within an elaborate (for
some over-elaborate) intellectual framework.

In addition to the plethora of mutiin, sharh and hashiya composed on usil works, there were a
number of influential monographs which, though not attracting extensive commentary, also play
a role in further establishing the central doctrines of Zaydi usial. Many of these remain unpub-
lished. The major works referenced in the Zaydi bio-bibliographical tradition are nearly all Yem-
eni, amongst which are:

Al-Mugni‘ fi usil al-figh of al-Imam al-Da‘i Yahya b. al-Muhsin b. Abi 1-Fawaris Mahfiiz (d. 636/1238)
- a descendent of al-Hadi ila 1-Haqq. This appears to be a large book — 521 pages in the manuscript in
Imam Zayd ibn Ali Cultural Foundation library.

Al-Hawi li-haq@’iq al-adilla al-fighiyya of Yahya b. Hamza al-Mwayyad (d. 745/1346), one of the many
claimants to the imamate following the death of al-Mahdi Muhammad in 1328. Madelung described
him as reflecting “a lack of sectarian zeal and an openness to Sunni learning”.!® The work has been
edited from the single surviving manuscript (thought lost) by Sadiq ‘Awwas as a PhD thesis at the
Sana‘a University (2012).

Qantarat al-wusil ila Glm al-usil of the Yemeni scholar, military commander and governor Salah b.
Ahmad b. al-Mahdi al-Mw’ayyadi (d. c. 1044/1634), the section on ijma‘ of this work is published in
Chapter 7 of this volume.

Mughni dhawi [-‘uqiil of ‘Ali b. Salah al-Tabari (d. 1071/1660) who also wrote a major commentary on
Ibn al-Murtada’s Mi‘yar.

Irshad al-fuhiil ila tahqiq al-haqq min Glm al-usil by Muhammad al-Shawkani (d. 1255/1839). This is, of
course, by one of the best-known Zaydi authors, who moved so far from his Zaydi roots that he is
hardly considered part of the tradition by contemporary authors. This work is, in effect, an account of
different opinions on usil matters, and though Zaydi opinions are mentioned, they are not always
supported.

The history, then, of Zaydi usil writing, at the current stage of research, encompasses a series of
distinctive usil doctrines (ijma‘ al-tra, qawl al-wasi etc.), combined with positions in line with
those found in much Sunni (particularly Mu‘tazili) usil discussions. In literary terms, this admix-
ture is reflected in early compositions, primarily amongst the Caspian Zaydis. In the 12th centu-
ry CE, the centre of gravity of usiil composition shifted to Yemen, and in usiil follows many other
areas of religious literary composition. This was symbolised by the transfer of large amounts of
Zaydi literature from Iran to Yemen, and the invigoration of scholarship in the latter. The Caspi-

19 Madelung, “Zaydiyya,” EI2.
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an was not an intellectual desert, but, compared to Yemen, it shifted into decline. Whilst it was
not until the Safavids gained power in Iran (from 1501 onwards) that the Caspian Zaydi commu-
nities eventually disappeared, their religious scholarship had declined well before this period,
and the production of usil reflected this shift as well.

The two texts presented in this volume are editions of manuscript portions from what might
be called the “middle” or “postclassical” period of Zaydi usiil. The first Zaydi text is an edition of
the chapter on giyas from al-Fusiil al-li’l’iyya by Sarim al-Din Ibrahim al-Wazir. The interest
here is not the text of the Fusil which has been edited numerous times, but the marginal com-
ments (shurith, hawashi). In these, there is unpublished material which exemplifies the commen-
tary culture in Zaydi usil referenced above. The Fusil was one of the major Zaydi mutiin which
attracted extensive commentaries and glosses, and this text, edited and summarised in Chapter
6, typifies the learning and scholarship of the period from al-Wazir onwards. The second Zaydi
text is by a scholar active in the generation after al-Wazir, namely, Salah b. Ahmad b. al-Mahdi
al-Mwayyadi. His Qantarat al-wusiil ila ilm al-usil is a monograph on usil al-figh written in a
highly condensed and referential style. It may have been an attempt to write a base text for com-
mentary. If so, it was not successful, and remains in manuscript form: only one manuscript has
been located, and is used in the edition portion presented here. The chapter on {jmac covers not
only the standard usal discussions around consensus, but also the consensus of the family of the
Prophet, the probative force of the opinion of a Companion, and specifically the opinion of the
‘Ali (referred to as “the delegated successor” — al-wasi). Together they represent a snapshot of
established Zaydi usiil discussions on topics which are shared with the wider usil tradition, and
on topics which are distinctively Zaydi. Together they demonstrate the challenges of reading
Zaydi usil, much of the tradition which remains in manuscripts (many of which are challenging
to read), and this may explain why the tradition has not yet been fully explored in the secondary
literature on Zaydism to date.
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13th Jawharat
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Century commentar- | Bahran (d. al-usiil Ghayat
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and a
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Table 1.1 Zaydi usiil works from the 13th to 19th century
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Isma‘ili usil

Despite a significant growth in the scholarship of Isma‘ili studies in recent years, the study of
Isma‘ili law has not received sustained attention in western scholarship. This is partly because
the Nizaris, the largest branch of Isma‘ilis, abandoned the outward (zahir) expressions of reli-
gious practices in favour of actualising the esoteric (batin) essence of the shari‘a. The 23rd hered-
itary Imam of the Nizaris, Hasan ‘ala dhikrihi al-salam (Hasan II) proclaimed the advent of the
Day of Resurrection (al-giyama) in 559/1164 and, thus, relieved his followers from the obligation
of the customary religious observances.? It is, therefore, not only conceivable, but also justified,
to posit this as the explanation of why legal works or legal studies did not gain popularity in the
Nizari Isma‘ili tradition. The fundamental reason, however, that explains the absence of a legal
“school”, “framework” or “tradition” among the Nizaris, we argue, is their belief in a living func-
tional Imam across every age and time. The belief in the authority of the Imams is a shared the-
ological principle among the Shi‘a, but what makes Nizari Isma‘ilis distinct from their counter-
parts (the Twelvers, for instance) is their belief in a living Imam who actively instructs (talim)
and interprets (ta’wil) the shari‘a. A school of law (madhhab) would emerge and thrive, one
would argue, only if the divinely appointed central authority is absent; the presence of a living
functional Imam does not leave room for any alternative legal interpretation and a cadre of legal
interpreters.?!

Musta‘li-Tayyibis, the second largest branch of Isma‘lis, on the other hand, continue to be
committed to both zahir and batin aspects of the shari‘a.?? After the concealment (satr) of the 21st
Imam, Imam Tayyib (b. 524/1130), the leadership of the community was delegated to the office
of the da‘i mutlaq (a representative of the Imam vested with an unrestricted authority). Each dai
is appointed by his predecessor through unambiguous declaration (nass). Given their belief in the
concealment of the Imam, on the one hand, and the continuity of their adherence to the zahir of
the shari‘a, on the other, it is reasonable to assume that there should be a fully operational “legal
school” within the Musta‘li-Tayyibi Isma‘ili tradition. The monolithic nature of the legal materi-
al produced in the tradition, however, indicates otherwise.?® The reason appears to be clear; the

20 For a detailed account of the proclamation of the giyama by Hasan II see Daftary, The Ismailis: Their
History and Doctrines (Cambridge, 2007), pp. 358-367.

21 It should be noted that the Nizaris, in recent times, have formed constitutions and personal law boards
for the purpose of institutional governance of their constituencies. These laws are not based, or in-
spired, by the classical and post-classical works of figh and usiil al-figh and hence do not directly relate
to the interest of our current study. For further details see Anderson, “The Isma‘ili Khojas of East Africa:
A New Constitution and Personal Law for the Community,” Middle Eastern Studies 1/1 (1964), pp. 21—
39; Jamal, “Principles in the development of Ismaili law,” Yearbook of Islamic and Middle Eastern
Law 7/1 (2000), pp. 115-126.

22 On the Nizari-Musta‘li schism see the introduction of Chapter 8 in this volume.

23 Melchert outlines several criteria that help us understand the formation of Sunni schools of law
(madhahib, sing. madhhab) in the third/ninth and fourth/tenth centuries. The identity markers of any
classical school of law, he asserts, are: it should have a local chief; the standard texts of a school must
have attracted commentaries; there should be, within the tradition, explicit distinction between the
established and emerging scholars; and it should have produced biographical dictionary of the adher-
ents of the school. See Melchert, The Formation of the Sunni Schools of Law, 9th-10th Centuries C.E.
(Leiden, 1997), pp. 60, 87 and passim. None of these identity markers are traced in the Isma‘ili legal
tradition.
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dai mutlaq assumes precisely the same authority and role as was bestowed upon the Imams. The
daf, in the period of concealment (dawr al-satr), Musta‘li-Tayyibis postulate, is directed by the
divine guidance of the Imam and, therefore, possesses “unrestricted authority” (and hence the
term mutlaq).?* In other words, a daq is not a regular mujtahid who exercises personal juristic
reasoning in order to arrive at a legal conclusion, but rather a vicegerent of the hidden Imam to
whom obedience is demanded. Notwithstanding the ambiguity surrounding the Imam-da¢ rela-
tionship, it is pertinent to examine these questions: How do the da‘s respond to contemporary
legal issues that have no precedence in early legal texts? Which interpretive techniques do they
use to draw legal conclusions? What is the status of early works of figh, predominantly from the
Fatimid period, in the Musta‘li-Tayyibi legal framework? In what follows, we attempt to examine
these questions by offering a brief survey of legal writings of the Musta‘li-Tayyibi Isma‘li tradi-
tion.® For the purpose of this introduction, we divide the origins and development of Isma‘ili
legal discourse into three periods.

1.  The Fatimid period

The first period consists of legal works composed in the Fatimid era (297-567/909-1171). This
period is rightly considered the pinnacle of Isma‘ili legal writings. Al-Qadi al-Nu‘man (d.
363/974), under the patronage of the Fatimid Caliph-Imams, produced scores of single-authored
legal works for judges, governors and bureaucrats in the burgeoning Isma‘ili state. Fyzee,?
Lokhandawalla,?” Madelung,?® Poonawala?® among others®® have studied various aspects of Is-
ma‘ili legal writings of this period. Fyzee and Lokhandwalla are credited with being pioneering
scholars in the field of Isma‘ili legal theory. Madelung’s study, on the other hand, focused on the

24 For a detailed discussion on the office of dai mutlag see Hamdani, “The Da‘f Hatim ibn Ibrahim al-
Hamidi (d. 596 H./ 1199 A.D.) and His Book Tuhfat al-qulib,” Oriens 23/24 (1974), pp. 275-279.

25 Two concessions are made in this section. First, Druze law which merits its own independent study is
not included in this survey. For the study of Druze law see Anderson, “The Personal Law of the Druze
Community,” Die Welt Des Islams 2/1 (1952), pp. 1-9; Layish, “Islam as a Source of Law in the Druze
Religious Courts,” Israel Law Review 14/1 (1979), pp. 13-30; and Halawi, “Les Druzes dans les chro-
niques arabes médiévales: Une narration éclatée,” SI 104/105 (2007), pp. 103-132. Second, works re-
lated to Isma‘ili ta’wil are also discounted in this introduction.

26 Fyzee, “Aspects of Fatimid Law,” SI 31 (1970), pp. 81-91; Fyzee, “Shi‘i Legal Theories,” in Law in the
Middle East (Washington, 1955), v. 1, pp. 113-132.

27 Lokhandwalla, The Origins of Isma¢ili Law (Oxford, 1951).

28 Madelung, “The Sources of Isma‘ili Law,” JNES 35 (1976), pp. 29-40.

29 Poonawala, “al-Qadi al-Nu‘man and Isma‘ili Jurisprudence,” in The Sound Traditions: Studies in Ismaili
Texts and Thought (Leiden, 2021), pp. 467-492; Poonawala, “The Evolution of al-Qadi al-Nu‘man’s
Theory of Ismaili Jurisprudence as Reflected in the Chronology of his Works on Jurisprudence,” in The
Sound Traditions: Studies in Ismaili Texts and Thought (Leiden, 2021), pp. 493-554.

30 Cilardo examines a legal treatise attributed to al-Qadi al-Nu‘man entitled Minhdj al-fara’id. See Cilardo,
“Ismaili Jurisprudence: A Reaffirmation of Its Early History,” Arabica 62 (2015), pp. 395-403; Cilardo
(ed. & tr.), The Early History of Ismaili Jurisprudence: Law under the Fatimids, A critical edition of the
Arabic text and English translation of al-Qadi al-Nu‘man’s Minhdj al-far@’id (London, 2012). Stewart’s
scholarly translation of the Ikhitlaf usil al-madhahib is also a welcoming addition to the field. See Stew-
art (tr.), Disagreements of the Jurists: A Manual of Islamic Legal Theory (New York, 2015).
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sources of Isma‘ili law. In his study on the sources of Isma‘ili law, Madelung concluded that the
Isma‘ili law (as reflected in al-Qadi al-Nu‘man’s legal work al-Idah) is essentially a compromise
between Twelver and Zaydi law.®! In contrast, Poonawala argues that we can speak of an ‘inde-
pendent’ Isma‘li law system initiated and developed by al-Qadi al-Nu‘man which, though, did
not continue after his death.*

Among various legal compositions of al-Qadi al-Nu‘man, the Ikhtilaf usil al-madhahib is de-
scribed as containing ‘the most important extant discussions of Islamic legal theory from the
fourth/tenth century’.®® This work is essentially a refutation of Sunni legal theory, but in the
process al-Qadi al-Nu‘man articulates the Isma‘ili position on the theory of legal interpretation.
The entire work revolves around one central theme: only Imams can interpret God’s revealed
law. The Sunnis, al-Qadi al-Nu‘man argues, had to take recourse to different tools to interpret
laws because they rejected the authority of the rightful Imams. He accuses Sunnis of following
whim and exercising personal judgments by applying analogy (qgiyas), preference (istihsan), spec-
ulative reasoning (nazar), opinion (ra’y), inference (istidlal), and consensus (ijma‘) in their legal
interpretations. These tools bear different titles, he professes, but they yield the same result i.e.
conjecture. It is for this reason that at the very outset of the Ikhtilaf, al-Qadi al-Nu‘man outlines
what he considers to be the authentic sources of law. He cites his letter of appointment by al-
Mu‘izz in which the Caliph-Imam had instructed him:

In all your decisions and judgments, you should follow the Book of God...If you neither find in the
Qur’an any text [concerning a problem] nor any decision in the sunna...search it in the creeds of the
pious, pure and well guided Imams...If something appears obscure and hence confusing or if dubious
and hence baffling, refer it to Amir al-Mwminin so that he may guide you to the proper decision on it.3*

He also wrote several other independent treatises that reportedly contained a sustained criticism
of the legal theories of Abli Hanifa, Malik, al-Shafi‘i, Ibn Surayj, al-‘Utbi among few other jurists
of the 2nd/8th and 3rd/9th centuries.®® None of these treatises are extant. As stated earlier, the
primary objective of these works is refutation — Isma‘ili legal theory is only mentioned in passing.
A more nuanced approach to investigate Isma‘ili legal hermeneutics, we propose, is examining
al-Qadi al-Nu‘man’s first legal composition, namely al-Idah. It is an analytical work of figh from
which Isma¢ili legal theory could be worked out. In al-idah, al-Qadi al-Nu‘man refers to the prax-
is (‘amal) as a supplementary argument;* he gives preponderance to one set of reports over the
other;* he analyses the linguistic expressions of apparent speeches (zawahir, sing. zahir) used in

31 Madelung, “The Sources of Isma‘ili Law,” p. 32.

32 Poonawala, “al-Qadi al-Nu‘man and Isma‘ili Jurisprudence,” p. 492.

33 Stewart, Disagreements of the Jurists, p. ix.

34 The translation is extracted from al-Qadi al-Nu‘man, Kitab ikhtilaf usal al-madhahib (Simla, 1972), pp.
55-56 (introduction). For a different edition and translation see Stewart, Disagreements of the Jurists, pp.
42-43.

35 Ibn Khallikan, Wafayat al-a‘yan (Beirut, 1968), v. 5, p. 416; Poonawala, “al-Qadi al-Nu‘man and Isma‘i-
li Jurisprudence,” p. 480, footnote n. 46.

36 Al-Qadi al-Nu‘man, al-idah (Beirut, 2007), pp. 75, 86, 88, 122 and passim.

37 Al-Qadi al-Nu‘man, al-idah, pp. 108-109.
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the reports;® he cites customary practice of the people (zahir umiir al-nas);* he alludes to the
consensus of the transmitters of the descendants of the Prophet (ijma‘ al-ruwat ‘an Ahl al-bayt).*°
These are among the various legal tools and techniques that are of direct interest to the field of
usiil al-figh.** Al-Idah, the only analytical legal work of al-Qadi al-Nu‘man, has only partially
survived and therefore any attempt to present a complete portrayal of Isma‘ili usil of this period
is severely limited.

Among the legal writings of this period, particular mention should be made of Ibn Killis’s (d.
380/991) treatise, al-Risala al-waziriyya. This Fatimid wazir of Jewish origin is credited with a
legal composition based on the rulings of Caliph-Imams al-Mu‘izz (r. 341-365/953-975) and al-
‘Aziz (r. 344-386/975-996) with whom he had worked closely. Within the Isma‘ili tradition, this
non-extant work is remembered with different titles: al-Risala al-waziriyya, Musannaf al-wagzir,
Mukhtasar al-musannaf and Mukhtasar al-wazir. Ibn Killis’s treatise was ranked among the most
authoritative texts next only to the Da‘@im al-islam.*

2. The Yemeni period

The second phase of the Isma‘ili legal tradition represents the period in which Isma‘ilis not only
split into Nizaris and Musta‘lis, but each of these two factions witnessed crisis in their respective
traditions that permanently changed the legal trajectory of their communities. In the third dec-
ade of the 6th/12th century, the 21st Musta‘li-Tayyibi Imam went into concealment leaving the
social and religious affairs of the community in the hands of da‘i mutlags. Later in the sixth dec-
ade of the same century in Alamut of Iran, the 23rd Nizari Imam abrogated the zahiri aspects of
the shari‘a. These two events inevitably changed the development of the Isma‘li legal tradition.
The Isma€li legal tradition, in the second period, therefore, is represented by the legal writings
of the Musta‘li-Tayyibi dai mutlags of Yemen.

Not much is known about the legal writings of the dai mutlags of Yemen. Poonawala has list-
ed two factors that lead to the absence of legal compositions in the Musta‘li-Tayyibi legal tradi-
tion of this period. First, al-Qadi al-Nu‘man’s Da‘@’im al-islam was an ‘enduing work’ that met ‘the
approval of the fourth Fatimid Caliph-Imam al-Mu‘izz li-Din Allah’ leaving no scope for other
works to emerge or develop. Second, the concealment of al-Tayyib rendered ‘modifying any as-
pect of the law’ a challenging task.** These two factors, Poonawala argues, explain why legal
discussions failed to recieve much attention in the ensuing years. Qutbuddin, on the other hand,

38 Al-Qadi al-Nu‘man, al-idah, p. 42.

39 Al-Qadi al-Nu‘man, al-Idah, p. 71.

40 Al-Qadi al-Nu‘man, al-Idah, pp. 28, 36, 73 and passim.

41 1t should be noted that Ibn Hajar al-‘Asqalani uses the phrase school of Isma‘ilis (madhhab al-Isma¢ili-
yya). He reports that Muhammad b. Nu‘man was instructed to issue legal verdicts based on the school
of Isma‘ilis (‘ala madhhab al-Isma‘liyya) and not the school of Shafi‘ites (la bi-madhhab al-Shafi7). See
Ibn Hajar al-‘Asqalani, Raf* al-isr ‘an qudat Misr (Cairo, 1418/1998), p. 282. The word madhhab does
not appear to have been used in its strict sense as defined by Melchert (see n. 23).

42 Al-Maqrizi, Kitab al-mawa‘iz wa-l-i‘tibar fi dhikr al-khitat wa-l-athar (London, 2002-04), v. 2, p. 192; Idris
‘Imad al-Din, Uyiin al-akhbar (Amman, 2007), v. 6, p. 232.

43 See Poonawala, “The Evolution of al-Qadi al-Nu‘man’s Theory of Ismaili Jurisprudence as Reflected in
the Chronology of his Works on Jurisprudence,” pp. 493-495.
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asserts that the Da‘@’im al-islam is ‘supplemented by several other works by Fatimid-Tayyibi
scholars’ in the Musta‘li-Tayyibi legal tradition.* Qutbuddin, however, does not offer list of these
‘several works’, nor any details of their ‘Fatimid-Tayyibi’ authors.

From the little we know about the legal discussions of this period, it appears that law and legal
authority was a regular topic of debate among the Musta‘li-Tayyibi Isma‘ilis of Yemen. The 19th
da‘ mutlaq 1dris ‘Imad al-Din (d. 872/1468), for instance, issued the verdict that the legal opin-
ions stated in the Da‘@’im al-islam of al-Qadi al-Nu‘man take precedence over those recorded in
the Musannaf al-wazir of Ibn Killis when they contradict one another, no matter how minor (ma
kana fihi shay’ yasir yunagqid...fa-l-rujii fihi ila...Kitab Da‘@’im).*> He goes further by stating that
even the Mukhtasar al-athar of al-Qadi al-Nu‘man should be preferred over the Musannaf al-wazir.
Idris’ remedy for the issue of contradiction between early texts indicates the existence of a rea-
sonably vibrant legal tradition among the Musta‘li-Tayyibi scholars of Yemen (and also in west-
ern India where they had a strong followership among the Bohras) in which early legal texts were
read and analysed, and solutions were sought in areas of disagreement.

Among legal compositions of this period that bear close resemblance to works of “legal theo-
ry” (usil al-figh) is ‘Ali b. Muhammad b. al-Walid’s (d. 612/1215) Mukhtasar al-usiil, a section of
which is edited and commented upon in Chapter 8 of this volume. In the Mukhtasar, ‘Ali b.
Muhammad refutes what he sees as the dubious and flawed theories of legal interpretation
adopted by the Sunnis, highlighting the importance of obtaining religious guidance from a di-
vinely appointed central authority (i. e. Imam and by extension the da‘s in the period of conceal-
ment). In doing so, he argues for the superiority of Isma‘ili tradition over other Islamic legal and
doctrinal schools.

There is also another genre of legal works from this period that follow the style of “question
and answer” (al-su’al wa-l-jawab). These works record the correspondence between Yemeni da‘s
and their Indian followers on various legal issues, from ritual ablution to matters concerning fi-
nancial transactions, marriage and capital punishment — issues which are typical of any classical
compendium of Islamic law. They are referred to as al-mas@’il or Kitab al-su’al wa-l-jawab. Al-
Mas@il al-Sham‘niyya (also known as Kitab al-su’al wa-l-jawab), for instance, is a collection of
responses by the dai mutlaq Badr al-Din Hasan b. Idris (d. 918/1512) to the questions raised by
his Indian associate Sham‘in b. Ahmad al-Ghiiri al-Isma‘ili in the year 890/1485-86. The da4,
in these exchanges, has kept the responses extremely brief and often quotes early works of law
to support his position.” Though the majority of the questions concern the daily religious obli-
gations of the laity, occasionally technical questions are also raised. In one correspondence, for
instance, Sham‘in b. Ahmad seeks explanation in reference to the command of washing the face
and laving the eyes (ishrab al-‘aynayn) during ablution as instructed in the Da‘@im al-islam:
whether closing the eyes (taghammud) would render the ablution defective? The da‘ replied that

44 Qutbuddin, “Bohras,” EI3.

45 1dris, ‘Uyan al-akhbar, v. 2, p. 232. It should be noted that Ibn Killis and ‘Ali b. Nu‘man (al-Qadi al-
Nu‘man’s son) were rivals. Idris Imad al-Din’s attempt to resolve the contradictions between Da‘@’im
and Mukhtasar should be read in the context of this rivalry. See Ibn Hajar al-‘Asqalani, Raf* al-isr ‘an
qudat Misr (Cairo, 1418/1998), pp. 283 (no. 147), 472-473 (no. 254).

46 Poonawala, Biobibliography of Ismaili Literature (Malibu, 1977), p. 177.

47 For instance, Kitab al-ikhbar/al-akhbar is cited. See Sham‘tin b. Ahmad, al-Mas@’il al-Sham‘niyya, MS
Alavi Bohra Collection, p. 3.
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it is recommended to lave the eyes, but the obligation is fulfilled even without performing it.*
These correspondences not only show strong ties of the Bohras with their Yemeni da‘s, but also
offer glimpses into their socio-religious life in western India.* In another instance, Sham‘n b.
Ahmad asks: “What is your opinion concerning parting the hair on both the sides and not leaving
them hanging down on the nape as customarily practised by Indian men and women?” In com-
pliance to the then Indian culture, the da‘i responded: “Hair should be parted in two sides from
the forehead to the nape and this practice (of dressing hair) should not be avoided intentionally.”>°

Two other works from this period that belong to the genre of al-mas@’il/al-su’al wa-l-jawab are
Aminji b. Jalal’s (d. 1010/1602) Kitab al-su’al wa-l-jawab/Masa’il Aminji b. Jalal and Kitab al-
hawashi. Both texts are very similar to al-Mas@’il al-Sham‘niyya in style, structure and content.
Aminji was an eminent jurist from India and his writings are still considered among the most
authoritative sources on law and legal authority.>

The important question for us here is the methodology adopted by the da‘s in responding to
the legal issues raised by their followers. Given the nature of these masa’il works that primarily
addressed the queries of the laity, it is unreasonable to expect any sophisticated scholarly mate-
rial. They have simply reproduced, after simplification, the material already available in the
early works of figh which are often cited in the responses.> The legal positions laid out in early
texts are considered authoritative and, therefore, remain uncontested. The opinions of the living
daq and his interpretations of the early texts are also considered authoritative and therefore, the
da4 is not required, or even expected, to offer any juristic reasoning or exegetical solutions. The
titles with which the da‘s are addressed indicate the spiritual hegemony offered to them by their
followers. A few of these phrases merit mention: O! the destroyer of the strength of misguided
and corrupt people (ya gasim guhiir ahl al-ghawaya wa-l-fitan),>® O! the one whom God has graced
us with the opportunity of benefiting from his vast knowledge (ya man yasurru Allah ‘alayna al-
khawd fi bahr ‘lmihi),>* O! the one whom God - the exalted — has made him his door of grace to
which those who seek refuge from the darkness can seek shelter (ya man ja‘alahu Allah ta‘ala bab
rahmatihi yaltaji’u ilayhi man huwa lil-takhallus min al-‘alam al-gulmani murid)®> among many sim-
ilar phrases that appear at the very beginning of each question. Such forms of address demon-
strate the all encompassing authority of the daq.

48 Al-Mas@’il al-Sham‘niyya, p. 153. Also see al-Qadi al-Nu‘man, Da‘@’im al-islam (Cairo, 1951-61), v. 1,
p.- 107 and al-Qadi al-Nu‘man, The Pillars of Islam (New Delhi, 2001), v. 1, p. 133.

49 Al-Masa’il al-Sham‘niyya, pp. 8, 156-157.

50 Al-Mas@’il al-Sham‘niyya, pp. 8-9.

51 He is also credited with two others works on law: Hisab al-mawarith (a treatise on Islamic laws of inher-
itance) and Sharh al-muntakhaba al-mangiima (a commentary on al-Urjiiza al-muntakhaba of al-Qadi al-
Nu‘man). See Poonawala, Biobibliography of Ismaili Literature, pp. 185-186.

52 Aminji b. Jalal, Kitab al-hawashi (Surat, 1428-29/2007-08). The author refers to al-Mukhtasar al-musan-
naf (v. 1, pp. 8, 10, 24 and passim), al-Idah (v. 1, p. 9, 252 and passim), Mukhtasar al-athar (v. 1, pp.
145, 162 and passim), al-Matlab fi figh al-madhhab ‘an al-a’immat al-tahirin (v. 2, pp. 6, 60, 75, 107)
among many other titles. This transcript edition (for Bohra seminary students and scholars) contains
excellent indices at the end of each volume.

53 Al-Mas@’il al-Sham‘niyya, p. 1.

54 Al-Mas@’il al-Sham‘niyya, pp. 2-3.

55 Al-Mas@’il al-Sham‘niyya, pp. 153-154.
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There are several other works of law and legal authority written in this period.>® None of
them, except for the Mukhtasar al-usiil examined in Chapter 8, to the best of our knowledge, has
been critically edited. It is our hope that this introductory survey will generate some interest in
the study of Musta‘li-Tayyibi legal literary activities of this period and their role and impact on
wider Islamic legal tradition.

3.  The Indian subcontinent period

The third period of Isma‘ili legal tradition comprises juristic literature composed in the Indian
subcontinent. In the mid-10th/16th century, the office of da‘t mutlag permanently moved from
Yemen to India where it had its largest followership in the Bohra community. The da<s, hereaf-
ter, were of Indian origin. This period also witnessed several schisms within the community. In
1591, the Bohras split into Dawiidis and Sulaymanis over the successorship of the 26th da<
Dawiid b. ‘Ajabshah (d. 999/1591). In less than three decades, ‘Alawis separated from the
Dawiidis.”” This wider Bohra community kept splitting, mainly over the issue of da‘ship, in the
subsequent years. As a result of these conflicts, the literary output of the tradition further dwin-
dled.

Notwithstanding this turmoil, several legal works were composed in this period. The 39th
Dawiidi da Ibrahim Wajih al-Din (d. 1168/1754) composed al-Muntakhaba al-Wajihiyya which
contains excerpts from early works of figh.>® In the same period, Lugmanji b. Habiballah (d.
1173/1760), known as “Nu‘man al-waqt” (i.e. al-Qadi al-Nu‘man of his time), composed a legal
treatise elucidating the meaning of sighting (ru’ya) of the moon to determine the beginning of
the month mentioned in reports of the Imams. In the Risalat Wajihiyya fi tartib al-din wa-tabyin
fard shahr Ramadan, he concludes that the reports do not mean to suggest sighting with the eyes
(rw’yat al-‘ayn), rather ascertaining through science and knowledge (ru’yat al-lm). He also com-
posed Mukhtasar Wajihiyya fi l-ta‘a wa-1-qabill lil-amr wa-lI-nahy that concerns with submitting to

56 Poonawala, Biobibliography of Isma‘ili Literature, pp. 146 (al-masa@’il wa-l-ajwiba fi l-figh, a section of
Majmii© al-tarbiya of al-Harithi, d. 584/1188), 173 (Risalat al-bayan lima wajaba min maifat al-salah fi
nisf shahr Rajab al-asabb by Idris ‘Imad al-Din, d. 872/1468), 174 (Risalat mudhidat al-buhtan wa-miidihat
al-haqq fi sawm shahr Ramadan by Idris ‘Imad al-Din), 174 (Risalat idah al-alam wa-ibanat al-hujja (aw
al-hidaya) fi kamal <Gddat al-siyam fi anna al-siyam bi-l-hisab la bi-l-ru’ya wa-anna shahrahu thalathiin
yawm la yanqusu min Gddatihi abada by Idris ‘Imad al-Din), 175 (Risalat fi hilal al-sawm, ascribed to Idris
‘Imad al-Din). There are several other legal works whose authors remain unknown which also means
that they might belong to the third period. See Poonawala, Biobibliography of Isma‘ili Literature, pp. 322
(Risalat al-bayan fi tamam shahr Ramadan), 330 (Mas@’il al-figh min Mukhtasar al-musannaf), 335 (Kitab
al-sw’al wa-l-jawab (fi l-figh) li-mashayikh al-Hind ma‘a al-hawdashi min kitab al-Qadi al-Nu‘man), 336
(Majmi© al-figh), 337 (Masa’il fi l-figh), 337 (Mas@’il lil-nikah al-Zayniyya), 337 (Risalat fi ithbat wujiib
al-mash ‘ala rijlayn wa-fi jam‘ bayn salatay al-zuhr wa-l-‘asr wa-fima ja’a min al-i‘tiradat fi l-siyam bi-hukm
al-hisab ‘an ba‘d al-salihin), 337 (TisUn mas’ala fi I-nikah), 342 (Risalat fi l-figh), 342 (Risalat fi mutabiqat
al-amr ‘ala al-shari‘a wa-radd ma lam yu‘lam min dhalika ila sahib al-sand‘a al-rafi‘a), 342 (Risalat fi hilal
al-sawm), 342 (al-Risala al-mukhtasara al-gahira fi ta’kid a‘mal al-shari‘a al-zahira), 344 (Kitab al-zakat),
346 (Manasik al-hajj) and several other treatises that contain legal and non-legal content.
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the commands and prohibitions of the shari‘a and another treatise on zakat entitled Majmii* Wajhi
fl ad@ al-zakat.>

The mas@’il works continued to be written in this period too. The two important collections of
this period are al-Masa’il al-Sayfiyya and al-Mas@’il al-Zayniyya that contain responses of the 43rd
Dawiidi dad ‘Abd ‘Ali Sayf al-Din (d. 1232/1817) to the questions put by Ibrahim al-Sayfi (d.
1236/1821) and Tayyib Zayn al-Din (d. 1252/1837) respectively.®® There are several other legal
treatises, manuals and compendia written in this period for the use of Bohra community.5!

As expected, there are no independent works of legal theory written in this period. The reason
appears to be obvious. The status of da‘i was now elevated to quasi-infallible (kal-ma‘siim), claim-
ing the exact same authority and obedience that had been attributed to (and demanded from) the
Imams.®? There was no room for alternative legal interpretations, and so no need for independent
legal debate and discussion. No one could challenge the da<’s verdicts since they are not text-
bound. The da is not a mufti or a mujtahid as in other legal traditions. His pronouncements are
not fatwas. The role of the scholars, in the seminary, is to disseminate the teachings of the daq.
They should not engage in critical assessment of the da%’s positions. This rather rigid model of
Musta‘li-Tayyibi legal tradition has its own obvious shortcomings, particularly the lack of diver-
sity, but it has, conversely, resulted in producing a fairly consistent and organised legal system
from the Fatimid period up until now.

The survey of Musta‘li-Tayyibi legal writings presented in this section helps us understand the
developmental history of the Isma‘ili legal tradition. The legal writings of the first period re-
volved around defining the contours of Shi‘i (against Sunni) legal tradition; the activities in the
latter two periods aimed at catering to the religious needs of the believers. The das, in the sec-
ond and third period, enjoyed the same status and authority which the Imam claimed in the first
period. We have also suggested that there is a telling absence of writings concerning legal theory
in all the three periods. This is a peculiar feature that characterises the Isma‘ili legal tradition
more broadly. In an Isma‘ili legal framework, the sole authority for interpreting the shari‘a is
bestowed upon the Imams (when present) and dai mutlags (in the absence of Imams). This leaves
no scope for others (students and scholars alike) to engage in any kind of juristic reasoning.

The development, or lack thereof, of a legal school within a Shi‘i tradition is, thus, directly
proportional to the involvement, or lack thereof, of the Imam in the daily affairs of the commu-
nity. The hidden twelfth Imam of the Twelvers, for instance, is believed to have suspended any
direct involvement in guiding his followers, leaving them to derive laws from the available sourc-
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1213/1798), 206 (al-Muntakhab fi I-figh by Isma‘il b. ‘Abd al-Rasiil al-Majdi, d. 1183-84/1769-70),
214-215 (al-Fatawa al-Sayfiyya and Kitab al-najah fi maifat ahkam al-nikah by Ibrahim b. al-Shaykh
Jiwabha’1 b. al-Shaykh Luqmanji al-Sayfi, d. 1236,/1821), 229 (Sullam al-wusil fi ma‘rifat al-fura‘ wa-l-
usiil by Muhammad °Ali b. Mulla Jiwabha’1, d. 1315-16/1897-99), 236 (Kanz al-figh in Lisan al-da‘wat
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es, which resulted in the emergence of a thriving legal tradition spearheaded by the jurists (Chap-
ters 1-5). Zaydis, on the other hand, do not restrict imamate to one single person in a given time;
there could be several Imams at the same time and each of them could establish his own school
of law. Moreover, Zaydi Imams are not expected to possess divinely inspired knowledge.®* This
particular imamology of Zaydis has also resulted in the emergence and development of a rigor-
ous legal tradition (Chapters 6 and 7). Contrary to the Twelvers and Zaydis, Isma‘ilis never felt
the need to extrapolate laws from the sources since the sole authority of legal interpretation lies
with an unbroken chain of living functional Imams in the Nizari tradition and da mutlags in the
Musta‘li-Tayyibi tradition.

Twelver usiil

Twelver Shi‘i legal developments before the composition of works of legal theory (and even be-
fore becoming “Twelver” following the Major Occultation of the Twelfth Imam) exhibits an am-
bivalence towards theoretical thinking. There is, on the one hand, a deep suspicion of the pro-
cesses of legal theory generally, and the discipline of usil al-figh specifically. This suspicion was
shared, to an extent, with the Isma‘ili tradition (see the section above on “Isma‘ili usiil”) and
could be traced to the position of the Imam as a legal authority: theoretically, the Imam’s legal
ruling requires no specific justificatory proof. Its authority comes from the personal authority of
the Imam himself. This is reflected in some reports attributed to the Imams where there is an
explicit rejection of elements of the emerging legal theoretical discourse such as ra’y, giyas and
ijtihad. This is accompanied by a fearsome advocacy of “certain” knowledge (‘ilm) as the only
legitimate currency for religious belief generally, and legal investigation in particular. These
sentiments are found in reports attributed to the Imams and constitute our earliest sources of
Twelver Shi‘i legal thinking. So, for example, in a letter (or treatise, risala) which Imam Ja‘far
al-Sadiq (d.148/765) supposedly wrote to the “partisans of opinion and analogy (ashab al-ra’y
wa-l-qiyas)”, he condemns their practices:

They say: there is only what our intellects acquire and our minds come to know... [but] if God was
approved with their ijtihdd and their opinion forming (irtiy@’) in what they claim on this matter, then
God would not have sent messengers to them to distinguish what was amongst them, and rebuke their
characterisation here. We can straightforwardly deduce that God approved of not this but something
else by the fact that he sent messengers with valid, valuable commands, and with a warning to guard
against invalid, problematic commands. He made [the messengers] his gateways, his path, his guides,
so that they could thereby inform [the people] of matters which are hidden from ra’y and giyas.**

Of course, the precise referent of the terms ijtihad, giydas and ra’y in such reports is a point of
debate in the later tradition. Given that ijtihdd becomes such a central feature of later Twelver
Shi‘i legal theory, the negative references to ijtihad by the Imams was a challenge. This was over-
come by asserting that the sort of ijtihad condemned by the Imams was actually ra’y and qiyas; it
was not the technical procedure of exerting effort to discover an opinion about a legal ruling that
is so carefully explored in the writings of al-Muhaqqiq al-Hilli, al-‘Allama al-Hilli and subsequent
jurists (on which, see below). The explanation is designed to prevent a rupture in the tradition
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between the statements of the Imams and the intellectual production of the later jurists.®> As we
shall see, it was only partially successful: the discontinuity was noticed and exploited some cen-
turies later by jurists attached to the Akhbari school. The heated discussion around the legitima-
cy of ijtihad amongst later jurists can prevent a clear understanding of the beginnings of legal
theoretical ideas within the Twelver Shi‘i tradition, and their incorporation into works which are
recognisably of the usil al-figh genre.

In some of the recorded Imams’ statements (akhbar), there is (at least) an apparent rejection
of certain deductive processes associated with the emerging discipline of usil al-figh. This is not
to say that there is no theoretical content within the legal akhbar found in Twelver Shi‘i collec-
tions. Indeed, the process of derivation of rulings from fundamental rules or texts appears to be
sanctioned by statements such as:

From Imam Ja‘far al-Sadiq: We are merely required to introduce to you the usiil — you are duty-bound
to apply [them] (tafarra‘).®®

Furthermore, there are akhbar in which the Imam himself reveals the legal grounds on which he
makes a particular ruling. For example:

‘Abd al-A‘1a said: I said to Abti ‘Abdallah (Ja‘far al-Sadiq), “I tripped and broke the nail of my finger,
and there is a bandage on it — how should I do the ritual ablution?” He replied, “This, and cases like
this, are covered in the Book of God when he says, “In religion, hardship is not to be placed upon
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, SO wipe over it.
Reports such as these imply that there is a process of legal justification for the Imam’s rulings.
That is, the recorded rulings of the Imam are not simply his diktat to be obeyed without question
or reason. Rather, there is a logic or rationale to the rulings, and as such, a process of justification
for specific rulings is revealed by the Imam. In this case, the hardship caused by taking the bro-
ken nail too seriously is deemed excessive, and therefore, implied within the justification is a
process of deduction. Since the legal rulings emanating from the Imams are revealed as based on
proofs, new rulings (potentially) can be derived when they are also based on a proof. This is how
the Imams’ akhbar — which appear to encourage the deduction of specific legal rulings (furii)
from fundamental principles or cases (usiil) — are understood. A variant (both in the wording and
the attributed Imam) to the above cited report states:

From Imam al-Rida: We are required to deliver the usil — you must perform tafri<.®
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Here the use of the term tafri‘ — which came to mean the technical legal derivation from funda-
mental cases (usil) to dependent cases (furii®) — is significant. The root-branch metaphor was, of
course, well-developed in discussions around Islamic legal theory, and was particularly devel-
oped in the theory of giyas. Here, with the rejection of giyds, the use of tafri‘ perhaps indicates a
process of deduction of legal rulings, and their application to specific cases — which preserves the
epistemological integrity of the Imams’ ruling. The report, supposedly recording a statement
during the Imams’ presence, foreshadows the situation the Twelver Shi‘a will face when the
Imam disappears. The emphasis on GIm, and the rejection of ra’y and qiyas (aka ijtihad) did not,
then, result in a total rejection of the mechanisms of legal theory. It did though feed into the
development of a distinctive brand of usal writings from Twelver Shi‘i jurists, at least in the ear-
ly stages.

Twelver Shi‘i literary explorations of legal theory topics are mentioned by biobibliographers,
including Hisham b. al-Hakam (d.179/795) on alfaz (speech acts) and Hasan b. Miisa al-Naw-
bakhti (d. c¢. 312/922) on al-khusiis wa-I-‘umiim (particular and general modes of speech). Such
works have not survived, and it is not clear they were really works of usil al-figh, though it seems
highly likely they discussed issues of legal theory. Furthermore, there is evidence of legal theory
debates amongst the early Twelver jurists — most notably the disputed positions of the so-called
gadimayn (“two ancients”) Ibn Abi ‘Aqil (fl. 4th/10th century) and Ibn Junayd al-Iskafi (d. c.
377/988) and their use of giydas. The first monographic treatment of legal theory is normally
taken to be a highly abbreviated text which covers the main areas of usil by the Baghdad-based
scholar al-Shaykh al-Mufid (d. 413/1022) titled al-Tadhkira fi usal al-figh. The text is preserved
in Abii I-Fath al-Karajaki’s (d. 449/1057) Kanz al-faw@’id — a miscellany of religious and literary
comments. Some consider the Tadhkira text to be an abridgement of another, larger (lost) text of
ustl al-figh by al-Shaykh al-Mufid.” The work could have been abbreviated by al-Mufid himself,
or by al-Karajaki, or by someone else. It is not entirely clear which of these is the case from the
text itself, or the introductory remarks in Kanz al-fawa@’id.”* Whether the Tadhkira text is the work
itself, or whether it is a selection or abbreviation of a longer text, at the current time, it is all we
have of al-Mufid’s monographic usil production.

The features of the text, though, reflect typical early Twelver concerns around epistemology.
The text is not dismissive of legal hermeneutics (indeed it describes and validates particular pro-
cedures), but demands that the results of deductive procedures result in certain knowledge (Glm).
The certainty of the legal stipulations found explicitly mentioned in revelatory sources must be
extended to legal stipulations derived from those sources through deductive methods. For exam-
ple:

When the expression of a command is found following the mention of a prohibition, it reveals a per-
mission, not an obligation; such as in the statement of God, may he be praised, “when prayer is over,
disperse throughout the land™’? after his statement, “When prayer is called on Friday, proceed to the
remembrance of God”.”®
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An imperative (a command) indicates obligation (wujiib) when appearing in a text of revelation
in an unconditioned manner - this is the general rule. However, al-Shaykh al-Mufid argues that
if the imperative occurs immediately after a permission (as we find in this verse), it indicates a
permission (ibaha) rather than an obligation. In the example case, God says that the people
should disperse throughout the land after they have performed the Friday prayer, but this does
not mean they are obligated to disperse. Unlike when they have just been obligated to attend the
Friday prayer (through the imperitive “proceed to the remembrance of God”), this imperative
(i.e. “disperse!”) represents God permitting the people to leave. If some of them stay in the
mosque after Friday prayer is finished, they have not transgressed the law as this second imper-
ative is merely a permission to leave following the obligation to attend. The legal knowledge
derived from the application of such a hermeneutic rule would appear to be as indubitable as the
application of the “usual” rule which links imperative and obligation.

For al-Mufid, legal sources and deductive mechanisms which do not bring <Glm are invalid.
This emphasis on certainty continues in the legal theory writings of al-Mufid’s pupils: al-Sharif
al-Murtada (d. 436/1044) and Muhammad b. Hasan al-Tiisi (d. 460/1067). In addition to their
well-known monographic treatments of usiil (al-Dhari‘a ila usil al-shari‘a and ‘Uddat al-usil re-
spectively), there are numerous treatises, particularly by al-Murtada, in which usiil issues are
explored. The works by these two pupils appear to have been composed in tandem, with al-Tiisi’s
al-‘Udda being finalised after al-Murtada’s death. The two books share many similar doctrines,
and on occasions, similar wording (some sections on giyds, for example, are almost identical).”
There are though distinctive doctrines particular to each scholar. Famously, al-Murtada argued
against isolated reports (khabar al-wahid) having any probative force, whilst al-Tiisi argued that
isolated reports transmitted by Twelver Shi‘i transmitters could be used for some areas of the
law. Al-Tiisi’s acceptance of these reports was to expose him to a thorough-going attack by Ibn
Idris al-Hilli (d. c. 598/1201) who, though did not write a work of usiil al-figh, took issue with
many of al-TiisT’s legal positions in his al-Sar@’ir: khabar al-wahid for Ibn Idris did not (as they had
not for al-Sharif al-Murtada) bring useful legal knowledge and to argue otherwise was to endan-
ger the epistemological foundations of the shari‘a.”

Notwithstanding the distinctive doctrines found in these works, there was a shared basis for
legal theory: namely, the epistemological dedication to Glm (certain knowledge), yaqgin (verisi-
militude) and qat® (definitiveness), and the concomitant rejection of ra’y (opinion) and gann
(assumption). The reception of the works of al-Murtada and al-Tiis1 within the tradition is diffi-
cult to ascertain. Certainly, they were listed and referenced by subsequent authors, but their ef-
fect on thinking around legal theory appears unclear. In terms of general accounts of Twelver
legal theory, the usiil-based introduction of furu® work Ghunyat al-nuzii‘ by Ibn Zuhra al-Halabi
(d. 585/1189) would appear to follow a similar trajectory. As the centre of gravity for Shi‘i schol-
arship shifted from Baghdad to south Iraq (Najaf and Hilla), the works of al-Murtada and al-Tiisi
were almost entirely displaced as representative works of Twelver usil by the extensive body of
work on legal theory produced by first al-Muhaqqiq al-Hilli (d. 676,/1277), and then by his neph-
ew, al-‘Allama al-Hilli (d. 726/1325).
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Discounting al-Mufid’s al-Tadhkira, al-Muhaqqiq al-Hilli’s Ma‘arij al-usiil can be seen as the
first attempt by a Twelver Shii jurist to compose a mukhtasar-style usal work. It is short, direct
and with little argumentation; as in mukhtasar works of figh, the style of the Ma‘arij invites com-
mentary and elucidation, though it does not seem to have been picked up as a target of commen-
tary immediately. This may be because of the success of the Mabadi l-usil of al-‘Allama al-Hilli,
which, by contrast, was rapidly the subject of commentary (see below). Al-‘Allama’s Mabadi was,
in particular, seen as an authoritative expression of the general doctrines of Twelver Shi‘i legal
theory. In terms of its contents, al-‘Allama compromises in it on the stringent demands of certain-
ty and verisimilitude, with an acceptance that some processes of legal deduction bring a lower
(but acceptable) level of legal authoritativeness — that is, zann rather than gat‘. There is a recog-
nition of ijtihad (now distinguished from ra’y and qiyas) as a valid hermeneutic procedure. There
is a promotion of the legal authority of the advanced juristic stratum by advancing taqlid (“req-
uisite following”) to the qualified jurist (mujtahid). Indeed, the whole of legal theory is now fil-
tered through the legal opinions of the mujtahids, and the rest of the community is simply re-
quired to be followers (mugqallidiin).”® The authority structure was clearly taken from Sunni usil
works, but with added political potency: the mujtahids were positioned as leaders of a minority
Shi‘i community which doctrinally refused to recognise the legitimacy of the ruling governing
power. Al-‘Allama’s theory of ijtihad and taqlid gave the mujtahids a theoretical legal authority
which was to be exploited by jurists in subsequent centuries.”

The ideas of al-‘Allama embedded themselves in Twelver Shi‘i usil study, creating a sort of
orthodoxy over the next three centuries. Fundamental to this “orthodoxy” was a full adoption of
Mu‘tazili theological principles within the discipline of legal theory, a promotion of a series of
hermeneutic principles (though still excluding giyas) whereby the revelatory texts might be
mined for legal rulings in unprecedented areas, a promotion of the ijtihad for the qualified jurist
(and a concomitant promotion of taqlid for the non-mujtahid), and finally an acceptance that
there were areas of the law where the legal rule was less than certain (i.e. zann not Glm). Indica-
tors which are less than certain, such as single-narration reports (khabar al-wahid) or a possible
(but uncertain) exegetically derived conclusion, became theoretically useful for the jurist, though
always with the advisory notice that the results will be gzanni not Glmi. For some time after
al-‘Allama’s usiil works, the broad framework was generally agreed even if particular hermeneu-
tic mechanisms remained disputed. The next major independent study of usil after al-‘Allama is
probably the output of Shams al-Din Muhammad al-‘Amili known as al-Shahid al-Awwal (d.
786/1384), whose al-Qawa‘id wa-l-faw@’id does not conform the standard format of a work of
ustil, but clearly is based on similar epistemological foundations to the work of al-‘Allama. For
example, in the series of principles relating to ijtihad, al-Shahid al-Awwal argues that one mujta-
hid cannot decry the contrary opinion of another mujtahid in matters such as the direction of
prayer. They each have their own opinion, and they are equally valid.”® The underpinning epis-
temology supporting such a description had been laid out by al-‘Allama a couple of generations
previously. The same could be said of the Tamhid al-qawa‘d by Zayn al-Din ‘Ali b. Muhammad
al-‘Amili known as al-Shahid al-Thani (d. between 965-966,1557-1558). He states categorical-
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ly, “By general agreement, a mujtahid is not permitted to follow anyone else after he has done his
own ijtihad. There are different opinions about whether [he can do this] before he has done his
[ijtihad], but the soundest view is that this is absolutely prohibited.”” Just as a mujtahid cannot
decry another mujtahid’s opinion, he also cannot follow it, since to do so would be a dereliction
of his duty to perform ijtihad for himself. Both these works are unusual, being structured as works
of gawa‘id (legal maxims/principles) rather than works of usiil. Nonetheless, the principles laid
out in these works clearly mesh with the line of thought in Twelver Shi‘i usiil al-figh established
by al-‘Allama.

As with most disciplines in the classical period, critical to the further development of usiil as
a discipline was the emergence of a commentarial tradition. Al-Sharif al-Murtada’s al-Dhari‘a was
the target of commentary within a century of its composition; commentary on al-‘Allama’s Tah-
dhib al-wusil was almost immediate with a commentary by al-‘Allama himself, followed by com-
mentaries by his son Fakhr al-Muhaqqiqin al-Hilli (d. 771/1369), and his pupils (and nephews)
Diya’ al-Din al-Hilli (d. c¢. 740/1339) and ‘Amid al-Din al-Hilli (d. 754/1354). Al-‘Allama’s dense,
brief work Mabadi l-usil similarly received commentaries from both ‘Amid al-Din and Fakhr
al-Muhaqqiqin among others. The Mabadi is, perhaps, the usiil work by al-‘Allama which invites
commentary through its brevity; there was a steady stream of commentaries on it into the 19th
century CE. The emergence of a vibrant commentary tradition reveals, of course, a rich history
of institutional study in madrasas and study circles (in Hilla in the early period, and more widely
over time) in which usiil al-figh is cemented as a critical discipline of study in the seminary cur-
riculum.®® There was a move away from expansive monographic works of usil towards mukhtasar
style works with numerous commentaries. Al-Hasan b. al-Shahid al-Thani (d. 1011/1602) pro-
duced perhaps the most studied work of Twelver Shi‘i usil in the premodern period with his
single volume Ma‘alim al-usiil (which is, properly speaking, an usiil introduction to a much larger
furii work titled Ma‘alim al-din wa-maladh al-mujtahidin). This soon became a seminary textbook,
and maintained that preeminent position into the 20th century CE — and commentaries are still
written on it even today.®' Similarly, al-Shaykh al-Baha’1’s Zubdat al-usiil is an extremely densely
worded usil work, subjected to a commentary by al-Shaykh al-Baha’i himself, and other com-
mentaries by scholars during the author’s lifetime and in the subsequent centuries.

A question underpinning scholarship both within and outside of the Twelver Shii tradition
concerns the continuity of usiil thinking (or lack thereof) from the works of al-Shaykh al-Mufid,
al-Sharif al-Murtada and al-Shaykh al-Tisi to those of al-Muhaqqiq al-Hilli, al-‘Allama al-Hilli
and subsequent thinkers. Can the later tradition best be seen as an extension or development
from the former? Alternatively, is the later scholars’ absorption of ijtihad and zann into Shi‘i legal
epistemology a break or innovation?®? The answer to this question was to be the subject of in-
tense debate during the postclassical period. As with most pre-modern Muslim intellectual tradi-
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tions, jurists writing Twelver usiil al-figh were wary of innovation since it might indicate devia-
tion from the straight path, and an implicit criticism of the past luminaries of the tradition.
Hence, those who developed the doctrines in, say, al-‘Allama’s writings, tended to argue that,
despite the evolving and changing use of terminology, the fundamental continuity of the tradi-
tion was not broken by an intervention, and therefore al-Hasan b. al-Shahid al-Thani and al-
Shaykh al-Bah&’1 were participating in an intellectual discipline which stretched back in an un-
broken chain to the time of the Imams. Preserving the impression of continuity despite apparent
change and development was a tried and tested mechanism for conserving the tradition’s unity.
However, there were indications of unhappiness with the apparently uncritical adoption of zann
and the accompanying reduced emphasis on acquiring certainty implied in the developing epis-
temological framework. There emerged amongst some thinkers, an emphasis on hadith and a
“return” to the collections of reports (akhbar) as sources of legal knowledge. These rumblings
were to come to the fore in the enormously influential and controversial writings of the jurist
Muhammad Amin al-Astarabadi (d. 1033 or 1036,/1623 or 1626), and in particular his al-Fawa’id
al-madaniyya fi l-radd ‘ala man qala bi-l-ijtihad wa-l-taqlid fi l-ahkam al-ilahiyya (“Medinan Mus-
ings Refuting Those Who Support Ijtihad and Taqlid in Divine Rulings”). Al-Astarabadi attacked
al-‘Allama, describing him as a Sunni-influenced innovator whose promotion of zann and ijtihad
was contrary to the message of the Imams. He saw in al-‘Allama’s legal theory a degradation of
the position of the Imams and a promotion of other sources of law (including pure reason, ‘aql),
and specifically the practice of ijtihad. The Shi‘a had taken a wrong turn when they adopted
al-‘Allama’s legal theory, and all those who have followed him have put the “true religion” and
“saved sect” (al-firga al-ndjiya) in grave danger, al-Astarabadi argued. It was from this pointed
and direct attack on the mainstream of legal theory that the movement known as al-Akhbariyya
(i.e. those who prioritise the reports — akhbar — of the Imams) developed amongst the Shi‘a of the
Arabian peninsula, in Safavid Iran and in the seminaries of the Iraqi shrine cities. Unlike their
opponents, who became known as al-Mujtahidiin (promoters of ijtihad) and al-Usiiliyya (defend-
ers of the predominant usil al-figh — legal theory), the Akhbaris viewed al-‘Allama’s ideas as a
threat to central doctrines of Shi‘ism, and they sought to construct an alternative legal theory in
which the knowledge (al-Glm) contained in the reports of the Imams became the first point of
reference for the jurist faced with a legal issue.

Whether al-‘Allama’s conception of usil al-figh was an innovation, or a continuation of the
Imams’ message was, then, not a purely historical question at this time. His legacy, and the level
to which his paradigm should be adopted, lay at the heart of the Akhbari-Usili dispute in the
postclassical period. In Iran, the dispute became mixed up with state-‘ulama’ relations, as mem-
bers of both “schools” sought royal patronage to promote their vision of the shari‘a and its deri-
vation.®

In terms of literary production, we see a rise in popularity of new genres in which legal theo-
ry was discussed. Strictly speaking, Akhbaris did not see usil al-figh (as a discipline) to be neces-
sary: the legal norms are derived, in a straightforward and uncomplicated way, from the sayings
and actions of the Imams; the sayings and actions of the Imams are recorded in reports (akhbar)
which have been sifted, selected and collected into books by early Shi‘i scholars. According to
Akhbari doctrine, only the reports which are historically accurate have been included in these
collections, so the jurist can rely on them as the basis for legal norms. The task of the jurist is not
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to interpret and assess these reports, but to pass on the legal knowledge which is found within
them.®* In the usili/mujtahid theory, the jurist exerts effort (istifragh al-wus9) to understand the
intended meaning of the Lawgiver (shari¢ — that is, God, the Prophet or the Imams), reaching an
opinion with which other jurists might legitimately disagree. In the Akhbari theory, the jurists
are the guardians and transmitters of the knowledge (lm) found in the reports, and their task is
to transfer this knowledge to the individual members of the community without the jurist’s per-
sonal interpretation influencing the presentation of the legal norm. Simple as the Akhbari theory
may appear (some have even called it a form of “fundamentalism” or “literalism”),® al-As-
tarabadi, and those thinkers who followed his general approach in subsequent centuries, were
actually to produce a series of nuanced theoretical works in which they revealed remarkable
hermeneutical complexity and sophistication. For example, the assertion that the akhbar in the
collections of the early jurists were all reliable sources for legal rulings required a deconstruction
of the method of hadith categorisation developed by Jamal al-Din Ibn Tawds al-Hilli (d.
673/1274-5) and al-‘Allama and developed in over three centuries of juristic reflection. The
Ustli approach was to place individual reports into one of (usually) four categories, with each
category revealing the level of confidence the jurist might have in the report when deriving legal
norms. Al-Astarabadi rejected this exercise, arguing that not only was this categorisation schema
a Sunni importation, but more seriously, the approach is an accusation of bad faith against the
early generation of Shi‘i intellectuals. Categorising the reports in terms of reliability, he argues,
is to undermine the work which the early scholars carried out in sifting and determining which
reports to include in their collections. The early scholars had access to materials and sources
which are lost to later generations; and therefore, they were able to make selection decisions
which later scholars (such as al-Astarabadi’s contemporary Usiilis) are unable to make. The as-
sertion that collators of the so-called Four Books (al-kutub al-arba‘a)®® performed an error-free
task became an important element of Akhbari polemics, and led to the Four Books gaining a sort
of “canonical” status.®”

The Akhbaris, even though they rejected the discipline of legal theory, were forced to engage
with it on its own terms in order to deconstruct it. Al-Astarabadi did not write a work which
followed the structure of a work of usiil, and many subsequent Akhbari scholars, consciously or
not, also avoided the usil genre. In a period when composing a work of usiil was one indication
of scholarly prowess, their non-engagement with the genre can be interpreted as an explicit com-
ment on the utility of usil al-figh. Mulla Muhammad Tahir al-Qummi (d. 1098 or 1100/1686 or
1688) and Muhammad b. al-Hasan al-Hurr al-‘Amili (d. 1104/1693) were renowned scholars,
and prominent within the Iranian Safavid seminary and legal system, and they made numerous
comments on issues of usiil al-figh. They did so, though, in an almost intentionally unsystematic
manner writing works of fawa’id (“miscellaneous comments”) rather than full-blown works of
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ustl. For them, systematising legal theory, in itself, appears to be a submission to the principles
of predictability and coherence, which run counter to Akhbari doctrine. Working within usal’s
generic constraints, even when advocating an Akhbari position, is a compromise which only
some Akhbaris appear willing to make. Nonetheless, there are examples of Akhbari works of usiil
al-figh. They follow (roughly) the recognised structures and tackle the same canonical set of “is-
sues” or “problamata” (mas@’il). These include the Hidayat al-abrar of Husayn b. Shihab al-Din
al-‘Amili (d. 1076,/1665), and later Yiisuf al-Bahrani’s (d. 1186,/1772) al-Mugaddimat (“Introduc-
tory Remarks”) to his extensive Akhbari figh work al-Had@’iq al-nadira fi ahkam al-‘itra al-tahira.
The influential al-Wafiya of ‘Abdallah al-Fadil al-Tani (d. 1071/1600) also has clear Akhbari
sympathies, at least in some sections. It is obviously structured in the standard manner of a work
of usiil al-figh, and its presentational orthodoxy has led to it being incorporated into the canon of
Usiilism despite its occasionally explicit Akhbari-leaning content. An edition of a section from
one of the many commentaries on al-Ttini’s al-Wafiyya can be found in Chapter 2 of this volume.
In addition to monographic texts, Akhbari scholars also engaged in commentarial works using
past texts as the base. The comments were not always positive (since the base text may have been
Usili in character). Al-Astarabadi, for example, wrote a critical commentarial gloss (hashiya) on
the standard Usili work al-Muhaqqiq al-Hilli’s Ma‘arij al-usil. Of particular note is the sudden
popularity of the commentary on al-Tiisi’s ‘Uddat al-usiil of the Akhbari scholar Mulla Khalil
al-Qazwini (d. 1089/1678). His Hashiyat ‘Uddat al-usial was much copied, and much read, and
was itself subjected to supercommentaries by both supporters and opponents.

As the Akhbari tendency was developing a coherent literary corpus (and perhaps even form-
ing a “school” — madhhab, firqa, madrasa), scholars who considered themselves to be developing
the fundamental principles of legal theory laid down by al-‘Allama (i.e. the Usulis) developed yet
more nuanced elaborations in more standard works of usiil al-figh. Foremost amongst the works
composed in this period were the above mentioned Ma‘alim al-usiil (of Hasan b. al-Shahid al-
Thani) and al-Shaykh al-Bah&’1’s Zubdat al-usiil. These two works attracted together 150 recorded
commentaries (104 for Ma‘alim and 46 for Zubda) over the next 3 centuries, demonstrating the
continued vibrancy of Usiili thinking despite the Akhbari challenge.®® Sections from two com-
mentaries on al-Shaykh al-Baha’i’s Zudbat al-usiil are included in this volume, both dating from a
century or so after his death, and they testify to the high scholastic culture which had developed.
In Chapter 1, a section from the Sharh Zubdat al-usiil by the Safavid scholar, Muhammad Salih
al-Mazandarani (d. 1081/1670) is presented. Chapter 4 contains a portion of the Ghayat al-
ma’mill fi sharh Zubdat al-usiil by Jawad b. Sa‘dallah al-Kazimi (d. 1065/1655). These two chap-
ters are just a snippet of the wealth of commentaries from Usili scholars from this period.

In the late 18th century a rivalry between two eminent scholars played out in the shrine city
of Karbala in southern Iraq. Yasuf al-Bahrani (whose voluminous al-Had@’iq al-nadira has already
being mentioned), sometimes described as a “moderate Akhbari” had gathered around him a
devoted circles of followers, and was clearly the leading scholar of Karbala until his death in
1186/1772. The dominance of Akhbarism in Karbala was supposedly such that students carrying
works of Usiili jurisprudence were in danger of verbal and physical attack. In this atmosphere, a
scholar from Iran who had arrived in Karbala, Muhammad Baqir al-Bihbahani (d. 1205/1791),
began teaching Usiilism secretly. Gradually, his classes gained momentum and popularity, and
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he was able to engage in semi-public debates with al-Bahrani, arguing for the usili/mujtahid
position (as he understood it). The two scholars were clearly diametrically opposed, in terms of
legal methodology, but appear to have viewed each other with great respect. When al-Bahrani
died, al-Bihbahani led the prayers at the public funeral, thereby affirming to the gathered Shi‘a
that al-Bahrani was, indeed, a scholar of great merit. However, al-Bahrani did not leave an Akh-
bari scholar of comparable stature, and al-Bihbahani was, following al-Bahrani’s death, the un-
disputed leading scholar in southern Iraq. He was known by the title al-Wahid (“the Unique”)
and was able to begin, more openly, to train a generation of Usiili scholars who were to lay the
foundations for contemporary Twelver Shi jurisprudence until today. Al-Bihbahani’s own schol-
arly output did not include a properly structured usiil monograph; it did, though, include a num-
ber of treatises (ras@’il) and “miscellaneous remarks” works (fawa’id) which were much read and
copied. In particular, he composed two collections of “miscellaneous remarks” — an early and a
late (al-Faw@’id al-qadima and al-Faw@’id al-jadida respectively). Together, they were sometimes
referred to as al-Faw@’id al-h@iriyya. In this collection he presents a reassertion of Usiilism, a
promotion of the authority of the mujtahid’s zann, and a systematic refutation of the naive Akh-
bari acceptance of all the recorded Imams’ reports (akhbar). Al-Fawa’id al-h@iriyya, along with
his targeted anti-Akhbari treatises (including his Risala fi l-ijtihdd wa-l-akhbar and Risala fi hujji-
yyat al-zann) became the foundational texts of an Usiili renaissance spearheaded by his pupils.
Al-Bihbahani tutored a series of highly influential Usili jurists who developed and elaborated
his approach, and within a few years, the Akhbari school had been marginalised and Usiilism
formed the new orthodoxy in the seminaries. The cohort of al-Bihbahani’s pupils were, in many
ways, the ones who really established Usiilism. They included Muhammad Mahdi Bahr al-‘Ulim
(d. 1212/1797), Ja‘far b. Khidr Kashif al-Ghita’ (d. 1227/1812), al-Sayyid ‘Ali al-Tabataba’i (d.
1231/1816, known as S$ahib al-Riyad) and al-Mirza Aba 1-Qasim al-Qummi (d. 1231/1816). All
of them composed critical works in the field of usiil al-figh, including Kashif al-Ghita’’s Kashf al-
ghit@ ‘an mubhamat al-shari‘a al-gharra@® (which has an usiil section), Bahr al-‘Ultm’s al-Fawa’id
al-usiiliyya and al-Mirza al-Qummi’s popular Qawanin al-usil (also known as al-Qawanin al-muhka-
ma fi l-usil). Al-Mirza al-Qummi is normally characterised as a thinker who pushed the notion
that certain legal knowledge was no longer available — all that was left was legal opinions, and
that it was the mujtahids who were, in the main, the only individuals qualified to carry out ijtihad
and produce these opinions. Not all Ustilis were so pessimistic about the possibility of acquiring
legal knowledge, but this did not prevent the Qawanin becoming the subject of over 56 commen-
taries over the next century.®® Also amongst al-Bihbahani’s pupils was Muhsin b. al-Hasan b.
Murtada al-A‘raji (d. 1227/1812), a section of whose commentary on al-Tiini’s al-Wdfiya is edit-
ed in Chapter 2 of this volume. This generation of scholars effectively extinguished the Akhbari
school. The last Akhbari scholar of any significant fame, al-Mirza Muhammad al-Akhbari (d.1232
or 1233/1817 or 1818), was subject of a concerted campaign of vilification by Usili scholars,
eventually leading to his murder. An edition of al-Mirza Muhammad al-Akhbari’s introduction to
his Fath al-bab ila l-haqq wa-l-sawab is edited and presented in Chapter 5 below. This work, in
common with al-Mirza Muhammad’s many other Akhbari expositions, argues for the supremacy
of legal knowledge derived through the reports of the Imams, and severely censures the mujtahids
for presenting their unsubstantiated “opinions” (guniin) as somehow legally binding (i.e. being
worthy of taglid). In the passage edited and summarised in Chapter 5, Mirza Muhammad cri-
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tiques the Usili notion that the door to certain knowledge is “closed” and instead argues that the
reports of the Imams can be relied upon to bring the Shi‘i community certain legal knowledge
(Glm).

Mirza Muhammad al-Akhbari’s controversial public defence of Akhbarism — in which he ex-
pressed his exasperation with the community for deviating from the Imams and turning instead
to the fallible opinions of the mujtahids — did not reverse the decline of the Akhbari school. The
rest of the 13th/19th century witnessed an explosion in the production of usil al-figh works in
Iran, Iraq, India and elsewhere in the Shi‘i world and nearly all of them employed (and elaborat-
ed on) the jurisprudential framework laid out by al-Bihbahani. The ‘wulama’, as a social class,
became increasingly wealthy, more influential, and, critically, were able to operate independent
of the state.? This facilitated the production of scholarly literature, including usil al-figh, in pre-
viously unheard-of quantities. Lengthy monographs, detailed treatises, commentaries on key ustil
works of the past centuries were written in huge number. The pupils of al-Bihbahani maintained
this legacy, and an example of this can be seen in Chapter 3 with edition of a section of the Ka-
washif al-hujub ‘an mushkilat al-kutub by Muhammad Salih b. Muhammad Muhsin al-Mazandarani
(d. 1285/1868).°! Key usil writers in this period include Muhammad b. ‘Ali al-Tabataba’i “al-Mu-
jahid” (d. 1242/1827), so called because of his involvement in fighting of the second Russo-Per-
sian War (1722-1723). Al-Mujahid’s Mafatih al-usil is a wide-ranging and impressive piece of
usil scholarship. A little later than al-Mujahid, yet more long and detailed usil works were com-
posed including al-Fusil al-gharawiyya of Muhammad Husayn al-Ha’ir1 al-Isfahani (d. 1254/1838-
9), the Dawabit al-usil of Ibrahim b. Muhammad Baqir al-Qazwini (d. 1262/1845-6, 6 volumes
in the print edition) and a new commentary on the Ma‘alim al-usiil of Hasan b. al-Shahid al-
Thani, the Hidadyat al-mustarshidin of Muhammad Taqi al-Isfahani (d. 1248/1832). In these works,
there emerges the prevalent methodology of contemporary Shi‘i jurists which were later to be
commonly referred to as al-usil al-‘amaliyya (“procedural principles”). These Usiilis focussed at-
tention on the operation of particular hermeneutic tools which were available to the mujtahid,
making this exercise central to providing the wider Twelver Shii community with practical
guidance for their religious life. This included principles such as “the principle of fundamental
non-assessment” (asalat al-bara’a)®? or “the principle of the continuance of a situation” (istishab
al-hal).*®

The thinking around these principles was incrementally developed by Usiili thinkers in the
19th century, and was most explicitly elaborated by al-Shaykh al-Murtada al-Ansari (d.
1281/1864). Al-AnsarT’s usil composition has the title Fara’id al-usiil, but is regularly referred to
as al-Rasa@’il (“the treatises”) and is an unusually structured work of legal theory. It is arranged
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around a series of collated comments categorised by epistemological category, rather than legal
source. In the first section, al-Ansari analyses legal “certainty” (4Glm — that is, those legal proce-
dures and sources which bring certain knowledge of the Lawgiver’s intention); in the second
section, he analyses “opinion” (gann — that is, those procedures and sources which provide the
jurist with an opinion of the Lawgiver’s intention, which is less than certain but does provide a
basis for legal advice); in the third section, he analyses “doubt” (shakk — that is when the evi-
dence is such that he is unable to provide even an opinion about what the legal ruling should be).
In the last of these cases, there is a theological requirement for the jurist to provide guidance to
the legal subject (mukallaf), and so there must be a mechanism for identifying some sort of rul-
ing. It is here that al-Ansari proposes the theory of al-usil al-‘amaliyya:

When [the individual legal subject] is in a position of doubt (shakk), the source for him in such circum-
stances are the legal principles established for situations of doubt. These are called al-usul al-‘amaliyya
(procedural principles).®

It was from this basis that the leading Usiili of the next generation, al-Akhiind al-Khurasani (d.
1329/1911), composed his highly influential work Kifayat al-usil. In the Kifdya, al-Khurasani
expanded the scope of al-usil al-‘amaliyya, such that these procedural principles emerged as per-
haps the primary tools of the jurist — and it is on this basis that much twentieth century Twelver
legal theory progressed. There remain discussions about when the procedural principles should
be used; there are debates around which principle is primary (i.e. which should operate first in
the specific cases); and there are debates around the status of the ruling which emerges from the
application of the procedural principles (is it zann like the zann of the mujtahid? or is it of a dif-
ferent epistemological category?). In the second half of the twentieth century a few scholars at-
tempted to summarise and restructure the study of usil al-figh by writing concise books that
could also serve the purpose of textbooks for the seminary students. Among these works, two
books merit mention that continue to be taught and studied until today namely, Muhammad
Rida al-Muzaffar’s Usiil al-figh and Muhammad Baqir al-Sadr’s Duris fi ilm al-usal (popularly
known as Halagat, in three volumes: elementary, intermediate and advanced level). All this has
made twentieth century Twelver Shi‘i usil al-figh an advanced and complex system of legal the-
ory, in which readers would be justified in likening much contemporary Twelver Shi‘i usil writ-
ings to philosophy rather than jurisprudence. What these developments have demonstrated is
that the generative questions of much modern Twelver usiil al-figh are epistemological. In this
sense, then, the concerns of the earliest Twelver Shi‘i jurists over preserving Im in the face of
the (Sunni) zann are maintained in the writings of many Twelver contemporary jurists.

The Chapters

Each chapter of this volume consist of three parts: introduction, Arabic edition of the text and its
detailed commentary in English. The introduction features the author’s biography, the position
the author occupies in a particular Shi‘i usil tradition, the topic under discussion in the edited
passages and the manuscripts used for preparing the editions. The Arabic texts are critically ed-
ited after collating and comparing at least two manuscripts (where available, and in some in-
stances five manuscripts were consulted). The variants of these manuscripts were closely studied
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by a group of two or three contributors and finally moderated by both the editors. All the vari-
ants, major and minor, are recorded in the footnotes. The significance of recording minor vari-
ants lies, we argue, not only in preparing a critical edited text but also in showcasing the varie-
gated nature of manuscript tradition of the Persian, Iraqi and Yemeni Shi‘i scholarly communities.
The existence of numerous manuscripts (abbreviated to MSs) with all their variants also depict
the popularity of these usiil texts; they were widely copied and studied within the tradition. The
third section of each chapter comprises detailed commentaries in English of the edited Arabic
texts. It is important to note that these are not translations. The contributors have engaged in
detailing the arguments of the author, explicating the meaning of the obscured passages, offering
references to the sources consulted by the authors and most importantly, evaluating the strength,
or otherwise, of the author’s approach, method and conclusions. In short, these commentaries are
not merely English rendition of the Arabic texts, but rather critical engagements with the au-
thors’ arguments and positions. These commentaries become more intense in Chapters 1, 2, 4 and
6 since the Arabic texts of these chapters are themselves commentaries of seminal usiil works.
Besides writing commentaries on the commentaries, the contributors of these chapters have elu-
cidated the matn-sharh relation: the sharh (commentary) is put in conversation with the matn
(base text). The contributors explain how, where and why the commentators chose to explain,
comment or criticise certain passages of the base text while leaving others without comment. For
its optimum usage, this volume is designed in such a way that the Arabic texts and their corre-
sponding English commentaries run as parallel-text format on facing pages. Furthermore, each
text, for the ease of reference, is broken down into passages that are assigned the same numerals
([al, [a.1], [a.2], [b], [c] etc.) and/or numbers [1], [2], [3] etc.) as their corresponding passag-
es in the commentary.

Careful consideration was given to the selection of these texts. They represent all the three Shi‘i
usiil traditions: Twelver (Chapters 1-5), Zaydi (Chapters 6-7) and Isma‘ili (Chapter 8). From the
viewpoint of geographical locations, Zaydi and Isma‘ili works (Chapters 6-8), for instance, were
composed in Yemen whereas Twelver works belong to Safavid (Chapters 1 and 4) and Qajar
(Chapter 3) Iran and the shrine cities of Iraq (Chapters 2 and 5). In reference to the dates of their
compilation, the earliest text in this volume belong to the late 6th/12th century (Chapter 8) and
latest from the mid-13th/19th century (Chapter 3) — they all, nonetheless, belong to the post-clas-
sical Islamic usal tradition. To represent the diverse Shi‘i usiil commentary tradition, four texts
(Chapters 1, 2, 4 and 6) were chosen for this volume. These commentaries indicate that their base
texts were essentially composed to be explicated by a teacher, discussed in class, and commented
when appropriate. It should be noted that these four commentaries do not follow a single style.
Chapter 6, for instance, is a hdshiya (supercommentary or gloss) that contains interlinear and
marginal notes embedded within the base text. Chapters 1 and 4 are both commentaries on the
Zubdat al-usil of al-Shaykh al-Baha’1 (d. 1030/1620 or 1031/1621) but one is magji (blended)
whereas the other is a non-magzji (non-blended) commentary. In a blended commentary, the com-
mentators quote the words of the base text in small chunks, while incorporating their views in a
way that the grammatical structure of the entire text remains sound. A non-blended commentary,
on the contrary, contains passages from the base text followed by a detailed explication of the
base text’s expositions while elucidating its obscure passages, elaborating ambiguous content and
often criticising the author’s arguments. Chapter 2 also follows the style of a non-blended com-
mentary.
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In reference to the themes, these eight texts deal with topics drawn from the key discussions
in Shi‘i usal literature: the validity of personal juristic reasoning (ijtihdd); linguistic interpreta-
tions when the text is obscure; the qualifications of a jurist to perform ijtihad; the role of certain-
ty in the deduction of law; the probative force of solitary reports (al-akhabar al-ahad); the (im)
permissibility of using analogical reasoning in deducing laws; and the consensus of the progeny
of the Prophet, and legal authority of the Imams. When read side-by-side, these texts indicate
that not all themes are distinctively Shi‘i. It is true, however, that some of these topics can only
be understood within a Shi‘i legal framework. The discussions concerning analogical reasoning
(Chapter 6), consensus of scholars (Chapter 7) and personal juristic opinions (Chapter 8), for
instance, are directly related to the discussion of the legal authority of the Imams — a key doctrine
in Shi‘i theology. Some Shi‘a reject these hermeneutical tools because they undermine the role
and position of the Imams (Chapter 5). The Imams (and their reports in their absence) claim,
Twelver and Isma‘ili Shi‘i legal thinkers assert, the ultimate position of authority for interpreting
the law. For Zaydi Shi‘a, though, analogy and consensus have a space in legal theory, separate
from the questions around the authority of the Imams. It is hoped that this volume contributes to
our understanding of inter and intra-Shi‘i usil discourses as well as its extensive manuscript and
commentary traditions. Let us now turn to introducing individual chapters of this volume.

Gleave’s chapter deals with two linked usiil issues of personal juristic reasoning (ijtihad). The
first is related to the ijtihad of the Prophet: can we say that Prophet Muhammad carried out ijti-
had or did the rulings he declared come out of revelation? The issue is problematic for various
theological and legal reasons laid out by Gleave. The second issue concerns the doctrine that all
those who carry out personal juristic reasoning (mujtahids) are right (musib). This doctrine
(known as taswib), Gleave demonstrates, was controversial and in the Zubda, al-Shaykh al-Bah3’1
asserts that it is false, arguing instead that only one of the mujtahids can be right and the others,
however meritorious their juristic effort may have been, are wrong. By examining the texts of
al-Shaykh al-Baha’1 and al-Mazandarani (d. 1081/1670), Gleave highlights the nuances of matn-
sharh tradition of postclassical Shi‘i ustil works which he defines as ‘a sort of compound work of
the base text and commentary’.

Qazwini, Ali and Unal examine al-T@ni’s (d. 1071/1660) al-Wafiya and its commentary al-
Wafi by al-A‘raji (d. 1227,/1812). The topic of discussion revolves around universal and particu-
lar (al-‘amm wa-l-khdss) utterances of the Prophet and Imams: How do we understand their utter-
ances when they are asked a legal question and, without requesting further clarification or
details, they reply? Does the fact that they did not seek further clarification or detail (tark al-is-
tifsal) mean that their statements should be considered universal? Would such utterances give
rise to a universal legal directive? Qazwini, Ali and Unal present a detailed discussion of several
possibilities, drawing on the opinions of al-A‘raji’s Shi‘i and non-Shi‘i Usiili predecessors.

Ehteshami and Rezakhany analyse two passages from the Kawashif al-hujub ‘an mushkilat
al-kutub of the 13th/19th century scholar al-Mazandarani (d. 1285/1868). The first passage con-
cerns whether or not becoming a legal expert (mujtahid) depends on having faith. Ehteshami and
Rezakhany highlight different positions in relation to the question of interconnectivity of the two
disciplines, namely jurisprudence and theology. Al-Mazandarani, Ehteshami and Rezakhany
demonstrate, does not deem it necessary for a mujtahid to be an expert in the discipline of theol-
ogy, but rather considers studying it to be a waste of time. The second passage examined in this
chapter deals with the probative force of the prima facie sense of the Qur’an. Refuting the Akh-
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bari position, al-Mazandarani lists ten arguments, besides consensus, that affirm the probative
force of the prima facie sense of the Qur’an. In this chapter, Ehteshami and Rezakhany display
al-Mazandarani’s style of writing in which he frequently engages in dialogue with imaginary in-
terlocuters to refute potential objections that might be raised against his own position.

Rafii and Abu-Alabbas’s chapter deals with the topic of solitary reports (al-akhbar al-ahad) and
their role as legal sources; this topic is conventionally studied in the chapters of “probativity of
solitary reports” (hujjiyyat al-akhbar al-ahad) and “methods of resolving contradictory and con-
flicting reports” (al-ta‘adul wa-l-tarjih). The text studied in this chapter is yet another commen-
tary on the Zubdat al-usiil composed by the author’s own student, al-Kazimi (d. 1065/1655). The
first section lists the conditions that are required for the reports of solitary transmitters in order
to be considered legally binding proofs. The author enumerates five such conditions: adulthood
(buligh), sanity (‘aql), uprightness (‘adl), accuracy (dabt) and belief (iman). The commentator
delves deeper into each of these conditions, particularly uprightness. The question which al-
Kazimi attempts to address, Rafii and Abu-Alabbas highlight, is whether Sunnis, or for that mat-
ter non-Twelver Shi‘a (such as the Fathiyya, the Nawdsiyya, the Waqifiyya) are sufficiently up-
right for their reports to be considered legally binding. The second section examines the methods
of appraising the transmitters and whether the testimony of a single upright Twelver scholar is a
sufficient basis on which judgment could be passed on the trustworthiness, or otherwise, of a
transmitter. In this section, al-Kazimi deliberates on the instances in which scholars of ilm al-rijal
(transmitter biographies) have contradictory opinions vis-a-vis certain transmitters and offers
methodological solution to resolve such contradictions.

Drawing from the Fath al-bab of Mirza Muhammad al-Akhbari (d. 1232/1817), Rajani and
Husayn present the Akhbari-Usiili debate concerning whether the “door to knowledge is closed”
(insidad bab al-‘ilm) during the occultation (ghayba) of the Twelfth Imam? By this the Ustilis meant,
Rajani and Husayn demonstrate, that certainty as to the content and the sources (primarily the
reports from the Imams, the akhbar) of the law is no longer available to the qualified jurist
(i.e. the mujtahid). Mirza Muhammad, following the doctrines of the Akhbari school more gener-
ally, rejects this doctrine. In the Fath al-bab, he sets to refute the doctrine by demonstrating
that all the arguments the Usulis use to justify the loss of certainty are invalid. These arguments
(which are in fact, counter-arguments to Usiili arguments and presumptions), Mirza Muhammad
aims to demonstrate that the occultation of the Twelfth Imam (the ghayba doctrine) does not
mean knowledge somehow is lost; the sources remain available, and they are not difficult to
understand nor are they deliberately evasive (due to the Imams’ dissimulation - taqiyya), as
the Usiilis claim. Rajani and Husayn demonstrate Mirza Muhammad’s methodogical commit-
ment to the fundamental Akhbari legal epistemology by highlighting his unwavering commit-
ment to the akhbar of the Imams.

Islam and Thiele examine the Zaydi usial work Hashiyat al-Fusil al-lu’lu’iyya of Ahmad b. ‘Ab-
dallah Ibn al-Wazir (d. 985/1577). This work is a gloss on Sarim al-Din al-Wazir’s (d. 914/1508)
al-Fusil al-lw’lv’iyya. In his commentary, Ahmad b. ‘Abdallah explains points of interpretive dis-
agreement among the schools of law and clarifies linguistic and terminological details of gen-
re-specific vocabulary introduced by al-Wazir in al-Fusil. Islam and Thiele surmise that the brev-
ity of al-Fusul and the Hashiya’s focus on foundational explanations suggest that these two texts
were written for teaching purposes. The topic under discussion in this chapter is analogy (giyas).
Contrary to the Twelvers, Islam and Thiele demonstrate, Zaydi Usiilis consider giyas to be a valid
juridical tool of interpretation.
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Gleave and Rajani’s chapter present yet another Zaydi usil text Qantarat al-wusil ila ilm al-
ustil by the Yemeni scholar al-Mw’ayyadi (d. c. 1044/1634). Consensus is, for al-Mwayyadi (as for
most Zaydi writers), a valid source of law (as Gleave and Rajani demonstrate) but when dis-
cussed “generally” (‘@amm), it is restricted to the unanimous agreement of all mujtahids (and
perhaps all members of the community, mujtahid or not). More significant for him (and for Zaydis
more widely) is the consensus of the Family of the Prophet — by which he means, it becomes
clear, the descendants of the Prophet (sayyid, pl. sada) who have reached the level of ijtihad.
Gleave and Rajani illustrate that though much of the discussion is quite derivative from Sunni
ustl discussions, there is nonetheless a distinctive set of Zaydi concerns present in the text..

In the last chapter of this volume, Rajani examines Mukhtasar al-usiil of the 5th Musta‘li-Tayy-
ib1 Isma‘ili da mutlaq ‘Ali b. Muhammad b. al-Walid (d. 612/1215). ‘Ali b. Muhammad intro-
duces his work as a concise book on usiil that is set to refute the opinions espoused by other legal
and doctrinal schools. Though not essentially a work of legal theory, Rajani illustrates, it con-
tains discussions concerning theories of legal interpretation, legal hermeneutics and legal author-
ity. In the Mukhtasar, ‘Ali b. Muhammad highlights the importance of seeking religious guidanc-
es from the Imams. In doing so, he refutes what he sees as the dubious and flawed theories of
legal interpretations adopted by the Sunnis. ‘Ali b. Muhammad lists four groups of people and
explains their positions and approaches vis-a-vis Prophetic statements. They are Hashwiyya,
Mu‘tazilites, heretics and the People of Truth and Sound Beliefs (Ahl al-haqq wa-l-haqiqa, i.e. the
Isma‘ilis). The divine authority of the Imams and the successorship of the das, Rajani demon-
strates, are central to ‘Ali b. Muhammad’s arguments.
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Conventions

We have adopted the transliteration format of the third edition of The Encylopaedia of Islam with
occasional deviations. For example, the affixed masculine pronoun is transliterated without dia-
critics, so it is “kitabihi”, not “kitabihi”; “fihi”, not “fihi”. The popular names of places are rendered
in their anglicised forms (e.g., Medina for Madina, Yemen for Yaman), unless they appear in
Arabic passages. Transliterated words are italicised, except for proper nouns and some popular
words that are used widely in English (e.g., hadith not hadith, Shi‘a not Shi‘a, Isma‘ili not Isma¢li,
Zaydi not Zaydi, Sunni not Sunni). The names that are common both in Persian and Arabic, we
have rendered in Arabic transliteration (e.g., Muslih not Musleh, masjid not masjed but Ketab-
khaneh not Kitabkhanih). The dates are given according to the Gregorian calendar, unless two
dates are mentioned, in which case the Muslim Hijr1 year is given first, followed by the equiva-
lent Common Era date with a slash punctuation between them. Solar Islamic calendar (Shamsi)
is marked with the abbreviation Sh. In reference to the bibliographical information of the sourc-
es used by the contributors, we have rendered minimum information in the endnotes followed
by its detail description in the dedicated ‘bibliography’ section at the end of each chapter.

Abbreviations
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EI2 Encyclopaedia of Islam, 2nd edition

EI3 Encyclopaedia of Islam, 3rd edition
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CHAPTER 1

Are Rulings of the Prophet Due to Ijtihad and Are all Mujtahids Always
Correct? A Chapter from the Sharh Zubdat al-usiil
of al-Mazandarani (d. 1081/1670)

Robert Gleave

Introduction

Muhammad Salih b. Ahmad al-Mazandarani (d. 1081/1670, hereon Mazandarani), the author of
this text, was a leading scholar in the mid Safavid period, living in Isfahan.! He was linked by
both marriage and education to the major scholars of the period. Prime amongst his teachers was
famous court theologian, Muhammad Taqi al-Majlist (d. 1070/1659), known as “the First Ma-
jlis” (hereon Majlisi I), and it was Majlisi I’s eldest daughter, Amina Begum, whom he married.
Mazandarani also studied with his brother-in-law, Majlisi I’s most famous son, Muhammad Baqir
al-Majlist (d. 1111/1699), known as the “Second Majlisi” (hereon Majlisi II), — either as tutor or
a pupil depending on the source. Not so much is recorded about his life; he travelled to Isfahan
from his hometown, presumably from the south Caspian littoral area given his name, studied
under some of the leading scholars of the day; was noted for his knowledge of hadith and usiil.
Some of the stories surrounding his behaviour may be fabulous, but they do, most likely, reflect
aspects of his professional life. He was, by all accounts, very poor when he arrived in Isfahan, and
(using a common trope) strove to maintain a certain asceticism throughout his life. According to
one account, his father sent him to Isfahan because he was no longer able to support him; as a
young student he dressed in rags and was embarrassed to join the classes in the madrasa (semi-
nary) of Majlist I. He used to sit outside the madrasa, listening to the teaching and discussions
inside, making his notes on bark and bones since he could not afford paper. One day, Majlist I
was presented with a particularly difficult legal problem which he struggled to solve, and for
three days he and his students struggled to find an answer. One of the students noticed that with-
in Mazandarant’s notes could be found the solution; taking the solution to Majlisi I’s class he
presented it as his own. The teacher was amazed with the solution but did not believe it to be the
student’s own work. The student eventually admitted it was that of Mazandarani, and MajlisT I
promptly demanded he be brought in to join the class. Majlist I bought him new clothes, and
eventually gave him his eldest daughter (i.e. Amina Begum, the famous Safavid scholar, in mar-
riage. Numerous other similar stories reflect the image of Mazandarani as indigent, and entirely
focussed on learning (even to the point of leaving his wife on his wedding night to complete some
of his studies).

There is some debate over whether Mazandarani can be counted as an Akhbari or an Usli.
Whilst he certainly does not display the virulent condemnation of ijtihad (and usil al-figh more
generally) in his writings, he does display some elements of AkhbarT legal reasoning around the
“correct” methodology for Qur’anic interpretation and the probative force of the Imams’ reports.
His close association, as both pupil and teacher, with figures associated with the Akhbari trend
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such as Majlisi I indicate an acceptance of certain forms of Akhbarism as acceptable, at least, and
even supportable.?

His major literary output is in the form of commentaries on some of the classic works of
Shi‘ism. He wrote commentaries and marginal notes on the usil section of al-Kulayni’s (d.
329/941) hadith collection (al-Kdfi fi ilm al-din), on the famous ode to the Prophet Muhammad
(Qasidat al-Burda), and on works of legal theory (usiil al-figh). Two commentaries on usiil works
stand out: his famous commentary on al-Hasan b. al-Shahid al-Thani’s (d. 1011/1602) classic
seminary text, Ma‘alim al-usil, and a commentary on the Zubdat al-usiil of one of his teachers,
Baha’ al-Din Muhammad b. Husayn al-‘Amili, usually referred to as al-Shaykh al-Baha’1 (d.
1030/1620 or 1031/1621). These commentaries are mostly titled sharh (i.e. Sharh Usil al-kafi,
Sharh Ma‘alim al-usil etc.). It is from his commentary on the Zubda (titled Sharh Zubdat al-usiil,
which to my knowledge has not, to date, been edited) that the edited text presented below (to-
gether with a summary account) has been taken.

The Zubda, in a style typical of many postclassical abbreviated works of usiil, references con-
cepts and examples by keywords. The meaning is hardly ever explained in full, indicating that
the text really exists to be explicated by a teacher, discussed in class, and commented on, when
appropriate, in writing. This is what Mazandarani does in his commentary on the Zubda. The
commentary is in the mamzij or magzji style (literally a “blended” commentary) in which the
words in the base text (in this case the Zubda) are quoted in small chunks, with the commentator
composing text to be inserted between the chunks in such a way that the grammatical structure
remains sound. The result is a new integrated composition of base text and commentary. It is
perfectly possible that al-Shaykh al-Baha’1 purposely designed his base text (with its extreme
brevity and keywork referential style), in this way to facilitate an integrated, magzji style com-
mentary, as found in Mazandarani’s work summarised below. Certainly, the intention of such
abbreviated works (in figh, usiil or any other of the religious disciplines) was to promote memo-
risation of the text as well as to prompt commentary and explication.

The text deals with two linked usil issues taken from the chapter on “personal juristic reason-
ing” (ijtihad). Both are canonical within the usal tradition, in the sense that nearly all classical
(i.e. post 5th/11th century) works of usil period will deal with one or both of these issues.® The
first is the issue of the ijtihad of the Prophet: can we say that the Prophet Muhammad carried out
ijtihad or did the rulings he declared come out of revelation? The issue is problematic for various
theological and legal reasons laid out below. The second issue concerns the doctrine that all
those who carry out personal juristic reasoning (mujtahids) are “right” (musib). This doctrine
(known as taswib) was controversial and in the Zubda, al-Shaykh al-Baha’i demonstrates that it is
false, arguing instead that only one of the mujtahids can be right and the others, however meri-
torious their juristic effort may have been, are wrong. The discussions come at the beginning of
the section (fasl) of the Zubda which deals with ijtihad and the duty to follow the mujtahid
(taqlid), just after al-Shaykh al-Baha’1 had given a short definition of the terms ijtihad and taqlid
which Mazandarani in his commentary subjects to discrete analysis, as can be seen in the passage
presented below.
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Manuscript Sources

The Sharh Zubdat al-usil of Mazandarani is a well-copied work; there are numerous manuscripts
available in the libraries of Iraq, Iran, India and elsewhere. I have retrieved references to 28
copies, but there are surely many more. The manuscripts used in this edition (with their abbre-
viation used in the footnotes of the edition) are listed below, together with folio or page number
(as used and marked by the cataloguist/librarian):

KG1: Kashif al-Ghita’ Library, Najaf, no. 1370 (copy dated 1130/1717-18, pp. 418-420)
KG2: Kashif al-Ghita’ Library, Najaf, no. 1189 (copy dated 1328/1910-11, pp. 336-341)

The Kashif al-Ghita’ Library manuscripts were retrieved from the image collection published by
the library titled and published on a series of 72 CDs.

M1: Majlis-e Shiira-ye Islami Library, Tehran, no. 2707 (copy dated 1103/1691-92, fols.
196r-198v)

M2: Majlis-e Shiira-ye Islami Library, Tehran, no. 1170 (copy dated 1183/1769-70, pp. 272-
276)

M3: Majlis-e Shiira-ye Islami Library, Tehran, no. 4292 (copy dated 1235/1819-20, fols.
136r-138r)

M4: Majlis-e Shiira-ye Islami Library, Tehran, no. 3861 (copy dated 1308/1890-91, pp.
440-447)*



Figure 1.1 MS Kashif al-Ghita’, Najaf (#1370), p. 418



Figure 1.2 MS Kashif al-Ghita’, Najaf (#1189), p. 337
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Commentary
Mazandarani, commenting on the Zubdat al-usil of one of his teachers, al-Shaykh al-Baha’1, pro-
duces a majzi, or integrated commentary — a sort of compound work of the base text and com-
mentary. However, it is, perhaps, worthy viewing the base text in isolation to illustrate the ref-
erential nature of the style adopted by al-Shaykh al-Baha’i. It is clear from the translation below,
and the text cited in full opposite, the text is composed in order to encourage elucidation and
commentary.

Here is an attempted translation of the base text from the Zubdat al-usiil, staying as close to the
Arabic as possible, but with some unavoidable insertions in order for the English to make sense.

Chapter

[a] The rulings of the Prophet do not originate in his personal juristic reasoning based [on the
following proofs]:

[a.1] there is our [i.e. Twelver Shi scholars] consensus (ijma©);

[a.2] [there is also] God’s statement “he does not speak from his own whim; it is nothing but
revelation revealed”.® [Even if] the revelation to him [mentioned in this means] he should per-
form juristic reasoning, then this does not mean that whatever he says on account of this [juristic
reasoning] can be classed as revelation; just as our juristic reasoning [is not revelation, just be-
cause] it is based on God’s statement, “So consider”;°

[a.3] it is supported by the fact that he knew he was immune from making a mistake, so his rul-
ings are certain and not based on personal juristic reasoning.

[b] This conclusion can be applied to the rest of the Sinless Ones (may God’s peace be upon them
[a reference to the 12 Imams]) as well.

[c Arguments and rebuttals]

[c.1] The “Forgiveness Verse” is simply politeness — like the saying “God have mercy on you”.
[c.2] It [i.e. the “Forgiveness Verse”] and the “Consultation Verse” apply to non-religious mat-
ters. If this were not the case, then [in the case of the “Consultation Verse”] the Prophet would
be a follower of [the people with whom he consults]. Also [with respect to the “Forgiveness
Verse”] we deny that the [Prophet’s] permission [to some to remain] was a legal ruling.

[c.3] It is possible that there was choice at first in bringing along your sacrifice [to the pilgrim-
age], but then it was revealed that the “pleasure pilgrimage” was commendable.

[c.4] In the same way, it is possible that revelation came straight away in relation to the case of
the reeds — and [spontaneous revelation] is not more unlikely than spontaneous personal juristic
reasoning, and it is probably the case that al-‘Abbas heard the exception [from the Prophet] at
some earlier point.

[c.5] [Finally] sometimes, a meritorious act can be abandoned for something which is superior;
or for some reason or other, such as to shut down the argument [of the unbelievers] that “if it
was revelation, then he cannot be doing personal juristic reasoning”. For instance, God shut
down their insult that [the Prophet] was simply transmitting from books by pointing out that he
was, in fact, illiterate.
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Bold text is the base text, the Zubdat al-usiil of al-Shaykh al-Baha’i; the remainder is Mazandarani’s
commentary. Section markers in bold lower-case letters and numbers ([a], [a.1] etc.) refer to
passages in the Zubdat al-usiil (as per above); Western Arabic numerals ([1], [2] etc.) mark sec-
tions is the Sharh Zubdat al-usil.
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The referential style is clear from the above translation — however, al-Shaykh al-Baha’1 has a
clear approach to his exposition of the issue of whether the Prophet performed ijtihad and wheth-
er the rulings he pronounced can be treated as fallible (given the common understanding of ijti-
had). His view is that the Prophet’s rulings were not from ijtihad [a], there are numerous pieces
of evidence for this [a.1-a.3], that this conclusion applies to the Imams as well [b] and the con-
trary evidence (put forward by those who believe the Prophet’s ruling are based on ijtihad) can
be dissected and rejected one by one [c.1-c.5].

Mazandarani’s task in his commentary is to make al-Shaykh al-Baha’1’s passage fully compre-
hensible by, in part, giving additional contextual information and by explaining the keyword
references (“the Forgiveness Verse”, “The Consultation Verse” etc.). More precisely, though, the
commentarial process acts to tie down the intended meaning of the original author, and this is
clear from the very outset with the words “[1] The Prophet’s rulings — the intended meaning of
which (al-murad biha) is religious legal rulings, and does not include worldly rulings — are not
from ijtihad by our consensus (ijma‘)”. This is a potentially controversial point: is the intended
meaning of al-Shaykh al-Baha’1’s phrase “the Prophet’s rulings” necessarily religious legal rulings
(al-ahkam al-shar‘yya al-diniyya) and not practical worldly rulings (al-ahkam al-dunyawiyya)? It
is not obvious from the text itself, though it does appear to be the standard Twelver position.
Mazandarani is, then, ensuring that an ambiguous (and hence potentially disruptive) phrase in
the base text is fully in harmony with Twelver doctrine. That the Prophet’s religious legal rulings
do not derive from his ijtihad is now subject to the consensus (ijma‘) of the community — the in-
tegrated commentary serves to specify what element is subject to consensus (namely, the non-ij-
tihad origin of the Prophet’s religious legal rulings, but not his worldly practical rulings).

[2] outlines the different opinions on this matter. That the Prophet followed his own ijtihad
when there was no text is the position of al-Shafi1 (i.e. Muhammad b. Idris, d. 204/820, and by
implication the school he founded), the early Hanaf1 authority Aba Yasuf (d. 181/798, and hence
at least some Hanaffs) and the Maliki Ibn al-Hajib (d. 646/1249, referred to here as al-Hajib1).
This then constitutes the three principal schools with which Twelver legal writers are most con-
cerned - the Hanbali school is accepted as a school, but not viewed as having distinctive opinions
such that it deserves constant mention when outlining the difference of opinion (ikhtilaf) on an
issue. These three then differ amongst themselves with some saying the Prophet does ijtihad but
never erred; others saying he did err, but this was always pointed out to him, and he recanted his
earlier position.

[3] outlines the Twelver opinion (and, in his presentation, that of Mazandarani also) on the
matter. Jjtihad is, by definition a view based on an opinion; an opinion-based view (al-qawl bi-I-
ra’y) is really a whimsical view (‘an al-hawa): “such a view would be invalid when applied to [the
Prophet] for as God says, “he does not speak from his whim. It is in fact nothing but revelation
revealed.”” Everything the Prophet says is, therefore, revelation, and this is to be contrasted with
ijtihad - the results of ijtihad are personal opinions.

[4] deals with a potential objection here: not all results of ijtihads are “personal opinions”. In
the case of Prophet, it is argued, he is not simply declaring the results of his own ijtihad because
he believes in the power of his own opinion (al-qawl bi-l-ra’y). The Qur’anic verse demonstrates
that when the Prophet announces his ijtihad-based view, the result is “revelation revealed”.® The
announcement itself becomes a revelatory statement, whilst at the same time being the result of
the Prophet’s personal ijtihad. Therefore (it is inferred), not all ijtihad-based opinions are whim-
sical personal opinions.
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[5] outlines the response to this argument — Mazandarani puts forward an ad absurdum argu-
ment: if one argues this way, one could say everyone’s ijtihad is revelation since the permission
to do that is also based on a revelatory command — namely, the statement in the Qur’an “Consid-
er”.? By this imperative, it could be argued, God orders us (amarana) to practise ijtihad: that is,
to move from one case to another, or from a general principle to a specific application of that
principle. However, at no point do the conclusions we enunciate become revelation. For
Mazandarani, even though this argument is in support of his position, he recognises a potential
flaw in it: it is dependent on us understanding the imperative “Consider” to be one which re-
quires obligation, and as he has demonstrated, the imperative can have many meanings. In this
verse the imperative form means, in his view, that one should view the action being commanded
as “advised” (itti‘azg).

[6] outlines a third argument for the Twelver position: the Prophet knows himself to be im-
mune from error, so his rulings are certain to him, not based on his juristic reasoning (qatiyya la
ijtihadiyya). The argument here can be rolled out to all the Sinless Ones [7], i.e. the Imams.

Section [8] begins the opposition arguments and their rebuttals. Mazandarani groups the first
two pieces of evidence from the opposition [9 and 10], and then gives responses to them both
[11 and 12] - I will take the argument and response for each together here. First, [9] they claim
that God says, “God forgive you — why did you give them permission?”° This is referred to as the
“Forgiveness Verse” (ayat al-‘afw). If God here is forgiving the Prophet for something, then the
Prophet must have made an error and not have acted due to revelation. The reply is given a little
later in the passage [11] - this, Mazandarani explains, is merely an instance of politeness, like
when you say to someone “God have mercy on you”: it does not mean the person is a serious
sinner or has even gone astray. The second argument [10] relates to the “Consultation Verse”:
“so consult with them on the matter”.!! If the Prophet should consult the people in order to reach
a decision, then he cannot be acting on the basis of revelation. Mazandarani’s explanation of al-
Shaykh al-Baha’T’s reply to this evidence [12] is that both this verse and the Verse of Forgiveness
apply to worldly, not religious, matters (picking up on the point made in [1] above) — “they are
not relevant [as a counter argument] for someone who restricts [their application] to [non-reli-
gious matters]”. If they did apply to religious matters, then the Prophet would be following the
people (mugqallad lahum) in such matters, rather than acting on the basis of revelation — and this
is “certainly invalid” (batil qat‘an).

The third argument [13] is rather involved, and concerns an episode when the Prophet was
on pilgrimage with the Companions; when he reached Mecca, he found out that not all the Com-
panions had brought the requisite sacrifice (hady) with them for pilgrimage. He therefore told
them to change the type of their pilgrimage. They were doing hajj al-qiran (combined pilgrimage)
when the pilgrim does both the minor pilgrimage (‘umra) and designated pilgrimage (hajj) in one
state of pilgrimage purity (ihram). The Prophet said that because they had not brought a sacri-
fice, they should change this to hajj al-tamattu‘ (the so-called “pleasure” pilgrimage) — thereby
changing the object of their intention mid-pilgrimage. In hajj al-tamattu‘, the pilgrim completes
the ‘umra and then leaves ihram for a while, and enters a second state of ihram in order to com-
plete the hajj. Presumably during the non-ihram state, they could locate a sacrificial animal and
therefore re-enter ihram with the correct prerequisites for hajj. The Prophet said, “If I had known
my matter what I know now, then I would not have brought my sacrifice along with me.” (law
istagbaltu min amri ma istadbartu la-ma suqtu l-hady) - that is, if I had known the pilgrimage type
was to change to hajj al-tamattu‘ I would not have needed to bring my sacrifice.'> The fact he
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wished he had done differently, the opponents argue, means the first decision — which is a reli-
gious and not a worldly matter — cannot have been by revelation and must have been by ijtihad.
The answer [14], explained by Mazandarani, is that there may have been, at first, an option for
the pilgrim to bring a sacrifice or to not bring one; then later it was revealed that it was better
(afdal) to perform hajj al-tamattu‘. The Prophet was expressing regret: he had chosen to bring
along his sacrifice when he did not know that it was better to perform hajj al-tamattu‘.

The fourth argument [15] is less complex: on the day when the Prophet conquered Mecca he
said that you should not uproot Mecca’s grassland, or cut down its trees. Al-‘Abbas said, “except
for the reeds”, and the Prophet agreed with this.!® By accepting this exception to the general
prohibition on cutting down grasses and trees, the opponent argues that: “it is known that reve-
lation did not come to him at that very moment; so the exception [of reeds] must have been from
his own ijtihad,” Mazandarani’s answer [16] is first, that immediate, or alacritous revelation of
the exception is possible (sur‘at al-wahy bi-l-istithna@> mumkin), indeed it is more likely than alac-
ritous ijtihad. The claim that alacritous ijtihad is possible but alacritous revelation is not is just
arbitrary (tahakkum). Second, it is probable that al-‘Abbas had heard the exception on a previous
occasion (sabg sama‘ al-‘Abbas), so it did come from revelation after all.

The fifth argument [17] is that it is harder to perform ijtihad than to receive revelation. Jjtihad
means exhausting all possible effort; whilst revelation is simply a passive receiving of informa-
tion. There is a general rule that the harder something is, the greater its worthiness;' if the
Prophet did not perform ijtihad then his community (some of whom do perform it) would surpass
him, which is, of course, not permitted. Al-Shaykh al-Baha’1’s answer [18] is the condensed
phrase “sometimes, a meritorious act can be abandoned for something which is superior”.
Mazandarani explains this by examples: the judge forgoes the rewards of witnessing in a case,
since the position of judge is more meritorious; similarly, the mujtahid forgoes the rewards of
following (taqlid) a mujtahid. Interestingly, though, Mazandarani does not think al-Shaykh al-Ba-
ha’T’s answer is an effective rebuttal: “[the opponent] is not claiming simply that there is merit
in acting on the basis of ijtihad; rather he is claiming that it is more meritorious than acting on
the basis of revelation, and this response [of al-Shaykh al-Bah@’i] does not rebut this.” For
Mazandarani, a better way of arguing is following the line of reasoning laid out by al-‘Allama
al-Hilli [19]: “hardship can only increase merit and reward when it is for something desired by
the Lawgiver (matliban lil-shari¢).”'® Mazandarani denies that ijtihad is permitted to hold this
position of matliban lil-shari by definition ijtihad is searching for something not explicitly ex-
pressed by the Lawgiver (since ijtihad is necessitated by the lack of an explicit text), and the re-
sult of itjihdd may be at variance with the desired result of the Lawgiver. If ijtihad is not matlitban
lil-shari¢, then hardship cannot increase the merit gained from performing it. This is quite differ-
ent from receiving revelation, which is, by definition in line with the Lawgiver’s wishes. One is
tempted to see an influx of Akhbari ideas here into the argumentation: ijtihdd may be permitted
in certain circumstances, but its results are, by necessity, not identical with the Lawgiver’s wish-
es. Furthermore, receiving revelation brings fear and dread (al-khawf wa-l-khashya) of God. This
could actually make receiving revelation harder than doing ijtthad. Mazandarani here, interest-
ingly, is replacing and supplementing al-Shaykh al-Baha’1’s argumentation as he feels dissatisfied
with it.
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Mazandarani continues [20] this notion with his final point with an extension of last point. One
who is seeking a superior act can abandon it “for some other reason” [21] such as shutting down
the argument of the unbelievers (hasm gawlihim) that if the Prophet is receiving revelation, then
he is not doing ijtihad. The Prophet, then, could have done ijtihad if he wished, but he did not “for
some other reason” — in this case his “other reason” was to prevent the unbelievers from arguing
in this way. A similar argument is mentioned here concerning the doctrine of ummiyya (the
Prophet’s illiteracy and lack of schooling): the Prophet could, obviously, have learned to read
and write, but he did not “for some other reason”. In this case, the other reason was to shut down
the unbelievers’ argument that he was simply repeating the ideas of books revealed previously to
the Jews and Christians.
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CHAPTER 2

Refraining from Seeking Clarification: A Chapter from
al-Wafi fi sharh al-Wadfiya of al-A‘raji (d. 1227/1812)

Hadi Qazwini, Aun Hasan Ali, Yusuf Unal

Introduction

Muhsin b. al-Hasan b. Murtada al-A‘raji (hereon A‘raji), known as al-Muhaqqiq al-Kazimi, be-
longed to a prominent family of Iraqi sayyids that traced its lineage back to ‘Ubaydallah al-A‘raj
(“the lame”, d. 2nd/8th century), a grandson of ‘Ali b. al-Husayn Zayn al-‘Abidin (d. 95/713). He
was born in the 1130s/1710s in Baghdad, where he studied Arabic and worked as a merchant.
After reaching the age of 30 (or 40), he moved to Najaf to pursue a religious education. He re-
mained in Najaf until the appearance of the Bubonic plague in 1186,/1772, when he (and many
other scholars of Najaf) left and then returned after the plague subsided. He subsequently moved
to the shrine city of al-Kazimiyya north of Baghdad, where he lived and taught until his death in
his 90s in 1227/1812. He was buried in a cemetery adjacent to the tombs of the Imams Miisa
al-Kazim (d. 183/799) and Muhammad al-Jawad (d. 220/835). His biographers portray him as
exceptionally humble, devout, and ascetic. Like many of his scholarly peers, elaborate stories
abound regarding his lifestyle and the events surrounding his life, many of which are based on
dreams. In one dream, the ailing A‘raji is visited by the seventh Imam Miisa al-Kazim, who mi-
raculously expels the illness out of his body. In another dream, A‘raji is in his humble home
surrounded by luminaries of the Twelver tradition, highlighting his prominence. Together they
walk out of his home and proceed toward the shrine of the Imams and onto the outskirts of the
city with the intention of confronting Ahmad b. Zayn al-Din al-Ahs@’1 (d. 1241/1826), the found-
er of the Shaykhi school. A‘raji’s immediate family — including his wife al-‘Alawiyya Hadiyya bt.
‘Ali b. al-Murtada, their daughter and four sons Kazim, Hasan, Muhammad, and “Ali - is also said
to have been extraordinarily pious, and his sons were scholars in their own right.

A‘raji lived through a tumultuous time. Safavid rule came to an end in Iran in 1135/1722 and
the Ottomans’ grip over Iraq was loosening in the 12th/18th century. Aside from these political
changes, Araji lived through some of the most intense episodes of the Akhbari-Usiili conflict in
the shrine cities of Najaf and Karbala. As an outstanding disciple of both Muhammad Bagqir al-Bi-
hbahani (d. 1206/1791-2) (whom he refers to as al-ustddh) and Muhammad Mahdi Bahr al-
Uliim (d. 1212/1797) (whom he refers to as al-ustadh al-sharif), A‘raji is counted among the
preeminent representatives of the Usiili revival of the late 12th and early 13th/18th centuries.
His students include over two dozen well-known Usiili scholars. His literary output indicates that
he participated in the intellectual attacks on the Akhbaris. He composed a refutation of the legal
principles of the most important representative of the Akhbari school, Yasuf al-Bahrani (d.
1186/1772), entitled al-Radd ‘ala mugaddimat al-Hada’iq. He was a prolific author, producing
several treatises, commentaries, and glosses in the fields of kalam, figh, rijal, and usil al-figh. He
was also a talented poet. Most of his contributions, however, lie in the field of usil al-figh. It is
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said that, on his deathbed, he lamented his excessive focus on usil al-figh at the expense of other
disciplines. Among his major works in this field are al-Mu‘tasim, al-Mahstl fi ilm usal al-figh
(which has been published), a marginal gloss on al-Fadil al-T@in1’s (d. 1071/1660) al-Wafiya, and,
finally, his famous commentary on al-Wafiya, from which our excerpt is taken.

The full title of this work, as mentioned in the introduction, is al-Wafi fi sharh al-Wafiya. As
noted, it is a commentary on al-Fadil al-Ttni’s al-Wafiya fi usiil al-figh, which is the earliest Usiili
response to Muhammad Amin al-Astarabadi’s (d. 1036/1627) Akhbari theses. Completed in
1059/1649, it appears to be al-Ttini’s only extant work. A‘raji began this commentary in the
“year of the plague” in 1186/1772 and completed it a decade later in 1196,/1782.

Two manuscripts were used for this edition. The first (referred to here as “KG”) belongs to the
Kashif al-Ghita’ collection in Najaf (#644, pp. 148-152). It was copied by Muhammad “Ali b.
Muhammad Bagqir al-Isfahani in 1207/1793. It appears to be one of the earliest copies produced
during A‘raji’s lifetime. Several other copies of this work are held in this and other collections.
The second manuscript (referred to here as “M”) is from the Majlis Library in Tehran (#7718, pp.
278-286), which was copied in 1263/1847 by Muhammad Baqir b. Ibrahim al-Najafabadi. The
differences between the two manuscripts are minimal and have been noted in the footnotes of
the Arabic text.

The excerpt under discussion is from the second chapter (bab) of al-Tlini’s al-Wafiya, which is
about the universal and particular (al-‘amm wa-l-khdss). After defining the universal and adduc-
ing terms that indicate a universal meaning in the first discussion (bahth) of this chapter, the
author proceeds to the second investigation, which focuses on the following scenario: The Proph-
et/Imam is asked a legal question and, without requesting further clarification or details, he re-
plies. In this case, does the fact that the Prophet/Imam did not seek further clarification or detail
(tark al-istifsal) mean that his statement should be considered universal? In other words, does the
report give rise to a universal legal directive? As we shall see, A‘raji presents a detailed discus-
sion of several possibilities, drawing on the opinions of his Shi‘i and non-Shi‘i Usili predecessors,
before providing his own detailed answer.! We have included the Arabic and English translation
of al-Tiini’s entire discussion of the issue in al-Wafiya, which precedes the text from A‘raji’s com-
mentary.

A‘raji divides his commentary of the discussion into nine sections, each beginning with “his
statement” (qawluhu) and containing the first few words of the phrase.



Figure 2.1 MS Kashif al-Ghita’, Najaf (#644), p. 150



Figure 2.2 MS Majlis-e Shiira-ye Islami, Tehran (#7718), pp. 275-278
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[a] The Second Discussion:

It is said that “refraining from seeking further clarification about the situation [related by the
petitioner], despite the possibility [that it may concern a particular case], occupies the position
of the universal in speech.”

[a.1] [On the other hand,] it is said that when a situation is presented and there exists the possi-
bility [that it may concern a particular case], it is rendered ambiguous and thus cannot be em-
ployed for inference. This view was adopted by al-‘Allama in al-Tahdhib.

[b] In fact, it must be said that several possible scenarios exist:

[b.1] First: One asks about an incident that has actually occurred and the Prophet (peace and
blessings be upon him and his family) or the Imam (peace be upon him) is aware of the [specifi-
cities of the] case.

[b.2] In this scenario, the answer does not entail universality. This is because the answer applies
only to the particular case in question and excludes other cases.

[b.3] Second: One asks about an incident that has actually occurred and the Prophet (peace be
upon him) might be aware of the specificities of the case.

[b.4] Here, the answer is rendered ambiguous and thus unemployable for inference if the possi-
bility that the Prophet knows and the possibility that he does not know are equal.

[b.5] Third: One asks about an incident, however, not with reference to its occurrence.

[b.6] In this scenario, it depends. If the incident commonly occurs in a particular way, the answer
only applies to that particular way and cannot be used for anything else. If all the ways in which
the incident could have occurred are equally likely, and none of them was preponderant during
the lifetime of the Prophet/Imams (peace be upon them), then prima facie the answer should be
considered universal. This is because not applying to any of the ways in which the incident could
have taken place renders the evidence null and applying to some and not others entails giving
preference without a reason. Therefore, it applies to all the ways in which the incident could
have taken place, which is what “universal” means.

[c] Prima facie, in al-Dhari‘a, al-Murtada (may God have mercy on him) takes the position that
refraining from seeking clarification entails universality.

Al-Murtada said: “If the Prophet/Imam (peace be upon him) is asked about the ruling of one who
broke his fast, his answer must fall under one of three possibilities:

[c.1] [First]: Either the wording of the answer is universal, such as if he were to say: ‘Offering
expiation is incumbent upon anyone who breaks the fast’; or

[c.2] Second: the meaning of the answer is universal, such as if he (peace be upon him) were to
be asked about a man who broke his fast and he did not ask how the man broke his fast, and said:
‘Offering expiation is incumbent upon him.’ It is as if he (peace be upon him) were to have said:
‘One who breaks his fast must offer expiation’; or

[c.4] Third: the question is particular and the answer is also particular, in which case the answer
is treated as though it were the Prophet’s/Imam’s action.”

[d] Thus, what al-Murtada said indicates that refraining from seeking clarification entails univer-
sality. However, the example he gives is actually an example of tangih al-manat (honing in on the
real basis for any particular law), in which case there is no disagreement over the answer being
universal, as we will see in the discussion on rational proofs, God — the Exalted and the Holy —
willing.
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In what follows, bold text is the base text, al-Wafiya of al-Fadil al-Tiini; the remainder is al-A‘ra-
jI’s commentary. Section markers in bold lower-case letters and numbers ([a], [a.1] etc.) refer
to passages in al-Wafiya (as per above); Western Arabic numerals ([1], [2] etc.) mark sections in
al-wafi.
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Commentary

[1] The section begins with A‘raji highlighting the issue: If someone posed a question to the
Prophet by “relating a scenario” (hikayat al-hal), and the Prophet refrained from “seeking clarifi-
cation” (al-istifsal) about the scenario, then should the Prophet’s reply be understood as a univer-
sal statement despite the possibility (ma‘a giyam al-ihtimal) that the question pertained to some-
thing particular? Al-Shafi‘i (d. 204/820), al-Sharif al-Murtada (d. 436/1044), al-Ghazali (d.
505/1111), and others were all of the opinion that it should always be considered a universal
statement.?

[2] Then A‘raji clarifies the meaning of “relating a scenario” (hikayat al-hal) and “seeking
clarification” (al-istifsal). The former refers to what the person tells the Prophet about a particu-
lar incident. For example, he might say, “So-and-so broke his fast during Ramadan,” by which he
means to inquire about a particular instance of breaking the fast (i.e. eating, sex, vomiting, etc.)
even though he did not specify which one. In this case, although he posed the question in a gen-
eral way, there is a strong possibility that it pertains to something in particular (e.g. eating). As
for “seeking clarification,” it means seeking to differentiate between what the person is actually
asking about (e.g. eating) and other possible instances (e.g. sex or vomiting). For example, the
Prophet might ask, “How did so-and-so break his fast?”

[3] The addition of the phrase “despite the possibility” (ma‘a giyam al-ihtimal) is meant to
exclude cases where the question is explicitly about something in particular. For example, if
someone says, “I had sex in Ramadan,” and the Prophet replies, “Offer expiation,” then we can-
not assume that someone who broke the fast by, for example, eating or vomiting should also offer
expiation. Because the question was specific, the answer cannot be generalised. Similarly, if
someone is selling unripe fruit and you say, “Avoid this,” or “Your sale of this is invalid,” then
your statement applies to this case in particular; it does not include other cases involving risk
(gharar). By contrast, if the seller were to ask about sales involving risk (bay* al-gharar) and you
said they are invalid without inquiring any further, then, even if the seller was asking about a
particular item (e.g. dates), your answer would encompass every sale involving risk because (1)
you refrained from seeking clarification and (2) there is a possibility that the seller was asking a
general question.

[4] Furthermore, it makes no difference whether the question is hypothetical (e.g. What
should someone who broke his fast do?) or not (e.g. So-and-so broke his fast). In fact, in the for-
mer case, there is no question about its meaning because it can only be understood in a universal
sense. Moreover, it makes no difference whether there is a question — in which case refraining
from seeking clarification would take the form it took in the examples above — or not. In the
latter case, an example of not drawing a distinction is the Prophet’s saying “Keep four [wives]
and leave the rest” to a man who had ten wives at the time he became Muslim.® In this example,
the Prophet did not draw a distinction between a scenario in which the man married all ten at
once or one after another such that, if he had married all ten at once, he could choose which ones
to keep, and if he had married them one after another, then he would have to keep the first four,
as Abii Hanifa (d. 150/767) claimed.

[5] A‘raji then explains why the rubric only mentions cases where a question is posed about
an incident that occurred. This is because every incident is particular and therefore a question
about the incident must also be particular. Obviously, if a question is about something in particu-
lar, then to refrain from seeking further clarification is an even stronger indication that the an-
swer is universal — at least this is what is said. Scholars have focused on cases in which a question
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is posed about an incident that occurred (as opposed to hypothetical scenarios) because such
incidents have been the bone of contention.

[6] It is common to illustrate “seeking clarification” by citing the example of the Prophet who,
when he was asked about the sale of fresh dates for dry dates, said, “Does the value of fresh dates
decrease once they are dried?” When they said yes, the Prophet said, “Then I do not grant per-
mission.”* This example, however, is unrelated to “seeking clarification” because “seeking clari-
fication” means inquiring further about the issue being asked when there is a possibility of vari-
ety of interpretations. In the case of the sale of fresh dates, there is no doubt. If, however, the sale
used to take place in a way that was either permissible or non-permissible, then it would be
correct to ask which of the two was meant. But the fact that the value of fresh dates decreases
once they are dried is something everyone knows let alone the Prophet. It is as though the Proph-
et wished to say, “Will they not decrease in value if they are dried? So how could it be valid?”
This is an example of the Prophet’s tacit consent (taqrir), not “seeking clarification.”

[7] In addition to the opinion attributed to al-Shafi‘i (and al-Sharif al-Murtada and al-Ghazali)
above, there are two other opinions about this issue. First, Fakhr al-Din al-Razi (d. 606,/1209)
held that it should be understood as a universal statement if we know that the person being asked
was unaware of the specific incident. By contrast, if he might have known, then his answer can-
not be generalised. This view, which is expressed in al-Mahsil,® contradicts the view of al-Shafiq,
who believed that it should always be understood as a universal statement. It also seems to be
the view of al-‘Allama al-Hilli in Tahdhib al-wusiil,® al-Ghazali in al-Mankhiil,” and Sharih al-
burhan.® Perhaps, we can say that what everyone (ostensibly) agrees upon is the idea that if we
know that the Prophet knew about the specific incident, then his answer cannot be generalised.
That is because, in this case, it is as though he is being asked about something in particular — such
as the Bedouin’s question about sex;°® therefore, it does not make any sense to inquire further.

[8] The second opinion is that the possibility that the question pertained to something in par-
ticular means the answer is ambiguous and it cannot be understood either as a universal or a
particular statement. This is the view that al-Ttini mentioned second [b.3]. It means that if there
is no possibility that the question was general — such as in the case of the Bedouin’s question
about sex — then the answer can be adduced as evidence, but only in cases involving the same
incident (e.g. sex). If the question might have been general, such as when someone says, “I broke
my fast,” then the answer cannot be adduced as evidence because it is ambiguous — the answer
might only apply to one way of breaking the fast (e.g. eating). This view has also been attributed
to al-Shafi‘, but there is disagreement among the Shafi‘is themselves as to how to understand it.
Some say that al-Shafi‘i held both this view and the view that the answer should be considered a
universal statement. Others try to reconcile both statements by arguing that if the possibility that
the question was general is stronger, then the answer should be considered universal; however,
if the possibility that the question was general is equal to the possibility that it was particular,
then the answer cannot be adduced as evidence because it is ambiguous. The latter view is not
unique to al-Shafi1: those who take the view that the answer should always be considered uni-
versal do not include cases where there is a strong possibility that the question pertained to
something in particular. The bone of contention is cases where the possibility that the question
was general is equal to the possibility that it was particular.
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[9]1 We may be able to reconcile al-Razi’s opinion with the second opinion attributed to al-
Shafiq by saying that, in cases where there is a possibility that the question pertained to some-
thing in particular, al-Razi would agree that the answer is ambiguous; in cases where we know
that the Prophet had no knowledge of the specific incident, then the proponents of the second
opinion attributed to al-Shafi‘i would agree that the answer should be considered a universal
statement. It is the possibility that the question pertained to something in particular that gives
rise to the ambiguity of the answer, but there is no such possibility in cases where we know the
Prophet had no knowledge of the specific incident.

[10] As for cases in which no scenario is related, or hypothetical cases, such as when one says,
“What should one who broke his fast do?” there does not appear to be any disagreement: the
answer should be understood as a universal statement either because there is nothing to prevent
us from considering it universal or because the question is phrased in a way that necessitates
understanding the answer as universal. If it were not considered universal, then we would have
to say that the answer pertains to some instances and not others — which entails giving preference
to one of two possibilities without a reason (tarjih bi-la murajjih) — or we would have to say that
the speech (khitab) is nullified for no reason — both of which are invalid — or we might say that
the answer centres around the generality of any case and therefore follows it in its explanation.

[11] So, in sum, the debate only concerns cases where a scenario is related (hikayat al-ahwal)
and an incident has actually occurred (al-umiir al-waqi‘Gh) even if the Prophet addresses it with-
out having been told the scenario. In these cases, the question is: to which particular things can
the answer pertain? In general, the way people talk is that when someone is asked about an issue
like breaking one’s fast, and there are several ways to break one’s fast (i.e. eating, sex, etc.), then,
if the legal consequences of breaking one’s fast differ based on how it is broken, the person being
questioned will ask the petitioner which one he is inquiring about.

[12] This is how people converse customarily and this is precisely what happened to Imam
Muhammad al-Jawad (d. 220/835) in his youth when the ‘Abbasids asked the judge Ibn Aktham
(d. 242/857) to contrive questions the Imam would not be able to answer so that he would fall
out of favour with the caliph al-Ma’miin (r. 198-218/813-833). In the presence of al-Ma’miin,
Ibn Aktham asked the Imam, “What do you say about a person in the state of ihram who kills an
animal?” The Imam replied, “Was that within the sacred precinct (haram) or outside it (hill)? Did
he know what he was doing is wrong or not? Did he do it intentionally or accidentally? Was he
an adult or a child? Was he a slave or a freeman? Was this his first offence or not? Did he kill an
animal that flies or something else? Was the animal small or large? Was he repentant or not? Did
he kill it at night when the animal was in its home or during the day? Had he entered into the
state of ihram for the hajj or the ‘umrah?” Ibn Aktham was speechless.®

[13] Although it is not an example of “relating a scenario,” it is mentioned to illustrate how
people normally pose questions. The one asking might even offer details without being asked.
But if the rule is the same in every instance, then the one being asked does not inquire into details
because there is no reason to do so. Based on this custom, when someone (particularly a wise
person) is asked a question, and he answers it without inquiring any further, this constitutes
evidence of the universality of his answer, whether it is in the form of an imperative or declara-
tive statement. When the Sharia converses in a way that is analogous to the way ordinary people
converse, then its answers should be considered universal, particularly those that are issued
without making any further inquiry.
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[14] Because the purpose of legislation is to establish religion and elucidate the law, which
encompasses everyone, and because the Lawgiver only elucidates rules when relevant situations
arise and people ask questions about them, the Lawgiver lays down universal rules; he does not
speak in particularities. So if he says, “Keep four wives,” then prima facie, this rule applies to
anyone who has more than four wives, irrespective of how he married them; it is not specific to
the one being addressed. Speaking otherwise would doom those who are not present, future
generations, and even those who are present to ignorance. In fact, even the one being addressed
would be doomed to ignorance when facing another similar incident.

[15] A‘raji does not deny the possibility that the Prophet knew the specific incident; rather,
what he denies is the possibility that the Prophet would give an answer based on his knowledge
of the specific incident, but intend something other than the apparent meaning of what he said.
Yes, sometimes muftis, teachers, doctors, etc. speak based on their knowledge of the details of a
given question, but that is only because they are concerned with action, not the promulgation of
laws.

[16] In response to the claim that it does not make sense for someone who knows the specific
incident to seek clarification, A‘raji notes that he does not believe reason dictates that someone
who knows the specific incident must seek clarification; rather, he believes reason dictates that
his answer should differentiate between similar cases in order to disclose the underlying reason
(i.e. the ratio legis). In that case, however, one could argue, all it means is that the respondent has
postponed explaining the underlying reason, which is perfectly acceptable. In response to this
objection, A‘raji states that even if we were to concede this point, we would not consider such a
delay possible if there is a need, either at the time or within the lifetime of the respondent (i.e.
the Prophet).

[17] As for those who believe the Prophet’s reply can never be understood as a universal
statement, they are stubbornly renouncing their own conscience (al-wijdan) and going beyond
the conventions established by linguists (which they themselves follow) by reading into the state-
ments of the lawgivers/jurists. For example, if you say, “I am unable to use water. Can I do tay-
ammum right away and perform the ritual prayer?” and you are given permission to do tayam-
mum right away (without any qualifications), then you will do just that without differentiating
between instances where you have a reasonable expectation of being able to use water soon and
other instances. Similarly, if a woman who asked about menstruation were given a general an-
swer, she would not differentiate between the three stages of menstruation. So, in sum, the cen-
tral factor is the prima facie meaning that occurs to one’s mind immediately (al-zahir al-mu-
tabadir). The risk that the answer will become vague and ambiguous (with respect to the
particular instance that is being addressed) does not contradict the established general rule, ex-
cept in cases where the general category (e.g. breaking the fast) is associated with a specific ex-
ample (e.g. eating). In this case, the answer would only apply to eating.
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[18] One who believes that the Prophet’s reply can never be understood as a universal state-
ment is essentially asking us to ignore the common practice of seeking clarification or differenti-
ating between similar cases — this is common practice in cases where the respondent does not
know the specific incident. In cases where the respondent knows the specific incident, he may or
may not provide additional details, believing himself to be providing a specific answer based on
his knowledge of the case. This is how, for example, mechanics normally answer questions. As
for the general practice of seeking clarification, that is when one does not know the specific in-
cident, the question is hypothetical (e.g. What should one who broke his fast do?), or the ques-
tion is about something that occurred, but not with regard to its occurrence (e.g. A man broke
his fast). None of these examples are relevant; the discussion is about instances where the ques-
tion is about something that actually happened and it is posed as such - that is what is meant by
“relating a scenario” (hikd@yat al-hal). In this regard, A‘raji’s view is that we cannot say that prima
facie the answer only applies to what happened nor can we say it is universal unless the answer
is itself universal (e.g. One who broke his fast must offer expiation). Such exceptions are, howev-
er, irrelevant; in the previous example, to be relevant, the answer would have to be “Offer expi-
ation.”

[19] In response to the claim that the nature of legislation is to establish universal laws (dabt
al-gawanin), A‘raji says that is true most of the time; however, if, one day, the Prophet were
asked about an incident that he knew about, and he replied, “Do so-and-so,” that is not a law
(fa-laysa dhalika bi-l-qaniin). It would only be a law if he replied, “Whoever does so-and-so must
do so-and-so” or “Doing so-and-so necessitates so-and-so.” In response to the notion that, by re-
fraining from differentiating between similar cases, the Prophet is delaying the provision of an
explanation beyond the time when it is needed — because this is unacceptable, the Prophet can-
not have refrained from differentiating between similar cases and his answer should therefore be
understood as a universal statement — A‘raji says this would only be correct if we assume that
when the Prophet says “Do so-and-so” while knowing the specific incident, it is law. That, how-
ever, is not the case. It only becomes law when the Prophet says “Whoever does so-and-so” or
“Doing so-and-so,”. According to A‘raji, the Prophet cannot say this without differentiating be-
tween similar cases if there are any.

[20] Then A‘raji poses a lengthy rhetorical objection: someone might say: No one can deny the
prima facie meaning. Anyone who hears someone pose a question to a knowledgeable person, and
hears him reply with instructions, understands that these instructions pertain to whatever the
question was about - if it was about something in particular, then the answer is specific to that
thing, and if it was about something general, then the answer is also general. For example, if
someone says, “I ate” and the respondent tells him to offer expiation, we know that the quiddity
(mahiya) “eating” is grounds for expiation (sabab lil-kaffara) in his view, although we do not re-
strict what he said to a particular type of food nor do we extend it to other grounds for expiation
(e.g. hitting, sleeping, etc.). Similarly, if someone says, “I broke my fast” and the respondent tells
him to offer expiation, we know that the quiddity “breaking the fast” is grounds for expiation in
his view, although we do not restrict these grounds to a particular way of breaking the fast (e.g.
eating) nor do we extend it to other cases like oppression. In sum, based on the association of an
answer with a question, what occurs to the mind immediately is the relationship between the
answer and the quiddity in the question, not a particular type of that quiddity. When we say the
answer should be understood as a universal statement, we mean it applies to the quiddity in
question.
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[21] A‘raji accepts this, but argues that we only know it because the respondent refrained
from seeking clarification. If a particular type of quiddity and not the quiddity itself were the
reason (sabab), then he would have sought clarification. If, however, the respondent knows the
specific incident and therefore does not seek clarification, then the grounds for the rule could be
a particular type of the quiddity. Nevertheless, prima facie, the quiddity is the grounds, not a
particular type of quiddity. This is the case despite the fact that everyone agrees the Prophet in-
teracted with people based on what was apparent. For example, he asked plaintiffs for evidence,
he asked defendants to take an oath, and he asked accusers (muftari) to produce witnesses — he
spoke to people the way people speak to each other. If you heard someone tell a mufti “I broke
my fast” and the mufti say “Offer expiation,” you would think he believes that breaking one’s fast,
no matter how, is grounds for expiation. If the mufti did not believe that, he would have asked
the man how he broke his fast. You would not consider the possibility that the mufti knew the
specific incident. At the very least, this is what is apparent. Yes, if the mufti had seen the man
eating, then you would restrict his answer to that one way of breaking the fast.

[22] Then A‘raji considers the following scenario: Suppose the mufti saw the man eat or dis-
covered (through ordinary means) that he had broken his fast by eating. Suppose further that the
man came to the mufti and said “I broke my fast” without realising that the mufti already knew,
and the mufti told him to offer expiation. The man would think that anyone who breaks their fast
(irrespective of how) must offer expiation, not just someone who breaks their fast by eating.

[23] In response, Araji says that such an unlikely scenario does not lessen the reasonability
of acting upon what is apparent. We can still say that, prima facie, the answer pertains to the
question. That is true for any incident that was not witnessed, even if there was no actual ques-
tion (like in the story of Ibn Ghaylan).! Similarly, when the incident is witnessed, prima facie, all
we can say is that the answer pertains to exactly what was seen, nothing more. Moreover, if that
were not the case, then future generations and those who are not present, even those who are
present and the petitioner himself would be doomed to ignorance. So the majority opinion is the
most accurate one: refraining from seeking clarification does in fact entail a universal statement.

[24] For the sake of argument, A‘raji argues, if we were to concede that the question of wheth-
er the respondent knows the specific incident is crucial, then the most accurate opinion would be
that, when his answer is in the form “Do so-and-so,” if it appears that he does not know the
specific incident — such as if the petitioner relates a story and the respondent asks questions
about unclear details — then his answer must be understood as a universal statement. If, however,
he does appear to know the specific incident (or we grant that he knows), then his answer is
ambiguous: it could be universal or particular. Contrary to what some might think, this does not
entail the nullification of most legal addresses (khitabat); rather, at most, it means such answers
cannot be cited as evidence in this discussion. As for instances where his answer is in the form
“Whoever does so-and-so, must do so-and-so” or “Doing so-and-so necessitates so-and-so,” there
is no doubt that such answers should be understood as universal statements, irrespective of
whether they are answers to a question about something that happened and whether the re-
spondent knows about it or not.
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[25] The next sentence that A‘raji comments on is “al-‘Allama chose the first opinion [a.1].”"2
According to A‘raji, it is not evident that al-‘Allama chose the first opinion unequivocally (‘ala
l-itlag). In fact, this does not appear in any of his writings. For example, in al-Tahdhib, after men-
tioning the issue and citing the story of Ibn Ghaylan as an example, he says, “It is debatable (wa-
fihi nagar) due to the fact that the Prophet (peace be upon him) may have known the specific
incident,”*® which is also the view of al-Razi. In al-Nihdya, he states, “It should be considered
universal as long as it is known or there is no reasonable doubt that the Prophet did not know
the specific incident. It is only impossible to consider it universal if it is known that the Prophet
knew the specific incident.”*

[26] The view expressed in al-Nihaya is a fourth position on the question. The first three opin-
ions are: (1) it should always be considered a universal statement; (2) whether it should be con-
sidered a universal statement depends on if the respondent knew the specific incident: (2a) if he
did not know, then it should be considered universal; (2b) if he may have known, then it cannot
be considered universal; and (3) the possibility that the question pertained to something in par-
ticular means the answer is ambiguous and it cannot be understood either as a universal or a
particular statement. The view expressed in al-Nihdya (4) can be summarised as follows: in a
scenario like (2a), it should be considered universal; in a scenario like (2b), it cannot be consid-
ered universal; and in a scenario like (3), it cannot be considered universal or particular. Thus
al-‘Allama made knowing that the respondent did not know (or even suppose) a condition for
considering his answer universal, and made knowing that he knew a condition for excluding the
possibility that his answer was universal; in a scenario where we cannot reasonably suppose that
he knew, the answer lapses (maskiitan ‘anhu). Al-‘Allama says nothing about cases where there is
no possibility of the answer being understood as particular (viz. hypothetical questions) because
the discussion only pertains to cases where an actual scenario is related.

[27] In fact, (4) is different from (2) because in (4) what makes it impossible for us to consid-
er the answer universal is the respondent’s knowledge of the specific incident, whereas in (2) the
mere possibility that the respondent knew the specific incident makes it impossible for us to
consider his answer universal. Furthermore, (2) implies a two-fold typology, whereas (4) implies
a three-fold typology. Additionally, in contrast to (2), (4) clearly conflicts with (1) since, accord-
ing to (1), the answer should always be considered a universal statement, whereas, according to
(4), it should be considered universal in one scenario, it should not be considered universal in
another scenario, and it lapses in a third scenario. Finally, those who hold (1) do not believe that
knowing that the respondent knew the specific incident prevents us from considering his answer
universal. In any case, the view is expressed in al-Nihdya (4) is closer to (1) than the view ex-
pressed in al-Tahdhib due to the fact that the latter accords with (3) with respect to action be-
cause the existence of the possibility that the question pertained to something in particular pre-
vents us from considering it universal.

[28] Then A‘raji raises the following rhetorical objection: If the question is hypothetical, then
it is impossible for the respondent to know the specific incident. In this case, based on what he
said in al-Tahdhib, al-‘Allama would say the answer should be considered universal whereas they
(i.e. the proponents of the (3)) would say it cannot be considered universal, so they do not agree
vis-a-vis action. In response, A‘raji says they only say it cannot be considered universal in cases
where a scenario is related, not unequivocally. In fact, they even seem to believe that it can be
considered universal in cases where no scenario is related because, in such cases, there is no
possibility that the question pertains to something in particular and this possibility is what gives
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rise to ambiguity in the first place. Similarly, in cases where it is known that the respondent does
not know the specific incident, they also appear to believe that his answer should be considered
universal because, in such cases, there is no reason not to consider it universal.

[29] So, according to A‘raji, the opinion al-‘Allama expressed in al-Tahdhib is better than the
opinion he expressed in al-Nihdya. That is because, if we disallow knowing that the Prophet knew
the specific incident, that is only because we suppose that he interacted with people on the basis
of knowledge, which is the case if we suppose he knew the specific incident. If, however, we do
not know and cannot suppose (beyond a reasonable doubt), then knowing that the Prophet knew
the specific incident has no bearing (and if we do not suppose that the Prophet knows the specif-
ic incident, then it makes no sense to talk about our knowledge of the Prophet’s knowledge).
Rather, even if we do not know, the possibility that the Prophet knew the specific incident is
sufficient.

[30] Finally, A‘raji considers al-Ttni’s view.'® A‘raji says, if the question pertains to something
that actually happened and it is posed as such (i.e. with regard to its occurrence), then, if we
know or reasonably suppose that the respondent knows about the incident in question, we can-
not consider his answer universal — it must be understood as pertaining specifically to what
happened. If, however, we only think the respondent could have known, then his answer is am-
biguous - it cannot be considered particular or universal (which is the second opinion mentioned
above). If the question pertains to something that actually happened but it is not posed as such
(i.e. it is about the quiddity itself) or if the question is hypothetical, then the answer should be
considered universal unless one example of the quiddity (e.g. breaking one’s fast by eating as
opposed to having sex) is very common, in which case the answer should be understood as per-
taining specifically to that example.

[31] This is a fifth opinion and it is based on the notion that knowing that the respondent
knew about the incident in question prevents us from considering his answer universal. Even the
possibility that we know that the respondent knew the incident in question prevents us from
considering his answer universal, as al-Razi said. However, (5) conflicts with al-Razi’s view be-
cause, according to al-Ttni, the answer must be considered universal if it is more likely that we
know that the respondent knew about the incident in question. If it is only possible that we know
that the respondent knew, then, according to al-Tiini, his answer is ambiguous. By contrast, al-
Razi held that the respondent’s answer is ambiguous as long as we do not know that the respond-
ent did not know about the incident in question, and that the respondent’s answer must be con-
sidered universal if we know that he did not know about the incident in question. Al-T{ini did not
consider this case. As for al-TtinI’s discussion of hypothetical cases and the like, it is beyond the
scope of the issue so it does not reflect a relevant disagreement.

[32] According to A‘raji, there is a fourth scenario: suppose the question is about something
that actually happened and it is posed as such and we know (or reasonably suppose) that the
respondent does not know about the incident in question. In such cases, the respondent’s answer
should be considered universal. What if, however, the question is not posed as such (i.e. with
regard to the occurrence of the incident), and either it is more likely that we know the respond-
ent knew what happened, it is more likely that we do not know that he knew what happened, or
we doubt that he knew what happened? This is what al-Tiinl means by the third scenario [b.5].
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[33] Like others, what al-Tiini said applies to all types of answers. So, in al-Tiini’s first two
scenarios [b.1 and b.3], if the answer takes the form “Whoever does so-and-so, must do so-and-
so0” or “Doing so-and-so, necessitates doing so-and-so,” then there is no doubt that it should be
considered universal, irrespective of what we know about the petitioner and the respondent.
Details about the petitioner and the respondent are only relevant if the answer takes the form
“Do so-and-so.” In al-Tiini’s third scenario [b.5], if the respondent were to say “Do so-and-so” on
account of his knowledge that the petitioner is the one who was involved in the incident, but the
petitioner was too embarrassed to say so clearly when he posed the question, then there is no
doubt that the answer cannot be considered universal. In fact, this happens a lot so the respond-
ent will say “As for you, do so-and-so and do not worry about anyone else.” This can only be
considered universal if the answer is phrased as a universal statement like “Whoever does so-and-
so must do so-and-so” or “Doing so-and-so necessitates so-and-so” or “A man who does so-and-so
must do so-and-so.” This argument, which was mentioned earlier, is unnecessary to establish the
universality of the answer in the first two scenarios [b.1 and b.3].

[34] Then A‘raji turns his attention to al-T{ini’s explanation of the first scenario [b.2].1® He
says the answer only pertains to the incident in question (whether the incident itself was quali-
fied or unqualified). At most, the fact that the respondent knew what happened means his answer
pertains to both what is unqualified in the incident in question (e.g. breaking the fast) and what
is particular (e.g. breaking the fast by eating) equally. There is no basis to claim that it only per-
tains to the latter. It is only in cases where the respondent makes an imperative statement after
seeing what happened - e.g. he says “Offer expiation” after seeing a man break his fast by eating
— that his statement can be said to apply to what is particular (and nothing else).

[35] Regarding al-Tiini’s third scenario [b.5]' (i.e. when a question is not posed with regard
to the occurrence of the incident), A‘raji gives four examples: “One who broke his fast,” “A man
broke his fast,” “If a man broke his fast, what must he do?” and “What is the punishment for
breaking the fast?” In sum, this scenario involves actions that are not attributed to a particular
agent (e.g. “I broke my fast” or “Zayd broke his fast”). This distinction is due to al-Tani’s typol-
ogy that is based on the respondent’s knowledge or lack thereof, and one can only know (or not
know) something that has actually taken place.

[36] Commenting on al-Tiini’s explanation of why, prima facie, the answer should be under-
stood as a universal statement,'® A‘raji says, if it is not understood as a universal statement, then
either it is null or it should be considered particular, both of which are impossible. It cannot be
null because that would entail the invalidity of any obligation (butlan al-taklif) before these ad-
dresses despite the fact that the obligation to act upon them has been unanimously accepted. And
it cannot be considered particular because that would entail prioritising something for no reason
(al-tarjih bi-la murgjjih). Thus al-Abyari’s explanation is shown to be incorrect: it does in fact have
to be considered universal.’ It has no connection to this claim since the gist of this claim is that
it is necessary to understand it as a universal statement.
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[37] One might argue that, if the answer is prima facie universal, then we must consider it
universal due to the necessity of acting upon the prima facie meaning — this does not require any
further evidence. If, however, the answer is not prima facie universal, then we cannot restrict the
typology to these three cases; there is a fourth case: the answer is not null, particular, or univer-
sal; rather, we should withhold judgement and exercise caution (natawaqqaf fi l-fatwa wa-nahtat
fi l-“‘amal). In response, A‘raji argues that if what is meant by null is this fourth option, then it is
not invalid. That is because this objection is based on the notion that the meaning of “prima facie”
in al-Ttni’s claim that “prima facie the answer should be understood as a universal statement” is
that the universal sense of the answer is what is apparent and what occurs to one’s mind imme-
diately. There is no doubt that the reason al-Tiini gave for this view does not substantiate it.
Rather, it is like refraining from seeking clarification due to the common practice of making an
inquiry when the answer pertains to something in particular. One does not refrain from inquiry
unless the answer is universal. Al-T{ini was only talking about the fact that it must be considered
universal (inbighd@’ al-haml ‘ala I-umiim). At most, he should have said “what is necessary (al-wa-
jib)” or “what is required (al-lazim),” but this is simply al-Ttni’s style: he uses the term “prima
facie (al-zahir)” for what is well-known. For example, when he sees al-Murtada state something
explicitly, he will refer to it as “al-Murtada’s well-known (al-zahir) view.”

[38] Regarding al-Murtada’s remark “If he (peace be upon him) is asked...” [c]* A‘raji states
that this typology revolves around the answer being (a) universal in and of itself because its
wording is universal (e.g. anyone who breaks the fast must offer expiation); (b) universal on ac-
count of the respondent refraining from seeking clarification (e.g. if the Prophet were asked
about someone who broke the fast and he did not seek clarification about how the fast was bro-
ken, rather he said, “He must offer expiation”); or (c) particular due to the question being par-
ticular. The question of whether the respondent knew about the specific incident, whether we
know (or suspect) that the respondent knew (or we are certain that he did not know) about the
specific incident, and whether the question was asked vis-a-vis the incident are entirely irrele-
vant in al-Murtada’s typology. By contrast, al-TiinT’s typology revolves around whether the ques-
tion was about the incident vis-a-vis its occurrence or not, and whether we know (or suspect)
that the respondent knew that. Al-Tiini did not consider (c) because it is unrelated to “refraining
from seeking clarification” since the question itself is particular. Al-Murtada, on the other hand,
mentioned (c) because his typology was based on the nature of the answer.
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[39] According to A‘raji, what al-Murtada meant by, “if he is asked about someone who broke
his fast (‘an hukm al-muftir),” [c]* is broader than the quiddity “breaking the fast” or a particular
way of breaking the fast (e.g. eating). This way, it is a “meta-category” (magsam) encompassing
the third sub-category too, which is exclusively specific (khass bi-l-khass). By the first, al-Murtada
meant what includes the universal for each individual, what is particular to every specific indi-
vidual, and what is not specific. This way, it can be a magsam for the second, which is non-uni-
versal specific (khass bi-ghayr al-‘amm). Yes, the first is an answer for all, so it is, in some, corre-
sponding, and in others an answer and an addition. So the universal is what points to the
quiddity “breaking the fast” and the question “What should one who breaks the fast do” or “What
should one who broke his fast do?” The particular is what points to it, like “A man” or “Zayd
broke his fast so what should he do?” or “I broke my fast so what should I do?” And what points
to a particular type of it, like saying “What does eating necessitate?” or “What is the consequence
of eating?” or “One who ate” or “If a man ate” or “A man ate” or “Zayd ate so what should he
do?” or “I ate so what should I do?” If the respondent answers “It necessitates offering expiation”
or “It requires expiation” or “You must offer expiation,” then the answer is particular to the
question (e.g. eating); it does not extend to other ways of breaking the fast. If, however, the re-
spondent says, “Whoever breaks his fast must...” or “One who breaks his fast must,” then the
answer is universal because of the way the answer was worded. This is what al-Murtada meant
when he said, with respect to the [c], “The answer is like the question (i.e. the answer is particu-
lar because the question was particular).”??

[40] As for al-Murtada’s claim that “It should be treated the way we treat Prophet’s action
(fa-yahillu mahall al-fi),”® according to A‘raji, he means, if the question is particular, so is the
answer. In the examples above, the Prophet’s answer is analogous to a specific action of his.
Based on “the principle of emulation” (ga‘idat al-ta’assi), both the action and the speech of the
Prophet are a valid basis for law; however, because his action is particular to a specific incident,
it cannot be extended to other similar incidents involving the same genus (jins). By contrast, his
speech conforms to the ordinary rules of language (wad9: if he uses an expression that was
coined for a universal idea, then it is universal, and if not, then not.

[41] Al-Murtada himself may have understood that the answer cannot be extended to cases
involving the same type (naw). In his discussion of the Prophet’s action in al-Dhari‘a, al-Murtada
says the reason for his action is either known — such as if he took an object from someone without
us knowing why — or unknown - such as if he were to issue a judgement on the basis of eyewit-
ness testimony and oaths. In the former case, his action remains ambiguous; in the latter case, it
is a judgement in a specific case that cannot be pinpointed and then extended (1a yajib ta‘ayyunu-
ha wa-la takhattih@).>* Moreover, al-Murtada argues, if not for the fact that we know the law of
evidence applies to every plaintiff and defendant, we would not extend the Prophet’s aforemen-
tioned judgement (on the basis of eyewitness testimony and oaths) to other similar instances.®

[42] So the example that al-Murtada cites to illustrate the issue is not a good example because,
in our case, the specific answer implies an extension from the particular incident to similar cases
such that it entails the obligation to offer expiation for every kind of food without the need for
external evidence, as is the case with actions. It does not, however, extend to everything belong-
ing to the same genus (i.e. taftir): it does not indicate that someone who breaks their fast by doing
something other than eating must also offer expiation.
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[43] As A‘raji notes, immediately thereafter in al-Dhari‘a, al-Murtada says one cannot adduce
the narration according to which the Prophet ordered a man who had broken his fast in Ramadan
to offer expiation, to argue that, however someone breaks the fast, they must offer expiation —
that is a specific case that cannot be generalised (qadiyyatun fi ‘ayn la yajib ‘umiimuha).?® Prima
facie what this means is that it is impermissible to extrapolate to another type (naw®), but not to
another incident. It agrees with that is here, but it contradicts what he said earlier.

[44] There is another issue here known as gadaya l-ayan and qadaya l-ahwal — these cannot
be considered universal either. However, because this issue is often confused with the first issue
(i.e. relating a scenario — hikayat al-hal), it is considered universalizable. But astute scholars who
understand the difference between the two issues say that this issue involves a specific incident
and object (qadiyya fi wagi‘a and qadiyya fi ‘ayn) that cannot be considered universal. Most Usiilis
have not composed an independent chapter about this issue, but jurists refer to it frequently in
their writings. The difference between the two issues can be summarised as follows: in the first,
the Prophet gives an answer after a question has been posed about an issue that could have oc-
curred in one of several ways, or the Prophet addresses such an issue without a question having
been posed at all (such as in the case of Ibn Ghaylan). In this case, if he issues a judgement with-
out first seeking clarification about how the incident occurred, his judgement should be consid-
ered universal. The second issue involves a Companion relating something that the Prophet did
— such as when he discouraged Ma‘iz b. Malik al-Aslami from confessing to illicit sex or when,
during the funeral of his uncle Hamza, he said “allahu akbar” seven times instead of five — or a
Companion relating something that the person being judged did, whether the judgement takes
the form of tacit approval (taqrir) — such as in the case of Abli Bakra al-Thaqafi - or an imperative
statement — such as in al-Murtada’s example of the Prophet commanding a man who had broken
his fast to offer expiation despite the fact that the man could have broken his fast in several dif-
ferent ways.?” In sum, in the first issue, the judgement pertains to the “common denominator”
(al-qadar al-mushtarak, e.g. breaking the fast irrespective of how), whereas, in the second issue,
it only pertains the specific incident — it cannot be universal and therefore it is unrelated to the
bone of contention. In other words, the case of Ma‘iz cannot be adduced as evidence of a legal
obligation to discourage people from confessing to illicit sex, and the case of Hamza cannot be
adduced as evidence of the correct way to perform the funeral prayer.

[45] In the last section of his commentary,* A‘raji explains al-Tiini’s objection to al-Murtada’s
example of (b) in the aforementioned typology (i.e. if the Prophet were asked about someone
who broke the fast and he did not seek clarification about how the fast was broken, rather he
said, “He must offer expiation”). According to al-Tiini, “He must offer expiation” should be con-
sidered universal, but not because the Prophet refrained from seeking clarification; rather, it is
on account of tanqih al-manat (honing down the basis for any particular law) that we know the
statement is universal. A‘raji does not seem to have been convinced by al-Tiini’s explanation and
in turn seeks further clarification by asking: Does he mean that (a) the obligation to offer expia-
tion encompasses both the act of breaking the fast and other (unrelated) actions, which is what
tanqih al-manat entails??° Or does he mean that (b) the obligation to offer expiation encompasses
various ways of breaking the fast?
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[46] According to A‘raji, if al-Tiinl meant (a), then this is clearly invalid due to the lack of any
similarity (mundsaba) between breaking the fast and other acts - tangih al-mandt requires the
existence of such similarity. Not to mention the fact that this is not what al-Murtada meant when
he said (b) should be considered universal: if the petitioner asked about breaking the fast explic-
itly, then it would not make any sense for the Prophet to seek clarification about an unrelated act
(e.g. hitting). If, however, al-Tiini meant (b) — which is more likely — then it still has nothing to
do with tangih al-manat since all the different ways of breaking the fast are known and there is
no difference among them vis-a-vis the subject of the rule (muta‘llag al-hukm) (i.e. the concept of
breaking the fast) — they are equal in that respect despite the obvious difference between, for
example, eating and sex.

[47] Then A‘raji considers the following argument: What if the third-person singular mascu-
line pronoun in the expression “‘alayhi l-kaffara” refers to the individual himself (i.e. expiation is
incumbent upon him)? In this case, it would pertain to his action in particular and no other in-
stance of breaking the fast. Nevertheless, based on the fact that the specificity of any individual
(e.g. Zayd, ‘Amr, Bakr, etc.) has no bearing on the obligation to offer expiation, we could extend
the rule to other individuals on the basis of tangih al-manat. Thus, we could treat the breaking of
the fast of someone who is not mentioned just like the breaking of the fast of someone who is
mentioned, but the validity of the extrapolation would be rooted in tangih al-mandt, not refrain-
ing from seeking clarification. This appears to be what al-Tiini actually meant.

[48] In response, A‘raji argues that explicit texts and consensus affirm that the specificity of
any individual (e.g. Zayd, ‘Amr, Bakr, etc.) has no bearing on the obligation to offer expiation,
so one does not need to resort to giyds or tangih to establish the universality of the statement.
Moreover, no one uses giyds to extend a rule from one individual to another (e.g. from Zayd to
Bakr); giyas is used to extend a rule from one genus (jins) to another (e.g. from grape wine to date
wine or from eating to sex). This, A‘raji concludes, is in addition to the fact that, when al-Mur-
tada inferred universality from refraining from seeking clarification in (b), he clearly meant to
encompass the different ways of breaking the fast — he was not equating each individual.

Endnotes
1 It will become apparent in A‘raji’s commentary that this question was first raised by al-Shafi and de-
bated by Sunni Usiilis. For a later Sunni detailed exposition of the debate, see al-Zarkashi, al-Bahr al-
muhit fi usil al-figh (Kuwait, 1992/1413), v. 3, pp. 148-154.
2 The full statement is: )
L o ) e S5 Sz V1 pl5 e U 38 (3 SVl 857
See al-Fadil al-Ttni, al-Wafiya fi usil al-figh (Qum, 1424/2003), pp. 114-115. Al-Juwayni (d. 478/1085)
attributes this view to al-Shafi‘i. See al-Juwayni, al-Burhan fi usil al-figh (Beirut, 1418/1997), v. 1, p.
122.
See, for example, al-Tirmidhi, Sunan al-Tirmidhi (Beirut, 1403/1983), v. 2, p. 298.
See, for example, Abti Dawiid al-Sijistani, Sunan Abi Dawiid (Beirut, 1410/1990), v. 2, p. 115.
See al-Fakhr al-Razi, al-Mahsill fi ilm ustl al-figh (Beirut, 1412/1991), v. 2, pp. 386-388.
See al-‘Allama al-Hilli, Tahdhib al-wusiil ila lm al-usil (London, 1421,/2001), p. 133.
See al-Ghazali, al-Mankhiil min ta‘ligat al-usil (Beirut, 1419/1998), p. 223.
Perhaps al-Abyari (d. 718/1221) is intended. See al-Abyari, al-Tahqiq wa-l-bayan fi sharh al-Burhan fi
usil al-figh (Kuwait, 1434/2013), v. 2, pp. 5-13.
9 A‘raji appears to be referring to a hadith related by Abti Hurayra and cited in al-Bukhari in which a man
tells the Prophet that he had sex while fasting during Ramadan. In his reply, the Prophet asks him if he

N U AW



92

10
11

12

13
14

15
16
17
18
19

20
21
22
23
24
25
26
27

28
29

Shi‘ite Legal Theory

can free a slave, fast for two consecutive months, or feed sixty needy people. When the man says no,

the Prophet gives him some dates and instructs him to donate them as expiation for his sin. A‘raji’s

point is that, in this case, the Prophet’s answer cannot be considered universal because he knew exact-

ly how the man broke his fast. Al-Bukhari, Sahih al-Bukhari (Beirut, 1401/1980), v. 1, pp. 235-236.

See, for example, al-Qummi, Tafsir al-Qummi (Qum, 1435/2014), v. 1, p. 267.

At the time of his conversion to Islam, Ibn Ghaylan was married to ten women. The Prophet told him

to keep four wives and divorce the rest without asking whether he married them simultaneously or

consecutively. Ibn Maja, Sunan Ibn Mdja (Beirut, n.d), v. 1, p. 628. Because the Prophet did not ask

whether he married them simultaneously or consecutively, the circumstances of his marriages have no

bearing on which wives he can keep. Had the circumstances been relevant, the Prophet would have

asked how the marriages took place.

This is how it appears in KG and M; however, al-Sayyid Muhammad Husayn al-Radawi al-Kashmiri’s

edition of al-Wafiya has “al-‘Allama chose this [opinion]” (wa-ikhtarahu al-‘allama). Al-Fadil al-Ttni,

al-Wafiya, p. 115. As al-Kashmiri notes, all of the other manuscripts that he consulted have “al-‘Allama

chose the first [opinion]” (wa-ikhtara l-awwal al-‘allama); A‘raji was quoting one of these manuscripts.

Al-‘Allama al-Hilli, Tahdhib, p. 133.

The author appears to be summarising al-‘Allama’s position. The full quote is:
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See al-‘Allama al-Hilli, Nihayat al-wusil ila Glm al-usil (Qum, 1431/2009), v. 2, p. 248.

Al-Fadil al-Tini, al-Wafiya, p. 115.

Al-Fadil al-Tini, al-Wafiya, p. 115.

Al-Fadil al-Tani, al-Wafiya, p. 115.

Al-Fadil al-Tani, al-Wafiya, pp. 115-116.

A‘raji does not mention al-Abyari explicitly, rather, he uses the term “al-sharih,” which we have under-

stood as a reference to Sharih al-Burhan [see #8 abovel; however, it is unclear to which of al-AbyarT’s

arguments A‘raji is referring. For the entire discussion, see al-Abyari, al-Tahqiq wa-l-bayan, v. 2, pp.

5-13.

Al-Fadil al-Tani, al-Wafiya, p. 116.

Al-Fadil al-Tani, al-Wafiya, p. 116.

Al-Fadil al-Ttni, al-Wafiya, p. 116.

Al-Fadil al-Tfini, al-Wafiya, p. 116.

Al-Sharif al-Murtada, al-Dhari‘a, v. 1, p. 291.

Al-Sharif al-Murtada, al-Dhari‘a, v. 1, p. 291.

Al-Sharif al-Murtada, al-Dhari‘a, v. 1, p. 291.

For the examples of Abii Bakra al-Thaqafi, Ma‘iz b. Malik al-Aslami and Hamza b. ‘Abd al-Muttalib see

al-Bukhari, Sahih al-Bukhari, v. 1, p. 190; v. 8, p. 24; al-Majlisi, Bihar al-anwar (Beirut, 1403/1983), v

78, p. 349 respectively.

Al-Fadil al-Ttni, al-Wafiya, p. 116.

For a brief overview of the difference between tanqih al-manat and qiyas, see Dahini, “Nazariyyat tanqih

al-manat ‘inda l-imamiyya,” al-Ijtihad wa-l-tajdid 25 (1434/2012), pp. 181-206. Twelvers reject giyas

because the common factor between the original case and the new case is not known with certitude;

however, if the common element is stated explicitly in a proof-text, then it is acceptable. See further

Gleave, “Imami Shi‘i Refutations of Qiyas,” in Studies in Islamic Legal Theory (Leiden, 2002), pp. 267—

292. What is noteworthy here is that A‘raji reluctantly accepts al-Tiini’s explanation, indicating that if

the ratio legis was not known with certitude, he would have considered it invalid giyas.
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CHAPTER 3

Can Non-Muslims Become Experts in Islamic Law? Two Sections
from the Kawashif al-hujub ‘an mushkilat al-kutub
of al-Mazandarani (d. 1285/1868)

Amin Ehteshami and Hassan Rezakhany

Introduction

Not much is known of Muhammad Salih al-Mazandarani’s life (hereon Mazandarani). His name
suggests that he descended from the Mazandaran region in the north of Iran. His date of birth is
unknown; in light of a report that at the time of his death in 1285/1868 he was around eighty-
years old, he was likely born at the beginning of the thirteenth century AH, which coincides with
the first decades of the Qajar dynasty (1789-1925).! In addition to receiving seminary training
in Isfahan, he studied in Karbala and Najaf with some of the prominent scholars of the time, in-
cluding Muhammad Sharif al-Mazandarani (d. 1245/1829), Miisa Kashif al-Ghita’ (d. 1242/1826)
and his brother ‘Al1 Kashif al-Ghita’> (d. 1253/1837). After reaching the level of juristic expertise
(ijtihad) he returned to Isfahan where he had a distinguished career.?

Mazandarani has received scant attention in biographical dictionaries and none of his writings
are available in print. Besides a few brief treatises on legal topics and a work comprised of his
notes (taqrirat) taken from the lectures of his teacher Sharif al-‘Ulama’> (d. 1245/1829),°
Mazandarani wrote two books on jurisprudence. The first, titled Usiil al-figh (‘On Jurisprudence’),
was written early in his career; it encompasses only two chapters, one on linguistic postulates
and theories of scriptural interpretation (alfaz), and the other on rational proofs (adilla ‘aqliyya).
The book’s unorganised presentation, a lack of uniform style, and the fact that it was left unfin-
ished has led some to suspect that it was written as a preliminary to his more elaborate work on
jurisprudence, Kawashif al-hujub ‘an mushkilat al-kutub (‘Removing the Veils from Obscurities of
Books’).* Mazandarani does not mention when he completed this work, although in a biographi-
cal work 1247,/1832 is reported as a completion date.®

As Mazandarani remarks in the preface, compared to other texts of jurisprudence, Kawashif
al-hujub is a book of medium length. It is organised in 150 sections, each dedicated to a particu-
lar topic; the sections vary in length, some only a few lines, others running for pages. Each sec-
tion consists of a ‘veil’ (hijab) followed by Mazandarani’s corresponding ‘removal’ (kashf) of it.
Each veil constitutes a confusion about some matter of jurisprudence, which Mazandarani at-
tempts to remove, thereby unveiling the truth of the matter. Occasionally he characterises the
questions as spurious or sophistic arguments. Although Kawashif addresses major topics often
discussed in the texts of jurisprudence, the arrangement of the sections does not follow the usual
order. For instance, in contrast with the Ma‘alim al-din — a widely-read book that Mazandarani
was familiar with — Kawashif al-hujub does not begin with a discourse on knowledge followed by
chapters dedicated to topics such as linguistic postulates and theories of scriptural interpretation,
commands and prohibitions, consensus, prophetic reports, abrogation, legal analogy, and the
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obligation of non-expert believers to follow the legal opinions of qualified jurists.® Rather,
Mazandarani’s chosen approach in Kawashif al-hujub is to address various topics, often with the
aim of refuting the opposing views, and without necessarily seeking to compose a comprehensive
and cohesive work of jurisprudence. Indeed, as the book’s title indicates, Mazandarani explicitly
seeks to address and remove the veils from the various difficulties he has encountered in other
jurisprudential books.

Mazandarani’s approach to the issues he discusses in Kawashif al-hujub is representative of the
Usill jurisprudence.” The Usiilt jurisprudential paradigm had faced a serious challenge at the
beginning of the seventeenth century. Muhammad Amin al-Astarabadi (d. c. 1033/1623), ac-
knowledged as the founder of the AkhbarT movement, had undermined the central juristic prin-
ciples of his contemporaries.® This was met with a concerted effort to counter the Akhbar1 cur-
rent, which had become increasingly popular. By the time Mazandarani undertook his training
in Isfahan, the Ustili framework, as exemplified by Muhammad Baqir al-Bihbahani (d. 1205/1791),
had established itself as the dominant force in Iranian seminaries.® One of the most contentious
disagreements between Usiilis and Akhbaris pertained to the probative force of the Qur’an’s pri-
ma facie sense. Mazandarani has a section on this topic in his treatise which is included in the
present study and is an illustration of his adherence to the Usili framework.

The fact that Kawashif al-hujub still remains in manuscript form and a critical edition is yet to
be published indicates its lack of widespread readership or impact.'® Mazandarani may have
been overshadowed by his influential contemporaries like Murtada al-Ansari (d. 1281/1864),
who is considered one of the most prominent Shi‘i jurists in history.!! Despite its unenthusiastic
reception thus far, Kawashif al-hujub remains an appealing text. For our part, we have chosen two
of its sections. Following Mazandarani’s preface to the book, Section 39 examines whether
non-believers can become experts in Islamic law; Section 12 is on the probative force of the prima
facie sense (zawahir) of the Qur’an.'? It is hoped that the passages presented here will kindle the
interest of a reader to pursue the entire text.

In keeping with the volume’s overarching aim, we have avoided a word-for-word translation
of the Arabic text; instead, the following is a close paraphrase, accompanied with commentary
whenever necessary. The following edition is based on the MS #1443 of Kashif al-Ghita‘ Library
in Najaf.
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Commentary

Mazandarani commences Kawashif with a brief preface. As it is customary, it begins by offering
praises to God and salutations upon the Prophet and the Imams. This is followed by a brief re-
mark concerning the book’s purpose and structure. He notes that throughout his life, he has been
eager to compose such a book to serve as a path to inquiry and reflection for him and others. He
adds that due to various factors he has been prevented to undertake this task; these include his
own frailties, lack of opportunity, prevalence of tribulations and trials, and the domination of the
adherents of oppression and the subjugation of the adherents of knowledge. Nevertheless, realis-
ing that waiting for ideal circumstances is bound to be futile and that the passing of years brings
more despair than hope for the future, he decided to write the book despite the difficulties in-
volved. Mazandarani informs the readers that in this endeavour he has chosen a middle path
between writing a comprehensive or a compressed book. He has arranged the book into 150
sections each containing a veil (i.e. misgiving) and its corresponding removal (i.e. resolution),
hence the title of his book: Kawashif al-hujub (‘Removing the Veils’). Mazandarani mentions that
considering his book is not arranged like other well-known books of jurisprudence, readers might
feel disoriented; hence, he is providing a supplementary list of its contents, facilitating the book’s
navigation. The rest of the preface contains the title for each of the 150 sections of the book.

Passage One: On Whether or Not Becoming a Legal Expert Depends on Having Faith

One of the topics often discussed in the texts of jurisprudence concerns the requirements a person
must fulfil in order to be considered a legal expert (mujtahid). Some of these requirements in-
clude fluency in Arabic, familiarity with the legal verses of the Qur’an and their interpretive
traditions, and mastery of the hadith literature. Others pertain to beliefs and personal character-
istics, such as religious affiliation (or lack thereof) and personal integrity. Various questions have
been raised regarding the second set of requirements. Can, for instance, a Christian or an unbe-
liever, become an expert in Islamic law even though, according to Muslims, a Christian has but
partial knowledge of theological truths and an unbeliever none? In the following section
Mazandarani addresses this issue by examining whether the discipline of jurisprudence is de-
pendent on the discipline of theology. The passage begins with a line of arguments, posed to
Mazandarani by his hypothetical interlocutor, concerning why being a believer is a condition on
being a legal expert.
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[1.1] Veil: Mazandarani’s interlocutor remarks that jurisprudence depends on theology. He
bases this statement on eight closely linked premises: (1) jurists investigate what one’s legal re-
sponsibility is, and (2) knowledge of this depends on knowing the legal responsibility, (3) which
depends on knowing the One who sets the legal responsibility, (4) which depends on knowing
that the world came into being, (5) which depends on the fact that it needed some creator, (6)
that this creator has all the attributes of perfection and is entirely free of negative attributes, (7)
sends prophets, supporting them with miracles, and (8) appointing after them the Imams, who
are protected from error and falsehood in explicating the law. Mazandarani’s interlocutor con-
cludes that all these matters are known in jurisprudence as a result of the extensive proofs given
in theology. According to this position, in order to become an expert in Islamic law, one must
know that there is a God; knowledge of God’s existence dependents on knowing God’s attributes,
among which is that he is the creator of the world and through his providence sends inerrant
prophets and imams to guide humans. Proofs for each of these propositions regarding God and
his attributes are discussed in the discipline of theology. Hence, Mazandarani’s interlocutor con-
cludes, becoming an expert in Islamic law is dependent upon first acquiring theological knowl-
edge.

[1.2] Unveiling: Mazandarani finds this argument unpersuasive. He responds that such theo-
logical beliefs are a condition on having faith for believers in general — not on being a jurist.
Hence, he asserts, a person can become an expert in Islamic law even if he is a non-believer
(mukhadlif) or an infidel Sufi. An infidel par excellence, Mazandarani continues, could very well be
a jurist par excellence, and fully capable of deriving particular rulings from the principles of Is-
lamic law using its legal sources,'® such that it would be incorrect to deny legal expertise of him.
In Mazandarani’s view, law is a discipline like any other. To become an expert in any discipline,
one needs to master the requirements specific to it. In the case of Islamic law, one of the require-
ments is to acquire knowledge of Arabic, since the foundational sources of the law were revealed
in that language. This knowledge, he remarks, can be obtained regardless of one’s religious be-
liefs. After making this argument, Mazandarani draws a distinction between whether a non-Mus-
lim can become a legal expert and whether the same person can serve as a source of legal author-
ity for Muslims. In the latter role, the legal expert is also required to be a Muslim of good
character. That a jurist be also a believer, he notes, is a condition for seeking legal advice from
him, but it is not a condition on his being a legal expert. In Mazandarani’s view, this position is
corroborated by what is said about how, in order to be a jurist-consult (mufti), one must have not
only legal expertise (ijtihad) but also faith (iman) and integrity (‘adala). That, however, would be
senseless to say, were faith constitutive of the term’s (i.e. ijtthad) meaning. Moreover, he takes
the fact that jurists are qualified by their sectarian affiliations or juristic orientations, as another
piece of evidence for his position, insofar as that qualification is meant to eschew emphasis that
would contravene the rule. In Mazandarani’s view, the fact that legal experts identify themselves
or other legal experts as “Twelver Shi‘i” legal experts, for example, is another indication that the
semantics of the word mujtahid does not require any specific religious affiliation.
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[1.3] Mazandarani is aware that besides his interlocutor, other prominent scholars have also
made faith a requirement for becoming a legal expert. He cites his teacher, Sharif al-‘Ulama’, as
an adherent of this position.'* He writes that his teacher has, strange to say, insisted that juris-
prudence depends on theology. Sharif al-‘Ulama’ had reportedly justified this position by arguing
that, “Legal expertise is a matter of having developed a capability (malaka) by which one can
acquire belief in the divine rulings. It is unreasonable to say that someone who does not believe
in God can believe in his rulings. Could you believe that so-and-so is Zayd’s servant while you
nonetheless believe that Zayd has no external existence whatsoever? Heavens no! Certainly not”.
Mazandarani disagrees with this view and explains his position in the following manner: it is no
problem for someone who does not believe in a god to acquire the capability of believing in the
rulings of what is, in the minds of others, a god. Mazandarani then entertains a possible coun-
ter-argument against his position: it could be objected that a god is something that deserves to
be worshipped, and therefore legal expertise would be the capability by which one can acquire
belief in the rulings of that which deserves worship. He remarks that according to this view, a
jurist must recognise that something deserves worship, and hence, someone who recognises
nothing worthy of worship could not be a jurist, since the concept of jurist, so defined, would not
apply to him. Mazandarani responds to this objection by reiterating his earlier remark concern-
ing the semantics of the word ‘legal expert’ (mujtahid). He grants the stipulated emendation, but
objects to that being the meaning of legal expertise. Mazandarani’s objection stems from his
earlier argument about how it would be improper to deny the term “legal expertise” to anyone
who had the relevant capability, even if this person did not believe that there was anything wor-
thy of worship.

[1.4] As the exchange so far illustrates, for Mazandarani, Islamic law is a scholarly discipline
which can be studied by anyone who has acquired a set of skills essential to it; a person’s reli-
gious convictions or moral qualities have no bearing on his mastery of these legal skills. This he
thinks, is even expressed in the prima facie sense of the word ‘legal expert’. Mazandarani’s inter-
locutor, however, remains unconvinced and raises the following objection: “It is necessary to
accept the prima facie sense of the term ‘legal expertise’, when there is nothing else to indicate
otherwise, because it would be reprehensible for the Wise God to give a term a sense contrary to
the obvious one without providing some indicator. Moreover, the ‘Principle of Divine Grace’
(qa‘idat al-lutf)*® and the principle that ‘God would not assign a duty greater than people’s capa-
bility’ are obtained from the discipline of theology; hence, ‘legal expertise’ (ijtihad) is dependent
on the discipline of theology. Hence, it must have the obvious sense, and this is to be relied up-
on”.'® As we can see, Mazandarani’s interlocutor disagrees with him regarding the prima facie
sense of ‘legal expertise’. Whereas for Mazandarani it indicates only a person who is expert in the
law, for his interlocutor the term indicates a legal expert who also believes in God and is com-
mitted to certain theological doctrines, and these doctrines have consequences on one’s thinking
about the law. The argument, hence, is that imbedded in the prima facie sense of the term ‘legal
expert’ is a ‘believing’ legal expert. Mazandarani is further told that to hold otherwise would
undermine the doctrine of God’s grace, according to which God does not act contrary to people’s
welfare. In this context, Mazandarani’s interlocutor holds, if the phrase ‘legal expertise’ (ijtihad)
had a meaning not expressed in its prima facie sense, it would have been incumbent on God to
inform people of its precise meaning; otherwise they would not fully understand its meaning and
hence would go astray. This argument assumes that the prima facie sense of ‘legal expertise’ clear-
ly includes in its semantics the expert’s belief in God and that Mazandarani’s argument that it
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does not goes against this prima facie sense. Had Mazandarani been correct, it is concluded, it
would be incumbent on God to make departure from the prima facie sense of the phrase clear to
people; the fact that he has not establishes that Mazandarani’s departure from the prima facie
sense of the phrase ‘legal expertise’ is unjustified.

[1.5] To the above argument Mazandarani provides the following response. Were we even to
grant the view that the word mujtahid includes in its semantics the meaning of a ‘believing’ legal
expert, we would not be committed to holding that one must study what has been written in the
discipline of theology and spend one’s entire life trying to understand the proofs and refutations
of sophistical misgivings. Instead, the required degree of acquaintance with theology would
merely be that needed to acquire correct beliefs about those matters that believers in general
have been commanded to acquire — and not in any particular way either; the beliefs can be ac-
quired in any way. Hence, according to Mazandarani, even if one were to concede, for the sake
of argument, that legal expertise does require a minimum theological knowledge, it would not
necessarily mean that such knowledge must be attained by reading the books of theology. Rath-
er, such knowledge could be gained by a variety of means besides theological inquiry. The criti-
cal matter, Mazandarani remarks, is to have correct beliefs and not that the beliefs be specifical-
ly acquired through the discipline of theology. In his view, reading books on theology is merely
a preliminary to acquiring correct beliefs; if those beliefs have already been acquired, whether
from a teacher or parents, there would be no point to command a person to read those books and
to undertake a preliminary study yet again.

[1.6] Moreover, Mazandarani continues, were it the case that correct beliefs were commanded
to be acquired in a specific way, it would follow that most people — lay persons and countless
numbers of philosophers and theologians — would all be negligent in acquiring the commanded
beliefs in the specified way, and so they would have to be deemed infidels. He cautions that
other false consequences would result as well from which not even pious individuals would be
exempt, let alone common believers. This is all to ignore the fact that requiring common believ-
ers to acquire their beliefs in this specific way would be to assign them a duty greater than their
capability. This last remark is connected with the view expressed in the Qur’an according to
which God does not place responsibilities on anyone that would exceed their ability to fulfil
them.

[1.7] Mazandarani ends his exposition with a general warning, worded polemically, against
spending one’s life in theological pursuits. He states, were we to suppose that one could acquire
the commanded beliefs only by reading books of theology, then there would be no escape from
agreeing that it is required. However, this is a mere supposition. So beware! Beware spending
any time at all on understanding the doctrines theologians have elaborated or on the refutations
of misgivings they have adumbrated, let alone spending your whole life on it. If — assuming the
impossible — you did not go astray — and few indeed are those theologians who do not — the only
thing you would get from theology would be worldly honour. Otherwise, nothing results from it
in this world or the next besides regret: those who have incorrect beliefs will, without a doubt,
perish in the hereafter, as all Shi‘is and many Sunnis have agreed.

Passage Two: On the Prima Facie Sense of the Qur’an

[2.1] Veil: Mazandarani’s interlocutor remarks that the prima facie sense of the Qur’an is non-pro-
bative.
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[2.2] Unveiling: Mazandarani begins his response by stating, if what is meant by the above
assertion is that the Qur’an has no prima facie sense and the entirety of it is ambiguous (mu-
tashabih), then the following objections apply. He first comments that this view is so obviously
false that holding it could be nothing more than a denial in word, a mere stubborn insistence
despite the realisation that it is indeed false. He next argues that were this position correct, how
could one make any sense of drawing a distinction between the Qur’an on the one hand and the
verbal sunna on the other.!” He asks rhetorically, the same specific words occurring in the Qur’an
would be ambiguous, yet when they appeared in the sunna, they would become clear (muhkam)!?
In his view, any such distinction would be arbitrary. Furthermore, Mazandarani argues, the
Qur’an itself mentions that it contains “clear” verses in addition to “ambiguous” ones.!®

[2.3] After providing the above arguments, Mazandarani presents and then refutes another
interpretation of his interlocutor’s statement. He writes that if, on the other hand, what is meant
by the above statement is that the prima facie sense of the Qur’an is indeed not probative, even
though the prima facie sense of other texts (e.g., hadith) may be so, then the following objections
apply. His first argument relies on consensus. According to Mazandarani, there is a consensus
among scholars that his interlocutor’s position — ‘the prima facie sense of the Qur’an is non-pro-
bative’ — is false. He preempts a possible rejoinder to his claim for consensus on this matter: “But
our Akhbari scholars deny that their position is false; hence, it is nonsense to claim that there is
consensus on a matter on which there are disagreeing views”.!° To this objection Mazandarani
replies that consensus, first of all, simply means an agreement that reveals the correct position
regarding a given issue,? and this could occur with only two people party to the agreement,
though a hundred others disagree. Moreover, he holds, the fact that Akhbaris disagree is of no
consequence, just as it would be of no consequence were they to agree. Furthermore, there are
other proofs besides consensus, which, though each on its own yields only conjecture (zann),
when taken in aggregate yield certainty (qat?). Hence, Mazandarani maintains, regardless of
whether or not his interlocutor agrees with his take on consensus in general and his views on
Akhbaris in particular, his interlocutor’s position is false since there are ten other arguments
besides consensus that affirm the probative force of the prima facie sense of the Qur’an. He pro-
ceeds to outline each.

[2.4.1] First. The consensus reported from more than one scholar of prior generations: despite
his prior dismissive remark concerning some Akhbari scholars’ divergence from his claimed con-
sensus on this topic, Mazandarani finds it difficult to let go of his argument from consensus. He
reiterates it again here, this time accompanying it with evidence that, contrary to his interlocu-
tor’s assertion, even prominent AkhbarT scholars did not advocate rejecting the prima facie sense
of the Qur’an. He points to al-Fadil al-Ttni as an example and writes that although al-Ttni was
an Akhbari,?! he wrote the following in his book al-Wafiya: “The Qur’an itself, and the fact that
it is obligatory to follow it and act on it, is mutawatir*®> and is also a matter of consensus”.?
Mazandarani further remarks that al-Sayyid al-Muhaqqiq al-Kazimi in his commentary on
al-Wafiya, has taken the above sentence as a concession by al-Tini that mutawatir reports and
consensus both indicate it is permissible to use the Qur’an to derive law.?* In sum, Mazandarani
concludes, it is permissible to use the Qur’an - in its prima facie sense — to derive law, which he
believes, no one in their right mind would even consider denying.

[2.4.2] Second. The overwhelming popularity of this opinion: he claims that the position he
advocates is prevalent among scholars to such an extent that it is plausible to say that someone
who opposes it is a rarity.
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[2.4.3] Third. The fact that the Imams’ companions and other scholars besides — from the time
of the Prophet until today — have adduced the Qur’an’s prima facie sense as evidence: according
to Mazandarani, were the Qur’an’s prima facie sense instead non-probative and not a well-estab-
lished matter among the Imams’ companions and other scholars, they would have objected to its
use as supporting evidence for a given position. He adds that such is the prevailing practice in
cases of disputation and debate. But since the consequent — namely, that they objected to using
the prima facie sense of the Qur’an as proof — is false, so too must be the antecedent — namely,
that they denied that the Qur’an’s prima facie sense could be used as proof.
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[2.4.4] Fourth. The Imams’ tacit approval: according to Mazandarani, although the Imams
were aware that the Qur’an’s prima facie sense was being used as evidence, they did not try to
stop it. He adds that it has been well-established that the Imams’ tacit approval is just as proba-
tive as their deed or word.

[2.4.5] Fifth. Those hadith (akhbar) commanding that every hadith be compared with the
Qur’an:® he argues that were the prima facie sense of the Qur’an not one of the strongest forms
of proof, there would be no meaning to commanding that hadith be measured against it in order
to establish their veracity.

[2.4.6] Sixth. The command to contemplate and the censure for failing to do so as found in
the Qur’an and hadith:?® he notes that to command someone to contemplate the Qur’an when it
is futile, and the meaning cannot be understood, would be preposterous indeed.

[2.4.7] Seventh. An a fortiori argument: granting that the prima facie sense of the sunna is pro-
bative, Mazandarani holds, a fortiori so too must be the prima facie sense of the Qur’an.

[2.4.8] Eighth. The story featuring Ibn Ziba‘ra:*” Ibn Ziba‘ra was a renowned poet belonging
to the Prophet’s tribe, the Quraysh. According to some accounts, he was at first a fierce opponent
of the Prophet but later became a Muslim. It is reported that in one incident, when Ibn Ziba‘ra
misunderstood a verse of the Qur’an, the Prophet said to him, “How ignorant you are of your
tribe’s language. Don’t you know that ...”. In this passage, Mazandarani invokes Ibn Ziba‘ra to
indicate that mastery of the language has a direct relation to understanding the Qur’an and its
prima facie sense; had it been otherwise, the Prophet would not find Ibn Ziba‘ra’s failure to un-
derstand the Qur’an despite his renowned literary abilities something worth pointing out.

[2.4.9] Ninth. Another tacit approval: Mazandarani points out that the Imams’ companions
would often object to their pronouncement on some matter, saying that it contradicts the prima
facie sense of the Qur’an, and yet none of the Imams saw it fit to criticise this on the grounds that
“you do not understand the Qur’an” or that “the Qur’an is not to be taken by you as proof”. In-
stead, they would answer the objections in such a way as to explain the apparent contradiction.
He concludes, this is a form of tacit approval, and — as already noted — the Imams’ tacit approval
is as probative as their deed or word.

[2.4.10] Tenth. The famous hadith of al-thagalayn: Mazandarani bases his last argument on a
well-known hadith attributed to the Prophet: “I leave among you the two weighty things
(al-thagalayn), and if you cling to them, you will never go astray: the book of God and my prog-
eny”.?® According to both Shi‘i and Sunni sources, the Prophet addressed these words to the be-
lievers during the sermon he delivered on his last pilgrimage to Mecca. Mazandarani uses this
hadith to argue that the prima facie sense of the hadith is that each of the two weighty matters,
namely the Qur’an and his progeny, is independent of the other in terms of serving as proof. In
Mazandarani’s view, had the prima facie sense of the Qur’an lacked probative force, the Prophet
would not include it as one of the two means of guidance.

Mazandarani believes that the arguments he has outlined, taken as a whole, establish with
certainty that the Qur’an contains clear and ambiguous passages and that the prima facie sense of
the clear passages can be understood and, hence, is probative.
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CHAPTER 4

What Makes a Hadith Transmitter Reliable? A Discussion from
the Ghayat al-ma’miil of al-Kazimi (d. 1065/1655)

Raha Rafii and Belal Abu-Alabbas

Introduction”

The author of this text, Jawad b. Sa‘d b. Jawad al-Baghdadi al-Kazimi (hereon Kazimi), was born
in the last decades of the tenth/sixteenth century in the shrine city of al-Kazimiyya north of
Baghdad. He is popularly known as “al-Fadil al-Jawad” (the virtuous Jawad). The exact date of
his birth remains unknown. Born into a scholarly family, he received early religious training
from his father. For further studies, he travelled to the Safavid capital at the time, Isfahan, where
he studied under the tutelage of al-Shaykh al-Baha’1 (d. 1030/1620 or 1031/1621).2 The biogra-
phers introduce Kazimi as one of al-Shaykh al-Baha’1’s most distinguished students.

Kazimi was more than a seminarian: he was given administrative responsibilities. He assumed
the post of Shaykh al-islam® of Astarabad (present-day Gorgan) during the reign of Shah ‘Abbas I
(d. 1038/1629). It appears likely that he was promoted to this prestigious post due to his close
ties with al-Shaykh al-Bah&’1 who himself held the office of Shaykh al-islam of Isfahan and other
provinces for much of period between 1580 and his death in 1620-21.# Kazimi, however, did not
stay long in Astarabad; he found himself embroiled in a dispute on account of which he was ex-
pelled from the town. This expulsion is believed to have been instigated by a local rival scholar
and fellow student of al-Shaykh al-Baha’i, al-Sayyid Amir Muhammad Bagqir al-Astarabadi (d.
after 1031/1621, popularly known as Mir Muhammad Bagqir Taliban). Kazimi reported this in-
cident to Shah ‘Abbas I who not only dismissed his plea but also expelled him from the region.
The Shah, it is reported, had a close relationship with Taliban.

Kazimi returned to his hometown where he continued teaching and writing. He completed
writing a commentary in 1029/1619 in al-Kazimiyya from which we can deduce that he proba-
bly left Safavid Iran around 1025/1615. The Safavid official of Baghdad Bektash Khan Gorji (d.
1049/1639) was impressed by Kazimi’s scholarship and maintained a good relationship with
him. Kazimi resided in his hometown for more than two decades. The political turmoil of Bagh-
dad at the time, combined with his close relationship with Bektash Khan, contributed to his de-
cision to return to Safavid Iran just before Sultan Murad IV (r. 1032-49/1623-40) recaptured
Baghdad for the Ottomans in 1638. Unlike his first visit when he lived in the northern provinces,
this time he chose to live in the south. He resided in Huwayza (also spelled Hawiza or Hoveyzeh;
in the Khuzestan province of present-day Iran) for some time and then moved to Tustar (Shishtar
— Shoostar in European sources). In 1050/1640 he assumed the post of Shaykh al-islam of Shiish-
tar following the death of Shaykh al-Islam ‘Abd al-Latif al-Jami (d. 1050/1640-41). There is no
further information on how long his tenure as Shaykh al-islam of Shishtar lasted nor do we know
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about his other whereabouts. The precise place of his death also remains unknown. Some biog-
raphers record that Kazimi died in Isfahan, whilst others suggest that he died in al-Kazimiyya.
Notwithstanding this ambiguity, the sources agree that he was buried in al-Kazimiyya which
implies that, if he died in Isfahan, his remains would have been taken there. Similarly, his precise
date of death is uncertain; it is estimated, though, that he died in 1065/1655.5

Al-Shaykh al-Baha’i is reportedly Kazimi’s only teacher during his stay in Safavid Iran. Nor are
there many prominent figures among his very few students recorded in the biographical diction-
aries. Among the students were: al-Sayyid Mir Mahmiid b. Fathallah al-Husayni al-Kazimi al-Na-
jafi, al-Shaykh Shahin, Muhammad al-Kashani al-‘Amili, his nephew ‘Ali b. Muhammad al-Hadi
b. Sa‘dallah and few others.

Kazimi’s major literary output primarily comprised of commentaries. The twentieth century
Twelver bibliophile Shihab al-Din al-Mar‘ashi al-Najafi (d. 1990) has credited him with 19 works:
12 sharhs (commentaries), 4 taliqas (glosses), a tawdih (annotation), a monograph and a trea-
tise.® Most of these commentaries (9 in total) are on the books of his teacher, al-Shaykh al-Baha’i,
in diverse disciplines, including Arabic grammar (e.g. his Sharh Risalat al-samadiyya fi l-nahw),
astronomy (his Sharh Tashrih al-aflak)’, arithmetic (his Sharh Khuldsat al-hisab), geography (his
Sharh Risalat fi nisbat tadaris al-ard), riddles and puzzles (his Sharh ba‘d al-mu‘ammayat wa-l-al-
ghaz) and occult sciences (his Sharh Kitab surkhab fi Glm al-raml). He composed numerous com-
mentaries on classical works of Twelver law including an incomplete commentary on al-Shahid
al-Awwal’s (d. 786,/1384) al-Duris (titled Sharh al-Duriis al-sharyya fi figh al-imamiyya), a com-
mentary on al-‘Allama al-Hilli’s (d. 726/1325) Nahj al-mustarshidin (titled Ahwal al-din fi sharh
Nahj al-mustrashidin fi usil al-din, completed in 1029/1619 in al-Kazimiyya) and al-‘Allama’s
Khulasat al-rijal (titled Taliqa ‘ala Khulasat al-rijal) and a commentary on al-Muhaqqiq al-Karaki’s
(d. 940/1534) al-Ja‘fariyya (titled al-Fawa@’id al-‘aliyya fi sharh al-Ja‘fariyya; completed on 2 Rabi¢
11 1032/3 February 1623 in al-Kazimiyya). He also transcribed al-Dhari‘a ila usil al-shari‘a of al-
Sharif al-Murtada (d. 436/1044) on Wednesday 8 Ramadan 1025/21 September 1616 which is
arguably the best surviving MS of this usiil work. This MS is housed at Majlis-e Shiira-ye Islami
Library in Tehran (#3794).% His only monograph and arguably his most important work is an
exegesis of the legal verses of the Qur’an titled Masalik al-afham ila ayat al-ahkam (completed on
3 Muharram 1043/10 July 1633).°

The text presented in this chapter is yet another commentary on his teacher’s popular usiil
work, Zubdat al-usil. In his study of al-Mazandarani’s commentary on the Zubda, Gleave (see
Chapter 1 of the current volume) outlines the nature and style of postclassical Twelver works of
usul, particularly that of the Zubda. Besides al-Shaykh al-Bah&’1’s own marginal notes that he
appended after completing his book, Zubda has attracted 28 commentaries (shurith), 8 glosses
(hawashi) and 3 poetic re-presentations (mangamat).'° It is on the request of his teacher and while
he was alive, it is reported, that Kazimi wrote his commentary on the Zubda titled Ghayat al-
ma’mill fi sharh Zubdat al-usil.'! Based on this account, it is more likely that the Ghayat al-ma’miil
should have been composed in Dhii I-Hijja 1027 /November-December 1618 and not Rabi II
1042/0October-November 1632.

Unlike al-Mazandarani’s commentary (described in Chapter 1), Kazimi’s commentary is not
blended (magji), rather he picks passages from the Zubda and comments upon them phrase by
phrase. He elucidates the obscure passages of the base text, elaborates its arguments and com-
pares and contrasts the opinions of his teachers with his predecessors (al-Shaykh al-Tds1 d.
460/1067, al-Muhaqqiq al-Hilli d. 676/1277, and al-‘Allama al-Hilli d. 726/1325). In the pro-
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cess, he does not shy away from criticising his teacher’s views. On one occasion, for instance, he
writes, “it is evident from the evidence presented earlier that the author’s [i.e. al-Shaykh al-
Baha’1’s] opinion is far from being correct” (wa-l haqq inna qawl al-musannif hund ba‘id ba‘d
mulahagzat ma aslafnahu). In another instance, Kazimi states, “the opinion of the teacher, the au-
thor, that it is a fortiori argument is doubtful” (wa-qawl al-ustadh al-musannif annahu qiyas al-aw-
lawiyya ghayr zahir). This critical approach, adopted by Kazimi, has put his commentary on a par
with his teacher’s base text (al-sharh ka-l-asl mashhiiran).'?

The edition of the selected passages and its English commentary presented in this chapter is
the result of three teams of researchers: Raha Rafii and Dale Correa produced the first draft from
a manuscript housed at Houghton Library of Harvard University (Kitab Ghayat al-ma’mill fi sharh
Zubdat al-usil MS #1651, MS Arab 231, 112v-116v — indicated as H); Robert Gleave and I then
consulted two other manuscripts from Majlis-e Shiira-ye Islami Library (#14062 [pp. 186-192]
and #8081 [fols. 75r-78v] — indicated as M1 and M2 respectively) and collated with H after re-
cording their variants in the footnotes. We found that M1 contains several marginal notes from
other commentaries of the Zubda - the most notable was that of another student of al-Shaykh
al-Baha‘l, Muhammad b. Mahmiid b. ‘Ali al-Tabasi (d. after 1083/1672); Raha Rafii and Belal
Abu-Alabbas then composed the English commentary and revised the Arabic draft of the text.

The popularity of the Ghayat al-ma’mil can be gauged by the exceptionally large number of
manuscripts in which it survives. Dirayati has enumerated upto 130 MSs.'* Sazman-e Asnad wa-
Ketabkhaneh-ye Milli-ye Jumhuri-ye Islami holds eleven of these MSs (#5-2137/3, #5-1549,
#5-1622, #5-20714, #5-26089, #5-2626, #5-22890, #5-1548, #5-2196, #5-3600, #5-367).
Other MSs are also found in Tehran (Majlis-e Shiira-ye Islami Library), Qum (Ketabkhaneh-ye
Astaneh-ye Mugaddas-e Hadrat-e Fatimeh-ye Ma‘simeh; Ketabkhaneh-ye Mar‘ashi; Ketab-
khaneh-ye Markaz-e Thya’-ye Mirath-i Islami; Mu’assasa-ye Imam Sadiq etc.), Isfahan (Ketab-
khaneh-ye Ketabkhanehha-ye Isfahan), Mashhad (Ketabkhaneh-ye Madraseh-ye Nawwab)
among few other libraries and private collections.

The selected text deals with the topic of solitary reports (al-akhbar al-ahad) and their role as
legal sources; this topic is conventionally studied in the chapters of “probativity of solitary re-
ports” (hujjiyyat al-akhbar al-ahad) and “methods of resolving contradictory and conflicting re-
ports” (ta‘adul and tarjih). The first section [a] of the edited passages concerns the conditions that
are required for the reports of solitary transmitters in order to be considered legally binding
proofs. Al-Shaykh al-Baha’1 enumerates five such conditions: adulthood (buliigh), sanity (‘aql),
uprightness (‘adl), accuracy (dabt) and belief (iman). Kazimi delves deeper into each of these
conditions by rearranging his teacher’s order. He examines the condition of uprightness (‘adl) in
greater depth. The question which he attempts to address here is whether Sunnis, or for that
matter non-Twelver Shiis (such as the Fathiyya, the Nawiisiyya, the Wagqifiyya) are sufficiently
upright for their reports to be considered legally binding for Twelvers. The second section [b]
examines the methods of appraising the transmitters and whether the testimony of a single up-
right Twelver scholar is a sufficient basis on which judgment could be passed on the trustworthi-
ness, or otherwise, of a transmitter? In this section, Kazimi deliberates on the instances in which
scholars of Glm al-rijal have contradictory opinions vis-a-vis certain transmitters and offers meth-
odological solutions to resolve such contradictions.



©//—q9/ 'S0} ‘(1808#) UeIYD, ‘Ture[s] aA-e1nys a-sIfe]Nl SIN 1" NS4



Figure 4.2 MS Houghton Library — Harvard University, Cambridge, US (#1651, MS Arab 231), fol. 112b
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Commentary

[a]

The [following] conditions must be fulfilled [in order for] the reports of solitary transmitters [to
be considered binding proof]: [that the transmitter be] adult, sane, upright, accurate, and a be-
liever. Al-Shaykh [al-Tisi] dispensed with ‘belief’ (iman) as a condition [since for him] ‘upright-
ness’ (‘adala) was sufficient on the basis of the community’s [i.e. Twelver jurists’ precedent of]
acceptance of the reports of Ibn Bukayr,'® Sama‘a [b. Mihran],'¢ the Bani Faddal,’” and others
like them. However, there is no evidence in the “Reliability Verse”'® supporting [al-Shaykh al-
Tiisi’s position], because it is not necessarily true that the term fasiq [i.e. non-Twelver] applies to
one who errs in certain beliefs (usil) after having exerted himself to understand them and whom
the community [of Twelvers] had already deemed trustworthy. If a transmitter could be deemed
trustworthy and be discredited at the same time, then confidence in the uprightness of most of
the community’s trustworthy transmitters could be in question. As for the discrediting of Aban b.
‘Uthman® by some scholars, despite his trustworthiness being asserted by [most scholars] of the
Twelver community: even if that [i.e. the discrediting of Aban b. ‘Uthman] is proven, it would
not constitute a proof against al-Shaykh [al-Tiisi], may he rest in peace. As for ‘accuracy,” (dabt)
it means the preponderance of remembering over forgetting. Some have assumed ‘uprightness’
(‘adala) to be sufficient [enough to the extent of dispensing with ‘accuracy’], because ‘upright-
ness’ should prevent the transmitter from narrating what he did not accurately memorise. This is
rejected because uprightness [alone] does not prevent him from transmitting while being una-
ware that he was inaccurate or that [the report] he transmitted was not accurate in the first
place.

[b]

[b.1]

The testimony of a single, upright Imami (i.e. Twelver) is sufficient for the transmission [of a
solitary transmitter] to be accepted in accordance with [the opinion of] al-Shaykh [al-Tsi],
al-‘Allama [al-Hilli], and most later scholars, but is in contrast to al-Muhaqqiq [al-Hilli] and his
adherents. Otherwise, precaution taken in regard to the ancillary matter (far, i.e. ‘adala) would
exceed precaution taken in regard to the main matter (asl, i.e. the reliability of the riwaya). Also,
the “Reliability Verse” provides a general proof (dalala) for accepting any solitary report [as
binding] except testimony, which is exempted by another proof [requiring a minimum of two
witnesses]. They (our opponents) say: Every report is testimony, so a solitary transmitter does
not suffice. We say: This [statement] is not accepted; most [solitary reports] are not [testimony],
such as narration, transmission of scholarly consensus (ijma‘), the explanation of a translator, the
physician informing [a patient] of the harm of fasting, the person performing the pilgrimage on
someone else’s behalf informing them of its fulfillment (al-ajir bi-iqa‘ al-hajj), etc. We have clari-
fied this discussion in Mashriq al-shamsayn.?

[b.2]

If appraisals by critics are contradictory [with one group ascertaining the transmitter’s upright-
ness (mu‘addil) and one group discrediting him (jarih)], and the statement of the mu‘addil does
not specifically address the criticism of the jarih, then preference is given to the [appraisal of the]
jarih. [Preference may also be given to whichever of these two groups is] the more numerous and
scrupulous. It is reasonable to consider this a general rule.
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In what follows, bold text is the base text, the Zubdat al-usiil of al-Shaykh al-Bah&’i; the remain-
der is al-Kazimi’s commentary. Section markers in bold lower-case letters and numerals ([a],
[bl, [b.1] etc.) refer to passages in the Zubdat al-usil (as per above).
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Commentary

Kazimi’s commentary delves into the minutiae of al-Shaykh al-Baha’1’s text on appraising solitary
reports (khabar al-ahad). He does so by refining legal definitions and exhaustively examining
which juristic positions are logically consistent, and therefore correct in his view, through com-
plex examples with multiple variables. Kazimi appeals to various forms of reasoning to make his
arguments as well as discredit those he does not agree with, utilising neo-Aristotelian logic and
Islamic philosophical conceptualisations that he does not explicitly outline; this approach makes
his jurisprudential writing challenging to follow and decipher. Through this process, Kazimi ex-
plicitly puts not only al-Shaykh al-Baha’1’s views under the microscope, but also those of the
major “classical” jurists al-Shaykh al-Tdsi, al-Muhaqqiq al-Hilli, and al-‘Allama al-Hilli, as well
as later juristic positions and methods that were generally accepted in his time. His main aim is
thus to gather all relevant Twelver juristic positions on the matter in order to derive a consistent
and rationally sound approach to appraising solitary, non-Twelver transmitters and the question
of the acceptance of their reports.

[a.1] al-Shaykh al-Baha’i’s section begins with the necessary conditions for a solitary transmit-
ter to have his report accepted by Twelver jurists. After first asserting that the acceptability of
the use of solitary reports is already well established, Kazimi proceeds to analyse the five condi-
tions laid down by al-Shaykh al-Baha’1. He combines adulthood (buliigh) and sanity (‘aql) under
the category of taklif, the capacity to be held accountable, in contrast to the examples he gives of
the young boy who is unable to exercise discretion (al-sabiyy ghayr al-mumayyiz) and the com-
pletely "insane" person (al-majniin al-mutbiq). However, whereas those examples clearly demon-
strate lack of taklif, Kazimi wishes to examine the more complex cases of the transmission of the
precocious young boy (al-sabiyy al-mumayyiz) and the insane person who experiences intermit-
tent moments of clarity (al-majniin ghayr al-mutbiq wa-huwa al-dawri), especially since Kazimi
acknowledges the difference of juristic opinions regarding accepting their transmitted reports.
Kazimi first breaks down the discussion regarding al-majniin ghayr al-mutbiq on the basis of
whether the insane person’s moments of clarity are clouded by his condition, although Kazimi
does not explain how such interference would be determined. If the person’s insanity interferes
with his moments of clarity, then his transmission during his moments of clarity is rejected. Con-
versely, if it does not, then his transmission is accepted.

As for the precocious boy, Kazimi notes that Twelver jurists and the majority of Sunni scholars
(al-‘amma) do not accept his transmission. However, Kazimi dismisses the acceptance of a preco-
cious boy’s transmission by some Sunni scholars on the basis of analogy (qiyds) of permitting a
young boy to lead prayer (igtida’). Kazimi considers this argument weak for two reasons: because
the permission for a boy to lead prayer is not a basic premise (asl) that everyone agrees on, and
because prayer itself is a different category than transmission. Instead, Kazimi argues that ac-
ceptance of a precocious boy’s transmission must be seen as comparable to that of a fasig, which
he uses here to refer to an immoral adult. His rationale is that a boy is more prone to lying than
a fasiq because a fasiq is at least accountable both in this world and in the afterlife by virtue of
being an adult. However, the precocious young boy, knowing he cannot be held accountable
because of his age, is not similarly restricted, and thus, Kazimi argues, there is nothing to prevent
him from lying in his narration. Thus, if the fasiq is liable to lying in his narration, all the more
so the precocious boy, so the rejection of the fasig’s transmission must mean the rejection of
precocious boy’s transmission, which Kazimi asserts as the correct opinion. While this position
would clearly apply to the case of a precocious boy who heard a narration and transmitted it
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before reaching the age of maturity, Kazimi presents another case that leads to a different con-
clusion: hearing a narration before reaching maturity and then transmitting it after adulthood. In
this case, such transmission is acceptable, because then the transmitter, upon reaching adult-
hood, becomes subject to accountability for what he transmits, and his transmissions are thus
considered the reports of an upright person (akhbar al-‘adl).

[a.2] Kazimi then proceeds to discuss al-Shaykh al-Bah@’1’s condition that the transmitter
must have “belief” (iman) in order for his solitary report to be accepted. Kazimi defines “belief,”
in accordance with most Twelver jurists, as meaning the transmitter must be Twelver. He cites
the “Reliability Verse”,* as proof of the necessity of verifying the report of a fasiq, which Kazimi
here specifies to mean anyone who is a non-Twelver, that is, is incorrect in his beliefs rather than
immoral in his actions. Kazimi mentions that al-Muhaqqiq al-Hilli reported that al-Shaykh al-
Tisi permitted acceptance of the reports of the Fathiyya?? and others like them as long as they
had not been accused of lying. Kazimi, who rejects al-Shaykh al-Tisi’s argumentation regarding
this point, discusses it in more detail in the following section.

[a.3] The subsequent stipulation that Kazimi expounds on is uprightness (‘adala), which he
defines as the state in which a person expresses God-fearing and virtue (al-tagqwa wa-l-muruwwa).
He defines a “God-fearing” person as someone who completely avoids major sins (al-kab@’ir) and
does not repeatedly engage in minor sins (al-sagh@’ir). He defines “virtue” as adhering to the
standards of morality among the transmitter’s peers and the people of his region. Kazimi asserts
that the condition of uprightness is standard among the Twelver jurists, which would entail the
exclusion of reports by transmitters whose moral status is unknown. However, he notes that it is
clear that some of the later Twelver scholars tend to accept solitary reports that are transmitted
by a transmitter of undetermined reliability (majhiil al-hal), which, he believes, is also the pref-
erence of some Sunni scholars (al-‘amma). By way of example, Kazimi references al-Muhaqqiq
al-Hilli in his book on usiil (referring to Ma‘arij al-ustl) to point to al-Shaykh al-Tiisi as one of the
major Twelver scholars who accept reports by majhiil al-hal. 2 According to al-Muhaqqiq al-Hillj,
al-Shaykh al-Tisli states that a narrator is accepted as trustworthy if he is not known to lie about
narration, even if he is considered an immoral person in other parts of his life; al-Muhaqqiq al-
Hilli understands this statement as applying to the issue of majhil al-hdl since a transmitter of
undetermined reliability could possibly be an immoral person. Whereas al-Shaykh al-Tiisi
claimed that the Twelver jurists (al-t@’ifa) had accepted reports by transmitters in this category,
al-Muhaqqiq al-Hilli himself rejected this claim, and thus the acceptance of the reports of a ma-
jhiil al-hal, on the basis of the weakness of its reasoning; he states that the idea that a transmitter
who is known to be immoral would also refrain from lying is unlikely. He further underscores his
point by stating that even if this type of transmission were acceptable, it would only be permitted
for this specific instance, i.e. only when the majority of Twelver jurists acted on the basis of a
specific report; it should thus not be generalised as a principle applying to all reports falling
under the same category. Kazimi agrees with al-Muhaqqiq al-Hilli’s position of the unreliability
of the immoral person.

Kazimi elaborates on al-Shaykh al-Baha‘i’s inclusion of the “Reliability Verse” as the basis for
uprightness being a condition of a transmitter’s trustworthiness, understanding the second half
of the verse to mean one must seek to verify the report or statement of one who is fasiqg, lest one
cause harm to the community out of ignorance and become regretful due to wrongdoing. Kazimi
goes further to assert that there can be no middle ground between immorality and uprightness.
A transmitter’s status cannot be both; he must be immoral or upright, and so cannot be upright
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in some aspects and not in others. It is a matter of knowing or nor knowing one's status. If one
does not know a transmitter’s status, the “Reliability Verse” compels him to investigate and ex-
amine the transmitter’s characteristics until his status can be determined. Kazimi then gives the
example of a command to someone to give a dirham to every upright male in a particularly group
who had reached maturity; Kazimi then rhetorically asks, “Wouldn’t the person responsible have
to check which males currently met these two conditions in order to properly carry out this com-
mand, instead of relying on what he or others knew of them previously?” In this way he demon-
strates that the issue at stake is that a person’s status may have changed from child to adult since
the last time someone checked their status. Kazimi argues that it is clear from the verse that re-
gret occurs when one accepts a report from a narrator known to be fasiq because fisq does not
deter one from lying, and prior knowledge of fisq is not the main issue but the likelihood of regret
that would occur after accepting the report of a fasig. According to scholarly consensus, the only
type of transmitter who is exempt from this type of examination is the upright transmitter who
is also a believer (i.e. Twelver); therefore those who do not fall in this category are not consid-
ered upright.

For Kazimi, the remaining discussion on this section concerns the issue of stipulation of up-
rightness for a transmitter without the concomitant stipulation of “correct belief,” a point that
al-Shaykh al-Baha’1 mentioned as al-Shaykh al-Tas1’s position, with which al-Shaykh al-Baha’i
and Kazimi both disagree. al-Shaykh al-Tiisi based his claim on the accepted practice of the
Twelver jurists (al-Gisaba al-muhiqqa) regarding the reports of non-Twelver Shi‘is such as the
Fathiyya, Nawiisiyya,?* Waqifiyya,® or the Sunnis. That accepted practice meant that if there was
additional corroborating information, or another verified report, then the report that overlaps
must be preserved and the ones that disagree must be discarded. Kazimi cites al-Shaykh al-Tts1’s
statement in al-‘Udda* that the determining factor in preferring one report over another is that
the narrator believes in the “true” faith, adheres to his religious practice, refrains from lying, and
is never accused of distorting his narration. Yet he notes al-Shaykh al-T@sT’s exception: if the
creed of the transmitter does not conform to that of the adherents of the Twelver school (mukhali-
fan li-ahl al-madhhab) but he narrates from the Imams, then his reports must be examined. If his
transmission is contradicted by a transmission of a trustworthy chain (i.e of Twelver transmit-
ters), then his report must be discarded. However, if there is nothing in the Twelver corpus that
agrees or disagrees with the report, and there is no known precedent among the Twelvers that
disagrees with it, then it is compulsory to accept it. Al-Muhaqqiq al-Hilli, Kazimi cites, rejects
al-Tasi’s stipulation, arguing that there is no evidence that accepting reports of non-Twelver
Shi‘is is an accepted or established practice of the Twelver jurists.?”

Kazimi also notes that lexicographers (ahl al-lugha) define fasiq as “one who is not obedient to
God,” which may include disobeying God through acts or “incorrect” beliefs. This implies, Kazimi
asserts, that whoever is not a Twelver is a fasig. Having had previously established in Section
[a.1] that fisq necessitates rejection of a report, Kazimi notes that al-‘Allama al-Hilli had attrib-
uted fisq to Aban b. ‘Uthman al-Ahmar, which Kazimi observed from Fakhr al-Muhaqqiqin’s (d.
771/1369-70) comments in the margins of al-Khulasa: that after asking about Aban b. ‘Uthman
al-Ahmar, his father, al-‘Allama al-Hilli, had responded that the most appropriate position was
rejection of his narration according to the “Reliability Verse”, commenting, “and what is a great-
er fisq than being a non-Twelver.”?® However, Kazimi notes that al-Shaykh al-Baha’1 rejects this
position because the term fasig cannot be applied to one who misunderstands certain beliefs
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(ustl) after having exerted himself to understand them and after having been deemed trustwor-
thy by Twelver scholars.

Kazimi agrees with al-Shaykh al-Baha’i that if the term fasiq can be applied to someone who
is already deemed trustworthy by Twelver scholars, that would mean that the reliability of most
trustworthy Twelver narrators (min ashabina l-Imamiyya) would be questioned, and so the whole
system of appraising solitary reports would collapse. Thus, for al-Shaykh al-Baha’i, a narrator
who has been determined to be trustworthy by Twelver scholars cannot be later deemed fasiq.
Kazimi then states that if the term “fasiq” does not apply to non-Twelvers, then the “Reliability
Verse” would not apply to them and would not be considered a proof against accepting their
reports. Also, according to Kazimi, al-‘Allama al-Hilli’s consideration of Aban b. ‘Uthman as fasiq
was based on a personal opinion that does not constitute an argument against al-Shaykh al-Tsl,
who accepted non-Twelver reports under certain conditions. In summary, Kazimi and al-Shaykh
al-Baha’i consider al-‘Allama al-Hilli’s opinion that non-Twelvers are fasiqg by default to be un-
proven. Hence, non-Twelvers who were considered trustworthy by Twelver scholars cannot be
declared fasiq.

After thus elucidating the issues with al-Shaykh al-Baha’1’s reasoning that fisq and trustwor-
thiness cannot be attributed to the same person, Kazimi disagrees and provides his own reason-
ing. Kazimi bases the characterisation of someone as fdsig on one’s belief (itigad) because incor-
rect belief is a disobedience to God. Kazimi then supports his argument with a section of,
wa-l-ladhina jahadi find la-nahdiyannahum subulana (“...and those who struggle for Us, We will
guide them...”).? Kazimi interprets this part of the verse to indicate that a non-Twelver is con-
sidered fasiq because he did not exert sufficient effort to find the “truth”. Therefore, theological-
ly speaking, any non-Twelver is considered fasiq in belief by default. According to this logic, if
one were to accept a transmission from a non-Twelver that would indicate that he considered the
non-Twelver trustworthy in transmission, leading to the conclusion that fisq and trustworthiness
in the same person could exist at the same time in this specific case, as Kazimi asserts. According
to Kazimi, if a transmitter is mentioned as trustworthy by Twelver scholars without specifying
that he is a Fathi or Wagqifi, then this is considered proper verification, because the assumption
is that the transmitter in this case is a Twelver. However, if the transmitter is in fact mentioned
as a Fathi or Waqifi, then the transmitter is understood to be trustworthy according to his own
community, although it does not negate the fact that he is considered a fasiq by the Twelvers.
Accordingly, for Kazimi, one can be considered upright and fasiq at the same time in such situa-
tions when one is a non-Twelver transmitter known to be of good standing in his own communi-
ty. Drawing from al-‘Allama’s argument, Kazimi argues that al-Shaykh al-Baha’1’s opinion is an
implausible one, and that trustworthiness and fisq can in fact coexist in certain cases.

[a.4] The final condition that Kazimi expounds on is accuracy (dabt); he notes that there is no
doubt regarding accuracy being a condition, because a transmitter who narrates a report without
accuracy could distort its meaning or affect its reliability by omitting a transmitter in its isnad.
Kazimi clarifies al-Shaykh al-Baha’1’s definition of accuracy as meaning the “preponderance of
remembering over forgetting” as referring to one who rarely forgets or errs, and thus causes no
harm, since it is impossible for anyone to have an infallible memory; hence, al-Muhaqqiq has
argued that accuracy must be a condition, an argument that Kazimi endorses.*® Additionally,
Kazimi considers an argument of al-Shahid al-Thani (d. 965/1558) in his work al-Dirdya that
uprightness should suffice as a condition because an upright transmitter would not narrate some-
thing unless he knew he could do so accurately.?! Kazimi dismisses this reasoning, arguing that
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an upright person’s probity would only prevent him from lying about a report, not forgetting its
details, so he could still forget parts of a report or even the fact that he is not accurate in his re-
porting. Kazimi adds that Twelver scholars (ashabund) have attempted to cover both uprightness
and accuracy by the condition of reliability (thiga), for reliability entails both uprightness and
accuracy; one who often forgets cannot be considered reliable, and so must have his reports cor-
roborated. For that reason, they have preferred the word thiga over ‘adl

[b] Section

This section focuses on two main issues: that requiring to have more than one upright Twelver
attest to the reliability of a transmitter is excessive, and that if a transmitter’s reliability has been
equally corroborated by a trustworthy person and criticised by another, the criticism of the trans-
mitter’s reliability is given preponderance unless the corroborators are more numerous and scru-
pulous than the critics.

[b.1] Commenting on al-Shaykh al-Baha’1’s discussion on the sufficiency of a single, upright,
Twelver (Imami) in determining a transmitter’s reliability, Kazimi asserts that there are two ways
of ascertaining uprightness: the critic’s long-term familiarity with the transmitter (ikhtibar) and
testimony or appraisal from others (tazkiya). For Kazimi, long-term familiarity consists of an
adequate level of companionship, in which one can witness various factors that indicate fear of
God, lack of inclination to lie, and abstention from committing sin. Kazimi notes that al-Shaykh
al-Baha’i, al-‘Allama al-Hilli, and the later scholars agree that the attestation of one upright
Twelver to a transmitter’s uprightness or lack thereof is sufficient to determine the status of the
transmitter’s reliability, which Kazimi holds as the correct position. The other position that
Kazimi notes was taken up by al-Muhaqqiq al-Hilli and his followers, which stipulated that there
must be two upright witnesses to determine whether a transmitter is upright or not. Kazimi fur-
ther explains the position of al-Shaykh al-Baha’1 in contrast to that of al-Muhaqqiq al-Hilli, argu-
ing that the primary concern for the jurist is the integrity of the transmission, whereas upright-
ness is only a condition for the acceptance of the transmission. So, for Kazimi, since Twelvers
accept transmission through a single transmitter, they cannot require more than one person to
verify that transmitter’s uprightness, because doing so would mean giving more importance to
the condition of being upright rather than the issue of transmission.

In explaining al-Shaykh al-Baha’1’s first argument, Kazimi provides the reasoning behind it
through a dialogue with an imagined interlocutor in which he uses logical reasoning to make his
case. First, he has his interlocutor argue that there are cases in which precaution in an ancillary
issue can exceed the precaution in a primary issue — as in the sighting of the moon of Ramadan
— which is accepted with a single witness according to some scholars, whereas tazkiya requires
two witnesses. Kazimi states that the stipulation of a single witness sighting the moon does not
relate to this issue of tazkiya because sighting the moon by a single person has basis in a specific
textual proof (and therefore cannot be generalised). Furthermore, because one cannot accept the
transmission of one upright person approved by two upright people while at the same time re-
jecting the tazkiya of an upright person by two upright people, Kazimi argues that it is a contra-
diction. Thus, precaution in an ancillary issue - i.e. the tazkiya — cannot exceed the precaution in
a primary issue — i.e. the transmission.

In clarifying al-Shaykh al-Baha’1’s second argument, Kazimi then points out that there is a
text-proof in the “Reliability Verse”? for the acceptance of the report of a single, upright trans-
mitter in all aspects including narration, tazkiya, and testimony but that testimony is exempted
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from this rule by another textual proof* requiring two witnesses. Therefore, anything other than
testimony may be accepted through a single upright person.

Kazimi then presents the potential limitations of al-Shaykh al-Baha’1’s two arguments, the first
of which he dismisses, and the second of which he partially concedes to. As for the first argu-
ment: Kazimi states that the argument of extra precaution in verifying the uprightness of trans-
mitters, although accepted among the later Twelver scholars, is weak, not self-evident, and has
no strong evidence to support it. Al-Shaykh al-Baha’1 argues that tazkiya by a single upright
person is acceptable based on giyas al-awlawiyya (a fortiori argument), which Kazimi dismisses as
invalid. For him, tazkiya is merely the means by which one determines uprightness, and since the
method of determining the condition (uprightness) cannot be a condition itself, the analogy thus
does not apply.

As for the second argument that anything other than testimony may be accepted through a
single upright Twelver, including tazkiya: Kazimi clarifies that the “Reliability Verse,” which he
had earlier argued was a proof-text for needing only one person for tazkiya, may in fact be inap-
plicable to tazkiya. He explains that one would only need to obtain corroboration of a report of
an individual who is fasiq; conversely, one does not need to obtain corroboration of a report from
a transmitter who is not accused of fisq, which is typically determined through information stat-
ing that a transmitter is upright. Thus, for Kazimli, it is obvious that determination of the lack of
fisq is conditional on knowledge of the transmitter’s uprightness. Kazimi acknowledges that if the
“Reliability Verse” were to apply universally to include tazkiya, then it would create a contradic-
tion, because then the requirement would be to verify that a transmitter is not a fasiq rather than
verifying his report. Therefore, the verse must be understood to refer to reports other than tazki-
ya. Kazimi says that if his interlocutor were to argue that the tazkiya of two persons does not give
“certain” knowledge either, then one must acknowledge that the point of the “Reliability Verse”
is to make the acceptance of a report conditional on knowing the transmitter’s lack of fisq. The
acceptance of the report in this way, via Qur’anic verse, can thus only be limited by another
textual proof. For this reason, Kazimi argues, a single upright witness to a transmitter’s trustwor-
thiness is sufficient because the witness provides probable knowledge (zann) that the transmitter
is more trustworthy than not. In this case, it is best to accept the narration of such a transmitter,
because, as Kazimi argues, there is more harm in the discarding of a report that is likely to be
true than there is in retaining it. However, in the case of the report of a fasiq, probable knowledge
is reversed, i.e. the possibility of falsehood is higher than the possibility of truthfulness in the
report, which means that there would be greater harm in accepting the report than discarding it.
Therefore, God (the “Shari®) has relieved the community of believers from accepting the report
of a fasiq at face value by asking them to verify it.
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Kazimi points out that al-Shaykh al-Baha’i stated that a witness to the trustworthiness of a
transmitter must be an upright Twelver (Imami) in order for his testimony to be accepted by
default, and that al-Shaykh al-Baha’i had mentioned elsewhere (fi ba‘d tahqiqatihi) that the
Twelver jurists did not concern themselves with non-Twelvers attesting to the uprightness of a
Twelver transmitter. However, a positive appraisal by one of their opponents would be accepted,
with the reasoning that an opponent’s tazkiya would be all the more reliable since it was not
self-serving. Kazimi does not find this line of thinking convincing, referring to it as rhetorical
discourse (kalam khitabi) rather than proper reasoning.

Kazimi then reiterates that reports do not fall under the same conditions of requiring two
upright persons as testimony does, giving the same examples as those of al-Shaykh al-Baha’i,
with some modifications, where one witness is accepted as sufficient. Kazimi is careful to note,
however, that even though the testimony of a single female adult witness is accepted regarding
the live birth of a baby and its effect on the mother’s inheritance (fi rub¢ al-mustahill), one cannot
generalise about testimony based on this specific case. The essential rule is that testimony (shaha-
da) is not commensurate with appraisal (tazkiya). One may argue that requesting more than one
witness is a better precaution rather than acting upon a report that may not be valid. Kazimi,
however, argues that this reasoning is invalid because it may lead to the neglect of God’s com-
mands and prohibitions.

[b.2] Kazimi’s commentary on this section is concerned with what to do when there are two
conflicting opinions on whether a transmitter of a solitary report is upright or not. When it is not
clear that one opinion has more evidence than the other to support it, Kazimi’s treatment of the
issue becomes more complex. Rather than having two equally contradictory appraisals simply
revoke each other, Kazimi frames the relationship between criticism and approval as forms of
specific and general knowledge. While a mu‘addil can only attest to knowing that the transmitter
was in a general state of uprightness, he cannot claim to know that the transmitter never com-
mitted an act of fisqg, since it is not humanly possible to have knowledge of all things at all times.
A mu‘addil’s attestations of trustworthiness is therefore always general knowledge at best. A jarih,
however, needs only to point to a specific instance of fisq in order to discredit the transmitter;
therefore, his knowledge is specific by definition. Thus, the jarih’s opinion is preferred in instanc-
es of stalemate. However, this does not mean that the mu‘addil’s opinion is completely disregard-
ed in relation to appraisals of transmitters or even the transmitter in question; rather, it only
means that the mu‘addil reported what he knew to be true, however limited it may have been. In
instances where the mu‘addils are found to be higher in number or more scrupulous (akthar aw
awra), then their opinion is preferred. In order to illustrate this concept, Kazimi gives the exam-
ple of a jarih who stated that he saw a certain transmitter drink wine at the time of the Friday
communal prayer, whereas a mu‘addil attested that the transmitter was in fact praying during
that time. If there is no further evidence to break the stalemate, then preference is given to which
one of the two appraisers is more pious, or known to be more accurate in recollection (akthar
dabtan), or to whichever of the mu‘addils or jarihs were more numerous. However, if there is no
deciding factor (murgjjih), one must abstain from making a judgment. Kazimi summarises his
typology into four categories based on whether the ta‘dil or jarh is specific or general.
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In cases where the jarih makes a specific criticism that the mu‘addil rejects in his assessment:

« When the jarihs and mu‘addils are equal in terms of uprightness and accuracy, one must ab-
stain from making a judgment regarding the transmitter in question.

+  When the jarihs and mu‘addils differ in number or scrupulousness, one must abide by the opin-
ion of the group higher in number or more scrupulous.

In cases where both the jarh and the ta‘dil are general:

»  When the jarihs and mu‘addils are equal in number and scrupulousness, one must abide by the
opinion of the jarihs — this is a rule by scholarly consensus (ijjmac).

+ When the jarihs and mu‘addils differ in number or scrupulousness, the widely-accepted schol-
arly opinion is to accept the jarih’s assessment. However, others have said that the mu‘addils may
be preferred if they are higher in number or scrupulousness.

Kazimi notes that al-Shaykh al-Baha’1 and al-‘Allama al-Hilli applied this reasoning quite of-
ten. Citing a case where the transmitter Ibrahim b. Sulayman was considered trustworthy by al-
Shaykh al-Tiisi and al-Najashi (d. c. 450/1058), whereas their contemporary al-Ghada’iri (d.
before 450,/1058) discredited him, Kazimi notes that al-‘Allama al-Hilli in al-Khulasa®** had pre-
ferred the opinion of al-Shaykh al-Tdsi and al-Najashi over that of al-Ghada’iri. However, Kazimi
notes that in al-Nihdya,* al-‘Allama al-Hilli decisively preferred the opinion of the jarih even if
the mu‘addils were greater in number, because the nature of knowledge of fisq — its specificity —
cannot be affected by the number of mu‘addils.

However, Kazimi gives another hypothetical example of a transmitter discredited by al-Shaykh
al-Tdsl, for instance, due to an abhorrent act that would have been too obvious to have been
missed by someone like al-Najashi, with his vast knowledge of transmitters and their back-
grounds. In this hypothetical example, al-Najashi happens to approve of the transmitter in ques-
tion. Kazimi points out that some scholars would prefer al-Najashi’s opinion over al-Tiisi, but
Kazimi rejects preferring al-Najashi's opinions as a general rule. Instead, Kazimi argues that the
correct position is to weigh the evidence or to abstain from judgment until a deciding factor is
found, because one must not accept the opinion of a jarih or mu‘addil without a sound deciding
factor.
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1 For biographical details of his life and works see al-Hurr al-‘Amili, Amal al-‘@mil (Qum, 1362Sh/1984),
v. 2, pp. 57-58 #149; al-Afandi, Riyad al-‘ulam@ (Beirut, 1431/2009), v. 1, pp. 118-119 (the editions
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CHAPTER 5

Debating the Epistemic Value of Hadith: A Chapter from the Fath al-bab
ila I-haqq wa-l-sawab of Mirza Muhammad al-Akhbari (d. 1232/1817)

Kumail Rajani and Nebil Husayn

Introduction”

The chapter edited and summarised below is taken from the polemical treatise Fath al-bab ila
l-haqq wa-l-sawab of Mirza Muhammad b. ‘Abd al-Nabi al-Nisabiiri al-Khurasani (d. 1232/1817,
hereon Mirza Muhammad). Mirza Muhammad was an ardent supporter of Akhbari school of
Imami Twelver jurisprudence, and hence he is widely referred to as simply Mirza Muhammad
al-Akhbari. From the biographical notices, and from his own writings, he appears to have been a
highly combative debater, writing treatises in refutation of his opponents. There are refutations
of his Twelver Shi‘i opponents (of Ustli and Shaykhi tendencies), of Sunni theological schools
(Ash‘arl and Wahhabi) and of other religions (Judaism, Christianity, Zoroastrianism and Hindu-
ism). Some of these are records of actual, public debates in which he challenged his opponent;
other refutations are literary in character, refuting both the general doctrines and specific works
of these various groups. Most of his oeuvre are detailed, often strident arguments against his
opponents — he rarely embarks on expositions of his own views without this polemic edge. The
passage from the Fath al-bab edited below is, then, typical of his writings more generally.

Mirza Muhammad led an extraordinary life.! He was born in India, though the biographical
accounts differ as to the location; he records his own birth year in an autobiographical notice as
1178/1765% in his own (unpublished) biographical dictionary Sahifat al-safa. He certainly stud-
ied in Agra (known as Akbarabad under the Moghuls) and may also have been born there. From
there he acquired al-Akbarabadi as one of his nisbas; his father was from Nisabiir (Nishapour) in
Khurasan, and hence he gains other nisbas — al-Khurasani al-Nisabiiri. By his own account, at age
20 he left India with his parents to perform the pilgrimage to Meccas and Medina. On the return
journey, in 1199/1784, the party reached Muscat, where his father died; three days later, his
mother died also. This event changed his life direction, as he decided to bury his parents in Najaf.
He stayed in Najaf, studying at the seminary there: he was, at first, a supporter of the Usili
school; but quickly “converted” to Akhbarism. He travelled between the shrine cities of Najaf and
Karbala, spending time also in Hilla for some years, until in or around the year 1211/1796 when
he relocates to Iran. For the next 20 years or so, Mirza Muhammad spent time travelling between
Iraq and Iran, basing himself in a city for a while, but eventually moving on (often having to
leave following a controversy). During these years he ingratiates himself to the Iranian monarch
Fath ‘Ali Shah, who maintained an interest in the various religious movements, including Akh-
barism, active during his reign. Fath ‘Ali Shah’s power in the north of Iran was under constant
threat from Russian forces, and this broke out into war between 1804 and 1813. Mirza Muham-

* The introduction of this chapter is written by Robert Gleave.
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mad, on some accounts, brought about, by supernatural means, the death of the Russian general
Tsitsianov in 1806. This established him in the Shah’s favour, but also led to religious rivalry. He
had an on-going series of debates and confrontations with the leading mujtahid of the day, al-
Shaykh Ja‘far Kashif al-Ghita’ (d. 1228/1813). He left Iran in 1225/1810, settling in Kazimayn
— the Shi‘i shrine just outside Baghdad. There he apparently gathered a significant following,
engaging in debates, virulently criticising his Usili opponents and writing many treatises, books
and commentaries. His confrontational activities, combined apparently with his irascible charac-
ter, led very soon to opposition from both religious and political circles. There were fatwas from
leading figures declaring his blood to be licit, and permitting his killing on the basis of spreading
unbelief and “corruption on the earth”. The most famous of these was a fatwa, requested by the
mujtahid Muhammad b. ‘Ali al-Tabataba’1 (d. 1231/1816) from al-Shaykh Misa Kashif al-Ghita’
(d. 1242/1825 or 1243/1827; the son of Mirza Muhammad’s long-term opponent, al-Shaykh
Ja‘far, mentioned above). The account is recorded by Muhammad Husayn Kashif al-Ghita’ (d.
1373/1954), a descendant of al-Shaykh Miisa, in al-‘Abaqat al-‘anbariyya:®

Al-Sayyid [Muhammad al-Mujahid] wrote, in the form of a fatwa request from al-Shaykh [Misa] say-
ing, “What does the Proof of God amongst his creation, and his security on earth, think about the man
who agitates against the pious scholars, and tries by killing them to extinguish the light of religion?”
Underneath this, [Miisa] wrote: “It is obligatory on every devotee and person of wealth to expend his
self and his wealth in killing him; and if he does not do so, then prayer and fasting is not valid for him;
and thereby he would occupy his rightful place in hell.”

Most likely as a result of this fatwa along with the other public condemnations of Mirza Muham-
mad, his home was attacked by a mob on (according to some sources) 28 Rabi‘ I, 1232 (15th
February 1817) in Kazimayn and he was killed, along with his son Ahmad and one of his stu-
dents. He was buried in the Kazimayn shrine, though his grave does not appear to have been
marked perhaps for political and religious reasons.

His output, as mentioned before, is dominated by polemics and refutations. He wrote an enor-
mous amount: over 200 titles are attributed to him ranging from short treatises to lengthy mon-
ographs and a Qur’an commentary (reaching 3 volumes in its printed form). His Fath al-bab ila
l-haqq wa-l-sawab (“Opening the Door to the Truth and the Right”) is a work of medium length.*
The work was written on the request of one of his pupils, identified only as ‘Abd al-Husayn. He
clearly considers him a special pupil — even though it is customary to praise the dedicatee of a
book, Mirza Muhammad appears excessively laudatory in the introduction. This ‘Abd al-Husayn
is recorded elsewhere as a recipient of an ijaza from Mirza Muhammad.> Unfortunately, no fur-
ther identifying information on ‘Abd al-Husayn could be located amongst the records of Mirza
Muhammad’s pupils. The colophon suggests that the author completed this work on the 1st
Muharram 1210/18th July 1795 in Karbala. The work exists in numerous manuscripts, either
with the title given here, or with the title Fath al-bab ila tariq al-haqq wa-l-sawab (“Opening the
Door to the Path of Truth and the Right”) as given by Agha Buzurg al-Tihrani in his al-Dhari‘a.®
The work is quite obviously written from an Akhbari perspective against the Usili doctrine that
the “door to knowledge is closed” (insidad bab al-Glm). By this, the Usiilis meant that certainty as
to the content and the sources (primarily the reports from the Imams, the akhbar) of the law is
no longer available to the qualified jurist (i.e. the mujtahid). Given the state of the sources of legal
knowledge available to the jurist, and furthermore, given the inherent uncertainty of any human
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interpretation of those sources, the jurist is resigned to the fact that certainty is no longer avail-
able, and legal investigation occurs at the level of “informed opinion” (zann). Mirza Muhammad,
along with the Akhbari school more generally, rejects this doctrine — and in the Fath al-bab, he
sets about demolishing the doctrine by demonstrating that all of the arguments the Usulis use to
justify the loss of certainty are invalid. The section found in the edition below is the work’s in-
troduction, followed by the first five arguments (wujith) from the first of five sections (each called
a murshid or “point of guidance”). As is shown below, in these arguments (which are in fact,
counter-arguments to Usili arguments and presumptions), Mirza Muhammad aims to demon-
strate that the disappearance of the Twelfth Imam (the ghayba doctrine) does not mean knowl-
edge somehow is lost; the sources remain available, and these sources are not difficult to under-
stand or deliberately evasive (due to the Imams’ dissimulation - tagiyya), as the Usiilis claim.
Rather, the reader today (during the Imam’s absence), in the same way as the one who heard the
Imams when they were present, can be certain (i.e. have Glm) that the sources available (the
akhbar) not only come from the Imams, but that we can also understand them. The door to
knowledge is not closed (the theory of insidad bab al-‘ilm) but instead “open” (the theory of infitah
bab al-Glm). In this argument, which Mirza Muhammad backs up with citations from the Qur’an
and the akhbar themselves, he demonstrates his thorough adherence to a basic Akhbari legal
epistemology.

Manuscript Sources

Majlis-e Shiira-ye Islami Library, Tehran, MS #10261, 1v-6r (indicated as A) — dated Muharram
1212/June-July 1797

Majlis-e Shiira-ye Islami Library, Tehran, MS #389, pp. 107-116 (indicated as B) — dated
13th/19th century

Majlis-e Shiira-ye Islami Library, Tehran, MS #8744, no pagination (indicated as C) — dated Sat-
urday 21 Dhii 1-Qa‘da 1215/4 April 1801

Majlis-e Shiira-ye Islami Library, Tehran, MS #2797, pp. 27-37 (indicated as D) — dated 1 Rabi*
1223/27 April 1808

Editions Used

al-Akhbari, Mirza Muhammad b. ‘Abd al-Nabi, Fath al-bab ila l-haqq wa-l-sawab (Najaf: n.p.,
1342/1923).

al-Akhbari, Mirza Muhammad b. ‘Abd al-Nabi, Fath al-bab ila I-haqq wa-l-sawab (Karbala: Man-
shiirat Dar al-Husayn, 1440/2018).

al-Akhbari, Mirza Muhammad b. ‘Abd al-Nabi, Fath al-bab ila I-haqq wa-l-sawab, ed. Muhammad
Rida al-Ansari al-Qummi, in Pazuhishha-ye usili (1393Sh/2015), pp. 163-229.



Figure 5.1 MS Majlis-e Shiira-ye Islami, Tehran (#2797), pp. 33-36
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Commentary

God is the one who provides humanity with certainty (al-ilm al-yaqin) of that which is true and
false. Furthermore, our author, Muhammad b. ‘Abd al-Nab1 al-Nisabiiri al-Khurasani, famously
known as Mirza Muhammad Akhbari (d. 1232/1817), henceforth Mirza Muhammad, is certain
that the teachings of the Prophet Muhammad and the Twelve Imams represent the door to such
divine guidance. For Akhbaris, the key method of accepting such guidance is the acceptance of a
large portion of Shi‘i hadith literature as authentic. Hadith engendered certainty on matters of
sacred law (shari‘a) for discerning scholars who understood how to interpret such literature.
Usiili scholarship, on the other hand, developed theories that acknowledged doubts about the
authenticity and probativity of the Shi‘i hadith corpus in ways that Akhbaris deemed as innova-
tions in the Twelver Shi‘i tradition. For Usiilis, most hadith did not engender certainty, but only
uncertain knowledge (al-zann).

Mirza Muhammad’s treatise altogether consists of five chapters (mardashid). In this synopsis we
consider the first five arguments (from a total of twelve) that appear in the first chapter. Mirza
Muhammad’s central aim is to refute the claim that Shi‘a can no longer have certainty in legal
matters in the time of occultation.

[1-2] Mirza Muhammad begins his treatise by explaining that he was prompted to write it
after a certain student of his, ‘Abd al-Husayn, urged him to elucidate the reasons for which Usiili
scholars came to consider Shi‘i hadith as constituting speculative proofs rather than evidence
that engendered certainty.

[3-6] Mirza Muhammad argues that it was al-Shahid al-Thani (d. 965/1557 or 966,/1558) and
his son Sahib al-Ma‘alim (d. 1011/1602) who introduced ‘the theory of insidad’ that suggested an
absence of definitive knowledge during the occultation of the twelfth Imam.”

Mirza Muhammad laments that Usilis followed their opinions without ever providing conclu-
sive evidence proving such a theory. He frames their error as one that breaks from a previous
consensus that existed among Twelver scholars that the teachings of the Imams were accessible
and constituted a type of knowledge that engendered certainty. The door to certainty was open.
However, Ustilis closed this door sometime after the era of al-Sharif al-Murtada (d. 436/1044)
and Ibn Idris al-Hilli (d. c. 598/1201).8 It is with this framework in mind that the author entitles
his treatise Fath al-bab ila l-haqq wa-l-sawab (“Opening the Door to the Truth and the Right”). It
was the adoption of new hadith terminology and rationalising the necessity of engaging in ijti-
had, Mirza Muhammad argues, that led to this division among classical and post-classical Twelver
scholars.



146 Shi‘ite Legal Theory

Jo oL s 2 SUakly el Jo 3 oy s INomdl mhas o o o ol colnist L
Y ol o V1 Ul e el o i Joy o)) (gsleull odn Joo 2abeYl s U552

Lo iy oty do aly Lasyy o2 oSOl oS3 SV Old 3 sy SO 0 1555[5]
obo MU 6 oladl oy Je o2 Al By 15Ty 15 Loy U g g&ij

D6 s L s 3 p caasl) el JB 6]

IS s cant gl 1 g ORI Blis pdab oy o8 gl 13 g a2 13w o) SOT Lkl
s el o WA S s e 15 g w0 G RIS )y o sl 1 o o
o illy sy 1 e %A Ay Sy gl B0 Sl 0 13 (s g 13 3 s 15
PuOde Yl Sl Y s e B s S Al 480

fE Tl Ol i L o ¢ ple W) e L6 230 BT 1Y) 4 JI[7)

G bl Canly canle Bim 3 ) O @l Byl Gastll it 0L e s[8]
3 ool Doy 7B S5 cCpsoilly Cpopoll Uy ecpially Ciaslial) 857 e cangmry
ccppll oL LT L) oy W alST 067 Jy vaosle et piig Y ecgialadl €7 0367 o iy
e Gl L/:JLU ‘Wi S (s &WT; ek Mdly 6 BNy ciel Ny 6ol eyl
SRl Chsy 1 V) sl atd) ol ity ¢ fpatiglly 200U e W) sl Yy ety ous® o0
oAl g by ool O L by ccreall SLET LTy o LAl Galld) U il
Jsb e oSN Joor Aoy 0l g8 DBI 21, ¢ ptasdt) KT sy Bl sl #6,
PV sl 8 b O s s 3 o s 0L g 1Y dnrs O3, Syl
Y, o831, g;\, LA e LY 0L e W)y g Lally 1 (£10 a8 e el 5005
Sl 455 oo bWy 02 (o115 OF Oy 2l (g i @ epL ALy T
o S U1 o LN BT ALY e oL ﬁif, o2 ey -comnl e &
S L img Y plan ¥ o Lptt ¥ 213 atls pl SOl e o il (L) 5 236
(i 3ogh) oy (e ganl) il ol 0 ol ot By 201 L 3 103 Y1 Ll O e <l
G pl| Oy il LI il oles ade- Bl (I Slesy bl BV oK,
Ao O i sl ) e Bt L,

13 390uasccg;KH 15 B: &opw
14 Missing in B. 16 D: adYl/4:L )



Chapter 5: al-Akhbari, Fath al-bab 147

In his analysis, Mirza Muhammad poses the following questions: What is insidad and what led
to its occurrence? Does such a theory agree with or contradict the fundamental teachings of
Twelver Shi‘ism? What evidence do Usiilis cite in support of this theory? Mirza Muhammad’s
treatise aims to identify these proofs and assess their validity and meaning. At the outset of his
refutation of Usiili arguments, the author, alluding to the importance of engaging in examining
his opponent’s views, cites a sermon of ‘Ali b. Abi Talib in which he discusses the necessity of
diagnosing evil to know righteousness and recognising the one who errs and violates the com-
mandments of the Qur’an to know how to truly follow it.°

[7-8] The First Argument

Ustlis claim that the occultation of the twelfth Imam appears to have closed the door to ascer-
taining definitive knowledge and truly knowing the rulings of God. Mirza Muhammad responds
that one must distinguish between the disappearance of an individual and the disappearance of
his intellectual legacy, particularly when his charisma attracted numerous followers who record-
ed his teachings, made arrangements to disseminate his commandments, and also preserved the
words and teachings of his venerated ancestors. The disappearance of an imam, Mirza Muham-
mad argues, should not lead one to conclude that his legacy has vanished. The occultation of the
twelfth Imam occurred at a time in which there was a vibrant culture of writing and learning.
Shi‘i authors produced numerous notebooks and works of hadith. Leading scholars also directly
transmitted their knowledge to students. It is for the same reason we know of the existence of
ancient prophets, pharaohs, and other rulers. We know about their beliefs and the ways in which
they treated members of their respective communities. Likewise, we are able to recite verses of
poetry belonging to poets and discuss the views of various philosophers who lived in the ancient
world. Despite the numerous generations separating us from them, we still rely on the insights of
meticulous scholarship and the wisdom of ascetics and the spiritually enlightened from centuries
past.

If one desires to know the teachings of the Prophet and his righteous descendants, then there
are famous and trustworthy scholars of hadith who transmit such knowledge from one genera-
tion to the next. This is coupled with God’s grace which has ensured the preservation of the
teachings of the Prophet and the descendants of Fatima who are the unequivocal proofs (hujaj,
sing. hujja) of God. In support of this response, the author lists twelve reports [9-20] from the
Imams.
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[9-13] Al-Sadiq states, “God holds humans accountable for that which he provides and teach-
es them.”'° By contrast, humans are not responsible for that which God conceals from them. In
another report, al-Sadiq explains, “God does not oblige humans to independently know anything,
rather, they expect God to teach them. When God provides them with knowledge, then they are
obliged to accept those teachings.”!!

In another report, al-Sadiq cites a number of verses of the Qur’an as evidence that God always
identifies the paths of guidance and misguidance before holding members of a community re-
sponsible for their decisions and actions. For example, Qur’an reads, “Indeed we guided him to
the path, be he thankful or ungrateful.”’> The Imam interprets the verse in the following way,
“We provide him with knowledge, but he either takes it or casts it aside.” Qur’an reads, “As for
Thamiid, we provided them with guidance, but they preferred blindness to guidance.”?® Al-Sadiq
interprets this: since God gave them knowledge, they intentionally chose blindness over guid-
ance. They were fully aware of what they were doing.'* When a disciple asks al-Sadiq about the
verse, “Have we not shown him the two paths?”!® he explains, “it is the virtuous path and the evil
one.”’¢

[14] In a more detailed explanation of the above arguments, al-Sadiq is reported to have ex-
plained that God is the source for all knowledge pertaining to religion. Even when command-
ments cannot be properly carried out, God provides knowledge regarding the appropriate reme-
dy in such cases. It was God who commanded the Prophet to worship him, but then caused him
to sleep. It was God who then awoke the Prophet and taught him that one could offer a lapsed
prayer upon waking. It is the same with the one who is obliged to fast, but then falls ill. It is God
who provides one with good health and causes one to fall ill. For this reason, God instructs a sick
person to make up for a missed fast only once he is in better health. God never commands any-
thing beyond the capacity of humans. Humans only fail to carry out his commands when there is
no goodness in their own selves.!”

[15-17] Mirza Muhammad then turns to three reports that substantiate the quintessential
doctrine of Twelver Shi‘a, namely, that there should always be a deputy of God on earth. This
deputy serves as God’s unequivocal proof (hujja) of all that is right. Al-Sadiq states, “God cannot
hold members of a community accountable without an imam who first provides them with
knowledge.”'® According to another report, “God never leaves the earth without one endowed
with knowledge. Otherwise, no one would know truth from falsehood.”*®
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[18-19] The next set of reports reiterate the necessity of turning to the Imams for knowledge
and the perils of ignoring their guidance. “Those who enter homes by their doors are guided,
those who do not, fall into ruin...so follow God’s Messenger and his Household! Profess that
which God reveals and follow the representatives of guidance for they are the signs of trust and
security.”? Al-Sadiq states, “God decrees that all things must have a cause. Each cause has an
explanation. For every explanation there is a clear sign. For every sign there is a door that speaks.
Those who know of this door, know it well; those who do not remain ignorant. We and God’s
Messenger constitute that door.”*

[20] In a sermon attributed to ‘Ali b. Abi Talib, he is believed to have said that humanity
continues to benefit from God’s deputy and his guidance even in his absence. He states, “O Lord!
Indeed, your earth must always have your hujja to all of humanity. One who guides all people to
your religion and provides them with your teachings. In this way, their responsibility to obey you
remains and they are not led astray after choosing faith. Indeed, you guide them with such a
person. Sometimes he is manifest, but people refuse his guidance. At other times he is concealed
and so people await his return. And if the Imam disappears altogether and they are secure from
violence, then, at the very least, they still have access to his teachings and traditions. His faithful
followers serve as repositories for such teachings and know them very well.”??

[21] Mirza Muhammad concludes that the occultation of the Imam, however long its length,
does not bar the Shi‘i community from accessing correct knowledge and certainty. Were this the
case, his occultation would nullify God’s unequivocal proof in the world.

[22] Ibn Qiba al-Razi (d. before 317/929) states, “In the Imami [Twelver Shi‘i] school, Islam-
ic rulings (ahkam) are explicitly designated (mansiisa) [by God]. It should be clarified, however,
that we do not mean that every ruling is explicitly pronounced by the law-giver. Rather, that
there are general principles that are explicitly specified. Whosoever understands these principles,
will know rulings without resorting to analogical reasoning or personal judgment.”?

[23-24] Sahib al-Ma‘alim further cites the opinion of al-Sharif al-Murtada that most reports
preserved in well-known Twelver Shi‘i hadith collections were, in fact, undoubtedly authentic.?*
He is sure of this because such reports were either widely-transmitted in every generation (mut-
awatir) or possessed another indication (amara) of their authenticity and the truthfulness of their
transmitters. Thus, al-Murtada believed such hadith engendered certainty even in cases where
they appear to possess only a single chain of transmission. Elsewhere, al-Murtada is asked direct-
ly, “If you reject the use of solitary reports (al-akhbar al-ahad), then what recourse would one
have in resolving any legal (figh) matter?” He responds that the views of the Twelver Imams on
most legal matters are necessarily known (bi-I-dariira) through widely-transmitted reports. Those
few legal matters that do not fall into this category are further backed by a consensus among
Twelver Shi‘a. In cases of contradictions, if one can ascertain that a particular opinion is the cor-
rect ruling, then one should take this course. Otherwise, one is free to choose between the avail-
able legal opinions.*
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[25] Mirza Muhammad concludes his response by citing the titles of the Twelver Shi‘i hadith
collections from which he cites these twelve reports: al-Kafi, Tafsir ‘Ali b. Ibrahim and the works
of al-Nu‘mani (d. 360/971), al-Himyari (d. after 293/905 or 305/917), al-Saffar (d. 290/903)
and al-Sadiiq (d. 381/991).

[26] The Second Argument

Usiilis claim that speech yields only uncertain knowledge. When we encounter such speech in
statements attributed to the Twelver Imams, there remains doubt on whether our understanding
of the statement reflects the appropriate ruling of the Imam on a legal matter.

[27] Mirza Muhammad responds that those reports which preserve the teachings of the Imams
on legal and religious matters are neither rare, unique, nor vague and multivalent. Most, if not
all of them, are clear statements. One who examines them will understand their intended mean-
ing. If speech, in general, did not ever yield certainty, one would never be able to claim under-
standing of anything. There would be no coherence in the study of language, literature, law, or
history. No jurist, for example, could ever discuss the concept of consensus (jjma‘) since it is
predicated on one’s ability to read and understand legal discussions in different books written
over many centuries.

Mirza Muhammad writes that scholars understand the meaning of the vast majority of reports
that they encounter from the Imams. Similarly, scholars mostly understand classical Arabic po-
etry despite its complex use of symbolism, metaphor, and uncommon expressions. Usiili attempts
to cast doubt on the epistemic value of speech itself is a poor attempt to refute the irrefutable.
Were one to cast doubt on certainty on the basis of any conceivable possibility, despite clear
evidence to the contrary, then nothing would ever be established in any discipline, be it religion,
philosophy or science. Prophets and Imams addressed members of their societies according to
their mental capacities. They did not speak in riddles. On occasion, there may be ambiguities
(mutashabihat) or cases of misunderstanding, but they do not negate the certainty that unambig-
uous cases (muhkamat) yield. The majority of speech falls in the latter category. Supporting his
claim concerning the harmonious relation between Imams’ words and the understanding of their
addressees, the author cites two reports.
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[28-29] God’s Messenger said, “God commanded us, as prophets, to address individuals ac-
cording to their mental capacities.”? Imam al-Sadiq also stated that the Prophet never addressed
humanity using the full potential of his intellect.?” The implication is that had the Prophet at-
tempted this, his community would have neither understood nor accepted his beliefs.

[30] Mirza Muhammad then makes a metaphysical and spiritual argument. He believes that
words and their respective meanings are divinely linked. One understands the intended meaning
of speech only by means of divine assistance, a type of inspiration or revelatory experience. In
this way, the faithful come to understand divine commandments. This process cannot occur if
uncertainty and speculation underpin it. Saintly scholars (ashab al-idrak) will even understand
those statements that appear to be ambiguous, vague or riddles. It is God who endows them with
certitude when they read such texts and offer interpretations.

[31] The Third Argument

Ustilis argue that antagonism toward the family of ‘Ali and Shi‘ism led the Imams to dissimulate
and use their discretion in sharing their religious beliefs. The possibility of such pressures affect-
ing their statements prohibits us from having certainty in regards to the intended meaning of
their speech. Therefore, the best that one’s intellect can grasp is the speculative meaning of the
statements of the Imams reported in the hadith.

[32] Mirza Muhammad responds that such a possibility does not affect every statement pro-
nounced by the Imams. It cannot be used as a reason to cast doubt on their speech on every
topic either. Even in cases where the Imam makes a pronouncement in the state of dissimulation
(tagiyya), obedience to such a command under those circumstances is, in fact, the correct ruling.

[33-36] Mirza Muhammad restates his argument in metaphysical and spiritual terms. The
objective of humanity is to seek perfection, which is fulfilled by surrendering fully to the divine.
This surrender occurs only when humans accept the teachings and follow the examples of infal-
lible guides with access to revelation and wisdom from God. Humans are in need of these guides
who serve as doctors for their spiritual ailments. The remedies that they offer are the teachings
and commandments of the sacred law. God would not leave humanity without such a doctor or
his remedies. People are in constant need of both. As long as this need for guidance exists, God
must provide it. However, when a community turns on such a doctor and conspires to murder
him, God may conceal this person while keeping his remedies and the wisdom that he can offer
accessible to the community. God also empowers righteous disciples of this doctor to carefully
preserve and disseminate his teachings far and wide. To fulfill this objective, disciples establish
circles of learning and compose numerous books. Through these means, God averts any future
objection from humans that they were unfairly left without guidance. God always provides a
compelling argument or proof (hujja) to humanity in support of God’s religion. In this way, hu-
mans are fully aware when the paths that they choose are sinful or righteous. Mirza Muhammad
cites a few verses of the Qur’an to support this doctrine.
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Were humans to lose access to the teachings of the prophets and Imams, then it would not
make any sense for God to impose on them moral obligations (taklif). This would be akin to con-
cealing the spiritual doctor and all his remedies with him. It would be unfair for God to expect
people to know how and when to use the right remedies to heal themselves. God would also have
no compelling evidence to support holding such people accountable or punishing them for failing
to fulfil God’s expectations of them. It also does not make sense for God to expect the righteous
among them, let alone those with spiritual maladies, to speculate or guess which remedies may
help people. The opinion of the enfeebled is itself enfeebled. If the masses possessed the ability to
identify and provide people with the correct remedies, they would be doctors.

[37] In a debate between Hisham b. al-Hakam (d. 179/795), the renowned companion of al-
Sadiq and a certain Syrian, representing proto-Sunni doctrine, both agree that God, in his wis-
dom, knows the needs of humans and provides them with guidance. The Prophet served as God’s
hujja. He served as God’s representative on earth, he taught people their responsibilities to God
and aided those in need. The community obviously turned to the Prophet as their authority on
religion. In this way, he prevented dissension in religious matters. When Hisham asks the Syrian
who served as God’s hujja after the Prophet, the Syrian responds that the Qur’an and the Proph-
et’s example (sunna) fulfilled this function.

When Hisham asks whether the Qur’an and the Prophet’s example suffice in preventing dis-
sension in the Muslim community, the Syrian responds in the affirmative. Hisham then forces
him to reconsider this belief, “If this is the case, then why do you and I disagree with one anoth-
er [as — what later came to be known — a Sunni and a Shi‘a]? Why have you come here from
Syria to debate me?” When the Syrian falls silent, Ja‘far al-Sadiq, who is observing the debate,
asks, “Why don’t you respond?”

The Syrian says, “If I claim there is no disagreement between us, then this would be a lie. If I
claim that the Qur’an and the Prophet’s example prevent people from such disagreements, then
this would also be false, since they are multivalent and can be potentially interpreted in different
ways. If I admit that we indeed disagree with one another and each of us claims to be right, then
the Qur’an and the Prophet’s example have not succeeded in preventing dissension among us.”
The Syrian then asks Hisham two key questions. First, whether he believes that there is a person
who can authoritatively identify which Muslims are right from those who are wrong on religious
matters after the Prophet. Second, if it is God who provides the community with such a person.
Hisham answers both in the affirmative. The Prophet fulfilled such a function in his lifetime,
while al-Sadiq is this person at the moment. Al-Sadiq does this by means of knowledge that was
transmitted and inherited from grandfather to father to son.

The Syrian asks, “But how can I be sure of this?”

Hisham answers, “Ask him whatever you like.”

The Syrian says, “I no longer have any excuse not to. I will need to begin asking him ques-
tions.” Mirza Muhammad ends his citation of the report here, but in al-Kafi, the Syrian converts
after al-Sadiq reveals his miraculous knowledge of everything that occurred on his trip.?
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[38] Mirza Muhammad states that the above report clarifies the purpose of Imams. One must
turn to the Imams or their teachings to avoid dissension, know one’s duties to God, and correctly
understand the Qur’an and the Prophet’s example. One cannot truly benefit from either of these
two sources of guidance without the Imams who authoritatively interpret them. In their absence,
their hadith continue to provide such guidance.

[39-41] Returning to the subject of tagiyya, Mirza Muhammad cites three reports that indicate
that when the Imam makes a pronouncement while dissimulating, his partisans are rewarded for
obeying such a command. Al-Sadiq, for example, states, “If one follows such an instruction, there
is good in it and he receives a greater reward.”?° In another report, he states, “One is rewarded if
one obeys it and commits a sin if it is ignored.”* In this way, Mirza Muhammad defuses the ar-
gument that obeying statements of the Imams potentially made while dissimulating may lead
disciples to the wrong ruling. Those rulings, in fact, are the correct ones to follow in those cir-
cumstances.

[42] The Fourth Argument

Ustlis argue that the continued presence of ambiguities undermines our ability to understand
even the unambiguous reports of the Imams resulting in the closure of the gates of certainty.

[43] Mirza Muhammad responds that the ambiguous and unambiguous are easily distinguish-
able. One should apply unambiguous principles when encountering ambiguities to ensure com-
pliance with sacred law. One can also compare ambiguous texts to unambiguous ones to inter-
pret them correctly. If none of these methods work, then one should defer interpreting them
since the Qur’an and the Prophet’s example can have ambiguities. ‘Ali b. Abi Talib once stated
that the Prophet’s example, very much like the Qur’an, includes commands that abrogate previ-
ous instructions. “They also include the general, the specific, the unambiguous, and the ambigu-
ous. Some of the Prophet’s words were multivalent. His commands, like the Qur’an, included the
universal and the contingent. The one without knowledge fails to determine the exact nature of
God’s and his Messenger’s commands. Indeed, the Qur’an states, ‘Accept that which the Messen-
ger provides you and refrain from what he forbids you.””*!

[44-45] Thus, the Imams encourage the faithful to follow those instructions that are unambig-
uous and to rely on them for guidance. Muhammad al-Baqir also warns those who do not know
the Prophet’s abrogated instructions or how to differentiate the unambiguous from the ambigu-
ous to refrain from providing the laity with their own legal opinions. Al-Bagqir is referring to some
of his contemporaries who were renowned as authorities in Islamic law and attracted followers.>?
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[46] If, on account of ambiguities, Mirza Muhammad summarises, the faithful were not re-
quired to comply with unambiguous commands, then this would ultimately lead them to aban-
don the Qur’an and the sunna altogether and there would remain no substantive difference be-
tween the two categories.

[47] The Fifth Argument

Usiilis argue that the hadith literature that has reached us includes many contradictions. These
contradictions have led to some misunderstanding and prevented the faithful from having cer-
tainty or truly knowing the rulings of God. Their knowledge, therefore, can be described as only
speculative or uncertain.

[48] Mirza Muhammad responds that no contradictions exist in the rulings of the Imams. The
Imams occasionally discuss accommodations that can be made for someone who cannot fulfil an
obligation. In other cases, Muslims have a choice in how or when to fulfil obligations. Some
without expertise may identify these secondary rulings as contradictions, but they do so in error.
Moreover, the Imams have provided us with instructions and procedures that resolve these ap-
parent contradictions. They also informed us of certain accommodations to assist us in fulfilling
our duties to God, but people make the practice of religion more rigid and difficult for them-
selves.

[49] “Ali b. Hanzala once asked al-Sadiq a legal question and after receiving the answer asked
whether the ruling would change under different circumstances. When al-Sadiq answered in the
affirmative, they ultimately discussed how the corresponding ruling would change under four
different circumstances. Pleased with the exchange, ‘Ali b. Hanzala then turned to a companion
and said that he now fully understood the legal matter. When al-Sadiq heard him say this, he
cautioned him against believing that and explained, “Some matters are absolute and have only
one ruling...other matters can accommodate varying circumstances and conditions with greater
flexibility. This is but one example. I could provide seventy different rulings for your legal ques-
tion depending on the circumstances.”**

[50] Mirza Muhammad then turns to the Usiilis reminding them that they should not discard
hadith that discuss rulings for exceptional cases simply because they appear to contradict other
reports discussing universal principles and normative practices.

[51-54] To support his claim that the reports of the Imams are not essentially contradictory
as they might appear, Mirza Muhammad cites four reports. Al-Sadiq, in the first report, states
that an imam can offer varying rulings on a subject just as verses of the Qur’an can be recited in
more than one way.?* In the second report, the Imam is believed to have offered the following
advice, “He who knows that we speak only the truth should trust what he knows about our teach-
ings. If he later hears something that appears to contradict it, he should know that we made a
strategic decision to protect him with such a statement.”*> Al-Sadiq appears to be referring to
those instances where he or another Imam may have felt compelled to dissimulate. He explains
that such dissimulation protects Shi‘a from harm that would otherwise have befallen them in
openly sharing their views. In the third report, al-Sadiq explains that when Shi‘a encounter con-
tradictory rulings from the Imams and are unsure of the appropriate command to follow, then
they should defer making a decision until they are able to learn more information that can re-
solve the issue. In the meantime, it is acceptable for them to choose to abide by any of the rulings
that they encounter.%¢
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In the last report, Mu‘alla b. Khunays asks al-Sadiq, “If I hear of a report from an earlier Imam
and then hear another from the most recent one, which one should I follow?” Al-Sadiq responds,
“Abide by what you know until you receive further instructions from the living Imam and then
abide by the latter. In any case, rest assured that we would never instruct you to do anything God
deems unlawful.”*”

[55-56] Despite his occultation, Mirza Muhammad asserts, the twelfth Imam continues to
guide his Shi‘a in matters of religion, particularly that which concerns with contradictory re-
ports. The author cites two rescripts from the twelfth Imam in which the latter assures his follow-
ers that even in his concealment he is aware of their affairs. The Imam also explains that in cases
where they encounter conflicting reports about a ruling, they are free to choose either of the two
commands.3

[57] Mirza Muhammad advances that the tools and techniques used by Usiilis in their treat-
ment of conflicting reports resemble Sunni methodologies which are unequivocally condemned
by the Imams. None of the key Shi‘i hadith collections he consulted, Mirza Muhammad argues,
contain a single report from the Imams, authentic or weakly-attested, ever encouraging Shi‘a to
defer to their own independent judgments or use speculative tools such as analogical reasoning.
In cases of ambiguity, they consistently encourage Shi‘a to abide by one of their instructions
transmitted in the hadith and to defer judgment on what is the correct ruling until clarification
from the Imams can be sought. Mirza Muhammad asks how one can claim from all of this that
the sacred law authorises individuals to speculate their own independent views on religious and
legal matters? Reliance on one’s own linguistic analysis of scripture or personal preferences is
unreliable and highly subjective. The use of such methods cannot be considered acceptable or
lawful. This argument is buttressed by citing six reports of the Imams:

[58] In one report, al-Sadiq admonishes a disciple who asks him to speculate on a matter. He
says, “Far from us are we to ever offer our own personal opinions. I only answer your questions
with what I know from God’s Messenger.”*

[59] In another report he states, “By God, you are followers of the religion of God, his Mes-
senger, and ‘Ali b. Abi Talib. This religion is the Prophet’s legacy to us. We are only custodians
who cherish and safeguard it.”*°

[60] It is also reported that al-Sadiq explains that those who rely on their personal opinions
in religious matters are never prosperous, whether they are right or wrong. God is the only
source of all commandments in the sacred law. He does not reward a person who independently
guesses the correct ruling. As for the person who is wrong, he is guilty of lying about God and
what constitutes the ruling of God.*
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[61] In another report, Sama‘a b. Mihran admits to Miisa al-Kazim that sometimes he will rely
on analogical reasoning (qiyds) to resolve minor issues in which there does not seem to be any
instructions from the Imam. Al-Kazim warns against using any form of analogical reasoning,
even on minor issues. If one knows the ruling on a matter because of a general principle or spe-
cific instruction that an Imam has taught, then one can abide by that instruction. Otherwise, he
should refrain from giving any personal opinion.*

[62] Muhammad al-Baqir states in a long report that God never delegated legislative authori-
ty to an angel or prophet. No one but God may provide commandments and prohibitions in the
sacred law.*

[63] In a long report that al-Sadiiq transmits from Sa‘d b. ‘Abdallah al-Ash‘ari al-Qummi, ‘Al
al-Rida, the eighth Twelver Imam, instructs his followers on how to deal with conflicting reports
and novel questions. He reiterates that some matters are uncomplicated: one should respect the
authority of the Qur’an and the Prophet in matters clearly identified as lawful or unlawful. In
some cases the Prophet might express his disapproval of a thing in one report, but condone it in
another. By tempering his disapproval with permission to engage in the activity, the Prophet is
clarifying that the action is discouraged (makrith) rather than unlawful (haram). If one sees no
instructions at all in regards to a subject, then one should refrain from offering any personal
opinions, as noted in [61]. In those cases, al-Rida states, “Do not venture to offer your own per-
sonal opinion. It is your duty to remain steadfast to what you know to be true and to eschew any
speculation. Withhold judgment and examine the subject until our teachings clarify the matter
to you.”* While al-Rida’s instructions seem to refer to a living imam’s intervention, Mirza
Muhammad would likely support the belief that such clarification may also come from a schol-
ar’s discovery of a text or realisation of its relevance.

Endnotes

1 Usual references for his life are al-Khwansari, Rawdat al-jannat (Tehran, 1392/1972), v. 7, pp. 127-146
and al-Tunikabuni, Qisas al-ulama (Tehran, 1364Sh/1985), pp. 131-132. A full chronology of Mirza
Muhammad’s life and adventures remains a desideratum in the field.

2 He records his birthdate as “Monday, 21st Dhii 1-Qa‘da ~x2&” — »x2& corresponding to 1178AH (equiv-
alent to 12th May 1765). See Akhbari, Sahifat al-saf@’, fol. 256r (Majlis-e Shiira-ye Islami Library,
Tehran, MS #9487).

3 Muhammad Husayn Kashif al-Ghita>, al-‘Abaqat al-‘anbariyya (Beirut, 1418/1998), p. 185.

4 There exists an uncritical edition (which appears to be a straightforward transcription of a manuscript)
published in 1342/1923-24) in Najaf: in this edition, the work reaches 187 pages. After Kumail Rajani
and Nebil Husayn completed the critical edition printed here, the Manshiirat Dar al-Husayn in Karbala
published a new typeset of the 1923-24 Najaf edition and added a few references. That edition reaches
317 pages, with an introduction and notes.

5 Agha Buzurg al-Tihrani, al-Kiram al-barara (Beirut, 1430/2009), p. 205.

6 Agha Buzurg al-Tihrani, al-Dhari‘a ila tasanif al-Shi‘a (Beirut, 1403/1983), v. 16, p. 105 #133. The
bibliographical database Fihristwareh-ye dastnawishthday-e Iran (vol. 7, pp. 860-861) lists 16 manuscripts
of this work housed in different libraries of Iran.

7 Al-‘Amili, Sharh al-bidaya fi ilm al-dirdya (Qum, 1390Sh/2011), pp. 29-30; al-‘Amili, Muntaqa l-juman
(Qum, 1362Sh/1983), pp. 2-3.

8 Al-Sharif al-Murtada, al-Dhari‘a ila ustl al-shari‘a (Tehran, 1348Sh/1969), pp. 517-562; Ibn Idris al-
Hilli, al-Sar@ir (Qum, 1410/1989), v. 1, p. 47.

9 Al-Kulayni, al-Kafi (Tehran, 1407,/1986), v. 8, p. 390.
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CHAPTER 6

The Chapter on Analogy (Qiyds) from the Hashiyat al-Fusil al-lw’lv’iyya
of Ahmad b. ‘Abdallah Ibn al-Wazir (d. 985/1577)

Sarah Islam and Jan Thiele

Introduction!

The text presented in this chapter is a commentary upon Sarim al-Din Ibrahim b. Muhammad
al-Wazir’s (d. 914/1508) al-Fusiil al-lw’li’iyya. Sarim al-Din al-Wazir was a prominent Yemeni
Zaydi scholar of his time.? His birth has, in most cases, been dated as 834/1431, although Tab-
aqat al-Zaydiyya al-kubrd, an important bio-bibliographical source for Zaydi scholars, dates
al-Wazir’s birth in 806/1403-4.% Al-Wazir’s family descended from the founder of the Zaydi
imamate in Yemen, al-Hadi ila 1-Haqq (d. 298/911), and consequently also from the second Shi‘i
Imam al-Hasan (d. 50/670). While the sources do not specify the place of al-Wazir’s birth, it was
suggested that he hailed from Sa‘da, his father’s hometown.* This appears to be a likely hypoth-
esis, considering that biographical reports relate that al-Wazir received part of his education in
the North Yemeni city. He later moved to San‘@’, where he continued his studies.

Al-Wazir studied theology and legal theory with numerous teachers. He studied not only Zay-
di works, but also — with an Egyptian Shafi‘i scholar — al-Subki’s Jam* al-jawami*, Arabic lan-
guage, applied law (furi9), Prophetic traditions as well as traditions of the Prophet’s family (Ahl
al-bayt), biographies of the Imams (siyar), exegesis and other disciplines.® He is described as an
outstanding scholar in the field of ijtihad® and as a firm adherent of the doctrines of the Zaydi
Imams.” Another indication of his scholarly prominence is the number of students mentioned by
biographical sources, which include the Imam Sharaf al-Din Yahya b. Shams al-Din (d. 965/1558)
and the Imam’s son Ahmad. Al-Wazir died in Jumada I 914/1508 in San‘@’.

Al-Wazir was renowned for his contributions to the field of legal methodology,® and al-Fusiil
al-lw’lv’iyya — a commentary upon which is presented in this chapter — was his most important
book in this field.® He was also prolific in the field of Zaydi and Prophetic hadith, as well as re-
lated areas. In addition, he was the author of a commentary upon one of the most important
works of Zaydi law, Imam al-Mahdji li-Din Allah Ahmad b. Yahya b. al-Murtada’s (d. 840,/1436—
37) Kitab al-azhar, entitled Hiddyat al-afkar ila ma‘ani l-Azhar fi figh al-a’imma al-athar.

Al-Fusiil al-lu’lv’iyya has survived in numerous manuscripts, and those we were able to consult
(though not the originals, but in digital form) all contain extensive commentaries between the
lines and in the margins. In the case of other manuscripts, which we were unable to check, we
know from their descriptions in catalogues that they also contain interlinear or marginal com-
mentaries. It is very likely that even in cases where catalogues do not mention any commentar-
ies, the copies actually contain them: considering the lack of any standards for the description of
manuscripts in our field, information offered by catalogue entries is often rudimentary and un-
systematic. A list of the manuscripts of al-Fusil al-lu’li’iyya we were able to locate is provided
below.
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When we inspected a selection of copies of al-Fusil al-lu’lu’iyya, we observed that the same
interlinear or marginal notes were found in more than one manuscript. This means that they are
not the individual comments, remarks, or explanations of the scribes or the readers of the specif-
ic manuscripts, but rather that these commentaries consist of textual material transmitted along
with the basic work by al-Wazir. In addition, there are at least three independent commentaries
on al-Fusil al-lw’lv’iyya, that have been attributed to specific authors: Lutfallah b. Muhammad
al-Ghiyath’s (d. 1035/1625) Sharh al-Fusil, al-Hasan b. ‘Ali b. Muhammad al-Jalal’s (d.
1079/1668-69) Nizam al-fusil and Salah al-Din Salah b. Ahmad b. al-Mahdi al-Mwayyadi’s (d.
1044/1635) al-Darari al-mudi’a.*®

Finally, there is a fourth commentary, which to the best of our knowledge has been noticed so
far only by Lofgren and Traini in their catalogue of the Arabic manuscript collection of the Am-
brosiana Library in Milan: under the number 879 (ar. E 49) they record a Hashiya on al-Fusiil
al-lw’lv’iyya collected by Ahmad b. ‘Abdallah b. Ibrahim b. Muhammd Ibn al-Wazir (d. 985/1577).1
Ahmad b. ‘Abdallah was Sarim al-Din al-Wazir’s great-grandson and a scholar who was particu-
larly renowned for his expertise in the field of Tradition - in this field, he wrote a work entitled
al-Ahadith al-mustahsana.'> We were unable to consult the Milan manuscript, but we identified
three additional copies of the same work:

1) a MS from a private Yemeni library that was digitised by the Zayd b. ‘Ali Cultural Founda-
tion'® (IZbACF no. 110-02, fols. 82a-137a - the metadata about the digital copy does not
specify the original manuscript’s whereabouts, and we were unable to identify the codex
with any of the manuscripts described in catalogues of private Yemeni manuscript librar-
ies); fol. 82a has a marginal note that allows us to attribute this compilation to Ahmad b.
‘Abdallah Ibn al-Wazir, and which reads hadha kalam lil-fagih Ahmad b. ‘Abdallah al-jami‘
li-hadhihi al-hashiya;

2)  MS Berlin, Staatsbibliothek, Glaser 180, where the title is given on fol. 1a as Hashiyat al-
Fustil li-mawlana Sarim al-Din al-Wagzir without indication of its compiler.

3) MS Vienna, Austrian National Library, Glaser 61 is a manuscript of al-Fusil al-lu’lu’iyya
which has a copy of the Hashiya in the margins.

Lofgren and Traini describe the Hashiya as consisting of extracts from two commentaries abbre-
viated by the sigla > and a, the first of which they identify with al-Mw’ayyadi’s al-Darari al-
mudi’a. In fact, the Hashiya appears to include extracts from more than these two texts, consider-
ing the use of additional abbreviations for sources, including 2, & b, o, S o and others.
The Hashiya does not copy the text of al-Fusil al-lw’lu’iyya in its entirety. Rather, it quotes only
the passages of al-Fusiil that are subject to remarks or explanations. These citations are intro-
duced by the formula gawluhu and highlighted by the copyists in red ink. A large amount of the
textual material from the Hashiya is also found in the copies of al-Fusil al-lu’li’iyya in form of
marginal and interlinear notes. Yet we have not found any copy of al-Fusil al-lu’lu’iyya that con-
tains precisely the same selection of commentaries in its margins and between the lines — with
one exception: the abovementioned MS Vienna, Austrian National Library, Glaser 61, which is
nonetheless a specific case. Whereas all other consulted manuscripts of al-Fusil al-lu’lu’iyya place
their scholia and notes either near the text upon which they comment or use specific cross-refer-
ence marks, this is not the case with Glaser 61. Here, the comments are written as running texts
with precisely the structuring elements — headings (bab) and subheadings (fasl), and the intro-
ducing formula gawluhu - as found in the two other copies of the Hashiya. We were unable to
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consult the textual layout of MS Milan, Ambrosiana ar. C 37, that also contains Ahmad b. ‘Ab-
dallah Ibn al-Wazir’s collection of glosses, according to Lofgren and Traini.!®

As mentioned by Ahlwardt in his catalogue entry, MS Berlin, Staatsbibliothek, Glaser 180 is
incomplete, and the end of the text is missing.'® The text in IZbACF no. 110-02 ends on fol. 137a
with a quotation from the chapter bab al-ijtihad in al-Fusil al-lu’li’iyya and then marks the end of
the commentary by ~.£.'7 This suggests that the Hashiya was never completed: that is, it never
covered the entire al-Fusil al-lw’lv’iyya.

In the following, we will present a passage from the beginning of the chapter on analogy (qi-
yas) from the Hashiya (IZbACF no. 110-02, fols. 103a-b; MS Berlin, Staatsbibliothek, Glaser 180,
fols. 116a-118a; MS Vienna, Austrian National Library, Glaser 61, fol. 133b). Before we turn to
the text itself, we provide a list of manuscript copies of al-Wazir’s al-Fusil al-lu’lu’iyya based on
a survey of relevant catalogues of Zaydi manuscript collections; we indicate whenever we know
that they contain marginal or interlinear notes and, for those manuscripts we were able to con-
sult (marked with an asterisk), whether their marginal or interlinear notes partly overlap with
the Hashiya.

List of Manuscript Copies of al-Wazir’s al-Fusil al-lv’lu’iyya

1)  MS Munich, Bayerische Staatsbibliothek, Cod. arab. 1182, ZMT 00008; copied 918/1512;
Sobieroj, Arabische Handschriften der bayerischen Staatsbibliothek zu Miinchen unter Einschluss
einiger tiirkischer und persischer Handschriften, pp. 273-274, no. 124

2)  MS Maktabat Muhammad b. Yahya b. ‘Ali al-Dhari, no. 793; copied 973/1565-66; al-Hib-
shi, Fihris, p. 330

3) MS San‘@, Maktabat al-Awqaf, no. 1627; copied ca. 982/1574-75; al-Ruqayhi, et al.,
Fihrist, v. 2, p. 837

4) MS San‘@, al-Maktaba al-Gharbiyya 904; copied 1012/1604; according to the catalogue
entry, it contains between the lines and in the margins the commentary ‘known as al-
Jawahir al-mudia fi kashf ma‘ani I-Fusil al-lw’lw’iyya’, which is in all likelihood al-Mw’ayyadi’s
commentary entitled al-Dardri al-mudi’a; ‘Isawi, et al., Fihris al-makhtiitat al-Yamaniyya li-
Dar al-Makhtitat wa-1-Maktaba al-Gharbiyya bi-l-Jami‘ al-Kabir — San‘@, v. 1, p. 447

5) MS San‘@, al-Maktaba al-Gharbiyya 852; copied 1022/1613; ‘Isawi, et al., Fihris al-
makhtitat al-Yamaniyya li-Dar al-Makhtitat wa-l-Maktaba al-Gharbiyya bi-l-Jami‘ al-Kabir —
San‘@, v. 1, p. 447

6) MS San‘@, Maktabat al-Awqaf, no. 1502; copied 1022/1613; al-Ruqayhi, et al., Fihrist, v. 2,
p- 841

7)  *MS Maktabat Al Hashimi, no. 163, ZMT 01235, IZbACF 121-03; copied 1032/1623; con-
tains marginal notes, which do not overlap with our Hashiya; al-Wajih, Masadir, v. 1, p. 362
(here erroneously dated 1037 AH); digital images: https://w3id.org/vhmml/readingRoom/
view/144359

8) MS Milan, Ambrosiana ar. C 111; copied 1039/1630; Lofgren, and Traini, Catalogue, v. 2,
p. 176, no. 367

9) MS from unidentifiable private Yemeni library, IZbACF 436-02;® copied 1042/1633

10) MS San‘@’, Maktabat al-Awqaf, Majami‘ 87, fols. 22-113; copied 1044/1635; al-Ruqayhi, et
al., Fihrist, v. 2, p. 839

11) MS San‘@, Maktabat al-Awqaf, no. 1435; copied 1047/1638; marginal and interlinear
notes; al-Ruqayhi, et al., Fihrist, v. 2, p. 838


https://w3id.org/vhmml/readingRoom/view/144359
https://w3id.org/vhmml/readingRoom/view/144359

Chapter 6: Ahmad b. ‘Abdallah, Hashiyat al-Fusil al-lu’lu’iyya 171

12)

13)

14)

15)

16)

17)

18)

19)

20)

21)

22)

23)

24)
25)

26)

27)

28)

29)

MS Milan, Ambrosiana F 38; copied 1051/1641; contains ‘some glosses’; Lofgren, and
Traini, Catalogue, v. 4, p. 16, no. 1333

MS San‘@’, Maktabat al-Awqaf, no. 1440; copied 1051/1641; marginal and interlinear
notes al-Ruqayhi, et al., Fihrist, v. 2, p. 839

MS Milan, Ambrosiana ar. D 536:1; copied 1051/1641; with commentaries; Lofgren, and
Traini, Catalogue, v. 2, pp. 400-401, no. 792

MS San‘@’, Maktabat al-Awqaf, no. 1441; copied 1052/1643; al-Ruqayhi, et al., Fihrist, v. 2,
pp. 839-840

MS Milan, Ambrosiana ar. D 537:3; copied 1053/1643; Lofgren, and Traini, Catalogue, v. 2,
p. 401, no. 793

MS San‘@, Maktabat al-Awqaf, no. 1442; copied 1058/1648; al-Ruqayhi, et al., Fihrist, v. 2,
p. 840

*MS Berlin, Staatsbibliothek, Glaser 68, ZMT 00736; copied 1060/1650; extensive margin-
al and interlinear notes that partly overlap with the Hashiya; Ahlwardt, Kurzes Verzeichniss,
13, Ahlwardt, Verzeichniss, v. 4, p. 327, no. 4941; digital images: https://digital.staatsbib-
liothek-berlin.de/werkansicht?PPN = PPN732723744&view = overview-toc&DMDID = DM-
DLOG_0001&PHYSID =PHYS 0177

MS Maktabat Hammiid Muhammad Sharaf al-Din, no. 3; copied 1060/1650; al-Wajih,
Masadir, v. 2, p. 352

MS London, British Library, Or. 3795; copied 1062/1652 from a transcript of the auto-
graph; Rieu, Supplement to the Catalogue of the Arabic Manuscripts in the British Museum, pp.
175-176, no. 267

MS San‘@’, Maktabat al-Awqaf, no. 1439; copied 1062/1652; al-Ruqayhi, et al., Fihrist, v. 2,
p. 839

MS San‘@, al-Maktaba al-Gharbiyya 851; copied 1064/1654; ‘Isawi, et al., Fihris al-
makhtiitat al-Yamaniyya li-Dar al-Makhtitat wa-l-Maktaba al-Gharbiyya bi-lI-Jami‘ al-Kabir —
San‘@, v. 1, p. 447

MS San‘@, al-Maktaba al-Gharbiyya 850; copied 1065/1654; interlinear comments and in
the margins; ‘Isawi, et al., Fihris al-makhtitdt al-Yamaniyya li-Dar al-Makhtiitat wa-l-Maktaba
al-Gharbiyya bi-lI-Jami‘ al-Kabir — San‘@’, v. 1, p. 446

MS San‘@’, Maktabat al-Awqaf, no. 1434; copied 1066/1656; scattered marginal notes;
al-Ruqayhi, et al., Fihrist, v. 2, p. 838

MS San‘@’, Maktabat al-Awqaf, no. 1445; copied 1071/1661; marginal and interlinear
notes; al-Ruqayhi, et al., Fihrist, v. 2, p. 840

MS Milan, Ambrosiana ar. C 37; copied 1072/1662; extensive glosses in the margins and
on fols. 18b, 21b, 23a, 24a-b, 32a, 35a-b, 47a, 52b, 60b, 65a, 68b, 87b, 91b, 92b, 95a,
97b, 107a-b, 118b, 122-123a; these commentaries are by different authors and were col-
lected by al-Wazir’s grand-nephew Ahmad b. ‘Abdallah b. Ahmad Ibn al-Wazir; Lofgren,
and Traini, Catalogue, v. 2. p. 145, no. 293

MS Maktabat Al Hashimi, no. 161:3, fols.?; copied 1073/1662-63; al-Wajih, Masadir, v. 1,
p. 361

MS Maktabat Muhammad ‘Abd al-‘Azim al-Hadi, no. 175; copied 1073/1662-63; al-Wajih,
Masadir, v. 1, p. 479

MS Maktabat Muhammad ‘Abd al-‘Azim al-Hadi, no. 174; copied 1077/1666-67; al-Wajih,
Masadir, v. 1, p. 479
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MS San‘@, al-Maktaba al-Gharbiyya 903; copied 1077/1667; ‘Isawi, et al., Fihris al-
makhtiitat al-Yamaniyya li-Dar al-Makhtitat wa-l-Maktaba al-Gharbiyya bi-lI-Jami® al-Kabir —
San‘@, v. 1, p. 447

*MS San‘@’, Maktabat Muhammad b. Muhammad al-Kibsi, IZbACF 264-02 (only metadata,
digital images contain other MS), ymdi_03_44; copied 1079/1669; with marginal and inter-
linear commentaries that overlap with our Hashiya; al-Wajih, Masadir, v. 1, p. 230, no. 79;
digital images: http://arks.princeton.edu/ark:/88435,/1544bq37z

MS San‘@, al-Maktaba al-Gharbiyya 1230; copied 1093/1682; commentaries in the mar-
gins and between the lines; ‘Isawi, et al., Fihris al-makhtiitat al-Yamaniyya li-Dar al-Makhtiitat
wa-l-Maktaba al-Gharbiyya bi-l-Jami‘ al-Kabir — San‘@, v. 1, pp. 447-446

*MS Munich, Bayerische Staatsbibliothek, Cod. arab. 1180, ZMT 00006; copied 1097,/1686;
extensive marginal and interlinear notes that partly overlap with the Hashiya; Sobieroj,
Arabische Handschriften der bayerischen Staatsbibliothek zu Miinchen unter Einschluss einiger
tiirkischer und persischer Handschriften, pp. 270-271, no. 122; digital images: http://daten.
digitale-sammlungen.de/bsb00118344/image_151

*MS Vienna, Austrian National Library, Glaser 36, ZMT 00285; codex includes a poem
dated 1141/1729 and a reader’s note dated 1070/1660; comparatively few marginal notes
that do not appear to overlap with our Hashiya; Griinert, Kurzer Katalog, p. 31, no. 99; dig-
ital images: https://www.vhmml.org/readingRoom/view,/141698

*MS Munich, Bayerische Staatsbibliothek, Cod. arab. 1181, ZMT 00007; copied 1088/1677
or 1188/1774; extensive marginal and interlinear notes that partly overlap with the Hashi-
ya; Sobieroj, Arabische Handschriften der bayerischen Staatsbibliothek zu Miinchen unter Ein-
schluss einiger tiirkischer und persischer Handschriften, pp. 271-273, no. 123; digital images:
http://daten.digitale-sammlungen.de/bsb00118345/image_148

MS Maktabat Hammiid Muhammad Sharaf al-Din, no. 32:1, fols.?; copied 1091/1680-81;
al-Wajih, Masadir, v. 2, p. 326

MS San‘@’, Maktabat Bani Hashish, no. 89; copied 1113/1701-2; al-Hibshi, Fihris, p. 51
MS Maktabat ‘Ali b. Ibrahim, no. 177; copied 1113/1701-2; al-Hibshi, Fihris, p. 90

*MS Vienna, Austrian National Library, Glaser 61, ZMT 00310; reader’s notes dated 1193-
1194/1779-1780; this manuscript contains a copy of the Hashiya in the margin; Griinert,
Kurzer Katalog, p. 31, no. 100; digital images: https://www.vhmml.org/readingRoom/
view/141723

MS Maktabat Majd al-Din al-Mwayyadi, no. 32; copied 1217/1802-3; al-Wajih, Masadir, v.
2, p. 244

*MS Maktabat Majd al-Din al-Mwayyadi, IZbACF 166-05, fols. 8b-96b; copied 1354,/1935;
extensive marginal and interlinear notes, specifically at the beginning of the copy, and
partly overlapping with our Hashiya

MS San‘@, al-Maktaba al-Gharbiyya 847; not dated; extensive commentaries in the margins
and between the lines; ‘Isawi, et al., Fihris al-makhtiitat al-Yamaniyya li-Dar al-Makhtiitat
wa-l-Maktaba al-Gharbiyya bi-lI-Jami¢ al-Kabir — San‘@’, v. 1, p. 447

MS Milan, Ambrosiana ar. F 39, fols. 5a-197a (under the alternative title al-Fusil al-jami®
li-aqwal al-rasiil fi Glm al-usiil); not dated; Lofgren, and Traini, Catalogue, v. 4, p. 16, no.
1334
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44) *MS from unidentifiable private Yemeni library, digitised copy IZbACF 110-02, fols.
1a-82b; incomplete at the end; extensive marginal and interlinear notes that partly overlap
with the Hashiya.

45) *MS from unidentifiable private Yemeni library, digitised copy IZbACF 303-02, incomplete
at the end; marginal and interlinear notes that partly overlap with the Hashiya.

46) MS from unidentifiable private Yemeni library, IZbACF 529-021°

47) *MS Maktabat Muhammad b. Ahmad b. ‘Ali b. Husayn al-Mutawakkil, digitised copy 1Z-
bACF 558-03; the date of the copy was possibly specified in the missing lower half of the
last page; transcript of the autograph; extensive marginal and interlinear notes that partly
overlap with the Hashiya.

48) MS Maktabat ‘Abdallah al-Sa‘di, no. 1:1, fols.?; not dated; al-Wajih, Masadir, v. 2, p. 133

49) MS Maktabat Muhammad b. al-Hasan b. ‘Abdallah al-Qasim, no. 60; not dated; al-Wajih,
Masadir, v. 2, p. 188

50) MS Maktabat al-Murtada b. ‘Abdallah al-Wazir, no. 108:3, fols.?; not dated; al-Wajih,
Masadir, v. 2, p. 400

51) MS San‘@’, Maktabat al-Awqaf, no. 1436; not dated; al-Ruqayhi, et al., Fihrist, v. 2, p. 838

52) MS San‘@’, Maktabat al-Awqaf, no. 1444; not dated; al-Ruqayhi, et al., Fihrist, v. 2, p. 440

53) MS San‘@, Maktabat al-Awqaf, no. 1443; not dated; marginal and interlinear notes; al-Ruqa-
yhi, et al., Fihrist, v. 2, p. 837

54) MS San‘@’, Maktabat al-Awqaf, no. 1459, fols. 250-336; not dated; al-Ruqayhi, et al., Fihrist,
v. 2, p. 841

55) MS Milan, Ambrosiana ar. B 85, fols. 1-118a; not dated; Lofgren, and Traini, Catalogue, v.
2, p. 102, no. 209

In his Hashiyat al-Fusil al-lu’lu’iyya, Ahmad b. ‘Abdallah writes a commentary on the work of
Sarim al-Din al-Wazir (d. 914/1508), al-Fusil al-lw’lw’iyya, a Zaydi legal text summarising the
basic principles of usiil al-figh. In his commentary, Ahmad b. ‘Abdallah explains points of inter-
pretive disagreement among the schools of law and clarifies linguistic and terminological details
of genre-specific vocabulary introduced by al-Wazir in al-Fusiil. The brevity of al-Fusiil, coupled
with the commentary’s focus on foundational explanations in lieu of arcane detail, leads us to
believe that these texts were written for teaching purposes.

We focus here on the first section of his chapter on analogy (giyas). For the sake of clarity, we
first present the base text as written in al-Fusiil. We have translated the base text as closely to the
Arabic as possible; however we have re-arranged sentences and inserted material as needed in
order to make the passage more readable in English. Thereafter we present the commentary,
referring to the base text as needed, as done by Ahmad b. ‘Abdallah. In lieu of translating the
commentary directly, we have opted to summarise and provide additional detail where needed,
to provide the reader substantive clarity.



Figure 6.1 MS Staatsbibliothek, Glaser 180, Berlin, fol. 116a
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The Chapter on Analogy (Qiyas)

Linguistically, analogy (giyas) is defined as comparison (between two things) and measurement

(of two things). As for terminological definitions, we have (two specific types of analogy):

1)  Co-presence?® (giyas al-tard) is the attachment of a judgment (hukm) governing a principal
case (asl) to a derived case (far) due to the jurist’s deduction that both cases share the same
occasioning factor (4lla) with respect to the judgment (hukm) in question. The mukhatti’a
(those who believe that only one juridical opinion could be correct in corresponding with
God’s ruling on a given issue and that all other opinions were erroneous) do not require the
inclusion of the last clause, “due to the jurist’s deduction.” This is in contrast to the musaw-
wiba (those who believe that the opinion of every mujtahid is correct, with God’s ruling
corresponding to each mujtahid’s position). This is because in their view the analogical
reasoning (qiyas) of the mujtahid is valid (so long as he has applied his reasoning to the best
of his ability), even if he later realises his ruling was erroneous and hence retracts it.

2)  Co-absence?! (giyds al-‘aks) is a type of reasoning whereby the converse of the judgment
(hukm) of a principal case (asl) is applied to the derived case (far), due to both cases having
differing or opposing occasioning factors (¢lal). An example mentioned by Zaydi and
Hanafi jurists is the case of fasting (sawm) during the vowed i‘tikaf (al-i‘tikaf bi-l-nadhr).??
Ritual prayer (salah) is not deemed a necessary condition for the validity of itikaf more
generally because it has not been stipulated as such for the vowed i‘tikaf. Extending this
principal case (asl) of ritual prayer to the derived case (far9) of fasting, the same occasion-
ing factor (lla) is not present. It has been determined that fasting is a necessary condition
for the validity of the vowed i‘tikaf. Applying the converse of the principal case (asl), this
implies that since fasting is a necessary condition for the vowed i‘tikdf, it must also be that
fasting is a necessary condition for i‘tikaf more generally. This is the view of the majority
[in our school], and it is also the view we choose; however Ibn Zayd and some of the Usiilis
refute this.

3) If we were to combine both into one definition, we would say: the application of the same
ruling or its converse, of the principal case, to the derived case, due to their sharing the
same or having different occasioning factors.

In this short passage al-Wazir makes his views apparent on three issues. First, similar to the Sun-
ni jurists he cites — and contrary to the Twelvers — he considers giyas to be a valid juridical tool
of interpretation. Second, the disagreement between the mukhatti’a — namely the Twelvers — and
musawwiba — namely the Zaydis and majority of Hanafis, Malikis, and Shafi‘ls — on whether the
judgment of every mujtahid is correct, versus the existence of only one empirically correct judg-
ment in alignment with God’s Will, is a significant fissure in usiil debates that will affect subse-
quent conversations. Third, co-presence (qiyas al-tard) and co-absence (giyas al-‘aks) are both
valid forms of analogical reasoning (giyas). While they can be combined into one singular idea,
they are sufficiently distinctive such that they are best treated as different sub-types of analogical
reasoning (qgiyas). The recognition of co-absence (qiyas al-‘aks) was an enormously controversial
issue among jurists, yielding extensive debate between those who favoured and opposed its va-
lidity. Hence, as we will see, Ahmad b. ‘Abdallah cites the two prominent Shafiq jurists Abi
Hamid al-Ghazali (d. 505/1111) and Abii -Ma‘ali al-Juwayni (d. 478/1085) in support of al-Wa-
zir’s general position on giyas. However, on the more specific matter of co-absence (giyas al-‘aks),
al-Juwayni does not consider it be a valid form of analogical reasoning while al-Ghazali does.
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In what follows, bold text is the base text, al-Fusul al-li’lu’iyya of Ibn al-Wazir; the remainder is
Ahmad b. ‘Abdallah’s commentary. Western Arabic numerals ([1], [2] etc.) mark sections in the
Hashiyat al-Fusil al-lw’lv’iyya.

LIV Jpadl 220

.a985¢,“3)\ d\.\z‘-df:a\j\a&\.\,oa.wi

ol Sl
s el oler LR 1 W 31 6 ¢ ) 5T e ol G M S 1 [1]
CE b oK Gl L L1 0 T ¢ el oL olee LB JI5L5 cole ol LE
.0 Cu'c
o %y megh) 3 ) S s € ) oS e Ll 0,8 ) 20n) I8 o 9 43 [21]
.Co\lj&& dol 3 i) 3l G o3si o §5 [2:2)
oo Bldl O3 Sl b GOV Sslag ol e Aol TGULL ol GUL| 45 [3]

1V £

2V g}w‘ 6 Y,B: 2l Vi 4+ S,
3 B, V: LK 4 7 B: GV

4 B: 3, 8 V: Ll

5 B: )l 9 B+ i



Chapter 6: Ahmad b. ‘Abdallah, Hashiyat al-Fusil al-lu’lu’iyya 179

Commentary

In writing this commentary, Ahmad b. ‘Abdallah provides additional detail to clarify al-Wazir’s
intended meaning, especially in those instances in which specific statements could be mis-inter-
preted without additional explanation. Such a concern would be especially relevant in a teaching
context. In so doing, Ahmad b. ‘Abdallah also earmarks the major distinguishing points of Zaydi
thought on the controversial status of giyas and its sub-categories vis-a-vis the Twelvers and the
Sunni schools of law.

[1] Among the Twelvers, theoretically giyds was considered too uncertain an interpretive tool
to be used with authority. Despite their Shi‘i affiliation, the Zaydis — who were heavily influenced
by Hanafi legal theory — adopted the position of the Sunni legal schools of the validity of giyas.
Hence, we find Ahmad b. ‘Abdallah beginning his commentary by praising the significant status
of giyas in legal interpretation and pointing to its ubiquitous usage. He also lists examples of
well-known jurists who engaged in prolific discussion on it, including al-Juwayni in his book al-
Burhan fi usil al-figh, al-Ghazali in his book Shifa’ al-ghalil, and Zaydi Imam al-Mahdi li-Din Allah
Ahmad b. Yahya b. al-Murtada (d. 840/1436-37) in his book al-Qistas al-mustagim.

[3] Jurists across the schools of law debated on the specifics of how exactly to define giyas as
a legal term, often commenting on two divisive issues in their introductory sections. First, did
giyas as defined in usiil encompass various forms of legal analogical reasoning and syllogistic
reasoning — such as what might be found in formal logic (mantiq) — as most Hanafis believed? Or
was giyas pointing only to one narrowly defined legal procedure that adopted a specific type of
analogical reasoning in its application, as many Shafi‘is opined? Second, was qiyds referring to a
specific type of action pursued by the mujtahid as the Hanafis believed, or was it an empirical
truth that existed outside of human activity that the mujtahid was tasked to find, as many Shafi‘is
claimed? Ahmad b. ‘Abdallah expands on the first issue in later passages [7-8.1], noting al-Wa-
zir’s preference for the former. As for the second issue, in discussing the linguistic definition of
giyds, he notes that “comparison is a more accurate definition than measurement, because com-
parison encapsulates the actual function that giyas, undertakes as a legal interpretive tool, unlike
what is implied by measurement.” In noting the preference for comparison over the oft-used term
among the Shafi‘is of measurement, Ahmad b. ‘Abdallah is demonstrating al-Wazir’s preference
for the former approach of the Hanafis to define giyas as an action within the realm of human
activity.

[2] Ahmad b. ‘Abdallah then moves on to the topic that was of prime importance to al-Wazir
in this chapter: the defense of co-absence (qiyds al-‘aks) as a valid sub-category of giyas both in-
trinsically and separate from co-presence (giyas al-tard). Jurists disagreed on whether co-absence
(giyas al-‘aks) and co-presence (qgiyds al-tard) could be deemed valid forms of giyas. Co-presence
(qiyas al-tard) referred to the idea that when a specific judgment was operative in a case, anoth-
er feature co-existed in a correlative fashion in that case as well. That co-existing feature was the
occasioning factor for that judgment. Co-absence (qiyas al-‘aks) implied that the opposite was
also true: when a specific judgment was not operative, then its corresponding feature was also
not present in the case. An example would be the cases of wine and vinegar made from wine.
Wine is forbidden while vinegar made from wine is permitted. Since the feature of intoxication
was present in wine but disappeared with its conversion into vinegar, one could deduce that the
occasioning factor for the prohibition of wine was in fact its intoxicating quality. Some jurists
considered this line of reasoning to be air-tight, or at the very least probabilistic. Those who
deemed it invalid argued that multiple features could correlate with the presence of a given
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judgment without having the causal force of being the occasioning factor for that judgment. In
the case above, wine was both intoxicating and had a distinctive smell. Both features changed
with its conversion to vinegar, so how could one deduce with absolute certainty which of the two
was the occasioning factor? In such a case, these jurists argued that without weightier evidence,
co-presence (qgiyas al-tard) alone was insufficient to single out one feature as the occasioning
factor. Co-absence (giyas al-‘aks) in their view was even weaker a premise since this process en-
tailed the void or absence of a specific feature. In such a case, the question of what feature was
missing was an exercise of conjecture.

In legitimising the existence of both sub-categories, Ahmad b. ‘Abdallah comments on the
terminological usage of co-presence (qiyds al-tard), noting that jurists holding alternate perspec-
tives such as Ibn Zayd and the scholastic theologians (mutakallimin) used the same term. He
clarifies that in their use of giyas al-tard, “they do not intend the other category, al-tard al-mahjiir,
the explicitly articulated qiyds, a type of analogical reasoning that is mentioned as one of eleven
definitions [of giyas] in jurists’ commentaries.” [2.2] One might imagine that demonstrating the
common usage of this term as al-Wazir defines it only serves to solidify his argument that co-pres-
ence (qiyas al-tard) is in fact a separate type of giyas.

[4] Moving on to the definition of giyas al-tard, he clarifies what al-Wazir meant by “both
cases sharing the same occasioning factor,” noting that “this would apply whether the occasion-
ing factor were apparent and known, like the case of giydas with an explicitly mentioned textual
occasioning factor (qgiyas al-lla)®, or if it were tacit, like the case of giyas with an inferred occa-
sioning factor (giyas al-dalala)*.” The fact that co-presence (qiyds al-tard) retains attributes very
similar to other well-recognised categories of giyas, he opines, lends credence to its validity.

[5-6] Moving on to co-absence (giydas al-‘aks), he explains al-Wazir’s partitioning it from
co-presence (qiyas al-tard), asserting that “combining the two types of giyds into one definition is
not possible due to their clear categorical differences, hence each of the two categories is best
defined in isolation of the other.” Ahmad b. ‘Abdallah understands al-Wazir’s definition of the
rule to be “the application of the converse of a rule of a case to another case.” Leaning on previ-
ously articulated arguments, he asserts that since this procedure entails the inference of a judg-
ment by knowledge of its opposite, this necessarily falls within the purview of a type of analogi-
cal deduction and hence should appropriately be considered giyds. Acknowledging juridical
disagreement on its status, he asserts that he chooses “to agree with those who accept it [as a
valid category], given its traceability (and hence similarity) to giyds al-dalala.”

[7-8.1] On what basis then, did jurists like Ibn Zayd adopt an opposing view? In responding
to this, Ahmad b. ‘Abdallah reverts back to answering the question of whether giyas encompassed
various forms of legal and non-legal reasoning (in lieu of functioning as one narrowly defined
legal procedure). Borrowing from the Shafi‘i Nasir al-Din ‘Abdallah b. ‘Umar al-Baydawi (d. be-
tween 699 and 705/1299 and 1306), he explains that those who took the opposing view argued
that “usiil al-figh only speaks of giyds as it is operationalised in figh and employed by jurists in a
legal context.” Hence, they deemed giyas al-(lla to largely be the one legitimate form of giyas. As
for other non-legal types of giydas — such as the conditional hypothetical syllogism (giyas al-tala-
zum) and conjunctive syllogism (al-giyas al-igtirani) — while logicians deemed these to be types of
giyas and jurists like al-Wazir concurred, Ibn Zayd would not recognise them as such within the
realm of jurisprudence.®

[8.1] Ahmad b. ‘Abdallah explains that “they consider co-absence (giyas al-‘aks) to have the
likeness of the conditional hypothetical syllogism (qiyas al-talazum).” Hence in this case, Ahmad
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b. ‘Abdallah is pointing out the fundamental disagreement between al-Wazir and Ibn Zayd on the
scope of what giyas constituted. The former, he claims, permitted importing ideas from formal
logic and accepting them at face value as such. The latter did not consider the act of borrowing
ideas from non-legal genres to be valid within the realm of giyas. This is despite the fact that
those who concurred with Ibn Zayd used many of the same interpretive tools either by assigning
them an alternate category, or by asserting their textual (in lieu of speculative) roots. Therefore,
in the view of Ibn Zayd, the likeness of co-absence (qgiyas al-‘aks) to that of the conditional hypo-
thetical syllogism (giyas al-talazum) — a type of reasoning derived from formal logic — necessarily
implied that it is outside of the realm of law. Since he deems syllogistic reasoning to be excluded
from the formal definition of giyds, this implies that co-absence (giyas al-‘aks) is therefore not a
valid form of legal analogy.

[8.2] For all of the argumentation on the validity of using formal logic (mantiq) in the realm
of law, how did jurists integrate non-legal reasoning into the procedure of legal analogy? To
further explain giyas in the realm of formal logic (mantiq), he offers examples of the conditional
hypothetical syllogism (giyas al-talazum) and conjunctive syllogism (al-giyas al-igtirani) as found
in classical manuals of that genre; he then shows [8.3] how this is applied in the law, noting an
instance of conjunctive syllogism (al-giyas al-igtirani) in the view of the Hanafis that when exe-
cution is not mandated for murder committed with a small rock, then it is not mandated for
murder committed with a large rock, by way of the evidence of its converse. The converse in this
case was that execution could only be mandated for instances in which an iron weapon capable
of cutting or piercing was used, on the basis that only with the use of such a weapon could an
intent to kill be established. He continues, focusing on how such syllogistic logic would work,
noting that “[the same syllogistic relationship would exist if the opposite were true, namely
that], if execution were mandated in cases in which a large rock were used as the murder weap-
on, then it would also be mandated in the case of the small rock, with the primary case (asl)
being that of the iron weapon, the derived case (far9) being that of the rock, the judgment (hukm)
for the asl being the obligation to execute, and the judgment (hukm) for the far® being blood
money (and hence the converse of the obligation to execute).”

[8.4] Ahmad b. ‘Abdallah then moves on to the oft-cited query used to demonstrate the appli-
cation of co-presence and co-absence (qiyas al-tard wa-l-‘aks), namely the problem of whether
fasting and prayer are individually obligatory for i‘tikaf to be valid. Jurists puzzled over two
major issues on the rulings related to i‘tikaf. First, were the necessary conditions of the vowed
i‘tikaf the same as those of the superogatory i‘tikaf? Second, was the performance of prayer, fast-
ing, or both, obligatory for one’s i‘tikaf to be valid? Citing the Shafiq jurist and philosophising
Ash‘ari scholar Fakhr al-Din al-Razi (d. 607,/1210), he explains that the analogical reasoning
applied in this case on the part of those Zaydis who concur with al-Wazir’s approach is not the
specific legal procedure denoted by the Shafi‘is, but rather the application of conditional and
syllogistic reasoning borne from formal logic (mantiq). The case of fasting and vowed i‘tikaf, he
notes, “adheres to the line of reasoning known as conditional and exceptive syllogism by way, in
this case, of the application of the converse of the necessary condition producing the converse of
the sufficient condition.” He continues his discussion of Razi’s explanation, who states that “we
have hence established the conditional premise by way of giyas that whatever is not a prerequi-
site for (the validity of) itikaf independently in and of itself cannot thereafter then become a
prerequisite for it (later or in a new circumstance); this is true even if the proposed prerequisite
is associated with the case of the vowed i‘tikaf, such as the case of prayer, which is an instance



184 Shi‘ite Legal Theory

Loty as Blo sy Ol @0 iy 0 ol 13,08 910 I 3 0 0lel [8.5]
O lemlys gy PN s e 1 OBCe) 658 OF Ly L sl ) O
Dl o py, M) 2 0Ms & Uy

mgs,uwcvivj Bl Al aY ey Jt,gmj\mv;k;jm 5ypall b [8.6]
S Lea oy 8 01 3 0Ll SVl ppall 0 A eyl s, C\Jm 6 5.5,
ey Loy Pulie 6L Jlal 5001 ¢ <30 Vo s L] u;v ol B ekad sl

sy Alie s bally BNl o b dsp u\‘“‘_}lhﬂ OB v Camio o9 sLadl yam 0, 3 18 [8.7]
s gl o b 5kall Bz 1] I of 4,V6 N 2§ o
N sdie e O 13) b ally caypdie e 2y OBV LL,« o Wie 53k LY el

LA fu\ de 3 VLol S, okss SSIRN o G apdae 34l Ol &l y vz

;j-u,a,\;Yeu‘}h_;j‘\oM«,&owu\)UwM\d&ad}ﬁY):U\ubc)&wa)

3 L5 oS5 BT 39 0ol 3 0V ¢ e g 4wl Sl Caoy k) e 2 0L
G b1 e 2l 55550l skl L b oypall ods (3 ot «JM\’ ‘)/J boad 2 Y esdly
b pyally OB G

oLl sbe Sl 0l 7,0 SV plal oy U A wu\ S @ s (8]
Gl s iy b ol e L T 5, Sl s e 0L <Y1 0yl Ll L
Ol oy 2B e Lyl oLl O deb 1o 9 L Lousl s5le et Oy ,d0 gy Y
o el b ke 1B 5T e IV 8 e s

o dely 5 B0V 3y oypall ol MG OV pe ppall 2 Yl B0 sl [8.9]

30 B: + » 43 B: 4

31 B: e 44 B:syall ods

32 V: e 45 v: A

33 B: 4 Je 46 Missing in B, V.

34 V: S 47 Missing in V: 4, ... gl 2
35 V: L3l 48 B: o2 T

36 B:35dll 49 B: laasi

37 V: + t\?‘yb (crossed out) 50 V,Y: U’L\‘) .
38 V: C[ﬁ 51 Missing in V: L ... Oby sl Lels
39 B: 4l 52 V: + JB

40 B: 3 53 V: u-é\.iJ\

41 B: JUl 54 B: 3

42 V:+ § 55 B, V: ol



Chapter 6: Ahmad b. ‘Abdallah, Hashiyat al-Fusil al-lu’lu’iyya 185

of co-presence (qiyas al-tard) and not co-absence (qgiyas al-‘aks).”

[8.5] He expands further, outlining four hypothetical cases borrowed from Razi’s discussion
for further investigation. The first case is that one vowed to perform i‘tikaf for a day along with
praying and fasting; the second, that one vowed to perform i‘tikaf while fasting only; the third,
that one vowed to perform i‘tikaf but without the restriction of fasting; and the fourth, that one
chose to perform a superogatory i‘tikaf for a day, without a vow.

[8.6] Ahmad b. ‘Abdallah then mentions the implications of each scenario as articulated by
al-Razi, appending his own analysis. In the first case, fasting would be obligatory because it is
deemed a necessary condition for the validity of the vowed i‘tikaf, however prayer would not be
obligatory even if explicitly articulated in a vow. He notes that according to the Shafi‘i jurist and
logician Siraj al-Din al-Urmawi (d. 693/1294), this view is backed by consensus (ijima®). The
distinction between fasting and prayer as applied to the vowed i‘tikaf is that fasting necessarily
co-exists with i‘tikaf such that if one breaks one’s fast during the time of day that it should nor-
mally be kept, one has also broken one’s i‘tikaf. The vowed i‘tikaf could be conceptualised as the
occasioning factor (¢lla) for fasting in this case. Both fasting and i‘tikaf necessarily co-exist such
that one of the two can be mentioned as an implied description of the other. Prayer, on the other
hand, is an act initiated by its own separate and independent procedure, hence as a “state” (hal)
it cannot retain equivalency with i‘tikaf.

[8.71 Ahmad b. ‘Abdallah finds this line of reasoning to be weak. In his view, one could just
as much argue for an equivalency between prayer and i‘tikaf through an alternate avenue, name-
ly that both share the feature of being directed devotional obedience and hence have a parallel
relationship as well. He suggests an alternate line of reasoning as more convincing instead,
namely the application of the idea that a condition or prerequisite that is not humanly feasible
cannot thereby be mandated as an obligatory act. In this case, there are time periods during the
day in which prayer is prohibited or disliked such that the day is divided into portions in which
prayer is permitted and portions in which it is not. Due to this, prayer is not a state within which
one can persist in uninterrupted continuity alongside the state of itikaf. Rather, there are mo-
ments in which one must be in a state of i‘tikaf but not be in a state of prayer, or else one risks
engaging in sin. Fasting, on the other hand, is a continuous act during a part of the day which
does not suffer disruption; hence it can be made obligatory as a condition that is humanly feasi-
ble, while prayer cannot be made as such.

[8.8] As for the second hypothetical, this adopts the same judgment (hukm) as the first hypo-
thetical in the obligation to fast. He cites the Maliki jurist Ibn al-Hajib (d. 646,/1249), noting that
fasting was obligatory in the case of the vowed i‘tikaf whether or not one specifically articulated
a vow to fast along with a vow to perform i‘tikaf. Hence, for the Malikis, the second and third
hypotheticals yielded the same result of the requirement to fast. As for the fourth hypothetical,
he notes that Ibn al-Hajib indicates that fasting is nonetheless still obligatory even in cases of the
superogatory i‘tikaf as well.

[8.9]) The Shafi‘is, on the other hand, did distinguish between the second and third cases.
Contrary to the Hanafis and Zaydis, they deemed fasting to be an independent act of worship,
separate from i‘tikaf. Hence, if fasting were excluded from the vow, as in the third case, then it
was not required in order to complete the vowed i‘tikaf. Fasting was likewise not required in
instances of the superogatory i‘tikaf, as in the instance of the fourth case.
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[8.10] Ahmad b. ‘Abdallah finally turns to the Zaydi and Hanafi positions. He notes that in
their view, fasting was in fact obligatory in the third and fourth cases alongside i‘tikaf, because
itikaf in itself did not yield the result of attempting to achieve closeness to God; rather it was the
act of fasting that fulfilled this, hence, it was a necessary condition for itikaf in all cases, even if
one excluded fasting from one’s vow as in the third case, or performed superogatory i‘tikaf as in
the fourth case.

[8.11] His channel of reasoning to support his view was the application of co-absence (giyas
al-‘aks). In this view, he notes that when fasting is obligatory for the vowed i‘tikaf as in the first
and second cases, then it is also obligatory in the third and fourth cases. The converse case is
prayer, because when prayer was not obligatory to fulfill the vowed i‘tikaf by consensus (iima<
as in the first case, then it was also not made obligatory in the last two cases. Hence, in this sce-
nario the principal case (asl) is the case of the vowed i‘tikaf and prayer, and the derived case
(far9) is the case of fasting in the third and fourth cases. The judgement (hukm) for prayer would
be that it is not obligatory for the vowed i‘tikaf, and therefore the judgment (hukm) for fasting
would be the converse, namely that it would be obligatory in the case of the vowed i‘tikaf. The
occasioning factors (¢lal) in both were that prayer is not a condition for the vowed i‘tikaf, and
that fasting is a condition for it. In the Hanafi view, an element not accounted for by co-absence
(giyas al-‘aks) was the added implication that because fasting was obligatory in the vowed i‘tikaf,
it was then obligatory in an absolute sense in all cases, including the fourth hypothetical case of
the superogatory i‘tikaf.

[8.12-8.13] The Shafi‘is, Ahmad b. ‘Abdallah notes, were critical of the Hanafis on two points.
First, they took issue with the idea that the Hanafis could consider prayer not obligatory in any
category of i‘tikaf. Second, the Hanafis were allowing for a logical fallacy. Co-absence (giyds al-
‘aks) accounted for obligating fasting in the case of the vowed i‘tikaf, however it did not account
for the additional Hanafi view that fasting was obligatory in all cases including superogatory i‘-
tikaf. To the first point, Ahmad b. ‘Abdallah responds that there is no doubt that prayer was an
obligatory act to perform more generally. However, the performance of prayer was obligatory
outside of i‘tikaf as well. Hence, for the Hanafis the obligation of prayer did not correlate with
being in a state of i‘tikaf since the obligation existed outside of itikaf and since there were periods
of time during i‘tikaf in which prayer was prohibited. As for the second point, Ahmad b. ‘Ab-
dallah concurs that co-absence (giyas al-‘aks) does not account for the obligation to fast in all
cases. But, he argues, the Hanafis never intended for co-absence (qiyds al-‘aks) to account for
both. Rather, the procedure of giyas al-lla was used to demonstrate that if fasting were required
for the vowed i‘tikaf, then this could also be extended to superogatory cases.

In plain language, al-Wazir argues for the validity of giyds as an interpretive tool, in contra-
distinction to the classic Twelver position. As Ahmad b. ‘Abdallah demonstrates, he also opines
with those Zaydis who applied reasoning in congruence with the Hanafis allowing for the appli-
cation of syllogistic reasoning as a valid form of giyds. Hence, co-presence (giyds al-tard) and
co-absence (qgiyds al-‘aks) receive formal entries as valid categories in his text. In the earmarked
case described above, the Hanafis and Zaydis used the widely accepted procedure of giyas al-lla
— which the Shafi‘is and Malikis would have theoretically found acceptable — to connect the two
cases of fasting in the vowed and superogatory i‘tikaf. However, in addition to this they also used
syllogistic reasoning to connect the two cases of prayer and fasting through the application of
co-absence (giyas al-‘aks). The Hanafis took prayer to be the principal case (asl), with its judg-
ment (hukm) being that it is not a prerequisite for itikaf. They wanted to situate the judgment
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(hukm) for fasting, which was the derived case (far9) as the converse. The occasioning factor
(4lla) in the case of prayer was that it was not necessary for the vowed i‘tikaf. Therefore, the
converse occasioning factor (¢lla) was established in the case of fasting, namely that it was re-
quired for the vowed i‘tikaf. Using qiyas al-lla they concluded that fasting was a prerequisite for
all categories of i‘tikaf by way of reasoning that had fasting been unnecessary for the superoga-
tory i‘tikaf to be valid, then it would not be a necessary condition for the vowed i‘tikaf to be valid.
In the case of prayer, since it was not a necessary condition for the superogatory i‘tikaf to be
valid, then it was not required for the validity of the vowed i‘tikaf either.
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tance.”
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correspond more closely to a fortiori arguments, not giyas al-‘aks. We have found “co-presence” and
“co-absence” to be the most accurate in this case, the terms used by Weiss. See Weiss, The Search for
God’s Law, pp. 623-624.
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pose of voluntary worship. I‘tikaf can be performed on any day or night of the year and is considered a
superogatory (nafl) act. However, if one has made a vow (nadhr) to perform i‘tikaf, then the act be-
comes obligatory (wdajib) to complete. The vow (nadhr) could either be: 1) a vow made to God by way
of articulating a specific intent to perform i‘tikaf or 2) a vow based on the fulfillment of a condition as
in “if a specific event occurs, I will perform i‘tikaf for ten days.” The legal schools differed on the details
of these categories and what acts of ritual worship were deemed necessary conditions for the validity
of each category of i‘tikaf.
Qiyas al-flla is also sometimes referred to as giyas mansis al-Glla — analogical reasoning with explicitly
mentioned occasioning factor; or al-qgiyds al-jali — analogical reasoning with an explicit occasioning
factor. The concept refers to analogical reasoning whereby the judgment (hukm) as recorded by eviden-
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This type of giyas was largely deemed to the be the most reliable of the various types.
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There are sub-categories of giyas al-dalala based on the type of inferential reasoning that is being de-
ployed; This line of reasoning was also sometimes referred to as qiyas al-shabah.
In many instances jurists who did not subsume syllogistic reasoning under giyds instead subsumed it
under a fifth category — outside of giyds, ijma‘ and the two textual sources — the category of istidlal.
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CHAPTER 7

The Role of Consensus in Legal Hermeneutics: A Chapter from the
Qantarat al-wusiil ila ‘ilm al-usiil of al-Mwayyadi (d. c. 1044/1634)

Robert Gleave and Kumail Rajani

Introduction

The passage edited and summarised below is the chapter on consensus (ijma‘) from the 11th/17th
century Zaydi usil text Qantarat al-wusil ila Glm al-usiil by the Yemeni scholar Salah b. Ahmad b.
al-Mahdi al-Mwayyadi al-Hasani (hereon Mwayyadi). As his name suggests, he was a descendent
of the Prophet through his grandson al-Hasan b. ‘Ali b. Abi Talib. He was born into a scholarly
family in the Yemeni city of San‘@’, though his dates of birth and death are uncertain, since the
biographical records vary: birth dates between 1010/1601 and 1019/1610 are recorded; death
dates between 1044/1634 and (the less likely) 1070/1660.' Most sources record him as dying at
a young age: one early source mentions a death after a “short life” (al-umr al-qasir) of 29 years
(between 1019/1610 and 1048/1638; this may be the most likely dating). His life was certainly
eventful. The unpublished al-‘Aqiq al-Yamani of al-Damadi (d. 1068/1657) gives us, perhaps, the
first biography of Mu’ayyadi. He appears as the one of three “leaders of the Sayyids of the fami-
ly of al-Mwayyad”: the first is Muhammad b. ‘Abdallah Abii 1-‘Allama, and the second Salah’s
father Ahmad b. al-Mahdi b. ‘Izz al-Din; the third is Salah himself. Salah was responsible for
leading a troop of Yemeni (i.e. mainly Zaydi) forces against the Ottoman occupiers, capturing the
town of Abii ‘Arish? and was involved in the siege and recapture of San‘a’ between 1625 to 1629.
Al-Damadi writes:

The third is [Ahmad b. al-Mahdi b. Izz al-Din’s] son al-Sayyid al-‘Allama - the Mujtahid of the Time
and the Proof of God to the people of the Age — Salah al-Din Salah b. Ahmad b. al-Mahdi b. ‘Izz al-Din.
He (may God have mercy on him) was a distinguished scholar in all sciences, a jurist, a great horse-
man, brave, honourable, a visionary leader, an eloquent writer and a poet. He had elegant handwriting
in both Arabic and non-Arabic scripts. He excelled in every branch of knowledge. He studied under the
Judge Ahmad b. Yahya Habis and al-Sayyid Dawad b. al-Hadi; after them with Muhammad ‘Izz al-Din
the Mufti of San‘@’ and other scholars. He received permissions (ijazat) from the scholars of his time
such as Ahmad b. ‘Allan al-Makki and the like in other branches of scholarship such as hadith, Qur’an-
ic exegesis (tafsir) and others. They gave him permissions to transmit what they had written and au-
dited, and what they had received permissions for from their teachers. He was given the general gov-
ernorship by Imam al-Mwayyad bi’llah, and his reputation was thereby enhanced. With al-Sayyid
al-Hasan b. Amir al-Mw’minin [i.e. Imam al-Mwayyad], he laid siege to the city of San‘@’ for 4 years.
He patiently waged the jihad until the city surrendered. He attacked the town of Abii ‘Arish, taking it
from [the Ottoman governor] ‘Ali Agha. [Salah] sent [‘Ali Agha], under guard, to his father. He then
assumed the leadership of the territory. After a while, he left the region.> When his sharpshooters ar-
rived [to support him], he again entered Abii ‘Arish and stayed there for 6 months until he had put
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things in order and then left the region. He conducted multiple raids into Syria, and Huqar* protecting
it from the devils and the hands of the aggressors — may God have mercy on him. He was unique in his
age in manners and etiquettes, the most remarkable of his period — may God have mercy on him. He
died 3 days or 5 days after his father — may God have mercy on him.®

From this description, we have the archetypal Zaydi Yemeni religious leader: a scholar who is
also a warrior; involved in the highest echelons of the Zaydi political hierarchy whilst also teach-
ing and writing. Another early source records him as tutoring some of the leading scholars of the
next generation. The cause of his early death is not recorded in the biographical literature, but
he was buried in the same shrine as his father in the fort of Jabal Razih.

He composed numerous works during his short life. These include a collection of poetry and
two works on grammar: a commentary on grammatical examples (shawahid)® and an abridge-
ment of the commentary by al-‘Ayni. In jurisprudence, he is credited with a commentary on the
figh work al-Hidaya.” In usil, he composed one of the commentaries on al-Fusil al-lu’lu’iyya of
Sarim al-Din Ibrahim al-Wazir (the chapter on giyas from another commentary of this work is
edited by Sarah Islam and Jan Thiele in this volume), and a complete monograph, Qantarat al-
wustil ila Glm al-ustl, part of which is edited and summarised below.

The Qantarat al-wusil ila Glm al-usiil al-warid ‘ald gqawa‘id Al al-Rasiil has not, to our knowl-
edge, ever been edited. The only extant manuscript was digitised by the Imam Zaid bin Ali Cul-
tural Foundation, and which the Ministry of Endowments and Religious Affairs of the Sultanate
of Oman have made available on their website.® The provenance of the manuscript is not identi-
fied in the online catalogue and other information, though there is an unreadable stamp on fols.
54a and 72b. The cataloguer’s notes explain that this copy is not the original, but is copied from
the original by one Muhammad b. ‘Abdallah b. Muhammad in 1079/1668 (some 9 years after the
latest recorded death date of Mw’ayyadi). The copy itself is at times difficult to read, given that
dots and other annotations are used sporadically, and sometimes for the sake of presentation
rather than accuracy. The work is a dense summary of the author’s positions on the standard set
of ustl issues. The work is divided into “chapters” (babs, and each chapter is numbered; there are
10 babs in total); each chapter is divided in the “sections” (fasl), usually dealing with a specific
issue (mas’ala).

The fifth chapter is on consensus (al-bab al-khamis al-ijma), and runs from folio 54a to folio
60a. It follows on from the chapter on kitab (the Qur’an and the hermeneutical devices for under-
standing it: ‘anm-khdss, muhkam-mutashabih, ndsikh-mansiikh etc.) and before the chapter on
sunna (concerning actions and reports, including the isolated reports). This order might appear
unusual, as the usual order is kitab, sunna, ijma<, however, some classical Zaydi works of usal do
place ijma*“ before sunna (as, for example, in al-Wazir’s al-Fusil al-lw’lu’iyya). The reasoning here
is, presumably, that the consensus of the Prophet’s family (ijma‘ al-tra) is such an important and
powerful legal source for the Zaydis that it gets promoted, and the validity of sunna is somehow
reliant on ijma‘. As we shall see, this reordering does not prevent Mwayyadi citing many reports
from the Prophet when arguing his positions on the issue of consensus.

Consensus is, for Mw’ayyadi (as for most Zaydi writers), a valid source of law, but when dis-
cussed “generally” (‘@amm), it is restricted to the unanimous agreement of all mujtahids (and
perhaps all members of the community, mujtahid or not). More significant for him (and for Zaydis
more widely) is the consensus of the Family of the Prophet — by which he means, it becomes
clear, the descendants of the Prophet (sayyid, pl. sada) who have reached the level of ijtihad.
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Since there are numerous Sayyid scholars who have attained this rank, the constituency is large
but, it would seem, manageable. There is also much discussion about the consensus of the Com-
panions (since this was a restriction that Zahirl scholars had famously placed on consensus).
Muw’ayyadi refutes this restriction, but it does open up a discussion of the ability of the opinion
of a Prophetic Companion to act as a proof (hujjiyyat gawl al-sahabi); this in turn leads to a set of
arguments which explain why a regular gawl al-sahabi is not a proof, but the opinion of the Com-
panion such as ‘Ali b. Abi Talib is a proof. Whilst much of the discussion is quite derivative from
Sunni usiil discussions, there is a distinctive set of Zaydi concerns demonstrated.

The work as a whole (and this is exemplified in the chapter edited below) is highly abbreviat-
ed and referential in style. This goes beyond the usual expectation that a reader knows citations
(from Qur’an or from the hadith of the Prophet, for which only the opening words are cited); the
reader is also expected to be fully cognisant of parallel discussions in other (particularly Sunni)
works of usiil al-figh. Phrases (and sometimes whole sentences) are lifted from various usil works,
including commentaries on Ibn al-H3jib’s classic text of usil al-figh Mukhtasar al-muntaha l-su’al/
Mukhtasar al-muntahd al-usiili (including the well-known commentary by ‘Adud al-Din al-Iji, d.
756/1355), the Minhdj al-wusiil of al-Baydawi (d. 685,/1286) and al-Thkam of Sayf al-Din al-Amidi
(d. 631/1233). Phrases are also lifted from Zaydi works, including Sarim al-Din al-Wazir’s al-
Fustl al-lw’l’iyya. The result is a pastiche of usiil sources which could not be understood on its
own, but which requires a high level of inter-textual familiarity in the canon of usil al-figh before
the work can be read and understood; we have tried to provide this background information in
the commentary. For this reason, the commentary is much longer than the text itself; a straight-
forward “translation” of the text would be almost entirely incomprehensible given Mw’ayyadi’s
referential style.
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Summary

In the first section [1], Mwayyadi introduces the topic, by dividing consensus (ijma‘) into two
types: general [1.1] and specific [1.9]. The general refers to the agreement of the Muslim com-
munity (ummat Muhammad) on a specific ruling at a particular point of time on a particular
matter [1.1]. There is some debate concerning whether this “general” consensus refers to the
whole community, or the community’s learned scholars (that is, the mujtahids) [1.2]. Mwayyadi
critiques the restriction of the constituency for ijma‘ to the mujtahids; his reasoning here is given
in the terse statement “according to us, the indicator is general” (lana ‘umim al-dalil). By “indi-
cator” here, he means that the indicator which establishes that ijma‘ can be used as a proof:
usually, this is traced to Prophetic statements such as the famous “my community shall never
agree upon an error”, which Mwayyadi discusses later. By saying the indicator is “general”, he
means that in these statements, words such as “community” refer to the whole community unless
there is an indication that they have been “specified” to mean something other than this “gener-
al” meaning. He clearly does not consider there to be any such “specifying” indicator, so the
word “community’ means everyone, and the alternative, restrictive opinion (viz. mujtahids only)
is invalid.

Other objections are posed [1.3]. First, “custom” (al-‘a@da, “the usual manner of events”)
means the whole community could never, in reality, agree on any single thing — i.e. it is a prac-
tical (though not logical) impossibility. Second, not all members of the community have religious
knowledge, training and insight (they do not all have nagar — “reflection”). Mwayyadi [1.4] does
not accept the first point (and he gives reasons in section [2]); on the second point, he states that
the inability to err (that is, the community’s 9sma) could be due to their agreement rather than
any scholarly qualifications. That is, it is possible that the coming together (ijtima¢) creates the
inerrancy (49sma), rather than the fact that the members of the ijma‘ constituency are scholars. In
this Mw’ayyadi is implicitly arguing that when the community (scholars and laypeople) agree on
an issue, a religious truth (almost through a divine fiat) is created: the members’ individual qual-
ities are irrelevant. In the section [1.5] through to [1.7], Mwayyadi lists other formulations of
the “mujtahid only” argument he has just refuted. Opponents argue for the delimitation of the
ijma‘ constituency to “mujtahids and lesser scholars (mugqallids)”, or “mujtahids and ahl al-usil”,’
or “mujtahids and experts in law and specific legal areas (al-furii‘ wa-I-takhsis)”. These delimita-
tions are all based on the idea that certain sub-sections of the community are blessed with the
requisite scholarly qualities (that is, they can exercise nagar). As he has already pointed out,
Muw’ayyadi explains [1.8], the ability of the members of the ijma‘ constituency to exercise nagar
(tamakkun kull min al-nagar) is not necessarily an element of a valid consensus.

Apart from arguments in section [1] concerning the ijma‘ constituency, there have been schol-
ars who argue against {jma‘ in a more fundamental manner, rejecting its probative force (i.e. its
ability to act as a hujja). In section [2], Mw’ayyadi tackles the arguments of those who deny ijma“
any role in legal derivation. The first argument against ijma‘ [2.1] is a practical one: that the ijma“
constituency (whether it be the community as a whole or the mujtahids alone) is dispersed (in-
tishar), and the ruling on which they are supposed to agree could not be circulated amongst the
group. Mw’ayyadi rejects this: if the ijma‘ constituents take their job seriously (li-jaddihim
wa-bahthihim), as they surely do, then the circulation should not be impossible. The second an-
ti-ijma‘ argument [2.2] is a rational one, and is both complex, and expressed in a highly com-
pressed manner. [jmd‘ is (it is argued) agreement on a proposition: what is the epistemological
status of this proposition in itself: is it (in itself) certain (qati‘) or is it merely an opinion (zanni)?
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Muw’ayyadi gives no example of this, but it could be a mathematical proof. Say the whole commu-
nity were to come to an ijma‘ that the maghrib prayer consists of 3 units; since everyone already
knows this (i.e. it is gati9), iima‘ adds nothing. The consensus is superfluous and therefore, epis-
temologically speaking, of no use. Muw’ayyadi responds that it is possible for ijma to be achieved
(hustil al-ijma9) on a proposition which is known with certainty, and therefore be epistemologi-
cally useful (and, he adds, labour-saving). Commentators on Ibn al-Hajib’s famous Mukhtasar
al-muntaha (on which, see below) envisage the following scenario: a proposition is circulated, but
without the demonstration that it is indubitably certain — that is, the proposition is circulated
without its proofs (adilla). Such a proposition is, then, certain in itself, but not recognised as such
by the community. Say the community then achieves ijma‘ upon that proposition; if ijma‘ has
probative force, then by doing so, they raise the proposition to the level of “certain” through
their agreement. In this instance, something that is certain in itself has become certain through
ijma‘. The circulation of the proofs now becomes unnecessary, because the proposition has
achieved certainty through ijma“.!° Mw’ayyadi (following Ibn al-Hajib) is effectively arguing that
ijma‘ may be achieved on a proposition without anyone knowing that it is already certain (qati).
In such cases, the ijma‘ saves the community the bother of transmitting the proof-based certainty
of the proposition (naql al-qati9). [jma“ in such instances is not useless, but is a shortcut to certain-
ty. All of this complex argumentation is compressed into the phrases in [2.2]: al-‘dda tuhil ‘adam
nagqlhi... qad yustaghna ‘an naql al-qati¢ bi-husil al-ijima‘, and to understand it, one really needs to
already know the discussions in works such as Ibn al-Hajib’s Mukhtasar and its commentaries.
There is another possibility: the proposition on which there is ijma‘ is not certain in itself, but
is something less than certain (i.e. opinion-based or zanni). The opponent argues as follows: an-
ything zanni is, customarily, something on which there can be numerous opinions; if this is the
case, absolute agreement (ittifaq — i.e. an agreement from which no member of the ijma‘ constit-
uency could demur) on a ganni proposition is impossible: a ganni proposition is, by definition,
one on which there can, logically, be differing opinions. Mu’ayyadi counter-argues: a proposition
could be technically zanni (that is, it is logically possible for one to doubt it), but so obvious (jali)
that no one doubts it. An ijma‘ could be achieved on this “ganni jali” proposition; once you have
proved the logical possibility of ijma‘ on a zanni, the opponent’s argument (based on logical im-
possibility) is defeated. Mw’ayyadi gives no example, of a zanni jali proposition — but a possible
example might be taken from the wider usil al-figh literature. When God says one should not be
rude to one’s parents,!! then, a fortiori, it is obvious (jali) that one should not also hit one’s par-
ents. The conclusion is technically zanni (because the text does not forbid hitting one’s parents),
but, it is argued, it is obvious (perhaps even undeniable) that hitting, being worse than swearing,
is also forbidden by the Qur’anic verse. In [2.2], all this argumentation is compressed into the
phrase: ‘an ganni wa-l-ittifaq yamtani¢ ‘alayhi ‘adatan... wa-qad yakiina l-zanni jaliyan. Once again,
a familiarity with the wider usiil tradition is crucial to understanding Mwayyadi’s argument here.
The opponents’ third argument [2.3] relates to ijma‘ of the mujtahids. Such a consensus is, it
is argued, impossible because the mujtahids are spread out, or one (or more) of them might be
absent for some reason or other, or unknown, or he might be lying (out of fear — from the author-
ities perhaps), or he might change his mind before everyone has given their opinion (and thereby
prevent agreement from happening). We encountered a similar argument in [2.1] in relation to
the possibility of whole community agreement. Mu’ayyadi’s response in [2.3] is to highlight in-
stances where this sort of mujtahid-based consensus has occurred.’> We know, for example, that
all the early generations of Muslims (al-salaf wa-l-khalaf)® agreed that a piece of information
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which is certain (gained from a reliable text, for example) will over-rule something based on
personal opinion (magniin). Therefore, at least one past ijma‘ is known to have occurred, and
when one instance is proved, the impossibility (muhal) is disproved. Furthermore, immediately
after the Prophet’s death, it was perfectly possible to bring the Companions together, as they
were of limited number — and in such an instance, the ijma‘ could be established. The argument
around the impossibility of the mujtahids forming a consensus is rebutted, then, by counter ex-
amples.'* Finally, the opponents argue that ijma‘ cannot be transmitted to anyone in a later
generation who might want to use it in their argumentation [2.4]. This is because any report of
ijma‘ having occurred is extremely likely to be an isolated report (al-ahad). To be certain the ijjma“
had occurred, one would need a report which is transmitted through multiple sources (the pro-
cess known as tawatur), and this is highly unlikely to be available (ba‘id). Mwayyadi’s reply is
first, that the reports of the Companions’ consensus (mentioned in [2.3]) are not isolated but
transmitted through multiple chains (mutawatir), and thereby produce immediate necessary
knowledge; once again the existence of a single counter example carries the weight of disproving
the logical impossibility (mustahil). Second, the claim that ahad reports are not useful is straight-
forwardly rejected by Mw’ayyadi. They are useful, and they are used all the time when arguing
about the records of the model behaviour of the Prophet (al-sunna). The rebuttal argument is,
then, that not only are multiply transmitted reports of i{jima‘ available, but even when they were
not, the remaining isolated reports are still useful in legal argumentation.

Section [3] is an exploration of the textual sources for the probative force of ijma‘. This section
consists of sources which Mwayyadi cites in support of ijima‘ [3.1]. Some of the sources are, for
him, unpersuasive [3.2] and [3.3], and he does mention scriptural verses which the opponents
of ijma‘ use to disprove its probative force [3.4]. The argumentation requires detailed unpacking,
since the sources are cited in abbreviated form (indicating that the readership were already fully
familiar with the verses and need no more than a couple of words to recall them). Mwayyadi
begins by stating that the vast majority of Muslims accept ijma‘ as a legal proof and one should
pay no attention to those who argue otherwise. Mwayyadi lists these opponents to ijma“ the
Mu‘tazili thinker Ibrahim al-Nazzam (d. 225/840), the Imamiyya and the Khawarij.'® The next
three sections [3.1-3.3] examine the sources for i{jma‘, and these are familiar from the wider usiil
tradition. [3.1] lists the strongest proofs of ijma“’s probative force in Mw’ayyadi’s view: the re-
ports from the Prophet. These include the famous “my community shall not agree upon an er-
ror”'6, as well as a variant (e.g. “upon a mistake”)!”. Also cited are the reports “there will always
be a group within my community which is on the right [path]”,'® “the hand of God with the
collective group”’® and “whoever breaks away from the collective group...dies a death outside of
Islam - Jahiliyya.”? There are others, Mwayyadi states, but he does not list them, and they are
so well-attested that their combined meaning is either indubitable (tawatur manawi), or their
level of attestation is such that one must accept them as true and a source of knowledge. Sections
[3.2], [3.3] and [3.4] refer to Qur’anic verses, and here Mu’ayyadi is less convinced. [3.2] intro-
duces the verse “Whoever opposes the messenger... and follows a way other than that of the
believers... we shall cast him into hell.”?! The crucial phrase here is “a way other than that of the
believers” (wa-yattabi‘ ghayr sabil al-mu’minin), which is supposed to mean “a way other than the
believer’s ijma®. Both the person who “opposes the messenger” and the person who refuses to
follow the “way of the believers” are promised the same fate of eternal damnation. God, in this
verse, makes it obligatory for all to follow the Prophet’s example (i.e. sunna) and the way of the
believers (sabil al-mu’minin, i.e. ijma). However, the verse, for Mwayyadi is not a knock-down
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proof. It could be interpreted differently and more specifically, he says (without elaborating fur-
ther). Also unconvincing for Mwayyadi is the much-cited verse: “We have made you a virtuous
nation, so that you can be a witness to the people...” [3.3].22 God has said that the Muslims are
virtuous, and because he has declared their moral probity; this must mean that when they agree
in word or deed, they are immune from error. A divine declaration such as this differs from “our
declarations of moral probity” (bikhilaf ta‘dilina — for witnesses in a legal case, for example).
There are interpretational issues here as well. First, the declaration may have been made specif-
ically to the Companions (al-khitab innama huwa ila l-sahaba) and not to the community as a
whole. Second, the verse’s phrase “so you can be a witness” could restrict the declaration of
moral probity to the act of giving testimony, and not refer to all things. If this is so, then the
Muslims are only “just” and “virtuous” for the purposes of giving testimony — not when they
agree outside of this context. Finally, the moral probity of a witness is based on the individual’s
actions; in this verse, though, the declaration that the community is “balanced” or “virtuous”
(al-wasat) is clearly an act of God.? Since the verse states that it is God who makes the commu-
nity virtuous, and not the actions of the community, Mwayyadi implies there is an ambiguity in
the verse, and ambiguous verses cannot act as definitive proofs (laysa bi-qati9) since their inter-
pretation is debated.

Those who argue against ijmd‘ cite the verses “We sent down to you the Book as the clarifica-
tion of all things”,>* and “if you disagree over anything, then refer it to God and his Prophet”®
[3.4]. There is no mention of jma‘ in these verses, they argue; the community is required to refer
to God for clarification (i.e. to his word in his Book) and to God and his Prophet in cases of dis-
agreement. “If jjma‘ was a source of knowledge, then why is it not mentioned here?” the argu-
ment would go. For Mw’ayyadi (as for the authors of texts he is shadowing — the Mukhtasar
al-muntahd, the Minhdj al-wusil and their commentaries), at the very most, these interpretations
are merely the verses’ apparent meaning (ghdyatuhu al-guhir); there may, and most likely will,
be additional, deeper meanings, and therefore the verses cannot be considered conclusive an-
ti-ijma* proofs.

Section [4] introduces Mw’ayyadi’s thoughts on a central Zaydi doctrine: the probative force
of the ijma‘ of the family of the Prophet. That is, the descendants of the Prophet come to an
agreement on an opinion, that produces a proof. Unlike in similar Zaydi texts, Muw’ayyadi does
not enter into a discussion around who counts as a member of the Prophet’s family, and whether
the ijma‘ constituency includes all descendants or just those legally qualified (i.e. the mujtahids
from the Prophet’s family). The lack of discussion here leads one to the tentative conclusion that
he considers the ijma‘ constituency in the “consensus of the pure family” (ijma‘ al-itra al-mutah-
hara) to be the whole family. The proofs for this position include a series of citations from the
Qur’an and the corpus of Prophetic hadith. They are provided, in the same style as in previous
sections, in highly abbreviated form (with just the first few words of each citation given); the
assumption yet again is that the readers will know these references already, and there is no need
to quote the entire verse or hadith. The references include the standard Qur’anic verses “O Peo-
ple of the House, God intends to keep you from defilement and purify you completely”? and “I
do not ask you [the Prophet] for any reward save honour for the kin”.?” “People of the House”
and “kin” are understood to refer to the family and descendants of the Prophet. The hadith ref-
erences include the famous report (cited in four variants): “I leave you two weighty matters
(thaqalayn): the Book and my family”, as well as “I leave you the book and my family, if you cling
to them, you shall not err”.?® Other reports cited (in two variants) include “My family is like
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Noah’s ark — whoever sails in it is saved; others are drowned”,?* “My family is, for you, like the
Hitta Gate for the People of Israel”,*® “My family provides security for the people of the Earth”.3!
The list of citations ends with a quote from the sayings of ‘Ali recorded in the Nahj al-balagha:
“Where are you being taken astray and how are you groping while you have among you the de-
scendants of the Prophet? They are the reins of truth, signs of religion and tongues of truthful-
ness.”®? From these references, Mw’ayyadi concludes that the descendants of the Prophet are the
epitome of excellence in all the skills associated with the Zaydi Imam (war, statecraft, lineage,
scholarship and many other attributes known through well-attested sources). “The one who de-
nies this is a slanderer” (al-munkir mubahit), he says in conclusion.

Next there are a series of objections to the doctrine that the i{jma‘ of the Prophet’s family is a
valid legal proof. These are expressed in highly abbreviated form in a “they say... we say...”
(qalii...quina) format [4.1-4.3]. Each objection is summarily dismissed. If it is claimed that there
is a companion-based ijma‘ against this doctrine, this is, in Muw’ayyadi’s view, simply a weak
claim [4.1]. There is no such evidence of a companion-based ijma‘.** Opponents may claim that
this doctrine is a new issue on which there has been a previous ijma¢ the reply is given that one
should focus on the evidence, not on the existence (which, by implication, pre-empts any
post-Prophetic ijma® [4.2]. There might be a claim that the Prophet’s family make up only part
of community — and a partial consensus is not a valid i{jma‘ [4.3]. The reply is that the focus of
the argument is establishing inerrancy — and Mwayyadi believes he has already demonstrated
(through the citation of evidence) that the Prophet’s family enjoy this special quality of collective
inerrancy.

In section [5], Mw’ayyadi deals with various claims for the probative force of the ijma‘ of
some, but not all of, of the community. He discusses the view of Malik (the ijma‘ of the people of
Medina is a proof), Abii Khazim (the ijma‘ of the four “Rightly Guided” Caliphs is a proof) and an
unnamed scholar (the ijma“ of the first two caliphs is a proof). He then discusses whether the
opinions of the Companions, as a group and as individuals, can be used as a legal proof — and he
concludes it cannot, except for the special case of the opinion of ‘Ali b. Abi Talib. True to his Shi‘i
persuasion, ‘Ali’s opinion is considered a proof, on account of a raft of scriptural proofs, which
overlap sometimes with the evidence he adduces for the probative force of the ijma°‘ of the Proph-
et’s family more generally.

Malik’s opinion that the ijma‘ of the people of Medina is a proof is based on a Prophetic saying
that “Medina removes its wickedness or sins, like the blacksmith’s furnace”.®* [5.1] Mwayyadi
responds first, that this is weak — though it is not clear if it is the argument that is weak, or the
report. The argument may be weak because it does not accord with reality — people from Medina
make mistakes (i.e. they are not sinless).* Further rebuttal arguments are adduced. First, Malik’s
argument relies on “wickedness” (khabath) meaning the same as “mistake” (khata); this is un-
convincing because the latter is excusable, whilst the former is absolutely prohibited. Second,
this report is an isolated report (ahddi), and therefore a limited probative value. A response from
Malik and his followers is entertained: customarily, when a limited group of scholars, like the
mujtahids of Medina, agree on something it should be on account of an overwhelming indicator,
so their {jma‘ has probative force on this basis. Mw’ayyadi’s reply is that the same could be said
of another group of scholars — or even, that they have a stronger (or equally strong) indicator as
the basis for their collective opinion. The scholars in Medina could have no information about
this other, stronger, indicator. “We do not accept that this potential scenario is unlikely” (la nus-
allim anna hadha l-ihtimal ba‘id). Finally, this argument does not discount every group of scholars
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having this characteristic (i.e. when they agree on something it must be on account of an over-
whelming indicator), and the fact that they resided in the same city (or they shared the same
city) where the Prophet lived sometime in the past does not make them special.

In [5.2] and [5.3], Mwayyadi discusses the views that restrict ijma‘ to a limited number of the
Prophet’s Companions, in particular those who are considered the “Rightly-Guided Caliphs” by
the Sunnis. In [5.2], the view of ‘Abd al-Hamid b. ‘Abd al-‘Aziz known as Ab#i Khazim (d.
292/905, the Hanafi judge) is laid out. He argued for the probative force of the ijma‘ of the four
rightly guided caliphs on the basis of the Prophetic saying, “You must follow my sunna and the
sunna of the Rightly-Guided Caliphs after me”.?® There is also an unattributed view (gil) that one
should follow the ijma‘ of the first two caliphs: Abéi Bakr and ‘Umar. Both of these views are
based on weak reports, Mu’ayyadi argues.” However, even if we were to accept them they prove
nothing more than it is permitted to follow the caliphs (be it two or four — bayan ahliyyatihim lil-
taqlid), not that they form some type of ijma‘. Even then, the reports contract other well-known
reports such as the report “My Companions are stars, follow any of them”,*® and the Prophet’s
statement regarding ‘A’isha, “take half your religion from the Humayra’ [i.e. ‘A’isha].”® Of
course, a Zaydi jurist such as Mu’ayyadi is unlikely to be himself convinced by these reports (one
of which he has possibly already indicated is weak), but he is arguing (following the texts he is
shadowing) against the opponent on the opponent’s own premises.

In [5.4], Mw’ayyadi shifts his focus from legal status of the ijma° of the early generations to the
legal status of their individual opinions. Discussions of the probative force of “the opinion of a
Companion” (qawl al-sahabi) comes later in many works of usil, and not in the section on ijma-.
Mu‘ayyadi, in doing this, is following a traditional Zaydi precedent. Some other usil traditions
consider the probative force of a Companion’s opinion in the section discussing other legal sourc-
es beyond the standard four (such as “juristic preference” — istihsan, and “general benefits” — al-
masalih al-mursala).*® Many Zaydis include such a discussion within the chapter on ijma‘. This
appears to be a consequence of their argument against the doctrines of some Sunni scholars that
the ijma‘ of the four caliphs, or of the first two caliphs, is a valid legal proof. In order to reject
these doctrines, the Zaydis argue that there is no reason to prefer their opinions over those of
another Companion. Of course, the response then would be to query why the opinion of ‘Ali b.
Abi Talib is a proof for the Zaydis. This leads on to a specific justification of ‘Ali’s opinion to the
exclusion of the other Companions. This is the logic for the presentation of discussion around
gawl al-sahabi in the ijma‘ section in Zaydi usil works, and Mwayyadi conforms to this model:
[5.4] discusses (and rejects) gawl al-sahabi; in [5.5] he discusses (and strongly affirms) the opin-
ion of ‘All.

In [5.4], the opinions of other schools are entertained. Al-Shafi‘i (d. 204/820) and Ahmad (d.
241/855) are credited with the opinion that the gawl al-sahabi is legally binding on subsequent
scholars (and the community) and takes precedence over the results of their analogical reasoning
(qiyas). The argument here is that the Companion, when he proffers an opinion, could actually
be recounting the Prophet’s opinion — which is a primary source of law and takes precedence
over qiyas. Elsewhere in the usil tradition, the argument is made that if this giyas is later found
to agree with that gawl al-sahabi, the giyas-based opinion become a supporting piece of evidence
that the gawl al-sahabi is in fact a record of the Prophet’s opinion. In these circumstances, giyds
confirms that the gawl al-sahabi is, in fact, based on a scriptural source (i.e. kitab and sunna). Abt
Hanifa is credited with the opposite opinion: the gawl al-sahabi is a proof only if it disagrees with
a giyas-based opinion. This view is based on the presumption that the Companions sometimes



208 Shi‘ite Legal Theory

[5:5]

1 s [(2pad] (o) LG

oty ad o) s |8

Lalae 135

o D S e o) WA il sty 3 st O B 0l IS ol 15 0L 08
@ b Peflel des] Ml Bae U Zeols S o pe 5ol ol [Ue bl ] el
v Sl s ey e p] Ol Wag
.N;m);id.méi;;igsl,ﬁgcuﬂgﬂay‘pw&\,ﬁuwmgww‘@

21 2350476,\:\,)\@4. 23 1140’96’3‘1)‘5’
22 297 ,2 5 C‘_;.Lsﬂ\ i with minor variations. 24 3223779 21 C.xr\ Lws



Chapter 7: al-Mw’ayyadi, Qantarat al-wusil 209

related Prophetic opinions and practice which have been lost — hence, sometimes the opinion has
survived as a Companion’s position, but it is in fact a Companion relating a Prophetic ruling.
Qiyas-based opinions, on the other hand, are only considered when there is no evidence of a
scriptural rule (be it from the Qur’an or the Prophet); the Companions themselves used giyas in
order to reach rulings when there was no scriptural ruling. How might one explain those occa-
sions when a Companion’s opinion diverges from an opinion based on giyas? For Abii Hanifa,
therefore, a gawl al-sahabi based on a lost Prophetic ruling should take precedence over a giyas
when these two disagree. If the gawl al-sahabi is based on qiyas, then his analogical reasoning is
equal to that of later scholars, since they are all mujtahids, and there would be no reason to give
the Companion’s giyas precedence to ours. This nuance, Abti Hanifa’s opinion implies, is missing
in al-Shafi‘i/Ahmad’s view.

Muwayyadi explores the evidence for these two opinions and ultimately rejects both. For the
opinion of al-Shafi‘i and Ahmad, the main proof is the Prophetic saying, “my Companions are
like stars...”.*! This was used as proof of the ijma‘ of the Companions also, and for Mw’ayyadi it
is a weak report. However, he says, even if the report was accepted, then the most it could actu-
ally demonstrate is that they are worthy of being followed as a group — al-murad al-mugqalladiin
as the text says. The Prophet is addressing the Companions, and it has been agreed (i.e. there is
an ijmd‘) that one Companion’s opinion cannot be given preference over another’s. Therefore, the
most this weak report could mean is that, as a group, the Companions can be followed. Abti
Hanifa’s supposed opinion is summed up “if [the gawl al-sahabi] opposes giyas, then there must
have been a transmitted proof” (a hujja naqliyya — which has been left unrecorded, and which
supports the Companion’s view). Mw’ayyadi’s response is that if this is true for a Companion,
then it could also be true of anyone else: the generations following the Companions could be
basing their opinions on lost pieces of evidence when their opinions conflict with giyas. Having
access to lost Prophetic opinions is not exclusive to the Companions. Abti Hanifa’s argument does
not protect the gawl al-sahabi at all, but instead dilutes its authority, as, logically, the proof must
be extended to the opinions of those who lived in the generations after the Prophet but might
have access to Prophetic opinions not recorded elsewhere.

If the opinions of the Companions are not, in themselves, counted as proofs, then what of the
opinion of ‘Ali? In section [5.5] Mu’ayyadi explores this issue. For Shi‘i jurists generally — includ-
ing Zaydi jurists — ‘Ali’s position as a legal authority is a defining feature of the tradition. There-
fore, for Zaydis, it would seem that one Companion’s opinion (i.e. that of ‘Ali) must be counted
as a proof. One view is that ‘Ali’s opinion is authoritative on issues on which the scriptural texts
are unclear and ijtihad is necessary: on such issues there may be differing opinions, but there is
only one true opinion (fima al-haqq fihi wahid). This view would seem to restrict ‘Ali’s opinion to
ijtihadi matters.

Some Zaydis (and Shi‘is more broadly), though, may feel this is a condition placed on ‘Ali’s
opinion having probative force and therefore lean towards a second view: ‘Ali’s opinion has pro-
bative force unconditionally (mutlaqan, i.e. whether the matter is open to ijtihad or not).

Muw’ayyadi discusses a third opinion in relation to the ijtihad of the Companions. Given that
the Companions are all considered mujtahids; if one of them gave an opinion which is not based
on a scriptural ruling, then it must have come from their personal ijtihad. In ijtihad theory, there
is a dispute over whether, when the opinions of the mujtahids diverge, whether the various opin-
ions of mujtahids can all be considered correct (kull mujtahid musib — the position known as
taswib), or “the truth is with one of them” (al-haqq fi l-wahid). If one holds to the taswib doctrine,
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then “Ali’s opinion cannot have probative force if he was acting as a mujtahid, because for such a
person, all mujtahids’ opinions are equally correct. To hold the taswib doctrine and to remain
within the Shi‘i doctrine of privileging ‘Ali’s doctrine, then one must believe that ‘Ali’s opinion
is not restricted to matters of ijtihad (i.e. he is not a mujtahid among many mujtahids). His legal
authority must be unconditional. If, on the other hand, one does not believe in taswib, and in-
stead considers only one mujtahid’s opinion correct (and in the case of ‘Ali and the Companions,
the correct opinion is always ‘Ali’s) then this also cannot be because of his ijtihad. Ijtihad by
definition is the personal, and fallible, efforts of the jurist: to say ‘Ali’s ijtihad is always correct is,
in effect to say that he is free from error (4sma), and hence he is correct without conditions
(mutlagan). Mwayyadi references four Prophetic reports as evidence that ‘Ali is free of error (he
cites them in abbreviated form giving the first few words of each report expecting the reader to
know the rest of the report by heart — al-haqq ma‘a ‘Ali*>...allahum adir al-haqq ma‘ ‘Ali*’...ana
madinat al-9lm*...anta minni bi-mangzilat Harin®...). All of these are widely transmitted and
prove that ‘Ali has the quality of being free of error, just like the Prophet himself. Therefore, he
cannot be thought of as a mujtahid like the other Companions.

Finally, there is the opinion that ‘Ali’s view is not a proof above those of the other opinions
(i.e. the view of the non-Shi‘is). This is because the other Companions used to discuss legal issues
with him, and he did not condemn them for their views, and he did not try and disprove their
views. That is, they were all mujtahids who accepted each others’ opinions as valid. ‘Ali’s opinion
is, then, nothing special under such a perspective.

Section [6] is a discussion around the nature of the issue on which the Companions form a
consensus. Mu’ayyadi is, here, employing arguments from the wider (mainly Shafi‘?) usal tradi-
tion without explicitly referencing them, and hence to understand this passage, an excursus is
necessary. Some scholars argue that there can only be a consensus on “scriptural indicators”
(al-adilla al-sam‘yya) and can only be valid when the participants are Companions of the Proph-
et (iima“ al-sahaba). The Zahiri school is specifically mentioned in Shafi1 usil texts as holding this
view, though Mw’ayyadi introduces their argument simply by the phrase “it is said...” (gil). Those
who hold this view (it is claimed) put forward an argument for their position which, they claim,
demonstrates the illogicality of the mainstream view (namely that consensus can happen in any
generation and can be on any issue for which ijtihad is permitted). The Companions formed a
consensus that ijtihad is permitted on legal issues for which there is no definitive and certain in-
dicator (ma la qati‘ fihi). Say the Successor generation or another group (al-tabiin wa-ghayrihim)
form a subsequent consensus on a particular legal norm for something the Companions consid-
ered an ijtihadi matter. When this later consensus is formed, the issue ceases to be an issue “on
which there is no definitive and certain indicator” (ijma‘ is, supposedly, such a definitive indica-
tor). Ijtihad is now not permitted on this legal topic. Now, so the arguments goes, either the
second consensus invalidates the first consensus (butlan al-awwal) or the two consensuses contra-
dict each other (ta‘arudihima). That is, the Companions say ijtihad is permitted on the issue whilst
the Successors say it is not permitted. This, it is implied, means that allowing the consensus of
subsequent generations to be a proof makes the consensus of earlier generations (particularly
that of the highly respected and authoritative Companions) invalid. Therefore (it is implied but
not explicitly stated), consensus can only be a valid proof when it occurs on issues which are
non-ijjtihadi (i.e. “scriptural indicators”, al-adilla al-samfyya) and amongst the Companions.
Muw’ayyadi’s refutation of this argument in section [6] (i.e. the passage following qulna) is that
this is true of the Companions themselves. They could agree that an issue was ijtihadi and there-
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fore subject to different opinions (al-mukhtalaf fiha), and then come to a consensus on a legal
norm for that issue. The issue is not between generations, he argues, but is in the nature of hav-
ing issues which are disputed, and then a subsequent agreement emerging. The solution is to say
that one of the conditions of ijma®s validity is that there is no definitive or certain indicator for
that issue (mashriitan bi-‘adam al-qati9). This reasoning follows most everyday statements as well
(al-gqadaya al-‘urfiyya), particularly negative ones (al-sawadlib): a statement’s validity can be de-
pendent on the maintenance of some aspect of its assertion. The wider usiil tradition gives an
example*® (which is not given by Mwayyadi but is cited in the texts he is echoing): the statement
“there is no sign of wakefulness in him” (when applied to someone sleeping) is a negative state-
ment. It does not explicitly indicate that there will never be any “sign of wakefulness in him”; it
is true as long as he is sleeping. Similarly, the validity of the negative statement “there is no
definitive indicator for this matter” at one point in time does not establish its permanent validity.
Its continued validity is dependent on the continued non-appearance of a definitive indicator.
The mistake opponents (who in other texts are identified as the Zahiris) are making is thinking
that a consensus on a statement (particularly on a negative statement) must be unconditional:
consensus on a statement (by the Companions or any other generation of scholars) can - like
everyday assertions — be dependent for its validity on the continued existence of a particular state
of affairs. Validity need not imply a permanent, unconditional state.

Section [7] deals with the disputed topic of ijma‘ sukiti (“tacit consensus”) — that is, if a schol-
ar declares a legal norm and the rest of the (scholarly) community is silent and raises no objec-
tion, is this, in effect, a consensus? Muw’ayyadi is most concerned with the period before the es-
tablishment of the legal schools (so, the period of the Companions and Successors’ generations);
once the schools are established, an acceptance of legal variation is built into the system. Three
views are entertained:

1) Some (Abi ‘Ali al-Jubba’i, d. 303/915) argue that the silent ijma“ is a legal proof (hujja);
2) others (al-Shafi1) argue that it does not count as an {jma‘ and it is not a proof (la ijma‘ wa-
la hujja — characteristically, the opposite view is also transmitted from Shafii - i.e. that it
is an ijma‘ and it is a hujja);
3) Abi ‘Ali b. Abi Hurayra (d. 345/956), the early Shafii scholar, allowed it to be a legal
proof on two conditions: (i) the person making the statement must be acting as a mufti, and
(ii) there needs to be a gap in time after the declaration (bi-shart al-ingirad) and before the
ijma‘ can be confirmed.
The crucial distinction which Mw’ayyadi draws (and which can also be found in the wider usul
tradition) is between ijma‘ sukiiti being a form of ijma¢, and it being a legal proof (hujja). He
wishes to argue that tacit consensus is a proof, but it does not establish with certainty that an
ijma‘ has occurred. The dispute is, then, around how strong an indicator a tacit consensus might
be. There are those who argue that it is so strong that it almost establishes a consensus. The evi-
dence for this is that it is extremely unlikely (yab‘ud) that the pre-madhhab scholars would, as a
matter of custom (‘a@datan) disagree with a fellow scholar’s statement but remain silent. However,
it could be argued that their silence was due to a number of extraneous factors: the scholar might
have not arrived at a specific conclusion (tawaqquf), his fear prompted him to stay silent (khawf),
or he simply relied on other scholars (tawfir); he may not have performed his own personal ijtihad
yet, or he may disagree but intends to transmit his opinion separately. But, Mwayyadi concurs,
they would not keep silent — the apparent conclusion (zahir) one can draw from their silence is
that they concur with their fellow scholar’s declared legal norm. Whilst some think of this “ap-
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parent conclusion” as sufficient to establish an {jma‘, Mw’ayyadi argues that since their silence
only establishes an apparent consensus and not an actual consensus, ijma‘ sukiiti is only a proof
(hujja) and not a definitive proof (la yakfi l-zuhiir illd fi kawnihi hujja). It is not an ijma“ per se but
an apparent indication of an ijma‘ — and this has reduced legal force.

Finally (in section [7.2]) Mw’ayyadi tackles the opinion of Abd ‘Ali al-Jubba’i, who had ar-
gued that if a Companion gives a fatwa, and there is no objection, then, after a suitable time
lapse, an ijma‘ can be declared. The time lapse is designed to give all those alive at the time of
the declaration the chance to object. Muw’ayyadi’s reply to this position repeats the previous reply
—namely: not registering an objection does not mean there was no objection. In reference to Ibn
Abi Hurayra’s stipulation that the person should be a mufti and give fatwas (futya) in and of itself
establishes the hujja/proof of jma‘ sukiiti. When someone issues a fatwa, the lack of objections to
that fatwa does not in itself indicate that everyone agrees with the fatwd. Since a fatwa is not an
executable legal decision (hukm), but is just a scholarly opinion, it is always possible that there
is a stronger opinion which a scholar has devised but does not explicitly state (lam yaqul). The
only case where this would not be possible is if the fatwa concerned a matter which was a “com-
mon necessity” (ya‘umm bihi al-balwa). That is, if the fatwa concerns a matter which is essential
to day-to-day community life, then a scholar would be highly likely to voice his (different) opin-
ion. “The common nature of the necessity requires that one knows [if an alternative opinion]
exists.” (‘umiimuha yaqtadi husil al-Glm bihi). So, if silence is the community response to a fatwa
on an issue of everyday necessity, then this is a very strong piece of evidence that a consensus
has been formed; this is because when it comes to matters of everyday necessity, a scholar who
disagrees with the fatwa would not keep silent.

Section [8] discusses the condition that when all scholars agree (wifag) upon an issue, must
one wait until they have all died (“the epoch has passed” - ingirad al-‘asr), or can a consensus
(ijima‘) be called immediately? There is dispute here. Mwayyadi’s position is that there is no
condition (i.e. the consensus does not require the passing of the epoch), but he mentions 3 other
opinions:

1)  Ahmad Ibn Hanbal and Ibn Fiirak (d. 406/1015) claim the passing of the epoch is an abso-
lute condition.
2)  Al-Juwayni (d. 478/1085) claims it is a condition when the matter upon which there is a
claimed agreement was derived through the application of analogy (mustanaduhu qiyas).
3)  Abu °Ali states that it is only a condition for “tacit consensus” (fi [al-ijma‘] al-sukiiti) and
not for consensus proper.
Muw’ayyadi proceeds to dispute each of these three opinions. For the first, he simply states that
the indicator (of ijma‘) stands with or without the epoch’s passing. An opponent might argue that
there are instances where a consensus might have been claimed, but that later some of those
agreeing changed their mind (the example given is ‘Ali’s alleged change of mind over the prohi-
bition of selling a slave woman who has mothered her master’s child — the umm walad).*
Muw’ayyadi (echoing the Minhaj al-usil here)*® simply denies that, in such instances, there was an
ijma‘ in the first place. For the second view (held by al-Juwayni), Mwayyadi cites the argument
that if, at some later time, a reliable report (khabar sahih) was to appear, the earlier ijma‘ based
on a giyas-derived norm would be able to invalidate a reliable revelatory text (ibtal al-nass bi-l-ij-
tihad) — which is, of course, not permitted since uncertain indicators (like ijtihad) cannot over-
rule certain indicators — and this is the same however much of the time period (full or partial)
has elapsed. On the third view (attributed to Abi ‘Ali), Mwayyadi questions the conclusion that
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a scholar dying means they approved (rida) of the legal norm. If approval can be deduced from
his death, then it could equally be acquired before his death, and the restriction to tacit consen-
sus by Abii ‘Ali is meaningless. The implicit basis for this argument is that approval is an act; it
cannot be determined from an act’s absence by one of the supposed consensus constituencies
(mujmi‘in).

Another issue with the restriction of consensus to the Companions mentioned in section [9] is
that there were “Successor mujtahids” - that is, scholars who were not contemporaneous with the
Prophet himself but were contemporaneous with the Companions. Some (including Zahiris)
might argue that the Successor mujtahid is excluded because he is not a “Companion”; Mwayyadi
sees no reason to exclude him. Following his Zaydi doctrine, the Companions are obviously re-
spected, but not so much as to over-rule the opinion of mujtahids from Successor generations. The
argument that God (in, for example, “God has approved of the believers”)*’ and his Prophet (in
a report: “if anyone of you were to spend gold in charity equal to Mount Uhud it would not be
equal to a mudd or even half of what my Companions have spent”)* have indicated the Compan-
ions’ special status is brushed aside: they simply indicate that they were honourable and worthy
(without denouncing Successors’ special status). The counter example that ‘A’isha disapproved
of Abii Salama’s tussles with Companions® is refuted by a barrage of counter arguments: his
opinion came after ijima‘ had been established; Abii Salama had not yet reached the level of ijti-
had; ‘A’isha’s opinion is not a proof in any case; and finally, if one were to accept this, it would
contradict the fact that the Successors used to give fatwas, and the Companions used to consult
them.

Section [10] covers discussions around whether or not consensus has to be absolute. For
Muw’ayyadi, if a single person in the ijma‘ constituency disagrees, then ijma‘ cannot occur. Bagh-
dadi scholars and Ibn Jarir (al-Tabari, d. 310/923) disagree. Yet others say that whilst a near-
but-not total agreement creates a legal proof (hujja) it is not consensus proper. For Mw’ayyadi,
for ijma“ to be taken into account it must be total. The roots of this stipulation, one suspects, are
in the Shi‘i insistence that the supposed majority view concerning the first caliphate (i.e. Abi
Bakr taken over ‘Ali) has no legal validity in itself. He dismisses various arguments in favour of
following the majority. The saying that “the term ‘believers’ can be truthfully applied to the ma-
jority” is a case of non-literal usage (majaz). Elsewhere in the usil tradition, this is highlighted as
a case of overwhelming majority (istighrdq), which cannot act as a proof for an element of ijma“
theory. The saying of the Prophet “you should follow the greatest majority” (‘alaykum bi-lI-sawad
al-a’gam)® is also cited. Mw’ayyadi, again following the Minhdj,> argues that this hadith actually
indicates that total agreement is required. If one thinks that the phrase al-sawad al-a’gam can
mean a simple majority, then this would mean one can ignore the opinions of a third of the com-
munity. Clearly, Mu’ayyadi (following the Minhaj)>* thinks this is a weak argument. A further
argument (10.2) is that it is unlikely that, when indicators of a legal norm conflict, the preference
should go to the most popular opinion. Mwayyadi’s answer is that one shouldn’t consider it un-
likely that the minority opinion is the truth — truth can be assessed by the individuals who trans-
mit it, not by the number of such individuals.
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In section [11], Mwayyadi makes the simple point that the consensus cannot include those
scholars who are yet to be born, for if that were so, consensus could never be reached, and there
would be no means of determining who disagrees with a legal norm.

Section [12] discusses whether the individual who has a deviant belief (i.e. a muta’awwil — but
not so deviant that he ceases to be a Muslim). Mw’ayyadi considers such individuals to be includ-
ed in the ijma‘ constituency, on the basis that if the muta’awwil gives an account of an event, his
word would be taken into account; so therefore his opinion in terms of the matters under consid-
eration for consensus should also be taken into account. Opponents might say he should not be
included, just as we do not include children and unbelievers in the i{jma‘ constituency. Mw’ayyadi’s
reply is that he is neither an unbeliever (and outside the community) nor he is a child (who is
not yet legally responsible), so these rules should not apply to him (i.e. the analogy is unsound).
The final counter argument involves the concession that, just as the confession of a miscreant or
an unbeliever are accepted, so the statement of a deviant regarding his own situation (fi haqq
nafsihi) can be accepted — but not, it appears, on matters of general importance. Mwayyadi’s re-
ply is that such a position would actually support his inclusion, not exclude him — presumably
because, on the matter of whether he is a Muslim (and hence to be included in the ijma‘ constit-
uency), his word (presumably saying that he is a Muslim) should be accepted; and once this is
accepted, his view is to be counted in the consensus on other matters as well. Mu’ayyadi’s opin-
ion (i.e. that the muta’awwil should be part of the mujmi‘in) reflects, perhaps, his Shi‘i perspective
- to exclude individuals on the basis of theological variation is likely to mean Shi‘i scholars being
excluded from the consensus.

Section [13] entertains the hypothetical situation where the community disagrees on an issue
splitting into two camps. If the members of one camp all die, or fall into unbelief, or give alle-
giance to someone who is not a legitimate leader (i.e. outside of the Ahl al-bayt), then the mem-
bers of the other group become the ijma‘ constituency on their own, and therefore an ijma‘ is
immediately formed.

For the arguments of consensus to be valid, certain truths must be established — such as the
existence of God. One cannot “prove” that God exists by ijma‘ because that would be lead to
circularity (luzam al-dawr). If ijma‘ relies on the existence of God for its validity, one cannot es-
tablish the existence of God via ijma‘ (section [14]). Trivial worldly matters (al-dunyawiyya),
such as battle tactics, are available for ijma‘, because the proof for ijjma‘ does not exclude them.
This appears to be Mwayyadi’s opinion, though he is not explicit. He does mention that al-Qadi
(‘Abd al-Jabbar, d. 415/1025) had two opinions (i.e. that i{jma‘ can be applied to these worldly
matters; and that it cannot). Elsewhere in the usil tradition, those who say they are subject to
ijma‘ argue that the texts are general in terms of reference, applying to all items where it is logi-
cally possible; those who argue against say that the Prophet himself excluded such things with
his saying “you know more about the affairs of your world (than me)”*® - meaning that such
matters can change by situation and therefore no certain, invariable rule could be established by
yjmac.

Furthermore, an occasional subsequent random opinion, after an ijma‘ has been established,
does not invalidate the previous ijma‘ (section [15]); it does not make it any less powerful as an
indicator (“it does not turn it from something known (al-ma‘iim) to something presumed (al-
magniin)”), and it does not mean that the past i{jma‘ is suddenly cast into doubt.

If the community agrees that the true opinion is limited to one of two opinions, can it, at some
later time, agree that one of those opinion is the true one? The question here is whether the later
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ijma‘ on one opinion would, in effect, be breaking the earlier ijma“ that there were two acceptable
opinions (section [16]). Mwayyadi and the other Zaydi scholars (a’immatuna) consider this quite
possible; others (Ibn Hanbal and al-Ash‘ari, d. 324/936) prohibit it. Those who consider it per-
mitted for the later community to agree on one of the opinions, there are those who say it is only
a lesser proof (qil hujja), and there are those who do not even consider it a hujja. Mw’ayyadi’s
arguments for his own opinion are that the proofs for ijma‘ do not preclude this — they are gen-
eral and include it; and he points out that it has, in fact happened in the history of Islam. The
Companions differed over the sale of the slave who bears the master’s child; and then they
agreed;® similarly, ‘Umar forbade temporary marriage (mut‘a)® whilst others allowed it - but it
became an {jma° that it was forbidden. Al-Ash‘ari supposedly had the opinion that custom dic-
tates that it is impossible, but Mw’ayyadi refutes this. The objection goes: “if it happened, then it
must have probative force”, and if that is the case, then it contradicts the earlier consensus that,
on the issue under investigation, choice between the various opinions was permitted (al-takhyir)
(section [16.1]). Mwayyadi rejects this too — because the earlier ijima‘ implied that there would
be choice as long as there is no definitive proof of one option or the other. When that definitive
proof comes (in the form of an ijmd‘ on one of the options), then the matter is settled without
contradiction. If the Companions agreed that there could be a choice between two options in a
particular question, and there was a later consensus on one of those options, then this later con-
sensus must be more than simply a proof (hujja), Mw’ayyadi argues: it must be a definitive state-
ment (qati9). The reasoning here is that the Companions’ agreement on choice (takhyir) means
that each of the two opinions has an indicator which is non-definitive (i.e. the two proofs are
merely a hujja). If the later consensus on one of those opinions is also classed as a non-definitive
proof (i.e. is also a hujja), then one is facing a conflict between the two ijma‘s, and this cannot be
(section [16.2]); rather, Mw’ayyadi argues, the earlier consensus was for the people at the time
of the Companions, and the later consensus is a definitive statement (gati9.

If the matter is as a-Mu’ayyadi argues, then anyone who argues that the epoch must pass be-
fore an ijma‘ can be claimed, will also agree that a later agreement on one of two opinions will
form an ijma‘ only when that later epoch has passed. He provides no reasoning for this view, but
it would seem uncontroversial (section [17]).

Someone had argued, perhaps as a clever aside, that al-ShafiT’s opinion that the compensato-
ry payment (diya) for a Jew is one third of that for a Muslim® was based on ijma°‘ (section [18]).
The argument was that the two opinions common before al-Shafi‘l (namely that the diya of a Jew
is either equivalent to that of a Muslim, or it is half that of a Muslim) had formed an {jma‘. The
consensus was that holders of both opinions agreed that one third was valid — what they differed
over was the amount above one third of a Muslim’s diya which should be set. Hence, al-Shafi‘’s
opinion of one third is something they would both agree on, and therefore his opinion is support-
ed by ijma‘. The rebuttal of this argument is not too difficult. Al-Shafi’s opinion is made up of
two elements, Mwayyadi states: first there is the opinion that one third is the minimum diya; and
second the opinion that the diya is not more than one third (nafy al-ziyada). Whilst there may be
ijma‘ on the first (namely, the fact that one third is contained within a whole and within a half),
the second element (the view that it is not more than one third) needs a consensus. Even if there
was some form of an indicator to say the diya of a Jew is not more than one third, this would
never be based on ijmac, but rather on some other type of indicator. Mu’ayyadi concludes, then,
that Shafii’s opinion is not based on i{jma¢, and to claim that it is, is invalid.
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What sort of proposition can there be consensus about? Section [19] is the beginning of
Muwayyadi’s discussion of this issue. First, he discusses whether the consensus must be upon a
proposition supported by a recognised source (mustanad). His own position is that any valid con-
sensus must be based on a source, and even analogical reasoning can be a source (wa-law gqi-
yasan). There is debate, though, on whether a consensus can be formed on a proposition derived
through giyas (the positions are mentioned one by one in section [19.1]). Some say it is not
possible for such a consensus to emerge (presumably since giyds is by its nature a subjective
judgement, and hence one could not form agreement on something so subjective). Some say it
has never happened (so it is not an issue). Some say it is possible but only on an analogy which
is “obvious” (jali) and indisputable. The “author of the Mukhtasar” (the fourth/tenth century
traditionist from Khurasan, Muhammad b. Muhammad b. Ahmad b. Ishaq al-Hakim al-Kabir, d.
378/988) argues agreement can occur, but, for him, consensus on a proposition derived from
analogical reasoning does not constitute a proof (hujja).> Finally there are those who argue that
the scholars could agree haphazardly (jizafan) upon something which has no underpinning rec-
ognised source. Mwayyadi’s position is that not only is it possible for consensus to occur on a
proposition agreed through giyas, it has actually happened. He gives examples of when it has
happened (eating pig fat; the punishment for the wine-drinker). In both cases, there is a legally
valid basis for the opinion (mustanad) on which there has been agreement, and it is impossible,
on the basis of custom, for agreement to happen without this legally valid basis.

Muw’ayyadi then entertains a series of potential objections. Say there is a consensus that it is
allowed to contradict an earlier giyas-based consensus [19.3]. This, Mw’ayyadi argues, would ef-
fectively be arguing that the earlier agreement was an error; this constitutes an internal contra-
diction - since you cannot say that the earlier consensus was an error (and thereby demonstrate
that ijma“ is fallible) and then prove this by appeal to (fallible) ijma‘. Say, there is another objec-
tion: the dispute over whether consensus on the basis of an analogical reasoning has ever hap-
pened means there is no way an ijma‘ on analogical reasoning can be treated as a reliable source
[19.4]. Here, Mw’ayyadi does not accept the premise: there are instances of it happening in the
past. The classic example is that the Jews and the Christians agreed, on an analogical basis, that
the Jesus was killed — so it can happen. The reason their agreement can be questioned by a later
agreement is because, unlike the ijma‘ of the Muslims, their ijma‘is not immune from error. An-
other objection is raised by al-Hakim al-Kabir (“Sahib al-Mukhtasar”): The Qur’an stipulates that
one should follow “the way of the believers” (sabil al-mu’minin)®® [19.5].5* This is understood to
be a useful proof for ijma‘ (since what the community agrees upon is sabil al-mu’minin). Now,
their first conclusion — based on giyas — was reached through the personal juristic reasoning (ijti-
had) of each member of the ijma‘ constituency; anything which was discovered through ijtihad is
subject to disagreement on the basis of another ijtihad. Therefore, agreement on any giyas-based
conclusion is both an ijma‘ and it is subject to disagreement. This, for him, disqualifies ijma‘ on
a proposition based on giyds as a proof. Muw’ayyadi’s response is that sabil al-mu’minin means
“whatever way they use to prove a proposition upon which they subsequently form a consensus”.
They express disagreement before the agreement occurs, and when there is agreement, the sabil
al-mw’minin is taken into account then. The opinion is mentioned that if a consensus happens
occasionally or randomly (jizafan), it creates a non-definitive proof (hujja), and not a definitive
one [19.6]. Mw’ayyadi responds to this position by arguing that this so-called non-definitive
proof will end all debate and make it prohibited for anyone to oppose it — and this can only hap-
pen if it is validated by a source; anything else would make it less than a proper consensus. The
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opponents bring an example: it was agreed that any transaction in which both the parties con-
sented was deemed valid (bay* al-murada),®* even though there is no specific indicator that this
is permitted [19.7]. That is, this is a consensus with no underpinning recognised source, but it is
counted as a consensus nonetheless. Therefore, it is possible to have an ijma‘ without a recog-
nised source (contra Mw’ayyadi). Mw’ayyadi replies that actually, the ijma‘is not sufficient in and
of itself in this example (tark iktifa’ bi-l-ijjima®); there must be an underpinning recognised source.
Elsewhere in the usil tradition, the argument is made that the fact that no recognised source is
mentioned (like an indicator, dalil) does not mean there is no indicator. It simply means the
transmitters have neglected to include the recognised source when transmitting the ijma‘. Final-
ly, the opponents argue that there might be a haphazard agreement on something without any
reference to a recognised source [19.8]. The members of the i{jma‘ community are delegated
(mufawwadiin) by God to make their judgements; they could all do that without reference to a
recognised source, and come to the same conclusion; and since all mujtahids are correct (accord-
ing to Zaydi doctrine), and they all are seeking the right opinion (wa-lil-sawab muidin). This,
Muw’ayyadi points out, is precisely why any consensus must be based on a recognised source. This
is the nub of the dispute (‘ayn al-niza®), for unless one stipulates that ijma‘ must be based on a
recognised source or method of deriving rulings, one opens the door to the possibility of un-
founded agreements by the scholars.

When the scholars agree upon something but the recognised source of their consensus is un-
mentioned, this presents a particular problem; one needs to know that they agreed not only upon
a legal norm but also that this agreement was not haphazard - i.e. it was upon a recognised
source (mustanad). Section [20] deals with such instances. Say the ijma‘-constituency agree upon
the legal norm set out in a report which has been transmitted by multiple reliable chains of trans-
mission (mutawatir; 20.1). If it is obvious that this is the case, and it reached this high level of
transmission (such that it brings certainty as to its contents), then the report itself is the recog-
nised source of the consensus. But, say they agreed upon a legal norm, and that legal norm is
contained in the mutawatir report, but the report itself was not the basis for their agreement (it
was some other indicator). This could have happened, for example, if the report was not known
to be mutawatir when the earlier generation came to their agreement; their agreement was
reached on the basis of another (unrecorded) indicator. In these circumstances, can it still be said
that it is known that their consensus was based on a legally recognised source? Mwayyadi says
it can, because it is known that, had they known of this mutawatir report, it would have been the
basis of their consensus (illa fa-in ‘ulima bi-dalilin annahu l-sanad, fa-kadhalika). The fact that their
consensus was on some other basis which is not recorded (and hence cannot be articulated), and
that a proper legally recognised source is known (separate from their agreement) means that
their consensus is confirmed as being on a legally recognised source, even if it is not the one. This
opinion is against that of Abii ‘Abdallah (al-Basri, d. 369/980, a Hanafi Mu‘tazili jurist), who
clearly believed that the earlier ijma‘ must encompass both the legal norm and the legally recog-
nised source for that norm. For Mu’ayyadi, though, there can be two equally strong indicators of
a legal norm (ijtima‘ al-dalilayn), and therefore the earlier ijima‘ could have been on one indicator
(which was left unrecorded), and, for later jurists, it could be on another known indicator (in this
case, a khabar mutawatir).
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Say the ijma‘ constituency agreed upon a legal norm, but did not mention a legally recognised
basis; it could have been on the basis of giyds, or the apparent meaning of a Qur’anic text, but it
was left unmentioned (20.2). Then, say, a non-mutawatir report is found (i.e. a khabar al-wahid
- or, as expressed by Mw’ayyadi, ahadi reports) which confirms this legal norm. Can it still be said
that their consensus has a legally recognised source and that that report is no longer zanni but
qati? For Mwayyadi, one can still say this: the fact that there has been consensus on a legal
norm, and that same legal norm is expressed in a less-than-certain report means one can be cer-
tain that the consensus was on a legally recognised source and the consensus now makes that
report certain (fa-huwa hina’idhin qat lil-dalil). There are those indicators about which one can-
not be certain; but this is not so important, because (they argue) the community can validly fol-
low uncertain indicators (lam tukallaf al-umma illa bi-l-zann kayf kana). Mw’ayyadi sticks to his
position though. If one allows the report to remain less-than-certain (zanni) after there has been
a consensus on the legal norm contained within it, then one is admitting that the report may be
mistaken (yasihh zann mukhti), and therefore the consensus may be on a mistaken legal norm
(fa-yasduq al-ijjma‘ ‘ala l-khata’). Ijma“ produces a type of certainty which is wholeheartedly ac-
cepted — it cannot be one which has any possibility of error.

How many people have to be members of the ijma‘ constituency? Usually, membership of the
constituency is restricted to mujtahids, so the question concerns whether, if the total number of
mujtahids in the community falls below a certain number, then an ijma‘ which binds future gen-
erations cannot be formed. Section [21] discusses this issue, and following discussions in al-
Baydawi’s Minhaj,*® Muw’ayyadi argues that there is no minimum number. Some have entertained
that the minimum number should be the number which confirms a report as “widely-attested”
(tawatur); but Mw’ayyadi says there is no stipulation that it should be so (la yushtaratu ‘adad
al-tawatur); ijma‘ is a proof based on scripture (dalil al-sam°), so there is no need to turn to other
types of (reason-based) proofs. Some say that if there is only one mujtahid, then that person’s
opinion, though, is a hujja; other say the opinion of a single mujtahid cannot be classified as con-
sensus (‘adam sidq al-ijma").

Section [22] discusses a well-known issue in works of usil: if the community agrees, at one
point in time, that there are two possible and acceptable answers to a particular legal problem,
does this agreement imply that no one in the future can devise a third answer (or a fourth, or a
fifth etc). The issue is known as the permissibility of “the introduction of a third opinion” (ihdath
qgawl thalith, abbreviated to ihdath thalith in Mwayyadi’s text). Mu’ayyadi considers the third
opinion permissible providing it does not entirely negate one of the positions which was agreed
upon earlier. For example, there are five well-known reasons for the annulment of a marriage
after it has been contracted: the so-called “five defects” (al-‘ayib al-khamsa). According to one
opinion, if a wife discovers that her new husband is insane, or has leprosy, or has elephantiasis,
or is impotent, or has been castrated, then the marriage can be annulled. According to another
opinion, none of these has the power to annul a marriage. Later, a third opinion emerged, which
was that there is a distinction to be made here (al-farq): some of these can annul a marriage and
others cannot. This third opinion does not go against (or “nullify”, raf9) anything that the earlier
two opinions agreed upon: it is a wholly distinct new opinion. If, for example, the earlier gener-
ation had stipulated that these two opinions were acceptable and that one could not pick and
choose between the defects (an “all or nothing” approach), then the third opinion would be a
“breaking” of the earlier consensus. So, Mwayyadi’s position is that a third opinion can emerge
providing there is nothing in it which contradicts something upon which there has already been



228 Shi‘ite Legal Theory

[22.1]

B A V'AJ’TJ;&*}J J,,;.e 156

osdne 3 2N 2 LVl i o1 B G oy V5 ol o D) g S

[22.2]

) s oy 1)

e 15 Lo Ik | oL

[22.3]

sl ) OF e s oSl VI 15

sy o2 o eV Ale (3 comldl o o8y e it 1y I s, T o e L2 Lo gl s
) Ol el e e

[23]

b

T, Juslis sy Jlo g ptee 0p S Y [+ W) OV Al padd Flo B oy sy s Sl
Lol OFS S5 Ly 13 gy 555

37 We have attempted to rectify the incorrect reads: N
grammatical structure of the sentence. The MS Jusbs dsly Me G San Y LW OV,



Chapter 7: al-Mw’ayyadi, Qantarat al-wusil 229

agreed upon. The objectors reply that in this example the third opinion is distinguishing between
the various defects, whilst the earlier opinions did not distinguish between them and treated
them as a single block; so there is a breaking of an earlier consensus here (fassala, wa-lam yufassil
ahaduhum fa-qad kharaqa). The answer (section [22.1] — quina) is that that the earlier generation
did not explicitly state that one should not distinguish between the defects, and the lack of an
explicit statement concerning distinguishing between the defects does not mean that they wished
to affirm that they should, in fact, be considered a single block. If we were to assume that silence
means affirmation in such circumstances, all debate within the law would be severely curtailed
(“it would not be permitted to delve into any new [answer to an existing issuel”, lam yajuz al-
khawd fi mutajaddidihi). The second objection is that permitting a third opinion to emerge is, ef-
fectively, saying that the community, when it agreed on the two positions previously was in error
(takhti’at al-umma) (section [22.2]). Mw’ayyadi’s response is that they were not in error when
they agreed on something, but they did not agree, in the example just cited, that the defects had
to be treated as single block. Next there is the view from those who permit the emergence of a
third opinion, but are not concerned about the new opinion contradicting something agreed
upon by the earlier generation [22.3]. The fact that they disagreed is, in this opinion, an indica-
tor that the issue is one open to ijtihad (individual juristic interpretation — al-ikhtilaf dalil ‘alda
anna l-mas’ala ijtihadiyya). Mwayyadi’s response is that the question is not necessarily one of
pure ijtihad — there might be elements they agreed upon, and elements they did not agree upon.
Finally, Mwayyadi mentions another case where a valid third opinion did emerge. The issue of
the mother’s inheritance, when her deceased child has a living spouse. The Companions agreed
on two possible positions: either the inheritance is one third of the original sum, or it is one third
of what remains after the spouse’s portion has been subtracted. A third opinion emerged in which
the third is taken from the original sum in the case of a woman dying with a husband; and the
third was taken from the remainder in the case of a man dying with a wife. In the literature this
opinion is attributed to the successor Ibn Sirin (i.e. one of the tabi‘in, d. 110/728), and the exam-
ple is sometimes used to support the view of those who permit unfettered ijtihad for future opin-
ions.%* Mwayyadi though simply views this instance as of the same type with the “five defects”
example (wa-annahu min qabil al-faskh bi-lI-‘uyiib al-khamsa): a third opinion can emerge provid-
ing it does not nullify any element of the question upon which the previous generation had ex-
plicitly agreed.

In addition to the debate around whether a third opinion can emerge (which Mwayyadi ar-
gues it can under certain restrictions), there is also a debate about whether a third piece of legal
reasoning can emerge for a position established by consensus [23]. For example, if the ijma‘
constituency agrees on a position, and supports that position with two authoritative indicators
(or items of evidence), can a subsequent generation bring forth a new piece of evidence for the
position? or is the community not only locked into the position, but also locked into the legal
reasoning which establishes that position? Mwayyadi argues that they are not restricted in this
way — the item could be a new indicator (dalil), or a new piece of analogical reasoning (ta‘lil) or
a new interpretation of a scriptural text (ta’wil). The scholars are continuously involved in deduc-
ing new analogies, indications and interpretations. They do this repetitively and their ideas are
distributed around the community, and when no one disagrees, then one has a consensus (wa-lam
yunkar fa-kana ijma‘an). The objection to this consists of a reference to the Qur’anic verse, where
the audience is warned not to follow “a way other than that of the believers” (wa-yattbi¢ ghayr
sabil al-mu’minin).®> We have already seen this verse used in the justification of ijma‘, and it is
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clear it becomes a pivotal focus in a number of ijma‘“related arguments. So the argument goes
[23.1], the way of the believers consisted of the ruling and the reasoning for that ruling; coming
up with a new piece of legal reasoning is to depart from the way of the believers, as established
when the ijma‘ came about. This argumentation is rejected; ijma concerns the ruling, and the
legal reasoning for that ruling is not included unless explicitly mentioned as such. If future gen-
erations were restricted in this way, then there would be a bar on investigating all new evidence
(wa-illa imtana‘a fima yujaddad). Anyone who argues that the “way” (sabil) of the believers in the
past generations was their legal reasoning (istidlaluhum) is rebuffed by the argument that their
“way” cannot be extended to matters which come to light after the ijma“.

[24] It is possible that the community did not know about a report, or a proof of a greater
strength (r@jih) than the one that they had been using; their behaviour was in accordance with
this unknown evidence, but their reasoning was on a weaker indicator (marjith). Muw’ayyadi does
accept that there is some dispute (khilaf) here. There are those (sing. al-mujawwiz) who say that
it is possible for the community to be unaware of an indicator which is stronger than the one they
are using — arguing that just because they do not mention the indicator does not mean they had
necessarily rejected it [24.1]. On the other hand, those (sing. al-nafi) [24.2] who dispute that the
“way of the believers” is always the strongest and most preferred indicator (rgjih); by adopting a
new argument or indicator, the later generation is departing from that “way”. Mw’ayyadi’s posi-
tion [24.3] is that it is permitted to discover a new indicator for an agreed position; it is only
when the past generation has definitively followed a legal argument can we say that it forms part
of their “way”. When this is the case, this is a necessary interpretive offshoot of what they have
already agreed upon. Here Mw’ayyadi’s view mirrors his position in the “third opinion” (gawl
thalith) argument: it is permitted for this third position (or piece of evidence) to emerge later and
it does not break the previous ijma‘, provided the previous generation did not laydown and agree
upon any exclusionary clauses or elements to their ijmac.

In section [25], Mwayyadi returns to the wider issue of whether the community as a whole,
or the Prophet’s family (al-Gtra) as a whole can act tyrannously or in contravention of the law
(istibdad al-umma wa-l-Gtra wa-fisquhum). His view is that it is impossible for this to be the case,
and he refers the reader back to his earlier discussion. An opponent makes the argument that
they have behaved in this way in the past [25.1]. Mw’ayyadi responds that it is possible that they
have acted in this way, but it might have been through ignorance, and those who make mistakes
out of ignorance are not excluded from either the community or the Prophet’s family. The oppo-
nent responds [25.2] that, in that case, ignorance become the recommended course of action of
the Prophet’s family or the community as a whole (yasir al-jahl sabilaha) — and that cannot be
correct. Al-Muayyadi’s response [25.3] is that when they do not know something, this does not
constitute a “way” which they are recommending for general adoption (al-‘adam laysa sabila-
hum). Furthermore, it is possible for the {jma‘ community (the umma or the Stra) to split into two
groups [25.3], and each group be sometimes correct and sometimes incorrect. The argument is
not that the ijma‘ constituency will always agree, but rather that when it does agree, an inerran-
cy (‘isma) comes about.
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What should one do if the issue on which there is consensus contradicts a text? In section [26],
Muwayyadi tackles this by classifying the contradictions on the basis of the epistemological status
of the consensus and the text. If both are considered less than certain (zanniyan), and one of them
is seen as an interpretation or a particularisation of the other (al-qabil lil-ta’wil aw al-takhsis), then
they should be combined (jam). However, if this is not possible, then one should suspend judg-
ment (wagf) or reject (al-ittirah) or chose between them (al-takhyir). He does not indicate here
how one might select the correct course of action; usually in works of usil that is covered in a
special section on “contradiction between indicators” (ta‘arud al-adilla). If, on the other hand,
both texts are considered epistemologically indubitable (gat‘iyayn), then the preferred option is
to choose the norm recommended by ijma‘. The reason being, quite straightforwardly, that the
ijma‘ constituency must have had information which is not available to us that the norm in the
textual source has been abrogated. If one is certain and the other less than certain, then of course,
the certain indicator takes priority, and there is no contradiction here.

In the conclusion (khatima — section [27]), Mw’ayyadi discusses the status of one who refuses
to accept the jjma‘. If an individual obstinately refuses to accept (jahid) an element of religion
that is known “by necessity” (dariiratan), then he is an unbeliever (kafir). If he rejects something
which is certain (but demonstrated by reason, al-magqtii9), then there are some who say he is also
a kafir, but other who say he is just a disobedient miscreant (fasiq). The reason for the second
opinion is that refusing to accept something which is established through rational demonstration
(even when it securely established) is less blameworthy. Though Mwayyadi does not state it, this
would be where the one who rejects ijma‘“ would most likely fall — that is, he or she rejects some-
thing which is not obviously, immediately and necessarily true (dariratan, like the oneness of
God), but ijma“ is established with certainty to be true (magqtii), even though it requires demon-
stration. If someone refuses to accept something which is difficult to comprehend, or is obscure
or hidden, then he or she cannot even be considered a miscreant. Finally, if the person obstinate-
ly refuses to accept something which is not connected to religion but is widely agreed (al-mujma‘
‘alayhi) to be the case (such as the existence of a city like Baghdad), then he is also not considered
a disobedient miscreant. With this, Mw’ayyadi closes his argumentation around the validity of
consensus.

Endnotes

1 The Tabaqat al-Zaydiyya al-Kubra (of Ibrahim b. al-Qasim b. al-Imam al-Mwayyad bi’llah al-Shahari, d.
1153/1740) records his birth year as either 1010/1601 or 1011/1603. See al-Shahari, Tabagat (Am-
man, 1421/2001), v. 1, pp. 515-518; two well-known contemporary reference manuals by al-Zirikli
and al-Kahhala record 1015/1606 and 1019/1610 respectively. See al-Zirikli, Alam (Beirut,
1423/2002), v. 3, p. 207; al-Kahhala, MuGam al-muw’allifin (Beirut, 1376/1957), v. 5, p. 21. The sources
also differ over his death date. The earliest source is perhaps the Zaydi biographical work which is ar-
ranged in chronological order of death, and Mwayyadi’s entry comes in the month of Dhi 1-Hijja 1044/
May-June 1635, and al-Shahari mentions this date, but also 1048/1638 from other sources. The latter
is confirmed by al-Kahhala, but al-Zirikli records 1070/1660 and 1048/1638.

2 Salah b. Ahmad al-Mu’ayyadi is recorded in the apparently anonymous pro-imamate history studied by
Tritton and translated as The Rise of the Imam of Sanaa (published in Madras in 1925). The work was
originally a PhD thesis at the University of Edinburgh (submitted 1917). In that work Mwayyadi is re-
corded as being first resistant to Imam Qasim’s advances whilst governor of Zahir province (Tritton, The
Rise of the Imam of Sanaa, p. 83); later, as part of the Imam’s military force against the Ottomans,
Muw’ayyadi’s attack on Abii ‘Arish is recorded, “Sunday 15th IV [15th Rabi II 1036/3rd January 1627],
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Salah ibn Ahmed el Muayyadi entered Abu Arish and the commandant hid himself in the castle. At the
same time [the town of] Sabya submitted to the Imam and its chiefs and citizens joined his troops at
Abu Arish. A week later they attacked the castle. Close under the walls they were safe from bullets
while their marksmen kept the ramparts clear of defenders. The wall was soon breached and the Turks
asked for terms which were granted, for Salah feared lest the stored should be plundered. The garrison
acknowledged the Imam and the booty was rich...” (Tritton, The Rise of the Imam of Sanaa, pp. 145-
146).

There is no indication why he left, it might possibly be due to shortages in personnel or supplies.

We could not determine the location of this place.

Al-Damadi, al-‘Aqiq al-Yamani, fols. 475-476.

This is most likely a commentary on the famous grammatical work Sharh al-shawahid al-kubra by Badr
al-Din al-‘Ayni (d. 855/1451, which in turn comments on the Alfiyya of Ibn Malik, d. 672/1274).

This is most likely the Hidayat al-afkar ild ma‘ani l-azhar of Sarim al-Din Ibrahim al-Wazir (d. 914/1508);
itself a commentary on the famous Zaydi figh work Kitab al-azhar of Ahmad b. Yahya al-Murtada, d.
840/1432.
https://elibrary.mara.gov.om/en/imam-zaid-library/cultural-foundation-library/book/?id = 14467
(accessed 25 January 2021)

It is not clear whether ahl al-usil here refers to legal theorists (i.e. usil al-figh), or theologians (i.e. usil
al-din), or some other group. In favour of “legal theorists” is the fact that they can be contrasted with
ahl al-furi‘ in section [1.6] and that all the contrasts (mujtahids and X) are with primarily legal group-
ings. In favour of theologians is that mutakallimiin form a distinct group, and experts in legal theory
would normally be considered mujtahids in any case.

‘Adud al-Din al-ji, Sharh al-‘Adud (Beirut, 1421,/2000), p. 109.

Qurian 17:23.

It might seem strange he does this, since Mw’ayyadi has [in 1.2] already refused to accept the notion
that the ijma‘ constituency should consists of the mujtahids alone. The explanation for this is most like-
ly that Mw’ayyadi is following closely the discussion in other usil texts: in particular the texts of the
Mukhtasar of Ibn al-Hajib and the Minhdj of al-Baydawi, and the various commentaries on those texts.
In these texts, this objection can be found in the Sharh al-‘Adud, p. 109 and Ibn al-H3jib, Mukhtasar al-
muntaha al-usili (Cairo, 1326/1908), p. 56.

The electronic copy of the manuscript available to us is unclear here. The reading al-salaf wa-I-khalaf is
one possibility, and seems to fit. The faded script could also read “al-salaf wa-l-burhan”, which would
mean that there is an {jma‘ from the early generations on this matter, and it is also demonstrated and
backed up by logical proof.

Though, it should be noted, as it is in the commentary tradition, that the examples are from the early
generations (sahaba, al-salaf etc.), and do not prove the on-going effectiveness of ijma‘ beyond those
early generations.

Interestingly, in the parallel passages in the Mukhtasar al-muntahd and in the Minhdj al-wusiil the term
used is al-Shi‘a; here it is replaced by al-Imamiyya (the Mukhtasar also reads “some of the Khawarij”
rather than all of them as a group). Clearly, Mu’ayyadi has edited the citation from these Sunni sources
so the Zaydis are not counted as amongst the denier of ijma‘. See Ibn al-Hajib, Mukhtasar al-muntaha, p.
56; al-Baydawi, Minhdj al-wusil (Beirut, 1429/2008), p. 174.

Al-Haythami, Majma‘ al-zawa’id (Beirut, 1408/1988), v. 7, p. 221.

The report containing the word “mistake (khata’)” does not appear in the primary hadith sources.
Muslim al-Naysabiiri, Sahth Muslim (Beirut, 1424/2003), p. 970.

Al-Tirmidhi, Sunan al-Tirmidhi (Beirut, 1403/1983), v. 3, pp. 315-316.

Al-Bukhari, Sahih al-Bukhari (Beirut, 1401/1981), v. 8, p. 87.

Qur’an 4:115.

Qur’an 2:143.
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In the Minhaj al-wusil (p. 176), al-Baydawi uses this disjuncture between God’s declaration of the com-
munity being virtuous and the individual’s actions giving him moral probity for witnessing to discredit
the verses as a theological issue around the creation of actions. Defending this verse’s use as a support
for ijma¢, al-Baydawi states that according to his theology, all the servant’s actions (which gave him
moral probity) are actually the actions of God, so there is no contradiction in the verse. For Mu’ayyadi,
who presumably (like the Zaydis of his time) believes the actions of an individual are created by the
individual, the disjuncture creates an ambiguity which makes the verse problematic as a source. In al-
Baydawli’s passage — in qil-qulna format — the interlocutor is arguing against the verse being a proof of
ijma‘ (qil), and al-Baydawi refutes the objection (quind). Mw’ayyadi, on the other hand, seems persuad-
ed by the interlocutor’s arguments, and hence these form the basis of his view that the verse is prob-
lematic.

Qur’an 16:89.

Qur’an 4:59.

Qur’an 33:33.

Qur’an 42:23.

For different variants of this report see al-Tirmidhi, Sunan al-Tirmidhi, v. 5, p. 329; Muslim al-Naysabiri,
Sahih Muslim, p. 1200; al-Nasa’i, Khas@’is Amir al-mu’minin ‘Ali b. Abi Talib (Qum, 1419/1998), p. 112;
al-Hakim al-Naysabiiri, al-Mustadrak ‘ala l-sahihayn (Beirut, 1406/1986), v. 3, p. 109.

Al-Hakim al-Naysabiiri, al-Mustadrak, v. 2, p. 343; v. 3, p. 351; al-Haythami, Majma°‘ al-zaw@’id, v. 9, p.
168.

Al-Haythami, Majma‘ al-zaw@’id, v. 9, p. 168 (with slightly different words). For Hitta see Madelung
and Walker (eds. and trs.), Reaffirming the Imamate (London, 2021), p. 37, footnote n. 44.
Al-Haythami, Majma‘ al-zaw@’id, v. 9, p. 174 (with slightly different words).

Al-Sharif al-Radi, Nahj al-balagha (Qum, 1414,/1993), pp. 119-120.

The simple phrase da‘wa batila could mean the claim is weak because there is no evidence for the com-
panion-based ijma¢, or that companion-based ijma‘ is not a proof. We argue for the first, because earlier
Muwayyadi seems to have accepted the power of companion-based ijma to disprove opponents claims
(see [2.3]).

Malik b. Anas, al-Muwatta’ (Beirut, 1406/1985), v. 2, p. 886; al-Bukhari, Sahih al-Bukhari, v. 9, pp. 79,
143.

Alternatively, Mwayyadi might be read as saying the report is weak because it contradicts reality (i.e.
when a report contains a manifest untruth, it must be weak irrespective of its transmission chain). The
“argument” reading, because Mwayyadi goes on to say the report is “isolated” (ahadi), and isolated
reports can be sound in isnad, just limited in terms of transmission chains.

Ahmad b. Hanbal, Musnad Ahmad (Beirut, 1318/1900), v. 4, pp. 126-127; Ibn Maja al-Qazwini, Sunan
Ibn Maja (Beirut, n.d), v. 1, pp. 15-16.

Ahmad b. Hanbal, Musnad Ahmad, v. 5, p. 382.

‘Abd b. Humayd, al-Muntakhab min musnad ‘Abd b. Humayd (Riyadh, 1423/2002), v. 2, p. 30.

This report is generally categorised as a weak report. See al-‘Ajalfini, Kashf al-khafa’ wa-muzil al-iltibas
(Beirut, 1408/1988), v. 1, p. 374.

Al-Amidi, al-Thkam (Beirut, 1402/1982), v. 2, pp. 95-103.

See n. 38.

Al-Haythami, Majma‘ al-zawa’id, v. 7, p. 235.

Al-Tirmidhi, Sunan al-Tirmidhi, v. 5, p. 297.

Al-Haythami, Majma‘ al-zaw@’id, v. 9, p. 114.

Ahmad b. Hanbal, Musnad Ahmad, v. 1, p. 179; v. 3, p. 32.

‘Adud al-Din al-ji, Sharh al-‘Adud, p. 114.

Al-Bayhagqi, al-Sunan al-kubra (Beirut, n.d), v. 10, p. 348.

Al-Baydawi, Minhdj al-wusiil, p. 187.



236 Shi‘ite Legal Theory

49 Qur’an 48:18.

50 Abu Dawid al-Sijistani, Sunan Abi Dawid (Beirut, 1410/1990), v. 2, p. 404.

51 For one such example see Malik b. Anas, al-Muwatta’, v. 2, p. 589.

52 Ahmad b. Hanbal, Musnad Ahmad, v. 4, p. 278.

53 Al-Baydawi, Minhdj al-wusiil, p. 185.

54 Al-Baydawi, Minhdj al-wusil, p. 186.

55 Muslim al-Naysabiiri, Sahth Muslim, v. 7, p. 95.

56 See al-Bayhagqi, al-Sunan al-kubrd, v. 10, p. 348.

57 See al-Baghawi, Sharh al-sunna (Beirut, 1403/1983), v. 9, pp. 99-100.

58 Al-Shafi‘, Kitab al-umm (Beirut, 1403/1983), v. 6, p. 113.

59 See Fakhr al-Din al-Razi, al-Mahsiil (Beirut, 1412/1991), v. 4, p. 210.

60 Qur’an 4:115.

61 See Fakhr al-Din al-Razi, al-Mahsil, v. 4, p. 211.

62 For bay‘ al-murdda see al-Nawawi, al-Majmi‘ (Cairo, 1344/1925), v. 11, p. 345.

63 Al-Baydawi, Minhdj al-wusil, p. 187.

64 Their argument is that there was no condemnation of Ibn Sirin when he pronounced this new, third,
opinion; and if it had been forbidden for him to develop this third opinion, someone would have con-
demned him for it. Al-Babarti, al-Rudiid wa-l-nuqiid (Riyadh, 1426,/2005), v. 1, p. 577. Mw’ayyadi seems
unmoved by this argument, and sticks the no-raf® (no nullification) condition for future opinions.

65 Qur’an 4:115.
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CHAPTER 8

Why Early Muslims Divided into Sects? A Chapter from the Mukhtasar
al-usil of ‘Ali b. Muhammad b. al-Walid (d. 612/1215)!

Kumail Rajani

Introduction
‘Ali b. Muhammad b. Ja‘far b. Ibrahim b. Abi Salama b. al-Walid al-Anf al-‘Abshami al-Qurashi
(d. 612/1215, hereon ‘Ali b. Muhammad) is the fifth dai mutlaq (literally “the absolute mission-
ary”) of the Musta‘li-Tayyibi Isma‘ilis.? Born and raised in Yemen, he assumed the leadership of
the Musta‘li-Tayyibi da‘wa (proselytising mission) at the advanced age of eighty-three; he was
leader for 7 years from 605/1209 to 612/1215. In order to understand the role and status of the
da‘i mutlaq, a brief historical background of this hierarchical rank within the da‘wa is necessary.
The Isma‘ili da‘wa divided into Nizari and Musta‘li factions following the death of the Fatimid
Caliph-Imam Mustansir bi’llah in 487/1094.% His oldest son Nizar (d. 488/1095) was favoured
for the seat of imamate by the Persian and Syrian Isma‘ili communities. The Isma‘ilis of Egypt
and Yemen, on the other hand, supported the leadership of Nizar’s younger half-brother Musta‘li
(d. 495/1101). The Isma‘ili da‘wa herefore split between two Imams. In the Musta‘li branch,
Musta‘li was succeeded by his son Amir. A further split occurred among them on the issue of
Amir’s succession. Who was the designated successor of Amir? The Egyptian Musta‘li da‘wa pro-
claimed the imamate of Hafiz ‘Abd al-Majid (d. 544/1149), Amir’s cousin, justifying this by the
claim that the latter did not leave any heir. The equally powerful Yemeni Musta‘li da‘wa asserted
that Amir left a son, named Tayyib, who was born just before his assassination and, therefore,
advocated the imamate of the infant Tayyib.* Tayyib was then believed to have gone in conceal-
ment (satr). It was at this point that a distinctive Isma‘ili Musta‘li-Tayyibi community emerged.
The followers of the Musta‘li-Tayyibi tradition hold that the imamate enters a period of conceal-
ment (dawr al-satr) during which the chain of imamate continues in the progeny of Tayyib,
though the identity of the Imam at any point in time is unknown. In the absence of the Imams,
the leadership of the community is delegated to the dai mutlaq.® The author of the text presented
below is the fifth such da¢ in the chain of Isma‘ili Musta‘li-Tayyibi da‘s.®

‘Ali b. Muhammad hailed from the distinguished al-Walid family of al-Quraysh. He was a
notable scholar who played a critical role in both the administrative supervision and intellectual
direction of the Musta‘li-Tayyibi Isma‘ilis. He served as the ma’dhiin (deputy) for the third dai
mutlaq Hatim b. Ibrahim b. al-Husayn al-Hamidi (d. 596,/1199). Hatim al-Hamidi has offered him
highest accolade. He writes:

As with the nobility of lineage, ‘Ali b. Muhammad hails from the noblest of the lineages of his time; he
boasts the most impressive pedigree; he is the highest ranked member of the guiding da‘wa (al-da‘wa
al-hadiya); he precedes others in virtuous and praiseworthy deeds. His great-grandfather Ibrahim b.
Abi Salama — may God bless his soul — was dispatched as a delegate to the court of al-Mustansir by ‘Al
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b. Muhammad [al-Sulayhi] (d. 459/1067, the founder of the Yemeni Sulayhid dynasty) — may God
send his blessing on both of them — ... They [the al-Walid family] trace their origins to Bant ‘Abd
Manaf b. Qusayy, one of the noblest families of al-Quraysh and stellar tribes of the Arabs. None of his
contemporaries could match him in purity, piety, worship, chastity, devotion, loyalty (waldya - loyalty
to the Imams) and exemplary conduct. All those necessary qualifications enumerated by the da [Ah-
mad al-Nisabiiri, d. after 386/996] — may God elevate his status — in this epistle [al-Risala al-miijaza
al-kafiya fi adab al-du‘at] are found in him. It is for this reason, I entrusted him with the affairs of the
guiding da‘wa (al-da‘wa al-hadiya) in Yemen — may God’s blessings be upon its master —.”

‘Ali b. Muhammad was also the tutor of the soon-to-be fourth dad ‘Ali b. Hatim whom he suc-
ceeded as the fifth da4. In fact, it was ‘Ali b. Muhammad who recommended Hatim b. Ibrahim to
appoint his son as the next dai.® He also wrote a treatise (Risalat al-bayan wa-mudhidat al-buhtan)
in refutation of Muhammad b. Ahmad al-Ahwari who claimed the da‘iship after dai Hatim. This
demonstrates his influence in the most sensitive and personal decisions of the dai and the da‘wa
administration. On the political front, he maintained strong relationships with Ayytbids, Sulay-
hids and Hamdanids during his tenure. He died in San‘@’ at an advanced age of ninety years. The
leadership of the da‘wa continued in his family for almost three and a half centuries (until
946/1539), with two brief interruptions, before it moved to India in the 10th/16th century.

‘Ali b. Muhammad composed several works. Hamdani and Poonawala offer a list of sixteen
titles.® Most of these works relate to Isma‘ili theology, cosmology and eschatology. His works also
include eulogies of early da‘is and refutations of their adversaries, particularly those who sup-
ported the imamate of Hafiz.!° There is a noticeable absence of writings on Isma‘ili law and legal
theory among these titles. ‘Ali b. Muhammad is not an isolated example of having shown little
interest in writings on figh; early da‘s too did not appear to have composed independent works
on law. However, ‘Ali b. Muhammad has analysed legal positions of other schools in his works
of refutations, and it is by reading these works we are able to glean his expositions on
Musta‘li-Tayyibi law and legal theory. One such work is his Mukhtasar al-usil, the first chapter of
which is edited and commented upon in this section. The study of the Mukhtasar al-usiil is, there-
fore, an attempt to discover those nuances which underpin the Musta‘li-Tayyibi legal frame-
work."

In the introduction of the Mukhtasar al-usil, ‘Ali b. Muhammad justifies the reason behind his
selection of the title Mukhtasar al-ustil — a concise book on usil. It is a succinct treatise, he writes,
that is set to expound on the tenets of Isma‘ili tradition by refuting the opinions espoused by
other legal and doctrinal schools. The word usiil in the title, it should be noted, does not appear
to refer to the discipline of legal theory (usil al-figh) rather alludes to the key doctrines on which
the foundation of Isma‘li tradition is laid. In explicating these usiil, he examines the theories of
legal interpretation, legal hermeneutics and legal authority - topics that are conventionally stud-
ied in the works of usil al-figh.

Unlike other Islamic legal schools of the third-fifth/ninth-eleventh centuries, Isma‘ilis did not
produce any independent manuals of usil al-figh. This is important since, as Stewart argues, for
any legal school to become authoritative it had become a necessity either to outline its distinctive
legal theory or to conform or respond to the existing legal hermeneutics.'? Was Isma‘ili legal
tradition lagging behind other Sunni and Shi‘i legal schools? Did the direct access to Imams until
526/1132 (the year in which Tayyib was alleged to have gone in concealment) rendered legal
interpretation redundant because the presence of a living Imam suspends the need of taking re-
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course to a jurist’s opinions? In the Isma‘ili doctrinal and legal framework, religious authority is
bestowed upon the Imam. In the absence of an Imam, the da< occupies the same position with
the exact same role and function. Religious guidance is, then, the exclusive prerogative of the
Imam or the daf and the followers are expected to submit to their authority. Simply put, their
words and actions are ‘sources’ of law in themselves and not mere interpretations of ‘sources’.
The very presence of a central authoritative figure such as an imam (or a da< in his absence)
leave no room for personal juristic reasoning, let alone a school, to emerge.'

Though the field of Islamic law (figh) in general, and in particular, the discipline of legal the-
ory (ustl al-figh) did not fully develop in the Isma‘ili tradition, its legal framework can be gleaned
through works of refutations that critique Sunni theories of legal interpretations. Ikhtilaf usil al-
madhahib of al-Qadi al-Nu‘man (d. 363/974), for instance, represents one such early work of
refutation that contains discussions of Isma‘ili legal hermeneutics.!* Though primarily a polemi-
cal work, it expounds on issues that are of direct interest to the field of legal theory, such as the
authority of the Imams, refutation of analogical deduction (giyas), refutation of consensus (ijma©)
etc. Our text, Mukhtasar al-usiil, though different in style and structure, shares the same objective
of the Ikhtilaf.'® In the Mukhtasar, ‘Ali b. Muhammad refutes what he sees as the dubious and
flawed theories of legal interpretations adopted by the Sunnis, highlighting the importance of
obtaining religious guidance from a divinely appointed central authority (i.e. Imam). In doing so,
he argues for the superiority of Isma‘ili tradition over other Islamic legal and doctrinal schools.
The divine authority of the Imams and the successorship of the dafs are central to his arguments.
One might expect the book to contain a detailed discussion of the nature of the concealment
(satr) of Imam al-Tayyib and the doctrinal challenges it might have brought for the early
Musta‘li-Tayyibi community, but no effort is made to explain or justify this central doctrine. The
lucid structure of the composition and succinct nature of its arguments might suggest that the
book was aimed at Musta‘li-Tayyibi adherents who were expected to be already familiar with the
key doctrines of the school and their relevant proofs and justifications.

The present chapter is a critical edition and commentary on the first chapter of the Mukhtasar
al-ustl. The book is divided into four chapters (abwab, sing. bab), each of which is further divid-
ed into sections (fusil, sing. fasl). The first chapter, divided into four sections, analyses the rea-
sons that led to the emergence of divergent groups within Islamic tradition. In the third section
of this chapter, the author lists four groups of people explaining their positions and approaches
vis-a-vis Prophetic statements. They are Hashwiyya, Mu‘tazilites, heretics and the People of
Truth and Sound Beliefs (Ahl al-haqq wa-l-haqiqa, i.e. the Ismatilis). This chapter is presented and
summarised below.

The second chapter, divided into seven sections, sets out to provide a sustained refutation of
Shafi‘s, Hanafis and Malikis — all grouped under the broad category of Hashwiyya and Jabriyya.
The author introduces them as those limiting themselves to the prima facie meaning of the Qur’an
and hadith and thus remaining oblivious to the hidden core meaning of the shari‘a. The third
chapter, divided in eight sections, attempts to refute Mu‘tazili and Zaydi — both identified as
Ashab al-ra’y — claims of being capable of speculative reasoning. Their excessive dependence on
personal reasoning, the author asserts, have led them to follow their own personal opinions and
whims and not the shari‘a’s incontrovertible proofs. The final chapter is divided into ten sections.
It aims to provide a brief survey of the ideas propagated by disbelieving philosophers and here-
tics who dismiss the doctrine of prophethood and his promises of reward and punishment in the
hereafter.
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Chapter One of the Mukhtasar al-usiil reveals two important features in the study of the broad-
er Shi‘i legal theory. First, it examines various approaches adopted by non-Shi‘i legal schools in
interpreting the textual sources of the law (figh). Second, it elaborates on the role of Imams in
interpreting the law. Both the topics squarely fit within the broader interest of legal hermeneu-
tics and legal theory.

This book has survived in several manuscripts. I have been able to procure five manuscripts
of Indian provenance for the edition below. I have attempted to select the best text in the edition
after comparing all the five MSs, but also indicating the variants in the footnotes.'®* What follows
is the description of the MSs on which my edition is based. The sigla used in the footnotes are
references to the names of the religious institutions/places where the MSs are currently held.

1. Alavi Bohra (A):

The transcription of this copy was completed on Monday 20 al-Jumada 1-ila 1311/27 November
1893 by Ibrahim b. Adamji b. Marhiim Isma‘il b. Karimbha’i, the resident of Kapadvanj. A copy
of this MS is housed at the Alavi Bohra da‘wa collection in Baroda.

2. Alavi Bohra (A2):

The title page of the MS reads: This treatise was obtained from a Dawoodi [Bohra] scholar during
the time of Sayyidna Badr al-Din b. Sayyidna Fakhr al-Din (d. 821/1418). A significant portion
of the colophon has been scrubbed and is unreadable. However, from the mention of Sayyidna
Wajih al-Dunya wa-1-Din [b.] Sayyidna al-Shaykh ‘Abd al-Qadir b. Mulla Khan (d. 1168/1754)
we can surmise that the MS was copied around mid-twelfth/eighteenth century. The colophon
appears to have been intentionally scrubbed to hide the identity of the copyist, supposedly a
Dawoodi Bohra scholar. A copy of this MS is housed at the Alavi Bohra da‘wa collection in Baro-
da.

3.  Aljamea-tus-Saifiyah (JS):

This MS was transcribed by Fakhr al-Din b. Mulla Yisuf ‘Ali Khayrg@’l between [Tuesday] 1
Safar [1362] and Friday 24 Safar 1362/2 February [1943] and 26 February 1943. The date of
transcript is recorded on the first page without the mention of the year. The date and year of
completion, however, are mentioned in the colophon. This copy appears to be produced for
learning and teaching at the Dawoodi Bohra seminary Aljamea-tus-Saifiyah in Surat.

4. Karachi (K):

This MS was transcribed by Fida Husayn b. ‘Abd al-Qadir Bhanpiiri, a resident of Indore and
lecturer at al-Madrasat al-Wajthiyya. The colophon reveals that the transcription was completed
on Thursday 27 Shawwal 1358/7 December 1939. It is currently held in the family collection of
Qazi Dr. Shaikh Abbas Borhany al-Waleed.”

5. Unknown (U)

The transcript of this MS was completed on 7 Safar 1263/23 January 1847 during the leadership
of ‘Abd al-Qadir Abti Muhammad Najm al-Din, the 47th da‘i of Dawoodi Bohras (d. 1302/1885).
A copy of this MS is housed at the Alavi Bohra da‘wa collection in Baroda.
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Summary
[1] The First Chapter: Deviated Sects and Nature of their Schism

The central focus of this chapter is to establish the religious authority of the Imams. The author,
‘Ali b. Muhammad b. al-Walid, introduces Imams as the custodians of religion, inheritors of
Prophet’s knowledge and rightful interpreters of the esoteric and allegorical meanings of the
Qur’an. Abandoning them was, he argues, the reason that Muslims became divided into different
sects — each one construing shari‘a according to their whimsical interpretations. In this respect,
it neatly resembles the discussion of hujjiyyat gawl al-imam (Fath al-bab, passages [37-381), hujji-
yyat ijima‘ al-tra (Qantara, passage [4]) among other topics concerning hujjiyyat (legal force) that
are typically discussed in the works of usil. The overarching style and structure of argumenta-
tion, though, as will be demonstrated below, is theological and not usili (legal theoretical) in
nature. In other words, the author is attempting to construct a theological, rather than a jurispru-
dential argument. Nonetheless, we can read the Mukhtasar with a view to uncovering Isma‘li
legal theory, for the chapter elaborates topics, such as legal authority, methods of interpreting
texts and the like, that are of direct interest to usil.

This chapter is divided into four sections [1.1-1.4].

The first section [1.1] aims to define the doctrine of prophethood and the role prophets play
not only in preaching but also in interpreting the shari‘a. In this section, ‘Ali b. Muhammad ad-
dresses three issues: the need for the prophetic institution [1.1.1], the mission of the prophets
[1.1.2] and the characteristics of their divine message [1.1.3]. The arguments are presented
succinctly. Unlike his early Isma‘ili predecessors, our author does not offer any philosophical
reasoning.'® The rhetorical nature of the arguments suggests that this work was composed for the
members of Musta‘li-Tayyibi community of Yemen and India.

[1.1] Section One

In reference to the need for the prophetic institution [1.1.1], ‘Ali b. Muhammad builds his argu-
ment on three premises. First, human beings are inherently deficient in their comprehension of
God. It is self-evident, the author argues, that the creator cannot be conceived by his creation.
Second, the benevolent God has chosen human beings for His divine guidance. Third, unlike
animals, human beings are not born with innate knowledge/behaviours that could protect them
from evil. To support this premise, the author cites the Qur’anic verse: “It is God who brought
you forth from your mothers’ wombs knowing nothing, and gave you hearing and sight and
minds, so that you might be thankful.”'® The author attempts to draw a logical conclusion from
these three premises; it is due to God’s over-encompassing mercy and all-embracing grace that
he sends prophets. These messengers of God are entrusted with the responsibility of human guid-
ance. Their role is to preach God’s message and invite humanity towards His path.
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In reference to the prophetic mission, ‘Ali b. Muhammad asserts [1.1.2] that the prophets are
required to demand God’s subservience from every single soul — willingly or by compulsion. The
following Qur’anic verse is cited to support this claim: “We have not sent you [O Prophet] but as
a bringer of good tidings and a warner to all people, but most of them do not understand.”* The
Qur’an introduces Muhammad as the ‘seal of the prophets’ and hence his shari‘a is expected to
abrogate all previous laws and legal systems. The author is attempting to set the ground for es-
tablishing the religious authority of the imams, for they are delegated, in subsequent passages,
with the same role and responsibilities as the prophets. In other words, imamate is seen as an
extension to the institution of prophethood.

Towards the end of the first section, ‘Ali b. Muhammad lists four characteristics of shari‘a
[1.1.3]: first, it is consistent with the laws of creation; second, it is parallel to astronomical celes-
tial arrangements; third, it contains apparent (zahr) and hidden meaning (batn); fourth, it has
form (lafz) and essence (ma‘na). The author neither elaborates upon these features nor offers any
example to elucidate their meanings. He explains, on the contrary, the purpose of a multifaceted
shari‘a. It is due to the differences in the levels of understanding of the audience, the author
claims, that the shari‘a is multidimensional. No one should be deprived of reaping the benefits of
shari‘a: from those seeking its most basic understanding to the one pursuing its nuanced interpre-
tations. The other purpose of a multifaceted shari‘a, the author concludes, is to encourage believ-
ers to keep aspiring for higher levels of understanding: from apparent meaning (zahr) to hidden
meaning (batn) and from reading form (lafz) to exploring its essence (mana). The esoteric inter-
pretation of sacred texts is the hallmark of the Isma¢ili intellectual tradition. ‘Ali b. Muhammad
is most likely relying on earlier Isma‘ili texts when he is referring to terms such as zahr, batn, lafz
and mand. Al-Qadi al-Nu‘man (d. 363/974), for instance, composed his Hudiid al-ma‘rifa fi tafsir
al-Qur’an wa-l-tanbih ‘ala l-ta’wil, Asas al-ta’wil and Ta’wil al-da‘@’im to refute those who deny that
shari‘a laws carry hidden and exoteric meanings. To understand what is meant by the hidden
meaning of the shari‘a, a few examples merit mentioning. In the Ta’wil al-da‘@im, the ruling
concerning washing two hands in ablution (wudi’) is interpreted as submitting to the commands
of the Imam and Hujjat.** In another instance, the report that encourages one to take refuge to
mosques during solar or lunar eclipses is interpreted as referring to taking recourse to the state-
ments of the dafs (in the metaphor, the “mosques”) when the reports of the Imam (the “sun”) and
Hujjat (the “moon”) are obscured.?? In a third example, the impermissibility of shaving one’s
head in the state of ihram in hajj is interpreted as a prohibition on disclosing the secrets of the
Imam.?® ‘Ali b. Muhammad is most likely referring to similar allegorical interpretations when he
writes about core hidden meaning of the shari‘a.

[1.2] Section Two

The second section [1.2] expands on the issues discussed in the first section. It revolves around
the idea that human beings cannot attain salvation unless God intervenes by sending prophets
and imams. In this section, ‘Ali b. Muhammad engages with an imaginary interlocutor who ar-
gues against the need for a religious authority and questions why it had to be restricted to one
individual (prophet or an imam). The justice, mercy, kindness and grace of God demand, the
interlocutor argues, that every individual should enjoy equal share in understanding the divine
guidance. This impartial treatment will ensure both universal acceptance of the divine message
and equal status of the believers in the hereafter. Therefore, the solution to this problem does not
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lie, the interlocutor posits, in sending many more prophets and imams (perhaps beyond that
which is necessary). Rather it lies in giving equal share of understanding to each and every indi-
vidual. It is more befitting to God’s justice to adopt the latter course of action, he concludes.

‘Ali b. Muhammad does not engage in a detailed explanation of his position vis-a-vis this in-
terlocutor’s objection. He rather begins by posing a counter argument justifying that ‘many times
the response to a question has to be a counter-question’ (kam min mas’ala kana jawabuha mas’a-
la). It might be more befitting to God’s mercy, he counter-argues, that he granted paradise to
every single soul, bestowing upon them all his blessings and honouring them all with eternity
without testing them in this world at all. He then entertains a potential objection from the oppo-
nent. The opponent might argue that God’s justice and mercy demand that everyone should be
gifted with equal resources, opportunities and capacities for accepting divine guidance and hence
enjoying equal status in this world and the hereafter. The author does not find such a line of ar-
gument convincing. He retreats to his previous argument by stating that if that were the case,
God could have avoided creation of this world in the first place and created everyone in paradise!
The problem is compounded by the fact, ‘Ali b. Muhammad adds, that testing human beings runs
the risk of God being perceived as incapable and incompetent of making a judgement without
some sort of test — whereas his knowledge, all recognise, knows no limit: He knows who will
enter paradise and whose sins will lead them to hell; his limitless power can lead everyone to the
right path and his will could be executed without fail. To support his claim, the following Qur’an-
ic verse is quoted: “If we had so willed, we could certainly have given every soul its guidance.”**

After having presented the objections and his responses, ‘Ali b. Muhammad expresses his
views concerning these theological questions. Human beings are, he argues, deficient in their
intellect. The broader questions of purpose of creation, institution of prophethood, purpose of
revelation etc. are beyond ordinary human comprehension. The author asserts that this wisdom
is only known to ‘the people of understanding’ (ulii l-albab)® and ‘the inheritors of the knowledge
of the Book’ (warathat ‘ilm al-kitab)?® — two unambiguous references to the Imams and Isma‘ili
dafs. To explain the limitations of ordinary human intellect, ‘Ali b. Muhammad cites a passage
from al-Muw’ayyad fi 1-Din al-Shirazi’s Majmii‘at al-adiya®: “Praise be to God who designed the
affairs [of this world] filled with hardship and ease and who created time engulfed in sweetness
and bitterness. This complex structure is due to a reason that is not known to [our] intellect;
whose understanding bewilders [our] imagination; which merits a prolonged discussion; and
that upon which heretics have strived to get a grip. [It is so unfathomable that] no soul has been
relieved from the bond of bewilderment and no one could hide behind the mask of incompeten-
cy and helplessness.”?®

‘Ali b. Muhammad then returns to responding to another objection from an unknown respond-
ent; this interlocutor argues that the purpose of creation is to worship God as illustrated in the
verse: “I have created Jinns and men only so that they may worship Me.”?* This verse indicates,
the respondent posits, that the wisdom of creation is not only comprehensible but also known to
us through the Qur’an. The broader claim of the respondent is that the Qur’an could be under-
stood without the intervention of the prophets, imams and dafs. ‘Ali b. Muhammad objects to
this understanding but without providing an alternative interpretation of the verse. He states that
any demand of obedience is either to procure benefit (jarr manfa‘a) or to avert potential harm
(daf* madarra) — neither of which could be conceived for God who is exalted above all limitations.
One cannot argue, the author adds, that the aim of demanding worship is neither to procure
benefit nor averting harm, for it might result in accusing God of engaging in a futile exercise
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(‘abath) which, again, does not befit the wise God. Since God’s governance is not dictated by any
selfish motives nor could he engage in a futile exercise, the verse should indicate a ‘different’
meaning than what its wordings suggest. This ‘different’ meaning, he concludes, is only under-
stood by the pure Imams. They are the ones who possess the authentic interpretation of this verse
and not the ignorant, frivolous individuals who went astray from the right path. According to the
author, the misguided souls have been misled by their ignorance which has resulted in diver-
gence, deviation and division among Muslims. He finds a solution in following the Imams whom
he identifies as the “proofs”, the “gates of mercy”, “those who expel darkness of doubts and guide
human beings towards the light of certainty” and “those who save believers from the pitfalls of
anthropomorphism by equipping them with solid intellectual proofs”.

[1.3] Section Three

After having discussed the need for the prophetic institution (and by extension for imamate and
daqship) in understanding the esoteric meanings of the scriptures, ‘Ali b. Muhammad, in this
section, focuses on elaborating the different approaches of interpreting a prophetic message. The
author reminds the reader that these differences stem from unelaborated (mujmal) statements of
the prophets. It is evident, he argues, that the unelaborated statements require ‘authentic’ expla-
nations that can only be obtained from their ‘rightful’ representatives, i.e. the Imams (and da‘s).
The Muslim community is divided into sects, ‘Ali b. Muhammad implies, because Muslims have
failed to heed the Prophet’s appointment of the Imams. Based on the differences of their ap-
proaches and theological positions, the author divides them into four sects:

The first sect [1.3.1] consists of those who stick to the explicit meaning (nass) of the Qur’an
and shari‘a and accept their prima facie meanings without exercising any kind of reasoning. They
vehemently reject the idea that Qur’anic verses contain layers of meaning beyond what its prima
facie meaning suggests. By doing so, they discredit both their sense perceptions and intellect.
They discredit sense perceptions by refusing to consider the visible textual evidence within the
Qur’an and their intellect by disproving its unambiguous reasoning and judgement. They not
only deny their own sense perceptions and intellect but also accuse others of disbelief due to
their engagement in esoteric interpretation of the scriptures. The author identifies them as Hash-
wiyyas. Though they are internally divided into several sub-groups, he adds, what binds them
together is their radical literalistic approach to reading of the scriptures. Historically, the term
Hashwiyya was used, as a derogatory label, by Mu‘tazilites to refer to Ashab al-hadith (tradition-
ists) due to their obsession with the literal interpretation of the scriptures that extended even to
anthropomorphic expressions used in the Qur’an.*

The position held by the second sect [1.3.2] is at the polar opposite of the first sect. ‘Ali b.
Muhammad introduces them as the promoters of an extremist rationalist approach in their read-
ing of scriptures. Their intellect, he asserts, prompts them to reject the prima facie meaning of the
Qur’an, for it often leads to contradictions which, in turn, result in friction and discord among
the believers. According to the author, they are particularly concerned about those verses that
portray God as one possessing human characteristics. The prima facie meaning of these verses
implies that certain features are shared between God and humans - an implication rejected by all
doctrinal schools. ‘Ali b. Muhammad does not give any example. The popular example used by
the theologians concerns with the idea of visibility or invisibility of God on the Day of Judgment
(i.e. the beatific vision). The verse in question is as follows: “Some faces will be resplendent on
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that day (Day of Judgment) while looking toward their Lord.”*' The prima facie meaning of this
verse is problematic due to its portrayal of God as possessing a body. This anthropomorphic ex-
pression, the rationalists argue, should be read in a metaphorical sense.

Given the adaptation of a synthetic approach of reason and revelation by Isma‘ilis, one would
expect from our author to extend his support for such rationalistic interpretation. On the contra-
ry, he vehemently rejects it. He accuses the rationalists of excessive reliance on reasoning, so
much so that they have become well-known for their altering of scriptures in favour of personal
reasoning. ‘Ali b. Muhammad lambasts this group whom he identifies as Mu‘tazila by implying
that they have taken a dangerous route by rejecting the explicit text (mansis) of the Qur’an. They
profess the authority of reason which he believes is based on speculative reasoning. According to
‘Ali b. Muhammad, they cannot produce the smallest indicator (aqall dalil) or slightest proof
(aysar burhan) to buttress their claim. Their mistakes are manifold and they have accumulated
undue burdens by entering the realm of God and his chosen ones (Imams). Our author asserts
that the flagbearers of the proponents of speculative reasoning are Mu‘tazilites. There are others,
he adds but without disclosing their identity, who fit in the same category due to their obsession
with the rationalistic approach. The author concludes that they (i.e. Mu‘tazilites and other
like-minded groups) are worse and misguided than the cattle.3?

It should be noted, as we shall see below, that the rationalists are not critiqued for adopting
metaphorical interpretations of the verses containing anthropomorphic descriptions of God, for
Ismatilis hold the same position, rather for indulging in a task (i.e. the interpretation of the divine
scriptures) for which they were not authorised. This authority, according to our author, solely
lies with the prophets, Imams and das.

The third sect [1.3.3] comprises those who see revelation and reason at polar opposites. Ac-
cording to them, ‘Ali b. Muhammad explains, there is not the slightest harmony (adna mundasaba)
between them. According to the author, they have been misled by the apparent reading of the
Qur’an (without seeking the authentic interpretations from the Imams). In an enterprise to rec-
oncile between the judgment of their reason and the apparent meaning of the Qur’anic verses,
‘Ali b. Muhammad explains, they attempted to attach themselves to the interpretations offered
by the second group (i.e. the Mu‘tazilites and their associates). This too did not satisfy their cu-
riosity, but rather it resulted in further confusion. This is because, the author deliberates, the
rationalists ignored the evident text of the Qur’an and relied on their obscure personal independ-
ent reasoning. ‘Ali b. Muhammad implies that the entire enterprise has led them to denounce
faith; deny revelation; refute the teachings of the prophets; and accuse them of falsehood. Con-
sequently, they abandoned Islam and indulged in apostasy, blasphemy and heresy.

‘Ali b. Muhammad appears to struggle with identifying this group with a specific title. He
justifies that there are no distinct features that characterise the proponents of such views, nor
have they an organised community. He then speculates that it might be due to the fear of execu-
tion, since the shari‘a has strict rulings concerning apostasy, blasphemy and heresy, such that
they remain in hiding.

The author then turns to critiquing, without taking the opportunity to provide the details of
his arguments, what he considers to be their corrupt belief system. Though not explicitly ex-
pressed, he argues, their thoughts creep into their words when they raise objections to scriptures.
According to ‘Ali b. Muhammad, they put on a false appearance of their Islam and so they are
more dangerous than the first two groups due to their disbelief, misguidedness, stubbornness,
perversion and obstinacy.
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The fourth sect [1.3.4], as introduced by ‘Ali b. Muhammad, has combined both esoteric
(batin) and exoteric (zahir) traditions, grasped both apparent (bariz) and hidden (kamin) mean-
ings of the Qur’an and shari‘a, mastered both rational (ma‘qiil) and revelatory (shar) discourses
and remained firmly committed to both beliefs (usil) and practices (furii) of the religion. These
characteristics, the author asserts, manifest in the ‘followers of Ahl al-bayt’ by which he should
mean the followers of Mustali-Tayyibi Isma‘ili tradition. They submit to the religious authority
of the Imams. This submission is neither blind (unlike the Hashwiyya) nor independent (unlike
the Mu‘tazilites) rather it is in accordance with the commands of God. In Twelver and Isma‘ili
Shi‘i traditions two Qur’anic verse are believed to have made unambiguous reference to Ahl al-
bayt: “People of Knowledge” (ahl al-dhikr)*® and “the Ones in Authority” (ulii l-amr).>* ‘Ali b.
Muhammad invokes these two references to assert the religious authority of the “People of the
House” (the Ahl al-bayt). The first verse instructs the believers to seek guidance from the “People
of Knowledge”. The second verse appears to be more explicit in implying that the ultimate sourc-
es of divine guidance are the “the Ones in Authority”. The verse reads: “When news concerning
peace or fear comes to them, they go about spreading it. Had they referred it to the Messenger
and to “the Ones in Authority” among them, the truth of the matter would have come to the
knowledge of those of them who are able to investigate.” The followers of Ahl al-bayt, the author
asserts, refused to limit themselves to the superficial reading of the Qur’an that had led the other
sects to contradictions and disputes. By citing the Qur’anic verse, “Do they not reflect on the
Qur’an? Had it been from other than Allah, they would surely have found much discrepancy in
it,”% <Al b. Muhammad concludes that a) Qur’an has no discrepancies and b) the apparent con-
tradiction of the verses can be resolved by referring to the statements of the Imams.

This line of argumentation is a recurring theme in Isma‘ili scholarly tradition. Al-Qadi al-
Nu‘man, for instance, dedicates an entire section to the differences between submission to ille-
gitimate authorities and referral to legitimate authorities in his Ikhtilaf usiil al-madhahib.*® There
is an unequivocal reference, he argues, to the Imams in the verses of “the Ones in Authority” and
“the People of Knowledge”. Contrary to al-Qadi al-Nu‘man who not only justifies his own posi-
tion but also refutes Sunni opinions that identify these phrases as reference to the authority of
military commanders, rulers, religious scholars and jurists, ‘Ali b. Muhammad makes no effort to
elaborate them.®” This is yet another indication that suggests that the Mukhtasar al-usiil is a suc-
cinct work composed for the circles of Musta‘li-Tayyibi da‘wa.

[1.4] Section Four

This section is perhaps the most interesting section of Chapter One. It attempts to breakdown
complex ideas and theories by the means of a parable that illustrates the worldview and frame-
work of the aforementioned four sects [1.3.1-1.3.4]. ‘Ali b. Muhammad attributes this parable to
a certain Isma‘ili da (ba‘d hudid al-din). It is about a community of people living in a town who
had never seen a palm tree. They knew nothing about its shape, colour, fruits or leaves. Once, a
reliable, trustworthy and righteous individual took the initiative of educating them about palm
trees. He carried a date stone with him to the town. He gathered people around him and de-
scribed the taste and texture of the fleshy fruit that engulfs the date stone. The community paid
attention to what he had to say about the sweetness but could not taste the dates, since there were
no palm trees in the town. After some days, the learned individual disappeared. The community
split, in reference to his statements and descriptions of dates and palm trees, into four groups.
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The author uses this parable to illustrate the characteristics of the four sects mentioned in
Section Three [1.3]. Each of the four groups mentioned in this section corresponds to one of the
sects discussed in the previous section. It is evident that the Prophet (and Imams, and then da‘s
in the absence of the Prophet and Imams) are represented by the learned and reliable individual
(henceforth “the messenger”) in this parable; the Muslim community is the community of the
town; the palm tree corresponds to the source of the Qur’an; and the date resembles the Qur’an
itself. ‘Ali b. Muhammad then engages in explaining the positions of each of those four sects in
light of this parable (i.e. how they reacted and responded to the message of the messenger).

The first group [1.4.1], the author introduces, acknowledged the honesty and reliability of the
messenger. They displayed complete devotion to him by accepting his sayings. Despite their in-
ability to independently verify his message, they whole-heartedly embraced it. In doing so, they
ignored, ‘Ali b. Muhammad implies, their own sensory perception which he calls “their best
witness” (akbar shahid). Though human senses are bound by various limitations, they nonethe-
less play a critical role in being the first and primary means of acquiring knowledge. In our case,
the first group chose to blindly follow the messenger without even seeing the things he described.
They also abandoned the judgment of their intellect which dictates ‘nothing should be accepted
unless one observes it or is provided with a clear evidence’. In ‘Ali b. Muhammad’s schema, this
group corresponds to the first sect [1.3.1 above], i.e. the Hashwiyya — the followers of shari‘a
who commit to the apparent speech of the Qur’an but remain oblivious to its core meanings.

The second group [1.4.2] is portrayed as sceptics. They do not deem it appropriate, the author
explains, to believe in something they have not observed. At the same time, they do not want to
dismiss the possibility of the authenticity of the message. In order to verify the report of the
messenger, they started investigating the date stone. They broke it in order to identify the source
of its sweetness. This adventure resulted in breaking the date stone, on the one hand, and failing
to discover the source of sweetness, on the other. According to ‘Ali b. Muhammad, conducting
such an experiment is tantamount to rejecting the messenger. The fact that they broke the date
stone indicate their disregard for both the message and its messenger. The author is extremely
suspicious about their intentions. He states that the proponents of this method might come across
as accepting the message of the messenger, because of their previous encounters in which he
proved to be reliable, but, in essence, they are merely paying lip service to his mission without
holding any faith in it. This group, ‘Ali b. Muhammad notes, claims superiority over the first
group, for their attempts entail a certain level of intellectual application. Nonetheless, he adds,
they too have failed to verify and comprehend the message of the messenger. ‘Ali b. Muhammad
then exposes their tactics for hiding their failure. They subscribe, he explains, to the doctrine of
taswib which dictates every mujtahid is right (kull mujtahid musib).*® This theory of infallibilism
renders a jurist immune from the consequences of his errant judgement. According to our author,
the followers of this group invoke the doctrine of taswib to justify the consequences of their spec-
ulative reasoning.

This group corresponds to the second sect mentioned in Section Two [1.3.2 above]. ‘Ali b.
Muhammad reintroduces them here as Mu‘tazilites, the partisans of personal opinions, and oth-
ers who burdened themselves with interpreting verses that have anthropomorphic expressions.
They attempted, he concludes, to highlight God’s absolute transcendence but ended up dismiss-
ing the explicit (al-mansiis) meaning of the text without having attained the level of understand-
ing of insightful scholars (ahl al-khusiis).
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The third group [1.4.3] opposed the first group for their denial of the role of sensory percep-
tion and judgement of the intellect. They also denounced the obsession of the second group with
their extra-textual interpretation of the Qur’an. The proponent of this group accuses the messen-
ger of deceiving the community into accepting his myths and non-verifiable statements concern-
ing dates and palm trees. The author introduces them as sceptics and heretics. The similarity
between these sceptics and the followers of the third sect is that they both, contrary to the first
and second groups, question the credibility of the messenger by accusing him of spreading lies
and deceits.

The fourth group [1.4.4] takes, ‘Ali b. Muhammad explains, a moderate approach. Unlike the
third group, they do not cast doubt on the righteousness of the messenger nor on his intentions.
Unlike the first group, they do not dismiss the role of their sensory perceptions, nor do they sus-
pend the judgement of their intellect. On the contrary, they believe that the messenger must have
a deep symbolic meaning beyond what the apparent meaning of his message suggests. Because
the messenger has left them, they make recourse to the closest of his companions in order to seek
further clarification on his statements. On the persistent requests of the community, the closest
companion reveals the core message of the messenger. He relates, “the wise and learned messen-
ger has said nothing but fact. He has uttered nothing but truth. However, the approach you have
adopted to understand his message is not right. Consider planting the palm tree, making sure to
water it, waiting until it blossoms and having patience until it fully develops. It is then that you
will be able to verify the truth of his statements.” ‘Ali b. Muhammad continues elaborating the
parable by stating that the community followed the instructions of the closest companion and
thus verified the truth of his message. They employed both sensory perceptions and rational
faculties to attain certainty. They were appreciative of the results of their quest and enjoyed the
fruit of their excursion. The author identifies them as ‘the followers of truth and truthfulness’.

‘Ali b. Muhammad does not name the closest companion of the messenger, nor does he shed
light on the identity of ‘the followers of truth and truthfulness’. In a Shi‘i context, however, it is
evident that this closest companion is meant to be ‘Ali (and by extension later Imams and da‘s).
‘The followers of truth and truthfulness’ should also refer to the followers of Musta‘li-Tayyibi
Isma‘ili dawa. Musta‘li-Tayyibi Isma‘ili da‘wa is thus seen as the moderate path which takes both
sensory perceptions and rational judgments into consideration but under the aegis of infallible
Imams. The exoteric and esoteric teachings of the shari‘a, in the Isma‘ili worldview, must be re-
ceived only from the Imams — the prerequisite of which is to subscribe to their absolute authori-
ty and to submit to their guardianship (walaya).

Endnotes

1 This chapter was prepared for publication under the auspices of the European Research Council Ad-
vanced Award: Law, Authority and Learning in Imami Shi‘ite Islam (LAWALISI, no. 695245) based at the
University of Exeter. I am deeply grateful to Professor Robert Gleave, the director of the project and my
co-editor of this volume, for his support and guidance. He often went above and beyond the call of duty
in helping me with reading obscured parts of the MSs and by providing useful feedback on the earlier
draft of this introduction and English commentary. I also admire him for his patience with reading the
manuscript and cross-checking (mugabala), word by word, with the edited passages. Thanks are also
due to the 45th da‘i mutlaq of Alavi Bohra, Haatim Zakiyuddin Saheb, for his generous support through-
out my research, particularly in sharing manuscripts from the Alavi da‘wa collection. I also express my
gratitude for Professor Poonawala for his critical comments and insightful feedback on the earlier draft
of this chapter. All errors that remain are mine alone.
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edited five Isma‘ili texts among which one is the Mukhtasar al-usil in al-Kalam al-ismdili — khamsat ku-
tub isma‘li fi l-tawhid wa-l-batin wa-l-mukdsarat al-addad (Cairo, 2021). I have yet to receive these two
editions and therefore will reserve any comment on them.

I express my gratitude to Qazi Dr. Shaikh Abbas Borhany al-Waleed, the 7th descendant from the 23rd
da‘imutlaq Sayyidna Muhammad ‘Izz al-Din b. Hasan (d. 946/1539), for sharing the digital copy of this
MS from his personal collection.

Ahmad b. ‘Abdallah (attrib.), Ras@’il ikhwan al-safa (Beirut, 1377/1957; repr., 1425/2004), vol. 4, pp.
124 ff; al-Sijistani, Ithbat al-nubw’at (Beirut, 1966), p. 119; Abu Hatim al-Razi, A‘lam al-nubuwwa (Teh-
ran, 1977), pp. 227-270. For the discussion on Isma‘ili concept of prophethood see Poonawala, “An
Isma‘ili Treatise on the Ijaz al-Qur’an,” in The Sound Traditions: Studies in Ismaili Texts and Thought
(Leiden, 2021), pp. 295-306.

Qur’an 16:78.

Qur’an 34:28.

Al-Qadi al-Nu‘man, Ta’wil al-da‘@’im (Beirut, 1426,/2006), vol. 1, p. 58.

Al-Qadi al-Nu‘man, Ta’wil al-da‘@’im, vol. 1, p. 340.

Al-Qadi al-Nu‘man, T@’wil al-da‘@im, vol. 2, p. 144.

Qur’an 32:13.

Possibly referring to Qur’an 2:269; 13:19; 39:9 and passim.

Possibly referring to Qur’an 7:169; 40:53.

He is Hibatallah b. Abi ‘Imran b. Dawiid al-Shirazi al-Mw’yyad fi 1-Din al-Shirazi (d. 470/1077). For the
life and works of al-Shirazi see Poonawala, Biobibliography, pp. 103-109; Qutbuddin, “al-Mu‘ayyad al-
Shirazi,” EI3.

Al-Mw’ayyad fi 1-Din al-Shirazi, Majmii‘at al-adiya al-Mw’ayyidiyya, pp. 186-187. I am grateful to Haa-
tim Zakiyuddin Saheb for providing this reference. The verbatim is also cited in al-Hamidi, Kanz al-
walad (Beirut: Dar Sadir, 1391/1971), p. 100.

Qur’an 51:56.

Halkin, “The Hashwiyya,” JAOS 54/1 (1935), pp. 1-28; Hoover, “Hashwiyya,” EI3.

Qur’an 75:22-23.

Referring to Qur’an 25:44.

Qur’an 16:43.

Qur’an 4:83.

Qur’an 4:82.

Al-Qadi al-Nu‘man, Ikhtilaf usil al-madhahib, tr. Devin Stewart, Disagreements of the Jurists, pp. 73-89.
Al-Qadi al-Nu‘man, Ikhtilaf usil al-madhahib, tr. Devin Stewart, Disagreements of the Jurists, pp. 46-47.
For a detailed discussion on the origins and development of the theories of fallibility (taswib) and infal-
libility (takhti’a) of independent legal interpretation (ijtihad) see Zysow, The Economy of Certainty (At-
lanta, 2013), pp. 259-278.
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