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Introduction

This paper seeks to demonstrate that the dynamic reconstruction process of Muslim
identity in Britain has remarkable re� ections in the socio-legal sphere since law is a
socio-cultural construct. It is abundantly clear that there are some cultural differences
between Muslims in Britain and the British way of life. Thus, in the socio-legal arena,
there would appear a number of clashes between these two cultures and their legal
systems. Muslim mind as a sujet de droits is under the pressure of these con� icting laws.
As we shall see below, a crucial but unfortunate aspect of the issue is the differential
legal treatment of the different ethnic minorities in Britain.

Muslims and Muslim Law in Britain

Britain is a both de facto and de jure multi-ethnic, multi-religious, multi-communal,
multi-cultural and multi-racial society.1 Through its Race Relations Acts of 1965, 1968
and 1976, the state has actively recognized this reality.2 Muslims constitute a substan-
tial part of these minority groups and Islam is now the second largest religion of the
country in terms of the number of adherents.

Estimations of the total number of Muslims in Britain vary between three-quarters of
a million to two million. Despite the diversities and differences in the perception of
Islam, their Islamic background remains a common-identity symbol to these Muslim
minority communities differentiating them from the larger society surrounding them.3

Muslim ethnic identity in Britain is, thus, constructed on a cultural rather than racial
basis. However, as we shall see below, English law has not so far been willing to
recognize Muslims as a group under its Race Relations Acts.

While much of the literature has been focused on race, and thus on the colour of the
skin, the present paper argues that the most important characteristic of these minority
communities is probably their adherence to certain customs, traditions, religious
beliefs, value systems, cultures and laws which are at variance from those of the
majority white community.4

English Law and the Laws of Ethnic Minorities and Muslims

In contrast to purported uniformity and expected assimilation of the legal system,
diversity of laws is a reality in today’s England. At times, the legal system comes
face-to-face with the demands for recognition of ethnic minority customs and laws that
have not been abandoned. Muslim laws and customs which are the unof� cial normative
standards of the country’s largest minority, and the second largest religion in terms of
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the number of adherents, are of much concern in that regard. The English legal
system’s approach to these customs and laws has crucial implications and conse-
quences.

In modern ‘democratic’ societies in which uniformity of the legal system is claimed,
ethnic minorities are expected to conform to social and legal patterns of the dominant
majority. The legal system expects adherence to mainstream culture. It is widely
believed that settlers from abroad should conform to the norms of societies in which
they have decided to settle. This is an ideology which assumes that it is in the best
interest of the ethnic minority population to be like the majority. Ethnic identities
should be con� ned to the private realm.5

‘When in Rome do as the Romans do’ is one of the most pronounced assimilationist
proverbs.6 However, the challenge of multi-culturalism is a crucial hindrance to
assimilationist policies of the modern societies including Britain. Religious groupings,
particularly, in the post-modern age, not only in Britain but almost everywhere emerged
as a basis of refusal of assimilation. Ethnic minorities have been developing avoidance
and resistance strategies. Moreover, as a reaction, they reasserted their identities.7

These groupings in the post-modern age emerged as a basis of refusal of assimilation.
A reconstruction of forms of community life has become a reality.8 As a result, a very
diverse ‘post-modern’ picture emerged.9 In that picture, one can easily identify the
active resistance of these groups to the assimilation expectations of the legal system.
Ethnic minorities of England as well have actively developed strategies of resistance to
‘English hegemony’ which are mainly religiously inspired.10 This post-modern phenom-
enon is very much the same for British Muslims as well. Instead of assimilation or
adaptation along expected lines, they have reordered their lives on their own terms.11

The assumed assimilation process of the Muslim ethnic minority could be in three
stages. In the � rst stage, they might be ignorant of particular legal requirements.
Customary practices would be continued. At the second stage, they would learn to
follow certain rules and requirements of the lex loci. At the third stage, it might be
argued that they would completely abandon their Muslim personal law and, in a
rational progression, would use only the English law.12 However, evidence does not
suggest that the third stage has come into existence. Law and customs of Muslims,
among others, are still alive.13 As has recently been asserted, Muslim personal law in
Britain exists as an unof� cial law which shows that ‘the banishment of religion from the
legal sphere has not made religion non-existent’.14 For Muslims, this phenomenon
con� rms that Muslims place Islamic law higher than state law and view perceived
Muslim norms as crucially binding by Muslim conscience. Put differently, in the minds
of Muslims, ‘universal’ rules of Muslim law are superior to the local lex loci.

Recognition of Ethnic Minority ‘Customs’ by the English Legal System

In England, because of the purported separation between state and religion there can
not be a question of Islam or any other religious community being recognized as
‘religion’ in any legal sense, nor of a concerted government policy towards Islam or any
other religion. Religious af� liation is not registered at all and not even the subject of
inquiry during a census.15 The Home Of� ce refuses even to consider introducing a law
on religious discrimination.16 Indeed, the of� cial message is that religion does not
matter for the law.17

Moreover, there are some observable elements of legal recognition granted to ethnic
and/or religious minorities in Britain.18 One can � nd a number of concessions afforded
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to ethnic or religious minorities in the history of English law. In the � eld of family law,
as a result of these concessions and recognitions, there is neither a uniform procedure
in English law for marriages nor a uniform tradition.19 Jews and Quakers have had their
marriage rites protected on a statutory basis since 1753 with Lord Hardwicke’s
Marriage Act and they are exempt from the rules concerning the solemnizing and
registering their marriages which are regulated by Marriage Acts 1949–1996. Jewish
couples and Quakers do not have to celebrate their marriages in the daytime and in a
registered building.20 They do not require the presence of any of� cial appointed by or
noti� ed to the state authorities; and the form of the wedding merely has to follow the
usages of the Society of Friends or the usages of the Jews.21 They might register their
marriage after it took place. However, these exemptions for non-Anglican beliefs have
not been granted to other ethnic minority groups in the country.22

In short, as Hamilton’s study has skilfully shown, the English legal system gradually
introduced more and more of� cial legal recognition to some religious minorities during
the nineteenth and early twentieth centuries.23 The same concessions, however, have
not automatically been granted to new ethnic minorities.24 However, English law has
partially adjusted itself to the new socio-legal reality. Rather than outlawing them, the
importance of some Asian customary rituals has been of� cially endorsed.25 For in-
stance, it was held in a case that it is only after registration and the respective religious
ceremony that an Asian marriage achieves full legal validity.26 It was found in this case
that:

… in order fully to marry according to Sikh religion and practice, it is
necessary to have not only a civil ceremony in a register of� ce but also a Sikh
religious ceremony in a Sikh temple.27

With the Marriage (Registration of Buildings) Act, separate building requirement which
was a signi� cant impediment to certi� cation and thus to reconciling civil and religious
forms of marriage was abolished to the effect that one obstruction removed to help
people to jointly celebrate a religious and civil marriage.28

Under s1(2) of the Slaughter of Poultry Act 1967 and s36(3) of the Slaughterhouses
Act 1979, Jews and Muslims may slaughter poultry and animals in abattoirs according
to their traditional methods. Under s(1) of the Motor-Cycle Crash-Helmets (Religious
Exemption) Act 1976 amending the Road Traf� c Act 1972, the Sikhs are excused from
wearing crash helmets provided they are wearing turbans. The law on carrying knives
in public places contained in the Criminal Justice Act 1988 exempts those carrying
them for religious reasons. Also, it was decided in Mandla v. Dowell Lee (1976) that
Sikh school children could wear their special garments and turbans in the school.

Consequences of the English Law’s Approach: Differential Treatment

In the current English vernacular, the term ‘ethnicity’ has no agreed meaning. Very
often it is understood as either a synonym or a euphemism for ‘race’.29 Paradoxically,
however, on the basis of the questions in the 1991 Census, ethnicity is seen ‘as
membership of or af� liation to a culturally distinctive community of some sort, while
race is best understood as referring in some way (…) to a person’s distinctive biological
inheritance’.30 Confusion about the de� nition of ethnicity or ethnic minority causes
some problems, especially for Muslims since both the general public and the authorities
de� ne minority communities according to a variety of social variables, not according to
religious criteria.31 On the other hand, a catchall category is not suf� cient to distinguish
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non-European whites from other ethnic or racial background or from other religions
other than the religion of the majority.32

There are inconsistencies in English law’s approach. Although Sikhs are not a
separate racial group and rather a separate religion, they are recognized as a separate
ethnic group by the of� cial legal system within the ambit of the 1976 Act.33 As a result,
Muslims, unlike religious groups like Sikhs and Jews, are not deemed to be an ethnic
group so are outside the terms of existing anti-discrimination legislation.34 In Mandla
v. Dowell Lee, the House of Lords de� ned seven criteria by which, according to the
Race Relations Act of 1976, a group of people could be regarded as an ethnic group.
There are two essential criteria: a long shared history and a cultural tradition of its own.
Religion, although it is not in the statute, is among the other non-essential criteria. Per
se it does not qualify a group to be an ethnic group. According to this, Muslims in
Britain are not an ethnic group but the whites, Gypsies, Sikhs and Jews are.35 However,
as Poulter declares:

… the most important characteristics of the minority communities today are
not so much the (predominantly) brown or black skins of their members but
their adherence to certain customs, traditions, religious beliefs and value
systems which are greatly at variance from those of the majority white
community.36

As a matter of fact, ‘race is not and has never been, a useful category for debates about
socio-legal issues’.37 It is plain that ‘(e)thnicity is predominantly cultural rather than
merely racial, it is in the mind rather than visible from a person’s appearance’.38

Another major predicament of the English legal system pertaining to recognition of
ethnic minority laws and customs is its piecemeal and ad hoc character. It does not have
a uniform, systematic, coherent and objective recognition system.39 The English legal
system has not found it necessary to de� ne ‘customary law’ as an abstract concept. It
has reacted to a wide range of customary values haphazardly.40

Muslim law as a religious law can have the status of moral but not legal rules, in civil
as well as in public law. Muslims are therefore subject to the same rules as all other
inhabitants of the country concerned.41 As a result, as a new study by the Runnymede
Trust shows, it is a serious anomaly that, although it has been established through the
case law that members of Judaism and Sikhism are fully protected under the Race
Relations Act, no such protection exists for members of other faiths.42

In the � nal analysis, it appears that the of� cial legal system is unable to command the
respect and attention of a large segment of the Muslim minority population. There
exists a distrust to the English system of justice. As a consequence of the predicaments
of the legal system, the state has failed to comprehend the problems of the ethnic
minorities.43

As can be seen, ‘discrimination against certain people is allowed’ in England.44 It is
evident that the protection of the law is not extended even equally to all ethnic
minorities.45 In conclusion, thus, it would not be wrong to argue that ‘(t)o describe the
law as being neutral to matters of religion when it is concerned with family life
is … inaccurate or, at least unhelpful’.46 The legal system in spite of the all claims and
assumptions plainly discriminates between different kinds of religions.47 This might
easily cause differential treatment to the different ethnic minorities that can possibly
undermine the respect for the lawmaker.48 The view from within the ethnic minorities
is therefore that ‘the law and its personnel are biased and that the criteria for making
exceptions and distinctions are not maturely re� ected’.49 Since ‘the of� cial approach is
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to tell “the other” to put up with inferiority and differential treatment in the name of
uniformity of law and equal treatment guarantees’,50 Muslims, too, are told to adapt
rather than to ask for recognition of Muslim law. The state is willing to accept social,
but not legal pluralism. Thus, ‘the state’s desire for the maintenance or achievement of
uniform legal standards is diametrically opposed to the religious and cultural diversities
of the people’.51 Obviously, this has put the burden of assimilation on Muslims and
other minorities.52

Indeed, there exists a long-standing dissatisfaction among members of the Muslim
community.53 They feel ‘that the structures of white British society are, at best, blind
to the existence of a Muslim community in the country’.54 Muslims argue that they ‘are
among the very worst-off group, and yet, unlike religious groups like Sikhs and Jews,
they are not deemed to be an ethnic group and so are outside the terms of existing
anti-discrimination legislation’.55 Such referrals to the legal positions of Jews and Sikhs
are frequently done by Muslim writers.56 As a result of such unequal application of legal
principles, there has been widespread alienation from the state among members of
ethnic minorities in Britain. Particularly Muslims but also some others strongly feel
‘that the human rights of non-white Britons are somehow less valued than those of
whites’.57 They seem to be ‘disappointed about such obvious discrimination by the law
itself’.58 Muslim writers frequently stress that ‘Islam is explicitly a dimension of racial
abuse and incitement to hatred … cultural-racism’.59 Muslims have a feeling of per-
secution, oppression and hostility towards the authorities.60 It is ordinary to see similar
themes in Muslim newspapers, magazines and conferences.

Lack of responsiveness of the English system to the expectations of Muslims ‘may to
a very large extent have been responsible for the now commonly observed phenomenon
of “avoidance reaction”’.61 Muslims, thus, try not to get involved with the of� cial legal
system whilst they are ‘expected to learn and follow the rules of English law as part of
their adaptation process’.62

Conclusion

It is an undeniable fact that when the of� cial law divorces itself from social reality and
closes its eyes to it, then the unof� cial laws gain strength. This is the case with Muslims
as well. Now they are coming up with their own solutions and avoiding the of� cial legal
system.63 Indeed, Muslims along with other ethnic minorities are not using the English
legal system as they are expected to.64 Research has shown that ‘thousands of important
disputes among Asians, as among all communities, never come before the of� cial
courts’.65 Furthermore, unof� cial Muslim law has been applied in non-dispute situa-
tions of everyday lives of Muslims. Marriages including polygamous, unregistered, child
marriages, talaqs and other divorces are arranged according to the rules of Muslim law
and customs. Muslims seek their own ways to organize their affairs in the diaspora,
too.66 In the long run, this would undermine the respect for the lawmaker other than
constantly producing injustice for certain segments of the society. Indeed, one of the
raisons d’etre of any state is to prevent, not to cause, this kind of development.

As is seen, generally, English law is � exible enough to make concessions provided
that the of� cial law takes a cross-cultural and a socio-legal perspective rather than
employing a limited multi-culturalism which does not take into account the socio-legal
reality. Changing trends in the society must be deduced and responded to with a
number of surveillance mechanisms for the sake of the state as well as for the sake of
the society.67 Law has ability to adapt itself to changing conditions of social life. The
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recognitions and rights given to certain ethnic minorities can be extended to the others
in this system. Then it would be possible to relieve discrimination against Muslims as
well as other minorities.
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