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Notes on Transliteration and
Other Conventions

’ I Yhe transliteration system used in this volume is in accordance with
the International Journal of Middle East Studies. The editor makes a
distinction between technical terms and names. The Qur'an and the

Sunna are not italicized. The names of scholars are not considered technical
terms and thus no diacritics are used and they are not italicized. The initial
hamza and ti‘ marbita are not transliterated. Both a/if and alif magsiira are
transliterated with a. In the bibliography, the original spelling and translit-
eration of the works have been retained. All dates are Common Era unless
otherwise indicated with (A.H.) in few references.



Contemporary Muslim Reformist
Thought and Magasid cum Maslaha
Approaches to Islamic Law:

An Introduction

Adis Duderija

he basic rationale behind bringing out this volume is that although

I many noteworthy works have been written on issues pertaining to

Muslim reformist thought and the concept of magqasid al-shari‘a,

there still remains a need for a study that examines the role and the use-

fulness of maqasid al-shari‘a as a philosophic-legal cum hermeneutical tool

for the purposes of, what I broadly term here, “the contemporary Muslim

reformist project” (as is briefly defined later). This book aims to accomplish

this by, at times, critically examining how this concept is used in contem-

porary Muslim reformist thought in relation to a number of specific philo-
sophical, legal, ethical, social, and political issues.

Contemporary Muslim reformist thought is a complex and diverse phe-
nomenon consisting of a number of discourses and actors with different
reform agendas and priorities. Perhaps its lowest common denominator is
the idea that various aspects of the inherited premodern Islamic tradition,
especially aspects of Islamic law, with respect to its underlying worldview
assumptions, episteme, and various methodologies underpinning this body
of knowledge, are not adequately equipped or need serious reform/rethink-
ing in meeting the many challenges Muslims are facing today, in the context
of forming a majority versus Muslim minority society. These reformists dif-
fer in the manner in which they conceptualize and employ the concept of
magqasid al-sharia, and they assign to it different hermeneutical positions
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in their overall approach to Islamic legal theory. This book specifically
contributes to expanding our understanding of the role and usefulness of
the maqasidi-based approach in contemporary Muslim reformist thinking,
both Sunni and Shi‘i, by examining the arguments espoused by some of the
main contemporary theoreticians behind this approach.

This volume aims to answer two main questions and others related to
them:

1. How exactly are the various proponents of contemporary Muslim
reformist thought employing the concept of maqasid al-shari‘a for the
purposes of their reformist agenda?

2. How useful or effective is the concept of maqasid al-sharia, under-
stood as both a classical legal hermeneutical construct developed
by premodern Islamic legal theoreticians as well as its contempo-
rary reconceptualization/reinterpretation, in meeting the challenges
Muslim reformist thought is responding and seeking to find solu-
tions to?

Hermeneutical Employment of Maqasid cum Maslaha
Approaches in Islamic Legal Theories: A Brief Outline of
Past and Present Efforts

According to Auda, maqasid al-shari‘a “is a system of values that could con-
tribute to a desired and sound application of the Sharizh.”! This concept has
been employed as a legal hermeneutical tool in premodern Islamic law (or
legal theory, usitl ul figh,” to be more precise) at least since the third century
Hijri.” It is based on the idea that Islamic law is purposive in nature, that
is, to mean that the law serves particular purposes (e.g., promoting people’s
benefit and welfare and protecting them from harm) that are either explic-
itly present in or can be derived from the fountainheads of the sources of
Islamic law, namely, the Quran and the Sunna. Magasid al-shari‘a is also
an umbrella term that includes many other concepts that have been closely
linked to it in the premodern Islamic tradition, most notably the idea of pub-
lic interests (a/ masalih al-ammah)* and unrestricted interests (al-masalih al-
mursala),’ as well as other principles such as istihsin (juridicial preference),
istihsab (presumption of continuity), and avoidance of mischief (mafsada),
all of which are considered to be directives in accordance with God’s will.®
As ably documented by Auda,” past and present works that referred to or
employed the maqasid (apart from those cited in this section) range from
Al Tirmidhi Al-Hakim’s (d. 296/908) Al-Salah wa Magasiduba,® Abu Zayd
Al-Balkhi’s (d. 322/930) al-lbanah ‘an ‘ilal al-Diyanah/Masalih al-Abdan
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wa al-Anfus,’ Ibn Babawayh al-Qummi’s (d. 381/991) 7lal al-Shara’i'*
and Al-Amiri al-Faylasuf’s a/-I’lam bi-Manaqib al-Islam" to those classical
works that deal with the concept of maqgasid more systematically, such as
Abu Al-Maali Al-Juwayni’s (d. 478/1085) Al-Burhan fi usil al-Figh,'? Al-Tzz
Ibn Abd Al-Salam’s (d. 660/1209) Qawa’id al-Ahkam fi masalih al-Anam,"
Shihab al-Din Al-Qarafi’s (d. 684/1258) al-Furugq,"* Ibn Al-Qayyim’s
(d. 748/1347) I'lam al-Muwaqqi’in,® and Al-Shatibi’s (d. 790/1388)
Al-Muwafaqat fi usil al-Shari a,'¢ to those maqasid-oriented works among
modern Muslim scholars such as R. Rida’s (d. 1354/1935) Al-Wahi al
Mobammadi: Thubut al-Nubuwwab bi al-Qurin,"” Ibn Ashur’s (d.1392/1973)
Magasid al-Shariah al-Islamiyyah,”® Al-Qaradawi’s (b. 1926/1344) Kayf
Natanamal Ma'a al-Qurin al-Azim,” and T. Al-Alwani’s (b. 1935/1353)
Magasid al-Shari'ah.*"

The premodern jurists’ idea of maslaha was developed to ensure that the
magqasid of Islamic law are preserved and protected when adjudicating legal
cases.”! Since both maqasid and maslaha are premised on essentially the
same principle (i.e., the purposive nature of Islamic law) and ultimately serve
the same purpose (promoting social welfare of the people), they are found
to be acting in harmony with each other.?? As such, interpretational models
(manahij) that highlight the importance of these principles in reforming
premodern Islamic law will be referred to in this volume as maqasid cum
maslaha approaches to Islamic law.

Premodern Muslim scholarship recognized that neither in the Qurin
nor in the Sunna do we find a definite list of all the maqasid or the masalih.
Premodern jurists, as a product of their ijtihad, have identified several
magqasid (e.g., Al Ghazali has identified five such objectives, namely, pres-
ervation of life, religion, reason, progeny, and property)* and have formed
the opinion that the masalih are potentially limitless and change according
to time and context.

Importantly, the majority of premodern jurists restricted the scope of
the maqasid to those falling outside the realm of ‘ibadat (worship rites) and
some explicit and unambiguous Qurian—Sunna injunctions (muqgadarat)
such as the faraid of inheritance, and the (corporal) punishments hudad.?
Additionally, although maslaha and maqasid have been recognized as legiti-
mate and important principles in Islamic law by a vast majority of jurists,
they have differed on the question of the scope and the hermeneutical posi-
tioning of the maqasid cum maslaha approaches to Islamic law vis-3-vis the
clear and decisive legal rulings found in the Quran and the Sunna.?¢

For example, the four main Islamic schools of thought differed somewhat
on the issue of the scope of maslaha. Al-Shafi’i did not consider it as an inde-
pendent source of law because it did not restrict itself to the basic religious
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sources such as the Quran and the Sunna and considered that maslaha was
a pure product of reason. He was of the view that the Qur'an and the Sunna
were fully inclusive of all of the concepts and issues pertaining to people’s
welfare.?” Malik and Abu Hanifa considered maslaha as an independent
source of law but restricted its scope only to cases in which there was an
absence of clear Qurian and Sunna evidence and not when maslaha was
going against the clearly (and decontextually) interpreted Quran and Sunna
injunctions. As far as Ibn Hanbal is concerned, he considered maslaha to be
an auxiliary source of law and an appendage of the maqasid al shari’ah.?®
Thus, when it comes to incorporating the concept of maqasid al-shari‘a into
the theoretical formulations of Islamic law, it is evident that among medi-
eval jurists legal aims (magqasid) were not considered by any school of juris-
prudence as a distinguished legal source similar to that of giyas, istihsan, or
maslaha mursala.?

However, there have been some important dissenting voices among pre-
modern jurists who have gone beyond these limits imposed on the maqasid
cum maslaha approaches. One of the first premodern Muslim scholars who
endorsed the concept of maslaha as the essence of and the ultimate purpose
in interpretation and the very objective of the Quran and the Sunna was
Najmal-Din Al-Tufi (d. 716 an). For example, in Moosa’s examination of
Al-Tufi’s work, he comes to the conclusion that Tufi considered maslaha as
having a regulatory function over all other established sources®® and gave it
“a universal and humanist status in the [Islamic] law” by giving preference
to public interest (maslaha) over a clear meaning of the text, thereby “subor-
dinating the text to the divination of the universal intentions and purposes
of the Shari’ah.”! Furthermore, Moosa maintains that in Tufi’s thought,

in terms of function and philosophy, the sources of law were actually
representations of public interest... and stressed that ethical values and
the priority of the sociological purposes of law over epistemology, [were]
in line with the meta-purpose of law.*?

Al-Tufi was not alone in this. According to Moosa, Abu Hamid al-Ghaz-
ali (d. 1111 an), another central premodern Muslim jurist and theologian,
although at first not taking the principle of maslaha as one of the sources
of usiil-ul figh, considered that in several instances the maslaha doctrine
“secures the purpose of revelation (mahafaza ‘ala maqsud al-shar).”** Moosa
summarizes Ghazali’s approach to the question of maslaha by stating:

If one examines the primary sources—The Quran and Sunna—carefully,
he [Ghazali] said, one will find that maslaha is indeed implicitly and
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explicitly evident as the purpose of the law. Ghazali thus endorsed
maslaha stealthily, progressing from disparaging it as “fanciful” at first,
to viewing it later as the grounds of all legal pronouncements to be found

in the canonical SOlll‘CCS.34

Al-Shatibi (d. 790 an), a thirteenth-century scholar from Muslim Spain,
and one of the most systematic theoreticians behind the maqasid cum
maslaha approach to Islamic law, considered al-maqasid to be “the fun-
damentals of religion, basic rules of the law, and the universals of belief
(ustil al-din wa qawa'id al-shari‘a wa kulliya al-milla).”® For contemporary
Muslim thinkers such as H. Hanafi (b. 1935-), M. Al-Jabiri (d. 2010),
and N. Madjid (d. 2007), maqasid and maslaha dimensions of Islamic law
are seen as the essence of the Quran and that interpretations founded on
these interpretational mechanisms can take precedence over clear Quranic
text.%

However, these minority voices were too few and came too late to signifi-
cantly shape the Islamic law. Kamali notices this dimension of the premod-
ern usil-ul-figh by stating:

Another aspect of the conventional methodology of wusu/, which mer-
its attention, is its emphasis on literalism and certain neglect, in some
instances at least, of the basic objective and the rationale of the law. The
early formulations of usul have not significantly addressed this issue and
it was not until al-Shatibi who developed his major theme on the objec-
tives and the philosophy of Shari’ah (maqasid al-shari’ah). Al-Shatibi’s
contribution came, however, too late to make a visible impact on the
basic scheme and methodology of usul.?’

Echoing this sentiment is Muhammad Fathi al-Darini, a contemporary
Syrian legal scholar, who maintains that there has been no inductive or logi-
cal study of the philosophy and the purposes of the premodern Sunni Muslim
jurisprudence in the discourse of law and legal theory.**

Similarly, contemporary scholar Auda asserts that the premodern theo-
ries of maqasid were studied as a secondary topic within usi/ al figh under
the category of unrestricted interests (al-masalih al-mursalah) or as an
appropriate attribute for analogy (munasaba al-qiyas) and not as an inde-
pendent discipline or as premised on the basis of forming a “fundamental
methodology.”?

Thus, an increasing number of contemporary Muslim scholars have
become acutely aware of these lacunae in the premodern theories with regard
to the hermeneutical employment of the maqasid cum maslaha approaches
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to Islamic law that present an important avenue for their various reformist
projects.

Modern and contemporary scholars have also broadened the scope of the
five traditional maqasid. For example, Rashid Rida (d. 1935) included reform
and women’s rights in his theory of magasid*’; Muhammad Al-Ghazali
(d. 1996) added justice and freedom to the premodern five maqasid*';Yusuf
al-Qaradawi (1926-) included human dignity and rights in his theory of
magqasid; Ibn Ashhur included values such as equality, freedom, and order-
liness, among others, in his as part of universal maqasid of Islamic law;*?
Taha Al Alwani® included the concept of developing civilization on earth
(imran); and Actia identified 24 essential maqasid (in contrast to the classi-
cal five as per Al-Ghazali) falling into four-level realms (individual, family,
umma, and all humanity).*4

The works of these scholars are important contemporary contributions
that aim to fill this hermeneutical gap left by the premodern maqasid cum
maslaha approaches to Islamic law. This contemporary Islamic scholarship
on the maqasid cum maslaha approaches to Islamic law not only builds
upon the premodern but also, importantly, both expands the scope of the
maqasid cum maslaha and, in fewer cases, elevates hermeneutically these
approaches above the clear nusis (texts) found in the Quran and Sunna.
More significantly, it also at times evaluates these efforts from a critically
constructive perspective. The purpose of this volume is to bring to the fore-
front some of these contemporary reformist discussions on the magasid cum
maslaha approaches to Islamic law.

Chapter Outlines

This book consists of nine chapters. In chapter 1, I discuss Hashim Kamali’s
scholarly engagement with the concept of maqasid al-shari‘a as a tool for
Islamic law reform. I closely examine his numerous writings on the subject
with a particular focus on how he employs it for the purposes of reforming
Islamic law. I describe the nature of Islamic reform in Kamali’s thought as
encapsulated in the two terms he frequently employs: tajdid hadari (civiliza-
tional renewal) and siyasa al-shari‘a (maqdsid al-shari‘a, a compliant method
of governance). I also discuss how Kamali’s understanding of the nature and
delineating features of the Qur'an, the Sunna, and the relationship between
revelation and reason creates a space for reforming Islamic law. In addition
to this, I focus on some specific methodological considerations (including
maslaha, istihsan, ijtihad, ijma‘, qawa'id [legal maxims], hikma, ‘illa, and
asbab al-nuzil) that Kamali discusses in rethinking existing premodern
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usil al-figh mechanisms for reform purposes by linking them to the concept
of maqasid. Apart from these I also discuss the main arguments outlined
by Kamali regarding the need for and the importance of magasid-oriented
Islamic law reform and describe his original contributions to the topic of the
nature and the salient features of maqasid and their identification. Finally,
I outline Kamali’s proposal on the new methodology of maqasid and his
views on the future tasks and challenges for maqasid-oriented usil.

In chapter 2, David L. Johnston examines the contribution to and some
of the reasons behind Yusuf al-Qaradawi’s late career interest in the magasid
al-shari‘a approaches to Islamic law. In particular, Johnston asks a pertinent
question whether such approaches to Islamic law are going to, in the long
term, demote rather than promote the authority of traditional ulama like
Qaradawi himself, something that Al-Qaradawi would find inimical to his
own reformist agenda based on his well-known commitment to the prin-
ciples of Islamic moderation (wasatiyya).

In chapter 3, David Warren’s contribution provides us with an absorb-
ing exploration of how Tariq Ramadan, in his capacity as the director of
the Centre for Islamic Legislation and Ethics (CILE), has attempted to give
shape to a new methodology of applied ethics in Islam, in the very particular
context of Doha, Qatar. Warren argues that while at first it appears that the
chosen location for CILE was based primarily on logistical and financial
considerations, it might also be seen as an effort to facilitate CILE’s estab-
lishment and link with the legal tradition, which in the end effect it aims
to dissolve. Warren ultimately opines that this move represents both the
marked ambition and the upcoming difficulties for CILE’s project, given
that its apparent success depends in no small part upon those conservative
“ulama” who currently hold very different understandings of what the proj-
ect entails to those who are heading it.

In chapter 4, Liakat Takim examines the question of the employment
of magqasid al-shari‘a and maslaha in Shi‘ism in general and in contempo-
rary reformist Shi‘ism in particular. Takim demonstrates that, historically
speaking, in Twelver Shi‘ism there are very few discussions on the objectives
of shari‘a rulings. He argues that this is probably due to the fact that Shif1
jurists, not being involved in the political process or decision making of the
state, were simply not required to rule on political maslaha. However, he
further argues that contemporary reformist-minded Shi‘ scholars empha-
size more rational approaches to Islamic hermeneutics that privilege the
Qur’anic core values over the hadith, and he also adds that the employment
of magasid cum maslaha—driven hermeneutics is increasingly being resorted
to among this circle of scholars.



8 « Adis Duderija

In the fascinating chapter 5, Aydogan Kars investigates how modern
scholars in Turkey perceive and conceptualize the higher objectives of Islamic
law. Kars identifies and discusses four distinct approaches with respect
to how the concept of maqasid al-shari‘a is employed vis-3-vis the idea of
“reform” of Islamic law, including: (1) the “traditionalists” or “renewalists,”
who “define al-shari‘a as having a comprehensive ethical-cum-legal flexible
worldview that is capable of renewing itself with its authentic tools, one of
which is the magqaisid al-shari'a”; (2) the contemporary academicians, who
attempt to stay aloof from “reform versus renewal” discussions and contro-
versial debates on various issues pertaining to religion and are engaged in
production of highly specialized academic knowledge concerning various
aspects of (maqasid) al-shari‘a; (3) the “revisionist” academicians, as labeled
by Kars, who approach the concept of maqasid a/-shari‘a from their broader
“revisionist” Qurian-Sunna hermeneutic that integrates scholarship on post-
Enlightenment Western hermeneutics into classical Islamic hermeneutical
thought; and (4) the “secularists,” who regard al-shari‘a exclusively in legal
or ethical terms and who consider “secularism” to be in harmony with the
concept of maqasid al-shari‘a.

In chapter 6, Sadek critically assesses Rachid al-Ghannushi’s employ-
ment of maslaha in his sociopolitical reformist project. He argues that
Ghannushi’s understanding of how to preserve the Islamic character of the
state ultimately undermines the gains he achieves through maslaha. namely,
that the Islamic state treats all its citizens as free and equal agents. Sadek
concludes with an interesting maslaha inspired solution for Ghannushi’s
political model.

In chapter 7, Moosa provides us with a fascinating discussion on the criti-
cal rereadings of Al-Shatibi’s work among contemporary Maghrebi scholars,
including the critiques of Al-al-Jabiri, ‘Abd al-Rahman, and Al-Marzugqi.
Moosa asks how contemporary (uncritical) appropriations of Al-Shabiti’s
work relate to the traditional practice of Islamic law and whether the former
will eclipse the other over time.

In chapter 8, I seck to demonstrate that one important component in
developing a Qurianic hermeneutic, and thereby an Islamic legal one, is to
take into account the Qurinic presuppositions evident in its text/content as
well as in the preclassical nature of the Quran-Sunna discourse, based on
their hermeneutically symbiotic, dialogical, ethico-religious, and purposive
nature. I use some aspects of male-female gender dynamics and slavery as
case studies. In this respect I argue that this nature of the Quran-Sunna
discourse with respect to these sociolegal issues would seem to suggest that
the deeply embedded contextual patriarchal and slavery practices not only
do not form the inherent components of their worldview but also that the
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overall Qurian-Sunna principles premised on the alleviation of unjust prac-
tices at the time of the Prophet mitigated these practices and paved the way
toward their future complete abolition.

In chapter 9, I outline in some detail a new, non-patriarchal, or gender-
symmetrical, reinterpretation of Muslim family laws by making a synthesis
between, and incorporating, new maqasid approaches to Islamic law and
non-patriarchal Quranic hermeneutics. I argue that based on contempo-
rary maqasid approaches and gender-egalitarian Quranic hermeneutics,
new maqasid pertaining to Muslim family law can be derived, from which
non-patriarchal Qur'an-Sunna hermeneutics can be developed. This herme-
neutical model can account both for the patriarchal nature of the classical
manahij of the Qur'an and the Sunna as not being inevitable, as well as pro-
vide an important foundation, in addition to other hermeneutical methods,
for the fostering of gender-symmetrical Muslim family laws.
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CHAPTER 1

Islamic Law Reform and Magqasid
al-Shari‘a in the Thought of
Mohammad Hashim Kamali

Adis Duderija

Introduction

Mohammad Hashim Kamali is one of the leading contemporary scholars
writing on the concept of magasid al-sharia as well as Muslim reformist
thought. The purpose of this chapter is to closely examine his numerous
writings on magqasid al-shari‘a with particular focus on how he employs
this concept for the purpose of reforming Islamic law. In the first section of
this chapter, I describe the nature of Islamic reform in Kamali’s thought as
encapsulated in the two terms he frequently employs: tajdid hadari (civiliza-
tional renewal) and siydsa al-shari‘a (maqésid al-shari‘a—compliant method
of governance). In the second section, I discuss how Kamali’s understanding
of the nature and the delineating features of the Quran, the Sunna, and
the relationship between revelation and reason creates space for the reform
of Islamic law. In the third section of this chapter, I focus on some spe-
cific methodological considerations Kamali discusses in rethinking existing
premodern usil al-figh mechanisms for reform purposes by linking them
to the concept of maqasid. These include maslaha, istihsan, ijtihad, ijma’,
qawd‘id (legal maxims), hikma, ‘illa, and asbib al-nuzil. In the fourth sec-
tion, I discuss the main arguments outlined by Kamali for the need for and
the importance of magqasid-oriented Islamic law reform. I also describe his
original contributions to the topic of the nature and the salient features of
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maqasid and their identification. Finally, I outline his proposal on the new
methodology of maqdsid and his views on the future tasks and challenges
for maqasid-oriented usal.

Brief Biographical Note

Mohammed Hashim Kamali was born on February 7, 1944, in Lalpur,
Nangarhar, Afghanistan. He received his bachelor’s degree in law and
political science from Kabul University in 1965 and his master’s degree in
law (comparative law) and his doctorate from the University of London in
1972 and 1976, respectively. Most of his teaching career has been spent
at McGill (Montreal, Canada) and the International Islamic University
(Kuala Lumpur). He has been very active in a number of committees and
has chaired several of organizations. He is the founding chairman and CEO
of the International Institute of Advanced Islamic Studies, Malaysia, and
editor-in-chief of its journal, Islam and Civilisational Renewal, that began
with publication in 2008.

Nature of Islamic Law Reform: Tajdid Hadari and
Siyasa al-Shari‘a

Kamali has been advocating for reform in Islamic thought and in Islamic
law and legal theory, in particular, for well over two decades. His call for
reform is framed under two important concepts, namely, the notions of civi-
lizational renewal (tajdid hadari) and siydsa al-shari‘a. What underlies both
of these reform-related concepts is Kamali’s acute awareness that for Islamic
law reform to take place, it must be authentically grounded in Islamic legal
theory (usil al-figh) and in the broader Islamic intellectual and cultural
heritage generally.?

Kamali’s conceptualization of this authentic reform is captured in
two concepts that he employs regularly, namely, tajdid hadari and siyisa
al-shari‘a, on which I shall elaborate next. All of his reform-related efforts
must therefore be viewed through this larger prism of the need for authentic
reform. The idea of tajdid hadari is often employed by Kamali in the context
of defining and discussing another major concept in his thought, namely,
Islam hadari, or civilizational Islam, which has a strong Malaysian-specific
context. Since the purpose of this section of this chapter is to shed light on
the employment of the concept of tajdid as a tool for Islamic law reform,
I am interested in discussing the Islam hadari concept only insofar as it is
useful for us to understand the nature of tajdid as a means of Islamic law
reform in Kamali’s thought. In his discussion of the definition, nature, and
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scope of Islam hadari, Kamali asserts that the idea of zajdid, or renewal, is
central to it because it is “germane to every aspect of Islam hadari and is an
entrenched aspect of Islam as we have known it.”® Importantly, apart from
noticing its value of “authenticity” as a concept that is firmly rooted in the
history and the normative sources of Islam, Kamali defines tajdid as an
inherently open and contextual process that, unlike zglid and ijtihad, can-
not be subject to a predetermined methodology and framework. He argues
further that tajdid is representative of “the need for renewal, interpretation
and ijtihad™ especially on issues that do not have a historical precedent in
the Islamic tradition. Kamali defends the need for tajdid not only on the
basis of its embeddedness in the Islamic historical experience but also by
asserting that Muslim communities have, over time, “lost touch” with the
“original impulse and premises of Islam,” which have been diluted or even
lost due to “taglid, colonialisation, and rampant secularism.”®

Significantly, Kamali, in the context of delineating the scope of tajdid,
links this concept with that of maqasid. Here he makes a distinction between
two types of tajdid, both of which he considers to be valid and authentic.
The first type of tajdid can be directly linked to, and is subsumed under, the
five essential magasid. The second kind of tajdid does not need to be traced
back to the five essential maqasid and is valid as long as it does not alter
“the immutable norms and principles of Islam,” by which Kamali means the
basic beliefs and pillars of Islam. In the case of this second type of tajdid,
Kamali believes that it is not necessary to provide affirmative evidence
from the Quran and Sunna in order to prove tajdid’s acceptability.” Finally,
Kamali considers tajdid to be a dynamic process/concept that is both spe-
cific and responsive to the prevailing societal circumstances to which it is
being applied at any given point in time.® Such a characterization and defi-
nition of tajdid clearly permits Kamali to widen the scope of reform that is
not bound by the legal methodologies inherited from the past.

The tajdid hadari approach to reform is closely linked to another impor-
tant reform-related concept as devised and employed by Kamali, namely,
that of siyasa al-sharia. Kamali uses this phrase to refer to a method of gov-
ernance that is in accordance with the goals and objectives of al-shari‘a.
Siyasa al-shari‘a, according to Kamali, is a comprehensive doctrine and in
its widest sense applies to all government policies—political, legal, social,
civil, military, or administrative—be it in areas where the al-sharia pro-
vides explicit guidelines or otherwise.” Unlike previous twentieth-century
“secular” approaches to reform in the Muslim world, siyasa al-shari‘a by its
very name is suggestive of a sharia oriented policy that, as an instrument
of flexibility and pragmatism in al-shari‘a, is devised to uphold the cause
of justice and good government, especially when the rules of al-sharia are
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found lacking in guidance or fall short of addressing certain situations or
developments. Kamali repeatedly highlights that the policy measures that
are taken in the name of siyasa al-sharia must be al-sharia compliant, as
“the purpose of it is to generally to facilitate rather than circumvent the
implementation of sharia.”!°

Kamali, in his numerous writings, has unequivocally expressed his view
of the need for Islamic law reform for a number of different reasons both

internal and external to the religious tradition. In this context he remarks:

The increased isolation of shari‘a from the realities of law and government
in contemporary Muslim societies accentuates the need for fresh efforts
to make the al-sharia a viable proposition and a living force in society.
Our problems over taqlid are exacerbated by the development of a new
dimension to taqlid as a result of Western colonialism which has led to
indiscriminate imitation of the laws and institutions of the West. The
prevailing legal practice in many Muslim countries, and indeed many of
their constitutions, are modeled on a precedent that does not claim its
origin in the legal heritage of Islam.!!

Elsewhere he states that the recent Islamic revivalist thought has
increased Muslim awareness of the need to renew links with their heritage
and find their own solutions to the issues that concern them by returning
to the al-shari‘a as its most civilizationally distinct and tangible aspect. He
emphasizes, however, that these efforts must attempt to relate the al-shari‘a
to the living conditions of the people and be relevant to the contemporary
needs and realities of Muslim societies. In this context, he has identified
areas that require urgent reform. These include issues relating to politi-
cal leadership and methods of succession; support for constitutional gov-
ernment and democracy; support for fundamental constitutional rights
and liberties of the individual; abuse of the doctrine of jihad by militant
Muslim extremists; disability of non-Muslims in the matter of giving evi-
dence in the courts of justice; patriarchal nature of Islamic legal (fighi)
rulings pertaining to polygamy and divorce; death penalty for apostasy;
and some of the fighi positions relating to women’s rights and their par-
ticipation in the affairs of government.'? According to Kamali, for reform
to take place, this would entail an imaginative reconstruction and ijtihad
including revision and modification of the rules of figh so as to translate
the broad objectives of the al-shari‘a into the laws and institutions of con-
temporary society.?

Importantly, the nature of Kamali’s envisaged reform, apart from its
emphasis on authenticity, is conceptualized in very pragmatic and realistic
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terms. It favors a gradual and realistic approach to legislation and social
reform that is averse to abrupt revolutionary changes.'

Kamali’s awareness of the need for such an approach to Islamic law reform
is evident, especially in relation to traditionally more sensitive issues such as
that of gender relations. For example, with regard to gender equality, Kamali
opines that this should be addressed from within the tradition and the pre-
vailing conditions of each society, and that one should “avoid the tendency
of putting an Islamic veneer on some foreign ideas which may be altogether
unfamiliar to the Muslim law and culture.” He adds further that to correct
the imbalances of history naturally takes time and reflection over newly
emerging issues such as gender equality, the achievement of which is a long-
term engagement in Muslim majority contexts. As such, reforms should be
aimed in such a manner that they “strike the middle ground between ideal-
ism and reality and between traditional and modern social values” and start
from less to more sensitive issues.”” The need for this nature of reform is
justified by the still prevalent customs and attitudes among Muslim masses,
and there are prospects of a backlash from more conservative sections of the
Muslim umma. Kamali adds that the success of reforms will also depend
upon factors such as the presence of democratic and consultative methods,
the extent of their dissemination through various persuasive media outlets,
and the existence of vibrant civil-society engagements.'®

Consistent with the principles of tajdid hadari and siyasa al-shari‘a,
Kamali’s reform is not conceptualized as a clear epistemological and meth-
odological break with the premodern Islamic legal tradition. Instead, he
advocates for a reform that aims to the fullest extent possible to utilize the
legacy of premodern Muslim thought, including Islamic law and legal the-
ory. This is clearly evident in the following statement:

The proper approach [to reform] is surely to utilise the best potentials of
that [premodern Islamic legal theory] methodology but also to reform
it by identifying the problems in regard to each of its particular doc-
trines and then to find ways of resolving them. We may also need to
depart from some of the strictures of the conventional methodology and
its unfeasible propositions, but we do not propose to throw, as it were, the
baby out with the bath water. The basic approach must surely be one of
continuity and imaginative reform which might well entail taking bold
steps along the way as well as adding new dimensions to the existing
methodology of usiil al-figh."”

If this is so, on what grounds does Kamali frame the possibility of this
reform of Islamic law and legal theory in particular?
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Avenues and Methods of Reform

In this section I describe Kamali’s understanding of the nature of and the
delineating features of al-shari‘a, the Quran, the Sunna, and how the rela-
tionship between revelation and reason creates a space for reforming Islamic
law.

The first significant element in Kamali‘s conceptualization of al-sharia
for reform purposes is that al-sharia has certain aims and purposes
(maqasid). At the broadest level, these include the realization of people’s
welfare (maslaha) with regard to their worldly life as well as the hereafter
and their protection from corruption and evil.!® Importantly, Kamali asserts
that this description of the aims and purposes of al-shari‘a includes its laws
both in the sphere of rituals (‘7bddit) and civil transactions (mu'malar). In
this context he argues that the overall purpose of the majority of Islamic laws
and values, especially those concerning the rituals and morals (akhlag), is to
train the individual to be more God conscious (taqwa) and a better human
being by becoming a beneficial member of the society in which he/she lives.
Significantly, he also emphasizes that the underlying message of Islam is
the realization of people’s benefits (maslaha), which are closely linked to the
purposes and objectives of al-shari‘a.””

Having stated that in the very concept of al-shari‘a certain aims and objec-
tives are inherent,2? Kamali also refers to the nature of al-sharia in a particu-
lar manner. As a corollary to the argument about the aims or purposes of
al-shari‘a, he refers to it as being primarily an ethico-religious values-based
construct, which is essential to the primary message of Islam, its safeguard-
ing, and its continued future relevance. He argues against the dominant
view as espoused by both many (pre)modern Muslim jurists and Western
scholars of Islam of the legalistic nature of al-shari‘a as forming its core. In
this regard he makes an important distinction between the legal and moral
aspects of al-sharia.”! The former are only peripheral to its original message
and purpose.”? Importantly, he argues that the laws of al-shari‘a, including
the clear texts of the Qurian and hadith, must not be isolated from their
proper purposes. Significantly, he also makes an assertion that maintaining
harmony with the spirit of al-sharia may at times entail a certain departure
from its letter.?’

Making a clear conceptual distinction between al-sharia and figh is
another very prominent feature of Kamali’s thinking in relation to the pos-
sibility of reform of Islamic law. He considers al-shari‘a to be closely related
to and mainly grounded in Revelation (wahy), whose only sources are the
Quran and the Sunna. Figh is a legal science developed by jurists and is
therefore a product of ijtihad, of human reason. Kamali considers al-shari‘a,
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which comprises in its scope not only law but also theology and moral teach-
ing, to be a wider concept than figh, which primarily addresses practical
legal rules. For Kamali, the al-sharia originates in the Qur'an and it con-
sists of both specific rulings and broad principles of legal and moral import.
Kamali argues further that clear and specific injunctions of the Quran and
the Sunna constitute the core of the al-sharia and the understanding that
they impart is expected to be self-evident and leaves little room for interpre-
tation. While al-shari‘a provides general directives, the detailed solutions to
particular and unprecedented issues are explored by figh. Figh is therefore
an understanding of al-sharia and not al-shari‘a itself. Whereas al-shari‘a
demarcates the path that the believer has to tread in order to obtain guid-
ance, figh means human understanding and knowledge. Figh is thus positive
law that does not include morality and dogma. It is a “mere superstructure
and a practical manifestation of commitment to al-shari‘a values.”**

By making these distinctions Kamali prepares the ground for the argu-
ment that Islamic law as contained in figh manuals is subject to critical
scrutiny and criticism that opens up avenues for its reform.

Closely related to this al-shari‘a-figh ontological, epistemological, and
conceptual distinction is Kamali’s notion of the balance between the
changeable and the unchangeable aspects of al-shari‘a. In this context he
argues that al-shari‘a always aims at striking a balance between continu-
ity and change. In the category of the unchangeable aspects of al-shari‘a,
Kamali identifies the fundamentals of the faith and the pillars on which
it stands, the basic moral values of Islam, clear injunctions on halal and
haram, the injunctions of al-shari‘a concerning ‘ibadat, and some of its spe-
cific rulings in muamalat such as the rules of inheritance and prohibited
degrees of relationship for marriage purposes. In the changeable aspects of
al-shari‘a, he includes the larger part of muamalat, that is, criminal law,
government policy and constitution, fiscal policy, taxation, and economic
and international affairs.”>Another important aspect of Islamic law reform is
based on his understanding of the nature of the relationship between reason
and revelation, which according to him is one of complementarity. The fol-
lowing quote encapsulates well Kamali’s thinking on this issue:

Revelation expounds the purpose of the creation of man, the basic frame-
work of his relationship with the creator, and the nature of his role and
mission in this life. Revelation also spells out the broad outline of values
that human reason should follow and promote. Without the aid of rev-
elation the attempt to provide a basic framework of values is likely to
engage man in perpetual doubt as to the purpose of his own existence
and the nature of his relationship with God and His creation. Revelation
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thus complements reason and gives it a sense of assurance and purpose
which helps prevent it from indulgence in boundless speculation. Reason
is man’s principal tool for the advancement of knowledge but the merit
and demerit of that knowledge is ascertained with the aid of revelation.
Reason is the torch light which illuminates man’s path in the material
world of observation and investigation whereas revelation is the source
of transcendental knowledge of the world beyond perception. One is the
realm of investigation and the other of faith and submission to divine
providence. Islam’s vision of reality, truth, and its moral values of right
and wrong are initially determined by revelation and then elaborated and
developed by reason.?

The nature of ethical value in Islamic law (or in the Quran and the
Sunna), which Kamali does not explicitly discuss, is generally conceptual-
ized as being objective, although he is somewhat ambivalent on this issue as
can be ascertained from the quote:

The basic structure of the moral values of Islam, although of divine prov-
enance, is entirely consistent and in harmony with reason. The moral
virtues of justice, realisation of benefit and truth, or the evil of dishon-
esty and transgression, for example, have been articulated in the Qur'an
and Sunna. These are basically unchangeable and rationality is neither
expected, nor does it have the authority to reverse them into their oppo-
sites. It may thus be concluded that revelation and reason are generally
consistent on the basic structure of moral values and legal injunctions
of Sari‘a. The definitive injunctions, namely the wajib and haram, are

determined by the revelation and they are on the whole specific and
inflexible.?’

Elsewhere he states that “reason is a credible basis of judgment in the
absence of relevant revelatory text, provided that the judgment arrived
at is in harmony with the general spirit and the guidance of the revealed
scripture.”?

This reasoning leads Kamali to the conclusion that there exists a con-
vergence of values between the al-shari‘a and natural law and of Islam as
din al-fitra (the natural religion) with natural values. He emphasizes that
although each moral-legal system has distinct approaches to the question of
right and wrong, the values upheld by both are substantially in agreement
as both presuppose and are based upon the notion that the moral values are
derived from eternally valid standards, “which are ultimately independent
of human cognizance and adherence.” The only difference between the two
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lies in the locus and manner of their attribution/justification (moral values
determined by God vs those inherent in nature).?’

The earlier conceptualization and understanding of al-shari‘a by Kamali
is premised on a certain understanding of the nature of the Quran and
the Sunna, its fountainheads. He identifies several features of the nature of
the Qurian and the Sunna that make them considerably interpretationally
“flexible,” “dynamic,” and accommodative of reformist thinking. First, such
a feature is with regard to the nature of the Qurianic message and its laws,
which Kamali maintains is goal-oriented both in the sphere of ‘ibadat and
muamalit.’’ Second, the Quran and the Sunna are primarily embodiments
of certain ethico-religious values. In his words:

A cursory perusal of the Quran would be enough to show that the Quran’s
primary concern is with values and objectives such as justice and benefit,
mercy and compassion, uprightness and taqwa, promotion of good and
prevention of evil, fostering goodwill and love among the members of the
family, helping the poor and the needy, cooperation in good work, and
so forth. The Quran may thus be said to be goal-oriented, and that it
seeks to foster a structure of values which has a direct bearing on human
welfare. It is, for the most part, concerned with the broad principles and
objectives of morality and law, rather than with specific details and tech-
nical formulas that occupy the bulk of the usiil works.”!

Third, the Qurin and its injunctions of sociolegal import®? as the prin-
cipal source of al-shari‘a in particular come in form of primarily general
principles. He adds that when the Qur'an does provide more specific detail
it does so for the purpose of gaining a better understanding of the general
principles. He also argues that the greater part of the Qur'an, including
its legal verses (aydt al-ahkdm), consists of general (‘@mm) and unqualified
(multaq) expressions and as such they are on the whole open to further
interpretation.” Kamali also asserts that the Quran is expressive too, at
numerous places and in a variety of contexts, of the goals, purposes, ratio-
nale, and benefits of its laws such as rahma (mercy), hudi (guidance), pro-
% in the spheres of mu‘malat as well as ‘ibadar>
He considers that this maqasid nature of Qurin is also signified by the

tection of life, and so on

fact that there exists a theme-oriented Quranic commentary genre known
as tafsir mawdi‘i, whose approach, as we shall see later, is conceprualized
by Kamali as being goal-oriented.*® Kamali also considers that the most
notable companions of the Prophet, as embodiment and perpetuators of
the Sunna of the Prophet, especially Caliph Umar, took a rational approach
toward the text and message of the Quran and the Sunna and that their



22 & Adis Duderija

understanding and interpretation of the text was not confined to the mean-
ing of words but also included its underlying rationale, effective cause, and
purpose.”’

The reason for this interpretationally flexible nature of the Qurian,
argues Kamali, is because the Quran wanted the Muslim community and
its leaders, the Uli l-amr, to elaborate on them in light of prevailing con-
ditions.?® This feature of the Qurian, asserts Kamali, is best demonstrated
by the fact that the Qurin is in need of an elaboration of its meaning (deu-
tungsbediirftig) and requires a great deal of explanation,?” which is often but
not sufficiently comprehensively provided by the Sunna.“

Another feature of the Quran, which is accountable for flexibility and
change in the al-shari‘a as identified by Kamali, is the presence of specula-
tive (zanni), in contradistinction with definitive (gat‘7), rulings throughout
the holy Book. Kamali argues that a ruling of the Quran may totally or
partially fall under one or the other of these two categories. A qat'i text,
which leaves little room for interpretation and ijtihad, is one in which the
language of the text and the ruling that it conveys is “clear, self-contained,
and decisive,” whereas the zanni texts of the Qur'an, which Kamali iden-
tifies as forming its larger part, are “open to interpretation, analysis, and
development.™! The following quotation of Kamali provides an accurate
and concise summary of the earlier mentioned aspects of the nature of the
Qur'an and the Sunna that make it conducive to reform:

The sources of al-shari‘a are of two kinds: revealed and nonrevealed. The
revealed sources, namely the Quran and Sunna, contain both specific
injunctions and general guidelines on law and religion, but it is the broad
and general directives which occupy the larger part of the legal content
of the Quran and Sunna. The general directives that are found in these
sources are concerned not so much with methodology as with substantive
law and they provide indications which can be used as raw materials in
the development of the law.*?

Another important delineating feature of the Quran and the Sunna,
which makes them inherently dynamic, according to Kamali, is the notion
that, outside of the sphere of the %bddat, they are rationalist in essence.
Kamali refers to the concept of talil (ratiocination) in the Quran as evidence
to support this view. In this context he asserts that the Quran “expounds
on numerous instances and in a large variety of themes, both legal and non-
legal, the rationale, cause, objective, and purpose of its text, the benefit or
reward that accrues from conformity to its guidance or the harm and pun-
ishment that may follow from defying it.”#*
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Kamali supports the talil nature of the Qur'an and its laws by making
reference to many instances in the Quran where the exercise of sound rea-
soning and judgment is affirmed, and rational thinking, observations, and
conclusions made on their basis are encouraged. Importantly, Kamali links
the talil nature of Quran and its laws to the concept of maqasid al-shari‘a
(and maslaha). He argues that ratiocination in the Quran means that the
laws of al-shari‘a are “not imposed for their own sake, nor for want of mere
conformity to rules, but that they aim at the realization of certain benefits
and objectives,” and “when the effective cause, rationale, and objective of
an injunction is properly ascertained, they serve as basic indicators of the
continued validity of that injunction.” This, in turn, implies that when a
ruling of al-shari‘a outside the sphere of rituals “no longer serves its original
intention and purpose, then it is the proper role of the mujtahid to substitute
it with a suitable alternative because the failure to do so would mean neglect-
ing the objective (magsud) of the Lawgiver.”

Summarizing this section, the following words of Kamali are instructive
and representative of his thinking:

To summarize, the occurrence of talil in the Qurian, Sunna, and the prec-
edent of the companions and the prominence that it takes in the conduct
of ijtihad clearly indicates that Islamic jurisprudence, outside the sphere
of ‘ibadit is rationalist in essence and premised on a set of higher values
such as justice and maslaha, which constitute the basic objective and
rationale of all of its legal injunction. Talil and ijtihad must, of course, be
guided by the textual injunctions (nusis) of al-shari‘a but since maslaha
is the overriding goal and objective of al-shari‘a, the nusiis should not be
read in isolation from it. A technical and plausible reading of the nusis
which is oblivious to the public welfare and inspired only by consider-
ations of conformity and literalism should therefore be avoided.*

Another salient characteristic of the Quran and the Sunna that makes
al-sharia dynamic and open to change is the idea of their contextualist
nature or what Kamali refers to as the unmistakable presence of the time-
space factor’® in them. Although the general import of the Quran and the
inspiration and guidance that it provides tend to transcend particularities
of time and space, the Quran also contains specific provisions and concrete
rulings, which “like most of the Sunna, involves a time-space element.” If
this element is ignored, argues Kamali further, it results in fragmentation
and neglect of the internal values of the Qurian and the Sunna.’ As one
argument for the presence of the time-space factor in the Qurian and the
Sunna (and therefore al-shari‘a), Kamali cites the practice of the Prophet to
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accept the majority of social values of seventh-century Arabia.*® An addi-
tional argument in favor of the contextualist nature of the Qurin can be
found in Kamali’s assertion that “God Most High revealed His message to
the people in contemplation of their capacity at receiving it and the realities
with which they were surrounded in Makkah and Madinah respectively.™
The concepts of progressive revelation, abrogation, and replacement of some
of its own laws are also cited as evidence of the contextualist nature of the
Quran and the Sunna.’®

Methodological Considerations in Rethinking Classical
Usil al-figh for Reform Purposes and Their Connection
with Maqasid al-shart‘a

In this section I focus on some specific methodological considerations that
Kamali discusses in rethinking existing premodern usil al-figh mechanisms
for reform purposes by linking them to the concept of magasid. These
include maslaha, istihsan, ijtihad, ijma’, qawa'id (legal maxims), hikma, ‘illa,
and asbab al-nuzil. Before I do so, I briefly examine why Kamali considers
the reform of classical usil al-figh to be necessary.

Kamali repeatedly states that there are a number of weaknesses in clas-
sical ustl al-figh methodologies, which make them unsuitable for meeting
the manifold contemporary challenges in Muslim societies (and therefore
Islamic law). One such problem is that classical ustl al-figh is burdened
with “technicalism and literalism” and that the methodologies on which
usil al-figh and ijtihad are premised are based on medieval societal values.
Another significant factor that impedes the contemporary viability of clas-
sical usal al-figh, according to Kamali, is the doctrine of taqlid, which is
responsible for the purely textualist approach to Islamic law and a decline
of ijjtihad. Additionally, Kamali forms the view that there has been insuffi-
cient theorizing about the philosophy of maqasid in classical usali thought.
Finally, he feels that classical usil al-figh methodologies have neglected the
concept of maqasid and have subsumed it under a very literalist legal meth-
odology apparatus.’! In this context he laments as follows:

Since the legal theory of usal is meant to translate the value structure
of the revelation (wahy) into operative formulas and ensure that ray and
ijtihad are the carriers of these values, it would follow that the objectives
and values, rather than technicality and literalism, should have been the
overriding theme and preoccupation of usil al figh. But the legal theory
of ustl actually traversed a different course, and it was not until Abu Ishaq

Abu Ishaq al-Shatibi (d. 1388) and his predecessors, ‘Izz al-Din ibn ‘Abd
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al-Salam (d. 1262) and Abu Hamid Muhammad al-Ghazali (d. 1111) that
magqasid were added as a new chapter to the legal theory of usil. Yet even
these developments proved to have had a limited impact. A certain degree
of attention that was paid to the maqasid seems to have come somewhat
late, that is, at a time when the climate of imitation and taqlid was too
entrenched for this fresh development to bring about any significant
change in the generally accepted formulations of usil al figh from their
conventional mould.”

Consistent with his tajdid hadari approach described earlier, Kamali
employs and adapts the earlier outlined maqasid-allied concepts existent
in classical usal al-figh to argue for a maqasid-oriented usal al-figh as an
authentic and legitimate way of reforming Islamic law. I turn my attention
to each of them by primarily highlighting their links with the concept of
magqasid al-shari‘a/maqasid-based usil.

The first magqasid-allied concept is that of maslaha, which is premised
on the idea that laws exist first and foremost for the purpose of serving
public welfare and the interests of people. Kamali argues that maslaha as
a legitimate Islamic law doctrine has been underutilized by the traditional
scholarship. Having systematically outlined and analyzed the traditional
maslaha doctrines as evident in major Sunni schools of thought, he argues
against their restrictive understanding of this legal mechanism, which, as
the bottom line, states that the general principles of the Quran, from which
maslaha principles and values can be derived, can only be applied to special
cases that are grounded in or supported by explicit dalal (indicants) found
in scriptural texts. He makes this assertion because, in Kamali’s view, this
doctrine unjustifiably confines the general objectives (maqasid) of the law-
giver as illustrated in the Qurian itself. Kamali also forms the view that the
doctrine of maslaha, when it is conceptually and methodologically in agree-
ment with the principle of the maqasid al-sharia, is indispensible for the
contemporary relevance of the Islamic law.>> Kamali, following Abu Hamid
Muhammad al-Ghazali (d. 1111), understands and employs the doctrine
of maslaha almost interchangeably with maqasid “as the benefit or interest
behind the introduction of law.” He describes maslaha as primarily a utili-
tarian concept associated with the notion of securing material benefits but
also associates it as a cause that leads to the al-sharia’s maqasid or indeed at
times identifies it as the maqasid itself. He considers that the magqasid are
the “ultimate purpose of maslaha and [are a] degree higher than it.”>* The
only distinction he makes between the two is that maslaha is circumstantial
and changeable whereas magasid have more constancy and permanence.
On this basis Kamali views maslaha as an important legal mechanism that
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can be employed for Islamic law reform purposes. Maslaha, furthermore,
for Kamali, is in essence a rational concept because most of the benefits of
this world are identifiable by human intellect, experience, and custom, even
without the guidance of al-shari‘a. Importantly, he also considers this prin-
ciple of maslaha to be valid in relation to making moral judgments about
right and wrong.” In this context he states that the function of al-sharia
in essence is to only provide a “set of criteria and guidelines so as to pre-
vent confusion between personal prejudice and maslaha.” This is, however,
not the case regarding benefits pertaining to the hereafter, and those which
combine the benefits of this world and the next, for these, argues Kamali,
can only be identified by the al-sharia.’

Istihsan, the doctrine of juristic preference for certain interpretations of
Islamic law over others, is another maqasid-allied concept through which
Kamali sees the potential of Islamic law for reform. Asking the question
whether istihsan can be used as an instrument of coherence and consoli-
dation between the ustl al-figh and the magasid, Kamali answers in the
affirmative. This is so because, unlike the concept of maqasid, he is of the
view that istihsan forms an integral theme and topic of usil al-figh, which
is inherently generic and versatile. Furthermore, he asserts that istihsin
has a strong affinity with the concept of maqasid because “the evidential
basis, rationale, and purpose of istihsan are almost identical with those
of the maqasid al-shari‘a.” He forms the view that there is “a considerable
parity, both of substance and form,”” between istihsin and the ends and
purposes of al-shari‘a (i.e., maqasid al-shari‘a) because the basic theme and
philosophy of the maqasid are almost identical with that of istihsan. These
include securing justice, benefit, and dignity; finding ways to remove and
eliminate hardship; as well as responding to the exigencies of necessity and
custom. Istihsan can thus be seen as an important tool of harmonizing
usil al-figh with maqasid (in addition to fine-tuning maqasid-oriented
methodology) into a more coherent and organic unity, including in the
areas of ahkam.

In his words:

Since istihsan is endowed with a methodology that looks in two direc-
tions: the textual proofs, ijma‘, qiyas, maslaha and custom on the one
hand, and the goals and purposes of al-shari‘a, such as equity and fairness
on the other, and since it seeks to realise the ends of al-shari‘a through the
evidential support of its means, it offers a unique methodology for syn-
thesizing the two undigested chapters of Islamic jurisprudential thought.
The theory of istihsan is focused on finding a better alternative to a rul-
ing or evidence of al-shari‘a when its application has frustrated one of the
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objectives or magqasid of the same. The maqasid lacks this focus and does
not provide for a modus operandi and istihsin can fill in this gap.>®

Reconceptualization and innovative thinking about ijtihad (independent
legal reasoning) is another important mechanism through which Kamali
envisages the capacity of Islamic law for reform. His view of ijtihad is closely
linked with the idea of maqasid. Indeed, maqasid are seen as the principal
extension of ijtihad. In this context he argues:

In a real sense, almost the whole of our discussion of the maqasid is
focused on ijtihad. The maqasid only serve the purpose of opening up
the avenues of ijtihad and enhance the ideational substance and founda-
tion of ijtihad.”

Kamali proposes that the magqasid al-shari‘a should be utilized as a frame-
work for ijtihad in all its forms, especially with respect to issues on which the
Qur'an and hadith texts may be silent but which fall under the umbrella of its
broader goals and objectives. Kamali identifies the need to open up the the-
ory of ijtihad by reducing its heavy reliance on the methodology of ustl and
qgiyas (analogical reasoning) and aligning it in the direction of greater flex-
ibility and resourcefulness that the magasid approach offers. This maqasid-
oriented ijtihad would, according to Kamali, indeed encourage innovative
thought and legislation not only in the area of Islamic law but also in eco-
nomics, sociology, and science.®® For this to happen, Kamali argues that the
classical doctrine of ijma’, as one important source of Islamic law, should be
opened up so as to represent the consensus of the community in general (i.e.,
both political and religious leadership) as a legislative vehicle for the maqasid-
oriented ijtihad instead of it being confined to the consensus of the religious
elite as per traditional doctrine. As such ijma‘ can play a positive role in the
democratization of the legal theory and the entire political system in the
Muslim world.®! Moreover, Kamali proposes that ijtihad and ijma‘ should be
merged to form the “ordinances of the Uli l-amr.”®? The Ul l-amr constitute
the earlier described modified ijma and are in charge of formulating such
ordinances. These Uli l-amr, in turn, are to be guided in their decision mak-
ing, including in the sphere of the ahkam, both by specific injunctions and
by the general objectives, philosophy, and spirit of the al-shari‘a. He refers to
this modified ijtihid-ijma‘ concept as ahkam Uli l-amr and derives it from
the Qurianic principle of tawhid. Kamali forms the view that this concept
of ahkiam Ula l-amr is very comprehensive and unifying (hence tawhid) as
it “seeks to comprise and subsume, in addition to ijma‘ and ijtihad (and its
sub-varieties such as istihsan, qiyas, istisla), the juristic principle of blocking
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the means to all that is reprehensible, the fatwa of the Companion as well the
goals and purposes, or maqasid of the al-shari‘a.” He argues further that “all
of these are visualized as sources and formulas that may be utilized as basic
data, or selected directly for enforcement, through the modality of ahkam
Ula l-amr” as a modified form of ijma.%

Legal maxims (qawa'id) are another magasid-allied concept and a juris-
tic mechanism that can be utilized for the purposes of Islamic law reform
according to Kamali. He defines legal maxims as “theoretical abstractions in
the form, usually, of short epithetical statements that are expressive, often in
a few words, of the goals and objectives of al-sharia.”®* They consist mainly
of statements of principles that are derived from the detailed reading of the
rules of figh on various themes. Kamali argues that there is great affinity
between legal maxims and the maqasid by the virtue of the fact that legal
maxims provide useful insights into the goals and purposes of al-shari‘a. This
is so for the reason that legal maxims consist mainly of abstract ideas and as
such are not particularly affected by the legacy of taqlid. Kamali goes on to
say that that is the reason why they can be more readily utilized as aids in the
renewal of figh and contemporary ijtihad and serve as an effective tool for a
better understanding of maqasid al-sharia.%® This usefulness of legal maxims
in relation to maqasid is well evident in the following statement of Kamali:

It is due to their versatility and comprehensive language that legal max-
ims tend to encapsulate the broader concepts and characteristics of the
al-sharia. They tend to provide a bird’s-eye-view of their subject matter
in imaginative ways without engaging in burdensome details.®¢

Another legal mechanism supportive of a magasid-oriented usil al-figh
is the concept of hikma (wisdom) as explained by Kamali. He defines itas a
beneficial consequence of al-shari‘a and as a whole or part of it. Significantly,
Kamali asserts that Islamic legal rulings are informed by underlying hikma,
which are in essence the maqasid.”” Hikma, according to Kamali, is goal-
and purpose-oriented and as such it can also signify the objective of legisla-
tion. He adds that in this sense hikma is identical to maqasid.®®

The concept of ‘illa gives further credence to a maqasid-driven usal al-
figh that is necessary for meaningful reform of Islamic law because, opines
Kamali, in the terminology of legal theory one of its meanings is the effec-
tive cause and attribute of a ruling (hukm) of al-shari‘a for which it was
legislated, as well as its hikma. As such ‘illa, when not restricted to its purely
analogical function as in the case of classical ustl al-figh, is related to and
supportive of the concept of maqasid.®*

Finally, the Qurinic science of asbab al-nuzal ( occasions behind revela-
tion) is another principle that buttresses Kamali’s maqasid-oriented Islamic
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law reform project. Its importance for a maqasid-oriented usil al-figh lies
in the fact that, in Kamali’s thought, it provides a vista to detach Islamic
law from analogy, speculative thought, and literalism and in turn shifts the
interpretational focus onto the broader context of revelation for the purpose
of identifying the rationale and purpose behind Islamic laws. He also argues
that a rationalist approach based on the maqasid is supported by asbab
al-nuzil literature because this literature is an elucidation of the original
intent and context of law.”°

To demonstrate how asbab al-nuzal are differently employed in classi-
cal ustl al-figh from that in a magasid-oriented one, Kamali discusses the
example of mutilation for punishment for theft and argues that the classical
ustli approach that relies on semantics and analogy would be unable to
identify the ‘illa behind this law or to provide a satisfactory response beyond
mere speculation to such questions as to why theft was made punishable
with mutilation and not, for example, by imprisonment or whipping. A
magqasid-oriented approach would employ the asbab comprehensively.
Therefore, argues Kamali when attempting to formulate a rational response
that could explain the punishment of mutilation for theft, the jurist would
reflect on the time, place, and circumstances in which the law in question
originated. As such the jurist would consider factors such as the fact that
the punishment of mutilation for theft was practiced by the Arabs before
the advent of Islam; that Arab society consisted largely of nomads who
traveled with their camels and tents in search of pastures, and it was not
feasible under the circumstances to penalize the thief with imprisonment
because this would require durable structures and guards, feeding and care
of inmates, and so on. He further adds that since there were no protec-
tive barriers to safeguard the property of people, society could not afford
to tolerate proliferation of theft. Mutilation of the hand of the thief also
provided the kind of punishment that disabled the thief from persisting in
his wrongdoing,”" and it served as a “visible mark on the offender to warn
people against his menace.” Therefore, Kamali concludes that the physical
punishment of mutilation was the only reasonable option and thus an emi-
nently rational punishment for theft. With this analysis Kamali implies that
this form of punishment for theft is no longer the only or the most reason-
able manner of punishment in this day and age.”?

Making the Case for the Viability and Importance of
Magqasid-Oriented Reform of Islamic Law

In this section I discuss the main arguments outlined by Kamali for the
need for and the importance of maqasid-oriented Islamic law reform beyond
those mentioned earlier. As the next step I describe his contribution to the
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topic of the nature and the salient features of magqasid and their identifica-
tion. Finally, I outline his proposal on the new methodology of maqasid and
the future tasks and challenges for maqasid-oriented usal.

Kamali presents a number of arguments as to why there is a need for a
maqasid approach. In no ambiguous terms Kamali is a strong advocate of
the great importance of maqasid al-shari‘a in authentic Islamic law reform
and for its wider acceptance in the Muslim world. His first argument in
favor of a maqasid approach-based reform, which is consistent with his
siyasa al-shari‘a/tajdid hadari philosophy outlined earlier, is Kamali’s asser-
tion that civilization renewal is more likely to take place if embedded in a
suitable al-shari‘a jurisprudential framework that is provided by the maqasid
approach and that the rejuvenation of Islamic thought is better served via
means of maqasid-oriented ijtihad.”® Second, the significance of the maqasid
approach, according to Kamali, goes beyond the purely intra-Muslim issues
as it can subsume all monotheistic religions and contemporary human rights
law (with minor reservations that he does not explain) “because its scope
includes material and spiritual benefits to all humanity.””4 Kamali considers
that the main aims and purposes of the maqasid approach are to provide a
methodological tool for safeguarding not only the principal values of Islamic
law but also the basic values common to all people.”

Another argument Kamali presents for the need for a maqasid-based
approach to reform is derived from his statement that “maqasid al-sharia
embody al-shari‘a itself because the goals of al-sharia are constitutive of
al-shari‘a.”’® In other word al-shari‘a and magqasid al-sharia are cotermi-
nous and conceptually inseparable. Another consideration that adds to the
importance of maqasid approach is that it offers a comprehensive reading of
Islam and its al-shari‘a that is particularly meaningful to harmonizing the
al-shari‘a with the realities of social change and as a means of revitalizing the
usiil.”” He also asserts that the maqasid approach encourages greater flex-
ibility in ijtihad.”® Importantly, Kamali forms the view that contemporary
conceptualizations of maqasid provide scope for innovative approaches to
al-sharia that are dynamic in nature and are in close affinity with con-
temporary human rights discourses. Thus, he argues, these contemporary
approaches offer a preferable methodology for coming to terms with and
adapting to a number of challenges (he names democracy, human rights,
good governance) faced by the Muslim majority world within the frame-
work of al-sharia.”” The importance of maqasid approach as a method-
ological cum educational tool is also based on the consideration that it is
“naturally meaningful to understand the broad outlines of the objectives of
al-shari‘a in the first place before one tries to move on to the specifics.” By
this he means that “an adequate knowledge of magqasid equips the student
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of the al-shari‘a with insight and provides him with a theoretical framework
in which the attempt to acquire detailed knowledge of its various doctrines
can become more interesting and meaningful.”

In what follows I describe Kamali’s original contributions to the theory of
magqasid that concern their nature, how they are identified, and the broader
methodology underpinning it.

Regarding the question of the nature of the maqasid, Kamali forms the
view that they are dynamic and subject to change in tandem with social
change and that they resonate more strongly with advancement of essential
human rights. In other words, he subscribes to the view that the magasid
can evolve with the evolution of civilization. As such Kamali argues for an
open-ended scale of values for maqasid because “as al-shari‘a has no limit
nor do the maqasid values.”

In this context his words are instructive:

Our understanding of al-shari‘a is one of continuing relevance, develop-
ment, and growth through independent reasoning (ijtihad), renewal, and
reform (tajdid,islah). Hence the goals and purposes of al-sharia must
also remain an evolving chapter of the juristic and civilisational edifice
of Islam.®!

In addition to the maqasid identified by classical and some modern scholars
he identifies social justice, equality, fundamental freedoms and rights,** cul-
tivation of human intellect through education and science, and cooperation
as additional maqasid.* Kamali also describes the nature of magqasid by
maintaining that they must be constant/permanent (tabit), zahir (evident),
general (amm), and exclusive and that they must operate without any
sociotemporal constrains. %

Kamali has also developed novel ideas in relation to the issue of the
methodology of identification of maqasid. In this context he has identi-
fied a number of what he terms “principal indicators” or methods of iden-
tifying maqasid. These include clear and definitive texts (nusis) found in
the Qurian and hadith: istidlal (sound reasoning); al-‘agl (reason); al-tajriba
(experience); al-fitra (innate nature); and al-istiqra’ (corroborative induc-
tion). Interestingly, and importantly, Kamali argues that these methods of
indication of the maqasid can also be employed in combination with one
another provided certain conditions are met such as: that a maqasid vali-
dated by clear and definitive nusiis cannot be put into doubt by any other
indicator; that as the result of this combination of indicators no maqasid of
equal standing conflict with each other; that in the case of a conflict aris-
ing between the evidential basis of two maqasid, recourse to the rules of
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interpretation pertaining to conflict and preference (al-taarud wa-l tarjih)
can be taken; and that maqasid identified fulfill the conditions of perma-
nence, self-evidence, exclusiveness, and generality.®* He also adds that the
credibility of the maqasid is greater if it is identified by a larger number of
indicators but that their essential validity can be established on the basis of
just one such indicator.

Kamali’s important contribution to magqasid is also found in the area of
identifying a method for their relative appraisal and internal hierarchy. Since
not all maqasid embody or protect values of equal importance to al-shari‘a,
Kamali argues that they are hierarchical and, therefore, their relative impor-
tance needs to be appraised. By hierarchical, he means appraising the rela-
tive strength or weakness of one magqasid in relation to another. With regard
to this question, he develops an innovative methodology that identifies sys-
tematically the intrinsic merit of various maqasid indicators beyond those
employed by classical thought (as per al-Shatibi). This methodology helps
in the correct placement and order of various al-shari‘a goals. The first such
indicator is the presence or otherwise of texts (nusiis) in the Qurin, hadith,
precedent of the Companions and their general consensus (jma). If texts
are present, appraisal would involve the relative clarity of text/s, whether it/
they is/are speculative (zanni) or definitive (qati), clear and self-explained
(muhkam), or ambiguous and obscure (mujmal), and so on. Another indica-
tor is with reference to how much benefit (maslaha) they would realize or
how much evil (mafsada) they would prevent. This is a rational evaluation
based on contextual considerations and involves decision-making processes
regarding the comprehensiveness and generality of the benefit realized or
evil prevented. Kamali includes the five scale of moral values (al ahkam al
hamsa), the classification of sins into major and minor, and the literature
pertaining to the pillars and essentials of Islam (arkan al islam) as existent in
classical figh thought as further helping with the appraisal of the maqasid.
Furthermore, Kamali argues that the nature of punishments prescribed by
the al-shari‘a for certain conduct is another tool in assisting appraisal of
maqasid because these punishments are indicative of value and purpose.
Those that carry the lesser punishment embody a value of lesser importance
to al-sharia and vice versa. Kamali also evokes the principle of al-waad wa
al-wa'id or the relative strengths the texts contain in reference to promise
of reward or threat/warning as a mechanism for the appraisal of maqasid.
Finally, the last indicator concerns the relative prominence of a hukm, and
therefore the value pursued, in the Quran and the Sunna by means of how
frequently they have been mentioned in them.®

Another major contribution of Kamali is the development of a systematic
methodology behind the maqasid-oriented usal theory. He repeatedly states
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that there is a need to develop a more robust and systematic maqasid theory
that would have a high level of methodological accuracy in order to avoid
any arbitrariness or bias in identification of magasid. This he considers to be
a crucial factor for any authentic and widely acceptable Islamic law reform.
He notes that a lack of a systematic methodology of magqasid was an impor-
tant factor behind the traditional scholars’ reticence to give prominence to
the magqasid-oriented approach because in the absence of such methodology,
the speculative element that was involved in the identification of magasid
was perceived by them to be too great.¥” In order to achieve this meth-
odological accuracy, Kamali proposes to establish a “learned council” that
would be in charge of the process of identification of maqasid and their
verification.®® In his words:

Collective ijtihad and consultation would be the best recourse for ensur-
ing accuracy in the identification of maqasid. It would certainly be reas-
suring to secure the advice and approval of a learned council as to the
veracity of a maqasid that is identified for the purpose of policymaking
and legislation. This could be a standing parliamentary committee that
comprises expertise in al-sharia and other disciplines and its task would
be to verify, suggest, and identify the more specific range of goals and
purposes of al-shari‘a and law in conjunction with legislation and govern-
ment policy.®’

Cognizant of the importance of methodological accuracy in the new
magqasid theories, Kamali himself has attempted to develop such a theory.
One aspect of it concerns novel interpretation of the Quran itself based on
what he terms the “newly developed genre of tafsir,” or the “magqasid-based
tafsir.” Kamali finds antecedents of this new tafsir genre in the existence of
thematic-based tafsir (tafsir mawda‘l), which aims to uncover the unity of
theme and content in the Qurian. The complementary nature of mawdu‘
and magqasid tafsir stems from the fact that the identification of a goal or
purpose is only possible once one has interpretationally taken into account
all of the evidence pertaining to a particular theme or subject matter, which
is the very task of the tafsir mawd ‘1. Reflecting this unity of theme and con-
tent in the legislative sphere of the Quran would be the task of the magasid-
based tafsir.

Another novel aspect of Kamali’s maqasid-based tafsir is that it interpre-
tationally unifies what we could term as “the ethico-religious dimensions”
of the Quranic message with those dealing with the ahkam when interpret-
ing the legal Quranic injunctions. Kamali argues for the validity of this
approach by stating that the Quran is not meant to be a law book but a book
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of moral and spiritual guidance and as such this implies that the ahkam
verses must share a common purpose with the ethico-religious teachings
of the Qurian. This, in turn, increases the scope of evidence of ayat upon
which ahkam are to be made. It integrates the ethico-religious verses with
those of the ayat al ahkam, all of which are used as indicators (dalal) to help
identify maqasid. This same methodology would also apply to the Sunna,
that is, to ahkam al hadith. With respect to maqasid in the Sunna, Kamali
adds further that the detailed rulings of hadith must be interpreted in light
of the maqasid as done by Companions and that specific requirements of
the Sunna can be relaxed, interpreted differently, or reversed if these actions
realize a higher maqasid of al-sharia.”

Conclusion

Having spent over three decades in efforts to raising awareness of the impor-
tance of a maqasid-oriented al-shari‘a and in developing a more systematic
methodology of maqasid usil, Kamali is aware of the fact that the maqasid-
oriented approaches to Islamic law and legal theory will not be a universa