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Abstract

The concepts of sovereignty and legal personahtylslamic Law and Western Law are
fundamentally different. Under Islamic law soverdgig belongs to Allah and the ruler is the
agent of the Ummah. His function is to implememther than make the law. Western law
assigns sovereignty to the state. The state hapletemmonopoly over the law making process,
giving validity to which under Islamic law was tdemain of the doctrinal schools. Furthermore,
the birth of the nation-state has changed the tstreén which traditional Islamic law operated
which has now been forcefully restricted in itsmeoThe concept oasabiyyais different from
the concept of nation. The former is a natural phegnon while the latter has been imposed
upon the Ummah. If certain changes are made toviyethat the modern state operates, it can

function as an administrative tool that servesdhamah.
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Chapter 1
Introduction

Since the emergence of the Westphalian systemtafmstates, the notion of the state’s legal
personality has developed, solidified and guideth lwternational and domestic legal practice.
The question arises; what is the impact on Islatraclitional law, especially its political
structure, of the modern concept of the state? Deetaw emanate from the state or is it a direct
directive from Allah to the Ummah? Finally, is tbenmah the agent of the state, or the state the
agent of the Ummah? Does Islamic law grant legas@elity to entities other than human
beings? If so, what will be the far-reaching imations of this acceptance? If not, then granting
legal personality to a State would be against theciples of Islam. What would then be the
legal ruling of all transactions carried on by amguch a nation-state? Since we are now dealing
with an entity called the state, and not the Klaalif and this state represents the entire
community, then is each communal obligat{tard kifayal) transferred to the state and becomes
a duty of the state? Furthermore, if we assume lbgtah given by citizens of a state is a
contract of agency, by which citizens delegate randfer their authority to the Khalifah to

manage the affairs of the community, what happemswihe state steps in?

The purpose of this study is to show why the natirthe modern state should be analyzed in
the context of traditional Islamic law. To achieWes purpose, the thesis deals with issues like
state personality, sovereignty, immunity, Islamalifcal theory, the nature of legal relations

underlying the state, and the legal validity of ks that it enacts under traditional Islamic law.
The resolution of these issues is important forghegress of Islamic constitutional law in the

modern world.

Geographically, the thesis limits its concernd® éxperience of British India and Pakistan. For
this purpose the methodology used is primarily Hiabacause that is the doctrinal school
followed in that region. Also, while the issuelefjial personality has been discussed, it has been

kept brief for purposes of space considerationsedsas continuity.



1 The State As Sovereign and Legal Person in the West

Since we are dealing with the legal personalityhef state, outlining the origins of the concept

would be helpful because that would illuminateréasons for existence and its purposes.

The modern state is the product of the religioussved Europe and the separation of the church
and the staté The history of the modern state begins with thecBeof Westphalia, which ended
the religious wars of Europe. Signed in 1648, itsvem agreement among major European
countries to respect the principle of territoriatieigrity. This led to the ideas of sovereignty, on
intervention and legal equality between st&téBach land would determine its own system of
governance but would refrain from interfering is iiteighbors’ internal affairs "The concept of
sovereignty was created to shield the state fraamctiurch, so that citizens could not appeal to

outside powers. “State became the primary instiai agents in an interstate system of
relations.* The monarch, as well as his administrative bunesy; became the agents of the

state” In fact, the term state arose in the sixteen egntneaning “standing” of sovereiﬁn.

lEric Allen Engle, “The Transformation of the Intational Legal System: The Post-Westphalian Legal
Order”(2004) 23:23,Quinnipiac L.Rev,23. <http:/fesom/abstract=1020475>

2 bid. at 24
3 |bid.

4Wikipedia, Westphalian sovereignty, http://en.wikipedia.org/wiki/Westphalian_sovereignty (as of Sept.
16, 2011, 13:28 GMT).

° Bruce Russett, Harvey Starr, David KinséNarld Politics: The Menu for Choic8t ed (Boston: Wadsworth,
2010) at 59

® |bid.



That the state has legal personality is a widebepted fact. In fact, some writers call it thetfirs
legal persor{ Pagano, argues that the status of legal persontraasferred from states to
business organizations, the main difference bédiag ¢orporations are not bound by territorial
limits. He states that the creation of this fictits immortal species has led to economic
development in the West since “ some fundamentabitions for the working of a market
economy could only be guaranteed by such a nonafmemtity. Stable jurisdiction required long-

lasting setters and enforcers of rulgs.”

Not only is the personhood of the state recognittei$, now the ultimate “claim” element in
international law when it comes to entitlementtiehood in international Ia\?v.“According to
the UN... a State is defined &a person(emphasis added) of international law [which] skloul
possess the following qualifications: (a) a pernmhn@opulation;(b) a defined territory; (c)

government; and (d) the capacity to enter intoti@ta with the other States.™ Much like the use
of corporate form to establish a legal fiction,qmrhood “gives form to an entity which permits

other States to recognize that entity as anotrete SC

The concept of state as a person is now widely piede Marxists, realists, neorealists and
theorists of international society all seem contentreat the state as a person, despite their
different political theoried? In fact, while standard textbooks on Public Int¢tonal Law, and

many other scholarly treatises deal with the conoépnternational Legal Personality, they do

! UGO PAGANO “Legal persons: the evolution of fiidiis species.” (2010), 6:01, Journal of Institugibn
Economics,117. doi:10.1017/S174413740999021X

8 Ibid.

o Celia R.Taylor “"A Modest Proposal: Statehood and Sovereignty in a Global Age” (1997) 18;3, U. Pa. J.
Int'l Econ.,745 at 760

10 big.

1 Patrick Thadeus Jackson “Forum Introduction: &s$tate a Person? Why Should We Care?” (2004) 30:2,
Rev.Int'l Stud.,255



so to highlight the role of non-state actors. Bras therefore that state personhood is a given.In
the same vein, Janne Elisabeth Nijman's book “Thencept of International Legal
Personality,;]‘2 describes in detail the origins of the concept aresents the ideas of well-
known political philosophers such as Leibniz, Habbhad Kelsen. However, its main concern is

the personality of non-state actors such as indalg] organizations and corporations.

The state is often equated to a corporation. Tlaedof directors seems very much like a cabinet
and the share like a vote. We must ask here: vghatcorporation?A corporation “is that form
of human association which is not constituted Bycbmponent parts — by its members, its

33

officers, its property, its rules— but is separftan all these. F.W. Maitland who wrote,

“The Crown as Corporatiorli4 and “Moral and Legal Personalityl’5 states that however
disinclined a lawyer may be to “allow the groupealrwill of its own, just as really real as the
will of a man, still he has to admit thatnfmen unite themselves in an organised body,
jurisprudence, unless it wishes to pulverise treugy must sea+1 persons.lb He thus argues
that groups have personalities of their own, destfrom those of their members. He argues that
the state is a corporation. However he posits tlestipn at the end: “A critical question would
be whether the man who is Postmaster for the tiameglbcould be indicted for stealing the goods

of the Postmaster, or whether the Solicitor toTtheasury could sue the man who happened to be

2 . .
Nijman, Janne Elisabetihe Concept of International Legal Personality: an inquiry into the history and theory of international
law, (T.M.C. Asser Press, 2004)

13 . . . . . . .
David Runciman “Is the state a corporation?”(208®), government and opposition: an international joliofia
comparative politics,90DOI: 10.1111/1477-7053.00014

14
F.W. Maitland “The Crown as Corporation” (1901) 17:0, Law Quarterly Review, 131
<http://socserv.mcmaster.ca/econ/ugcm/3lI3/maitlemaayncor. mak

15
Frederic William Maitland, 7he Collected Papers of Frederic William Maitland, ed. H.A.L. Fisher (Cambridge University

Press, 1911). 3 Vols. Vol. 3. Chapter: MORAL PERSONALITY AND LEGAL PERSONALITY 1
Accessed from http://oll.libertyfund.org/title/873/70329

18 hid.



the Treasury's Solicitor. Not until some such goest have been answered in the affirmative

have we any reason for saying that the corporaiais one

person and the natural man anotheérte thus asks guestions about criminal liabilityewthe

concept of state personality is introduced. Thisstion is dealt with later.

Maitland was building up on the work of Hobbes wihuilined the concepts of natural, artificial
and fictitious persons and claimed that they wereddmental to political thougili?. Hobbes
would also influence the German pluralist Gierkeovdtated that collectivities have “original

power and personality as distinct from the persoaealof their particular memberd®

Hobbes regarded the state as a universitas. A nsitag “is a corporation considered collectively

»20

to form a single entity that is itself capable ofian.”~ A societas, by contrast, “is a partnership

based on shared agreement, which is no more tleasutin of its members and has no separate

identity.”21

For Hobbes, the state is the product of a conbatween multitudes to submit to a third person,
whether that person is natural or artificf Hobbes’ main concern was a strong state that would
withstand the threat of civil war, not one that Wwasned out of a social contract between the

sovereign and the people that was revocable. Thigddvhave allowed people to monitor the

7 F.W. Maitland “The Crown as Corporation” (1901) 17:0, Law Quarterly Review, 131

18Janet Mclean “Review: Personality and Public Lagctiine” (1999), 49:1y.T.L.J.,123 at 124
19 pid.

2% pid. at 126

L Ibid.

22 \hid. at 124



state’s purposes. In the forthcoming sections wedigicuss the relationship of the citizens of an

Islamic state with their rulers and compare it witbbbes’ theory.

Influenced by Hobbes’, Maitland concluded that stete “has to be understood as a corporation
that exists outside the la¥™ This statement would lead to questions about tesoof
corporatior* However, that is beyond the scope of our thesig. Bain concern is how the
concept of state personality impacts Islamic lawnm&man’s book, while discussing the concept
of state personality, focuses on the recognitiomtber entities with in the state, just as most
contemporary texts of public international law fean the recognition of other entities besides
it.

Writers in both fields of law lament the lack ofteeory of staté®> Runciman attributes these to
the fact that the state was such a successfututisti that there was never any need to raise
questions about £ Jackson comments that there has been no majat &ffoheorise what it

means for a state to be a person in internaticglations theory. Furthermore, can agency be

23 . . . . . . .
David Runciman “Is the state a corporation?”(208®)l, government and opposition: an international joliafia
comparative politics,9Gt 100

4 For example, Mclean asks: The Crown too, is dificts legal person, but who is its author? Oneepttlitical sources of
such personality are acknowledged, then the confedtown power is more contestable. If the Crowas bufficient legal
personality to enter a lease, why can't it comnbitre? Depending on the underlying rationale far $tate, why can't there be
special law governing public contracts? Under prekav, once statute no longer governs what is hbagd sold by the Crown

- once democratiengagement is absent - we have little by way bkaretical base to evaluate such transactionsc@imenon

law's view of the state is thin indesdanet Mclean “Review: Personality and Public Lascfdine”
(1999), 49:1p.7.L.3.,123 at 144

25.]anet Mclean “Review: Personality and Public Lave@ioe” (1999), 49:1y.T.L.J.,123 at 144; Patrick Thadeus
Jackson “Forum Introduction: Is The State a Persghy Should We Care?”(2004), (30:2),255 at 256.8dal
states that public and administrative law doctdoes not explicitly acknowledge the state’s purmisee
legislative purpose has become a proxy for statpgse. The Maqasid al-Shariah, the purposes ahlslaaw
define the purposes of the Islamic rule.

26 . . . . . . .
David Runciman “Is the state a corporation?”(208®)1, government and opposition: an international joliofia
comparative politics,90



meaningfully located in entities other than comsitiely independent human beings? Finally,
personhood “is an inescapable component of deladiast responsibility, and as can be clearly
seen in international legal discussions from astlélae Nuremberg Trials to the present. If the
state is a person, does it follow that only théests a whole can be held responsible for ‘crimes
against humanity' perpetrated by its represens®iv@r do only individuals bear responsibility
for such actions? Is there a difference betweeturalh and 'artificial' persons, and if so, what

implications does this difference havé?”

The problems with state sovereignty are not onlyhaforetical but practical consequence as
well. Problems with the concept are grounded itohys It has been viewed in the past as a mask
behind which rulers hide to justify the cruelty dnjiistice they inflict on those they ruléSince

the holocaust, international politics has shifted curtailing the powers of the sovereign.

European leaders believed that the tragedy occutuedto the lack of the sovereign state’s

accountability to anyone.

Since then efforts have been to curtail the powéithe sovereign and to make it accountable.
The first of these was Universal Declaration of HuniRights 1948, which was signed by a large
number of states. Though it was not legally bindithg declaration was the first step to bind
states to international obligations with regardhir internal affairs. The concept of sovereignty
was kept intact. The later half of the twentietintoey saw the signing of multiple other human

rights conventions and covenarfts.

After the Cold War, the Westphalian norm of noreimention in state affairs was revised. Since

1990, the United Nations and other internationajaoizations have approved of military

27 Patrick Thadeus Jackson “Forum Introduction: Ie Biate a Person? Why Should We Care?”(2004), X282
at 258.

28Dan Philpott, "Sovereignty", The Stanford Encyclopedia of Philosophy (Summer 2010 Edition), Edward
N. Zalta (ed.), URL = <http://plato.stanford.edu/archives/sum2010/entries/sovereignty/>

29 hid.



intervention, which states would have previouslyareed as illegitimate interference in internal
affairs>° These operations normally do not have the consfegovernment of the state they are

targeting. Examples include Iraq, Afghanistan, Saan&osovo and Rwanda.

In 2001, a document called Responsibility to Proteas produced at the behest of the U.N.
Secretary General Kofi Annan. Its purpose was taseethe concept of sovereignty. The
document stated that sovereignty includes the’statsponsibility to protect” its own citizens.

An outsider may assume this responsibility whertatescommits massive injustice or cannot

protect its own citizen$:

The European Union is an attempt to fix the prolsl@ssociated with absolute state sovereignty.
Rather than replacing states, it amalgamates impbrfeatures of sovereignty into a
supranational institution in which the member stateeedom of action is restrainétThis was
done by creating the European Court of Justice Fin@pean Parliament and by appointing a
High Representative of the Union for Foreign Affaimdividual European states are no longer

absolutely sovereigft

When it comes to affairs with in the state, andidbility to its citizens, the maxim “the King
can do no wrong” comes to mind. In England, thegkénuld not be sued in his own cotfttNo
writ would lie against the Crowr?™ With the birth of the nation-state came the cpbasf

% Ibid.
L bi.
%2 Ibid.
33 bid
34 Duncan Fairgriev&tate Liability in Tor{New York: Oxford University Press,2003) at 8

35 hid.



sovereignty. Sovereignty and liability were consitemutually exclusive notiori8.Therefore,
the immunity of the administration was the geneut¢ until the middle of nineteenth century.
After that, public bodies could incur civil lialti and they could be liable for the torts of their
servants’ The liability of public bodies is the domain ofraimhistrative law. Though the notion
of rule of law does exist, it has to be kept in dhihat the ruler and those who work in the state’s

administration are servants and agents of the. state

2 Islamic Political Theories

The topic of government has received consideratddmt@on from classical Muslim Jurists and
historians in the past. These include the likebmams Abu Yusuf, al-Bagqillani, al-Baghdadi, al-

Mawardi, al-Juwayni, al-Ghazali, al-Razi, Ibn Taywa, Ibn Khaldun and al-Khunjf

In fact, the earliest discord that arose in the IMusommunity was based on who should be the
ruler of the Muslim Community, the Ummah, and whetre to be his qualification.0On the
one extreme were the Kharijis, who seceded fromQhakph Sayyiduna Ali (RA) because of
their disagreement to his proposal at the battl&ifitn (37/657) that the differences arising
between him and Amir Muawiya (RA) due to the murdérthe previous Caliph, Sayyiduna
Uthman (RA) should be submitted to arbitratf8riThey believed that arbitration was a sin
against God. The judgment of men could not be astgute to God's prescription. They
advocated that it was an absolute duty upon alllivhgsto enjoin the good and to forbid evil,

even at the cost of their very lives. If a Muslimnamitted a sin, even if he was the Imam, he

36 |bid. at 9
37 \bid. at 11

38 Ann K. S. Lambton , State and Government In Medi¢slam (United states ,New York, Oxford Univeysit
Press 1981.

39 bid. at 15

40 nid. at 22
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become an apostate and hence was to be killedinidra was only legitimate as long as he was

following Divine Law completely. If he did not d@she was to be removed by forék.

On the other extreme were the Shriis, also knowrthas Imamiyya. Like the Kharijis they
insisted that under certain circumstances it was dty of the Muslims to rise against
illegitimate rulers. They believed that Sayyidunk #nd his two sons Sadatuna al-Hassan and
al-Husayn (Radi Allah anhum) were the true heirstteg Prophet Muhammad (Peace and
blessings be upon him) and that they should haen lappointed the rulers of the Muslim
community immediately after his death instead @&f finst three rightly guided Caliphs, that is,
Sadatuna Abu Bakr, ‘Umar and ‘Uthman (Radi Allatham). They believed that by not doing

so the Muslim community had committed a &n.

The Sunni majority on the other hand, saw the ieste of the Kharijis and the Shi’is on rising
against an illegitimate ruler as an invitation tgilcwar. Indeed, due to these two extremist
doctrines caused civil war in the early days oénsl The war of Kharijis against Sayyidina Ali

(RA) and the taking up of arms against the ‘Ummalgyhy the Shi’is to champion the cause of
the ‘Abbasids were the cause of great bloodshee@. ddévelopment of the Sunni theory of

government was largely in response to these twemst factions?

From a purely practical point of view, there areimas rulings in Islamic laws that imply the
existence of a ruler. Only the ruler can implemairhinal law punishments, most, of which are

the hudud (Punishments pertaining to the violation of thghts of God), in Islamic laff.

4 1bid
42 |bid. at 29
43 bid. at 21

44 . . . .
Ann K. S. Lambton State and Government In Medieval Isl@dnited states ,New York, Oxford University
Press 1981) at 198
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Furthermore, he is responsible for collecting thkahmoney (poor due) and for distributing it
among the poor. He is also responsible for colkgcthe various taxes imposed by Islamic law
on all the citizens of an Islamic state. Imam ab@&li also agrees with this point of view that

the requirements of Islamic law implied the exis&pf an institution that could execute't.

The khilafah (caliphate) is an institution presedbby the Shariah. Ibn Khaldun, the historian,
argued that the validity of the caliphate was basetjima (consensus’since the entire Muslim
community had established Sayyiduna Abu Bakr (R&)tlee Khalifa immediately after the
passing away of the Prophet Muhammad (PBUH). Sijioa is a source of law in the Shariah,
the office of caliphate could be termed obligatory.

We have not yet elaborated the correct term forlgader of the Muslim community. Texts on
the subject use the terms imam and khalifah ingerghably'’The correct term for khalifah is
khalifatu Rasul Allahthat is, the vicegerent of the Prophet Muhamni®B8IUH). In his capacity
as the head of the Muslim community, the succesktiie Prophet (PBUH) was known as the
khalifah.**However, as its religious leader he was the imaemegally the term imam is used in

preference to the word khalifal.

The power that the imam holds has been derived theniProphet Muhammad (PBUH). Muslim
jurists have stated that there are various grati@®wer. The first and the most perfect is the
power of God with respect to His creation in itdirety. The second is that of the Prophet
Muhammad (PBUH). After him (PBUH) comes the powkth@ imams, and after that comes the

45 Ann K. S. Lambton State and Government In Medieval Isl@umited states ,New York, Oxford University
Press 1981), 113

48 |bid. at 167
4T\ bid at15
8 |bid.

9 pid.
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power of thegadis (judges) and other official§’Since the authority of subordinate officials is
derived from the ruler, without a legally valid imate, their appointments would not be valid. In
fact, without the existence of such an institution,judgment, no contract or testament would be

valid.

For example, in Islamic law a marriage contractos valid without the consent of the woman’s
guardian. The guardian derives his authority framruler. This is because of the Hadith that the
sultan is the guardian of one who does not haveaadgan. If the ruler’'s authority were invalid,

what would be its affect on the contract of mari@g

However, Muslim Jurists recognized that to hold tha public function was valid because the
rulers did not qualify under the Sharia would dedilow to the social ordéf.This became an
increasingly bigger problem in the last centuridstite Islamic empire, where the Muslim
community had split up in to various states rulgdtose who held power through force. Later
Muslim jurists tried to accommodate these realitigs presenting theories that would give
validity to the rule of de facto rulers. These uu®d the likes of al-Mawardi and al-Ghazali.
Since the government in al-Ghazali’'s time was tasult of military power, the caliph was
whoever who had the allegiance of the holder of thiitary power.>*The caliph/imam only
constituted one of the components of the imamate. Had no power and could not therefore

exercise functional authority, but no government \was valid unless performed directly or

*Opid. at 95

°1 Mohammad Fadel “Reinterpreting the Guardian's Role in the Islamic Contract of Marriage: The Case of the
Maliki School” (1998). The Journal of Islamic Law, Reinterpreting the Guardian's Role, Vol. 3, pp. 1-26, 1998.
Available at SSRN: http://ssrn.com/abstract=1221202

Ann K. S. Lambton State and Government In Medieval Isl@ddnited states ,New York, Oxford University
Press 1981) at 116

3 Imran Ahsan Khan Nyaze®utlines of Islamic Jurisprudenceéhird Edition (Rawalpinidi, Pakistan , Federal
Law House, 2005) at 376
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indirectly by him.” >*On the other hand the fact that the sultan heldiahgbower did not

legitimize his government, and therefore he ne¢dedmam.

lbn Jama’ went one step further and held that tiiden of the power was the caliphThis was
the beginning of the end of the theory of the d¢eip, the main concern of which was the

continuation of authority from the Prophet Muhamni@BUH).>®

Ibn Jama’ and his contemporary Ibn Taymiyyah werging at a time when the caliphate had
come to an end. Since the khilafah had been pedigtidestroyed, Ibn Taymiyya set out a new
theory of government without presupposing the exist¢ of a state from the earliest times of
Islamic history>” He called the time of the four Rightly Guided @&k a continuation of the
Prophet’s (PBUH) He retains al-Ghazali’s principfecoercive power (shawkah), the purpose of
which was that a “large number of divergent opisionere gathered in one person.” Ibn
Taymiyyah recognized the contractual nature of thlationship between the ruler and his
subjects. He was the agentakil), the guardianwali) and partnersharik) of his subjects®bn
Taymiyyah was not the first person to hold that thker was the agent of the Ummah. In the

past, Imam Abu Yusdfand al-Bagillarfi® had also held that this was the relationship betwe

54Ann K. S. Lambton State and Government In Medieval Islédnited states ,New York, Oxford University Press
1981) at114

°5 Ann K. S. Lambton State and Government In Medieval Isl@dmnited states ,New York, Oxford University
Press 1981) at 139

56Imran Ahsan Khan Nyaze®utlines of Islamic Jurisprudenc€&hird Edition (Rawalpinidi, Pakistan , Federal
Law House, 2005) at 376

" |bid. at 378

58 Ann K. S. Lambton State and Government In Medieval Isl@dmnited states ,New York, Oxford University

Press 1981) at149

Imran Ahsan Khan Nyaze®utlines of Islamic Jurisprudenc&hird Edition (Rawalpinidi, Pakistan , FederalLa
House, 2005) at 379

59 Ann K. S. Lambton State and Government In Medieval Isl@dnited states ,New York, Oxford University
Press 1981) at 58

®0\1id. at 76.
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the ruler and his subjects. Ibn Khaldun and Imanu Absuf had held that the caliph was the

guardian Wali) and trusteeamin) of the Muslims>*

Since the jurists were dealing with rulers who haldhority by force, they interpreted the law
according to the circumstances of their times. Diéy jurist who mentioned any sort of
separation of power was Khunji who stated thatatleal hall wal ‘agd (those of loose and bind)
could be a limitation of the ruler's absolute poWte did this by removing religious affairs
from the “competence of the ruler, except so farthes appointment of the main religious

officials and the execution of their decisions \wakis hands

Since the Muslim community had come to be ruledyoRightly Guided Caliphs and the Sunni
jurists did not want the damage caused by civil, waey accommodated the theory of the
caliphate to validate the de facto rule of thos@wkld power. Al-Bagillani held that if a ruler
committed acts of disobedience he was to be depétegever, he did not specify how this was
to be done. In this regard, Ibn Khaldun gave a vibat continued the Sunni tradition of

avoiding violence, while exerting the Ummabh to fimetter rulers. He states:

“He (God) commands such activities (resistanceuters) to be undertaken only when there
exists the power to bring them to a successful losian.”* In the modern world, where

institutions have evolved immensely and democracyhe preferred form of government in
many states in the world, we can say that it isegoiossible to appoint rulers that follow the rule
of law and if they do not, to depose them withch threat of violence. In fact, this should

enable the Ummah to go back to the original pasitbthe Sunni jurists that it isfard kifaya

®L bid. at 150
%2 |bid. at 118
%3 |bid.

% |bid. at 170
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(communal obligation) upon the Muslims to appointj@alified ruler that can govern their

affairs®®

Ibn Taymiyyah’s theory is practical because it f&sion the realities of our world-the Muslim
Ummah has been divided in to various states ane tiseno one whose person fulfills all the
qualifications that Muslim Jurists have set out tbe Caliph. For example, it would be
practically impossible to find someone from the &wh who could qualify as a leader for the
entire Muslim community. At the same time his thebas some problems. Professor Nyazee
identifies this by stating while Ibn Taymiyyah se$/the problem of multiplicity of states, it
creates another one: If the period of the rightlidgd caliphs was not a state, but a continuation
of the Prophet’s mission, it cannot be imitatedoading to Ibn Taymiyyafi® This creates

practical problems for the implementation of Islahaw in Muslim states.

It is submitted that this problem can be solvedufmeg on the contractual aspect of the rule of
the Rightly Guided Caliphs. The Rightly Guided @hE were inspired personalities that derived
their moral authority from the Prophet Muhammad JPB- they were of the ten companions
who had been given tidings of heaven and therevatieusahadithon their merits, sometimes
with entire chapters dfadith books dedicated to them, showing that they wepgaued by the
Prophet Muhammad (P.B.U.H) as guides for the Umnfaihce their moral probity was
acknowledged by the Prophet (PBUH), their caliptetd elements of the Prophetic mission to
it. However, this was not the same as being godelne the Prophet Muhammad (PBUH)
himself, and the Caliphs recognized this. For eXxamthe Prophet Muhammad (PBUH)
dismantled all the idols in the€a’bah as a part of his prophetic mission. However, dutirgera

of the Rightly Guided Caliphs, especially Sayyidtdenar, many treaties were concluded with

%5 bid. at 183

66 Imran Ahsan Khan Nyaze®utlines of Islamic Jurisprudencéhird Edition (Rawalpinidi, Pakistan , Federal
Law House, 200pat 380
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non-Muslims that would not be coerced in the mattf religion®” The Caliphs had moral
authority, but their legal power was derived frdm tontract of bay’ah. This view has practical
implications because it explains the various rdirgld by the Hanafi School of law with
regards to the affairs of Muslims with non-MuslifisAccording to their view this leads to the
conclusion that Muslims can live peacefully witmAduslim states while following the precepts

of Islamic law.

Also, it gives practical legal validity to the aaotity of the ruler. The Muslims appoint someone
as their agent and guardian, who represent thethein international affairs and take care of

their interests.

Furthermore, there aghadiththat point out that various individuals deriveitreuthority from
the Sultan. If we focus on the fact that it is tie@tract ofbay’ahthat gives authority to the ruler,

this should solve the problem of delegated autjorit

Since we live in an era of democracy, it is posstblhave such a contract between the ruler and
his subjects. While the ruler is bound by his cacttito protect the Muslims and to represent
them in their affairs, the Muslims are bound onrtlead to obey their rulers as long as they are

fulfilling their end of the contract. This is whitn Taymiyyah terms mubayyaR.

67,Muhammad Mushtaq Ahmed “Notions of Dar al-Harb &adt al-Islam in Islamic Jurisprudence” (2008) 47:1
Islamic Studies 5, at 35

®8 hid.

69 Ann K. S. Lambton State and Government In Medieval Isl@édnited states ,New York, Oxford University
Press 1981 at 148
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Also, it is possible to develop a mechanism forréraoval of rulers since institutions have

developed in the modern world to make this possililleout the threat of civil war.

2.1 Ibn Khaldun: Mulk and ‘Asabiyya

The problems that Ibn Taymiyya’s theory creates lmarsolved using the format and logic that
Ibn Khaldun provided to explain Islamic history.sHiolitical theory builds on a fundamentally
Sunni foundation, but like Ibn Taymiyyah, the copicef Tajdid al Bay'ah(renewal of the
caliph’s bay’ah from the time of the Rightly Guided Caliphs). Atet same time it offers a
balanced approach compared to the all or nothizngcst advocated by Western theorists when it
comes to the role of religion in government. Irsthegard the efforts of Muhammad Mahmoud
Rabi’ should be acknowledge, whose work focuseslgan Ibn Khaldun’s political theory for

the first time in the English language.

Ibn Khaldun identified three types of political 8ms: The Caliphate, mulk siyasi and mulk
tabi’i.

The caliphate is a system of government whereisulbased on the Shariah, the norms of which
are accepted as the ultimate sovereign power. Aouwprto Ibn Khaldun this was the ideal
system and it was the criterion against which kéjposednulk siyasendmulk tabi’i. Civilized

life required recourse to ordained political lawattthe population accepted. These laws would

70 Mohammad Mahmoud Rabihe Political Theory of Ibn KhaldupBrill, Leiden , Netherlands, 1967) at 145
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have the most utility if they guided people on reagtrelated to their life in this world as well as

the next. Only the Shariah could perform this twtgffunction.

“If they (political norms are ordained by God thgbua lawgiver who establishes as (religious)
laws, the result will be a political (institutiooh a religious basis, which will be useful for life
both this and the other world’*

He discussed in length the Shariah as a factoroolidy change. For example, the Arab nomads
were primitive and incompliant. When they adoptgldr, its ideals aided them in leaving their
backward habits and submitting to the divinely gdidrule so that they could lead a more
civilized existence and have a powerful governméatopting these ideals created in them a
spiritual restraint that operated from with in theiwn selves and terminated their weaknesses.
Under this rule, the people are subject to the sasfithe Shariah, not the unbridled power of an

unjust and ruthless monarch.

Even though secular rule was the common featutieeofwo types of mulk he analyzed, viewed
them very differently as far as their viability aledjitimacy were concernetMulk tabi’i, that is,
unbridled kingship, knows no power other than thetich the tyrannical autocrat has
monopolized’? Themulk (sovereignty) is based exclusively on the absakilieof an individual
who suffers some the same weaknesses as any atimanhbeings. This form of governance

serves the interests of the ruler alone and ismdental to the interests of the peogte.

& Muhammad Mahmoud Rabi, The political Theory of Kimaldun ( Brill, Leiden, Netherlands,1967) at 141
72 .
Ibid. at 142

3 bid.
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Mulk siyasion the other hand is a form of kingship in whielcidar political laws are supreme.
Unlike mulk tabi’l, this form of governance has boadvantages and disadvantaffe3he
advantages are that the people are subservieatitmal laws and not to the absolute rule of a
human being. Furthermore, applying laws based cnlaereasons gives stability to the rule,
something lacking imulk tabi’i. The disadvantage in this type of rule is the paepit strives
for- looking after only the worldly needs of theopée. For Ibn Khaldun, this is reprehensible
because it does not cover the religious aspeclaiofan life that secure happiness in both this

world and the next?

Ibn Khaldun arrived at the concept ofulk before the rise of the nation-state and its
“concomitant phenomenon” of sovereigrifyMulk, as a concept of supreme or sovereign power
was not related to race or religion. This suprem&gg, in its function as a tool to realize an end,
has to be controlled by some sort of norm. Thedsteththat Ibn Khaldun puts forward for the
success of these tools in achieving their desiret$ és accepting the supremacy of the Shariah,
or if the form of government imulk siyasi the supremacy of codified rational laWsMulk
tabi’l on the other hand, cannot succeed in its purpbsastaining its oppressive rule for long.

This is an inevitable result of this type of kingsh

Ibn Khaldun'’s approach was novel because he ngtregbgnized that the Shariah, as the divine
foundation of the Caliph’s authority, but also poveased on secular forces could be supreme
power. This approach puts him “mid-way between BHueopean ecclesiastical theorists of the
divine right- with their postulate of a mandate@dd as the foundation of the King's authority

and the later thinkers, starting with Bodin and bledy who based sovereignty on temporal

™ bid.
™ bid. at 143
" pid.

" \bid. at 144



20

grounds.”®

Although he favored the Caliphate, as a form ofegpment in which Shariah was
supreme, he also recognized other forms of govemhniée even preferrechulk siyasi rule
based in rationally codified laws, over mulk tapttat is, unbridled kingship. In this way, lbn
Khaldun’s approach is original even compared to Mheslim jurists that preceded him. The
jurists prior to him had focused mainly on the @hdite as a form of governance. Ibn Khaldun

not only rationalized the developments of the Qualip, but also dealt with the conceptailk
79

Like the Sunni jurists before him, Ibn Khaldun caoesed the installation of the Caliph a
community duty. He also believed, like them, thatingg bay’ah to a certain person meant
making a covenant to render obedience to him imhbis capacity as the leader (Imam) of the
community. In this regard, the stance of Ibn Khalds well as al-Ash’ari is different from the
Shi'a doctrine that based the authority of the imgmon his inherent right as a descendent of
Sayyiduna Ali (RA), rather than upon a covenanteylibelieve that the Prophet Muhammad

(PBUH) himself designated him. They call this pssef designatioal-Nass®

Ibn Khaldun tackled the question of what changdectéd the bases of Muslim power from
Caliphate to Kingship, that is how the basis ofitmal power changed fronaqd (covenant), to
‘asabiyya® The way that the Rightly Guided Caliphs receil&'ah from the people was
exactly like a deal. “When the people like to exgsréheir consent and to endorse the choice of a
caliph, they shake hands with him to announce timelasion of a covenant between them. Once

they demonstrate their approval and consent, tleeprbe equally bound by the covenant and

8 Muhammad Mahmoud Rabi, The political Theory oh Khaldun (Brill, Leiden, Netherlands, 1967) at 145
& Muhammad Mahmoud Rabi , The political Theorylwi Khaldun, (brill, Leiden, Netherlands, 1967)168
80, .

Ibid , at 127
8 |bid, at 130
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must render their obedience to the Califfhtle considered it to be something like the actibn o

a buyer and selléf

Thus the Caliph was installed and his politicalhauty was considered legitimate if mutual
consent was expressed by shaking hands, whichrowdithe conclusion of the Covenant. After
this Ibn Khaldun analyzed the changes that affetttsdprocedure severely. He stated that a new
era began after the Fitifaand that power shifted as a rule to the forceasébiyya> That is, the
foundation of political power had shifted from censto compulsiofi® A significant example of

H N1

this change was wazi’ “restraint.” “A change becaapparent only in the restraining influence
that had been religion and now came to be the tagatand the sword® In the time of the
Rightly Guided Caliphs, the covenant was the bas$isuthority. Since this procedure was
considered an article of faith, the Omayyad anda&ib rulers did not alter its form. However,
they changed the essence of the contract, whighrttagle meaningless by resorting to force as
the new basis of political pow&t They coerced people to approve the hereditaryiappent of

their successors. By adopting the illegal methodamrcion, both the nature of the contract of

82 bid

8 ibid

84 The Fitna is the civil war that erupted after teath of the third Rightly Guided Caliph, Sayyidwtaman. It
was fought between Sayyiduna Ali’'s (RA) forces #mel Omayyad Syrian forces in Irag. It led to pererdrsplits
with in the Muslim community. The community splitd three parties, the Khawarij (seceders), théagtiie
partisans of Sayyiduna Ali, radi Allah anhu) and 8unnis (the orthodox Muslims). The Khawarij reigar
themselves as spiritual successors of those whassabsinated Sayyiduna Uthman (RA). They secededthe
community because they considered Sayyiduna Ali)(®4e in error first, for not supporting the merers of
Sayyiduna Uthman and second, because he agretptthe war against the Omayyads, and acceptetiaditn
which they rejected because in their view arbitrativas a divine prerogative of Allah alone andafainy human
being.

The Shi'a were those attached to Sayyiduna Alia)Radership based on his special relationshiprtphet
Muhammad (PBUH). They adhered to him (RA) afterahwtration and extended their loyalty to his destents.
This developed into a full-fledged sect later mei

The Sunnis , the Orthodox Muslims, on the othedharere those who sided with Muawiya at the timéefFitna
for fear of the destructive extremism of the Khajvaihey gradually consolidated their doctrine agithe
Khawarij and Shia and rallied the majority of theiah.See Ibidat 84

8 bid at 130
8 bid at 131
87 bid
88 ibid
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bay’ah’a, as well as its validity became controiardbn Khaldun gave the example of at least

one leading jurist who had objected to this metbbelxtracting a covenant without consent:

“The Caliphs used to exact an oath when the cantvas made and collected the declarations
(of loyalty) from all the Muslims.... It was as a eubbtained by compulsion. Therefore, when
Malik pronounced the legal decision that a declanabbtained by compulsion was invalid, the

men in power (at the time) disliked (the decisi@nyd considered it an attack upon the
declarations (of loyalty).... The Imam (Malik), as mesult, suffered his well-known

tribulations.®®

Thus, the Omayyad ‘asabiyya had replaced the ‘aht dave legitimacy to the Caliphate. A
guestion that we have not resolved yet is whataamh by ‘asabiyya. In the past, ‘asabiyya has
been translated as the “sense of solidarity”, “grdayaly”, “esprit de corps” and “group
feeling”® There are three types tdsabiyya The ‘asabiyya that results from blood ties is
stronger than that originating from alliance anrd-ship.®! It is an effect of living under
badawa, that is, primitive culture. However, iblso the vehicle that transforms this very mode
of living into a complete different one under hagathat is, civilized culture. In primitive
culture, ‘asabiyya is a unified and strenuous poweth the capacity to defend the group. It
presses its claims against other ‘asabiyyas, cgribiternal differences and compelling a change
to another more advanced way of life. The goalas@biyya is royal power and a life of ease.
While ‘asabiyya is the result of a primitive wayldé under the badawa, it acts as an instrument
of transition, affecting the very way of living ®nding it and changing to a new and civilized
way of living under hadara? “The interaction between, and substitution of,semuand effects
continues under civilized culture which- as a cabhéetime- exerts a damaging influence on all

aspects of ‘asabiyya. Yet, after luxury, corruptimmd injustice reach their peak, a remaining

89 ibid at 131
Obid at 59
9L ibid at 50
92 bid at 52
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solid branch of the ‘asabiyya may act again asuseaf change in inter-group power conflicts,

though on a minor scale, and install a new rufér.”

Ibn Khaldun’s concept of ‘asabiyya does not imggial tendencies. Those who are entitled to
leadership in a group acquire power because theyhar heads of the most fierce, brave and
primitive branch of the group, rather than becahsg belong to a certain race or because they
have noble blood. While a rule can be establishigd thve help of ‘asabiyya on a merely secular

basis, it cannot survive if moral values are lost political virtues are abandonéd.

In this way, Ibn Khaldun’s work was different fraimat of his predecessors. He did not make the
“excessive theoretical concessions” that they ntadestify the rule of Muslim kings. Instead,
he sanctioned “only the political developments lé Caliphate which occurred in the early
phases of the two successive dynasties, the Omayyédhe Abbasid. The reason he gave was
that their rule did not violate altogether the aedices of the primary sources, and still carried
some religious manifestations of the “Well Guidedlighate.” Beyond these two periods, Ibn
Khaldun did not legitimize the later deterioratiohthe Caliphate and criticized the rulers for
abandoning the Religious Law and misusing luxurgd @ower.®® Ibn Khaldun, unlike his
predecessors did not justify Amir Muawiya’s actidmg raising the excuse of preserving the
unity of the ummabh. Instead, he spoke about AmiaMya's need to keep the unity of the
power group, that is, the Omayyad, as it was emgrat the time as the most powerful ‘asabiyya
of the tribe of Quraisf® This rule still had elements of the Caliphate, andthis basis was

justified.

93 pid at 161
% bid at 162
% |bid at 165
% bid at 164
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Ibn Khaldun’s work was also different from that Ibh Taymiyya. His political theory solves
some of the problems inherent in Ibn Taymiyya’stiBdid not believe in the concept of renewal
of the bay'ah and stated that the caliphate had ended aftefotireRightly Guided Caliphs.
However, Ibn Taymiyya stated that the Rightly Gdid@aliphate was an extension of the
Prophetic mission. If this is true, then that fooingovernance cannot be imitated. lbn Khaldun,
on the other hand, placed the authority of thepgBalin the contract of bay’a, rather than on the
continuation of the Prophetic mission. This exptamaallows for a replication of that system of
governance in which the Shariah is supreme, andutbeis the servant and agent of his people.

Since the era of the Rightly Guided Caliphs wasahly one that was not based on kingship, it
would be possible to construct modern institutianger Muslim rule based on that ideal, even
though it would never be possible to find rulersrvthe same degree of moral probity. The ideal

would be very close to that of a democracy.

In general Ibn Khaldun viewed ‘asabiyya favouraflle concept is linked to this fundamental
guestion: why should we be loyal to the state? i€ar argued that the modern phenomenon of
nation-states is an extension of this concept? Eydtas the nation-state widened the scope of
‘asabiyya? Since ‘asabiyya involves the transfetoghlties, should our loyalties be similarly
transferred to the nation-state? The answer is ‘ds#tbiyya is a natural phenomenon. The
nation-state, on the other hand, is somethingttaatbeen imposed on the Ummah from the top
by the West. In fact, the phenomenon of the nasiate is the cause of disunity amongst the
Ummabh, because it has replaced religion with rasethee source of brotherhood. How
colonialism brought about the concept of the nasitate and changed the structure of Islamic

law completely is dealt with later.
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Since we have dealt with some of the preliminagbfgms related to having an Islamic form of
government in the modern world, we can now focusaitention on the primary goal of out

thesis: The Islamic state as a legal person.

3 The State and Traditional Islamic Law

3.1 The Classification of Rights in Islam

A discussion on legal personality is meaninglegbout a discussion on the distribution of rights
with in the framework of Islamic law. Before we lregliscussing the state’s legal personality in
Islam, it is important to set forth how Islamic lagsigns rights. In fact, the entire structure of
Islamic law and its classification are based on distribution of rights’ The following

classification is based on Professor Nyazee’s work.

Rights in Islamic law are of the following kinds:

1. The right of Allah fiaqq Allah
2. The right of the individualiaqq al-‘abd

3. The right of Allah mixed with the right of the inddual, which are further divided in to

two categories:
* Where the right of Allah is predominant.

* Where the right of the individual is predominant.

97Imran Ahsan Khan Nyaze®utlines of Islamic Jurisprudenc@&d. ed. (Rawalpinidi, Pakistan , Federal Law
House, 2005) at 103
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4. The collective rights of the individuals or of tMuslim community, also known as the
right of the ruler llagq al-sulta, or the right of the statdéqq al-sultanah®*The right
of Allah is independent of the right of the stafe.

These rights affect the legal rules laid down bgngc law. They are subdivided as follows:

1. Rules that relate to the right of Allah are of ¢igimds:

» Pure worship: These include belief in Allah, prayzakah (poor-
due), fasting, pilgrimage to Makkah also known ag &nd jihad.

* Pure punishments: These are the hudud punishnmiEms. basic

function is deterrence.

* Imperfect punishments: An example is that a mumdéenot

allowed to inherit from his victim.

 Those vacillating between worship and a penaltyeseh are

primarily expiation kaffara) made for different reasons.

* Worship in which there is an element of financiability: An

example is sadaqat al-fitr, a payment made befdral-fitr following Ramadan.

* Financial liability in which there is an element wbrship: This

includes ‘ushr, a ten percent charge levied orptbduce of land.

* Financial liability in which there is an elementminishment: The

example for this is the kharaj tax.

98Imran Ahsan Khan Nyaze®utlines of Islamic Jurisprudenc®d. ed (Rawalpinidi, Pakistan , Federal Law
House, 2005) at 104

%\hid.
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* Those that exist independently. These are of thypes: Those
initially laid down as a rule; those imposed asaddition to a rule; and those that
are associated with the initial rule. Examplesudel thekhumslevied on cattle,

minerals and treasures-troves.

2. Rules in which the right of Allah is mixed with thight of the individual, but
the right of Allah is predominant. This include® thadd penalty ofqgadhf The Shafi’is

consider it a pure right of the individual.

3. Rules in which the right of Allah is mixed with thight of the individual but
the right of Allah is predominant. The primary exdenfor this category is thgisas
punishment, that is, retaliation for injuries calis® the human body or culpable

homicide that amounts to murder.

4 Rules relating to the right of the individual alore the words of Professor

Nyazee, “ This category includes almost everythiagnot included in the above

categories and is beyond reckoning. The importairitgo consider is that al-Sarakhsi
does not mention ta’zir or discretionary penalti€ee reason is that the discretionary
penalties fall within the category of the rights thfe individuals, when these are
considered collectively, that is, they are the trighthe state. The Hanafi jurist al-Kasani

clearly states that all ta'zir relates to the righthe individual.™

This classification is related to obligation cregtrules filukm taklif). The jurists did not

mention the right of the ruler in this classificatibecause they left it to the rulers to sub- diass

their rights. Acts related to the right of Allaleatistinct from the right of the ruler. In fact,eav

the ruler or state owes rights to AR,

1

00Imran Ahsan Khan Nyaze®utlines of Islamic Jurisprudencgd. ed.(Rawalpinidi, Pakistan , Federal Law

House, 2005) at 107
1 hid at 107
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The distinction between the right of Allah and tight of man has some other consequences as
well in the practical application of Islamic law aourts. If the judgegadi) makes an erroneous
judgment and the right violated is that of Allahetdamages are paid from the public treasury
(bayt al-maj). This is because thgadi acts on behalf of the Ummah, who are collectively

responsible for the damages caused by his judgr%‘noént.

On the other hand, if a right of man is violated &y erroneous judgment and the damage is
replaceable, the beneficiary has to make good Hnnage.lo‘°1-|e does so by restoration of the

claim or restitution of the object. If the damageirreplaceable, the beneficiary is to make a
compensatory payment to the victim. Tdeedi may not be called to account for the damage in

04
any of these cases.

3.2 The Concepts of Capacity and Legal Personality in Islamic
Law

The question of personality is linked to that gbaeity in Islamic law. Capacity is calledhliyah
in figh. Ahliyah is defined as “the ability or fitness to acquiights and exercise them and to
accept duties and perform thef?®There are two types of capacity. They are cadleltyat al-

wujub, the capacity for acquisition (of rights) aalliyat al-ada) the capacity for executioh’®

102UIrich Rebstock “A Qadi’'s Error” (1999) 6:1 Islamliaw and society 1, at 24

103 al-SarakhsiAl-Mabsut v.11 at 85
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Ahliyat al-wujubis the ability of a human being to acquire righsl obligations. Related to this
is the concept afihimma which is a sort of imaginary container that hdddshahliyat al-wujub
and ahliyat al-ada: It is the balance sheet of a person that showsassets and liabilities in
terms of his rights and obligatioﬁ%? The termdhimmacorresponds to the terpersonalityin

law. It is the “trust” that God offered to the maaims but they refused. It was man who accepted
it.'% Thus in its literal meaning it is a covenant andits technical meaning it is a “legal
attribute by virtue of which a human being beconegible for acquiring rights and

obligations.”109

Dhimmaor personality grardhliyat al-wujubin Islamic law and they requiraql (intellect) for
the grant ofahliyat al-ada’ (capacity for execution])l.0 According to Imam Al-Sarakhsi capacity
is associated witdhimmahand that is something specific to a human béjrr]ignam Al-Ghazali
also said that even if intellect is given to annaai there could be no obligation for or against it
because obligation is based on the attribughahma This is something that an animal does not

posses§.12 The concept is explained as follows:

“The intellect is merely to understand tkidtab, while obligation is based upon an attribute that
is calleddhimmah(personality), so much so that if the existencéqf is assumed without this
attribute, like the mounting of intellect on to animal other than a human, no obligation for

against it can be established.”

107 big
108 hig

109 hid. at 91
110 hid. at 92

111 bid. at 93
112 hid. at 93
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Based on the above passage, Professor Nyazee desdiuat the jurists are acknowledging
“some kind of unsound dhimmah” for animals othertthumans, even if they are not willing to

assign complete workable capacity to tHeh.

The question for us is that how do we then assgallpersonality to a non-human, such as the
state, under Islamic law? Professor Nyazee suggeastsv principle based on traditional Islamic
law. The old principle stated, “A sound dhimmahreégjuired for the performance of duties
expected of a Muslim, and these duties can be atatet and performed by human beings alone,
because they also pertain to the hereafter.” Orother hand the new principle states, “As long
as purely religious duties are not expected ofragreor organization, a limited dhimmah may
be assigned to a non-human with no liability foderstanding the khitab of ‘ibadat, but only
when some form of human intelligence is presertitect the acts of the artificial personality.”

It was for this reason, as we shall examine furttigat Muslim jurists did not attribute legal
personality to institutions such as the wagf (ielig endowment) and the bayt al-mal (public

treasury), that is, because they are created ligiaes purposes.

The question that arises for us is that, what abimeiislamic state? In Islamic law, the ruler is
responsible for the administration of some pura@lgrous duties. Some of these are directly
related to the rights of Allah. These are rightst ttennot be altered, suspended or pardoned by
the ruler, because that is outside his jurisdictldis function is merely to establish and execute
them in the required manner. He is responsiblel@hXor them in his personal capacity. Some
of these are acts of pure worship, such as theatmh and distribution of zakah (poor-due) and
the waging of jihad. Others include the executibhuudpenalties, the levying dfishr, khums
andkharaj taxes and the administration of certain imperfaatishments, such as ensuring that

the murderer does not inherit from his victim.

113 hid.
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Furthermore the ruler is responsible for performihgfurud kifaya(communal obligations to
Allah) of the Muslim community as its trustee. alfruler is not performing the responsibility
entrusted to him, or cannot be made effectivelyléidor performing religious obligations of the
entire community, then does this mean that thaeecommunity is sinful? Consequently, if a
legal person cannot be liable for religious dutlesw can the idea of an Islamic state co-exist
with the idea of the state with fictitious persoty&l Who do we assign the responsibility and the
corresponding liability of not administering thghits of Allah? Furthermore, how do we do this

in a manner that conforms to the principles ofrtstalaw?

Additionally, Islamic law assigns rights to indivals that cannot be suspended or taken over by
the state, such as the right of the heirs to pumigtardon the murderer under the gisas penalties.

If the state is the sole source of law, it can tarmgy change it as it pleases without any liahility

Another problem that arises is that the moderrestatonsidered sovereign in its own right. It
was created specifically to counter any supranaticauthority, in particular the religious
authority of the Pope in Christian EuropéThis was done by agreeing to respect the principle
of territorial integrity and by encouraging natitiea whereby legitimate states corresponded to
nations, that is, groups of people that were unedvay of language and culture. Therefore the
purpose of the modern state seems to be anythihgebgion. How can we expect such an
institution to be adhering to any religious authoin a manner that does not tamper with the
structure of Islamic law? These issues will be talp after discussing the waqf and the bayt al-

mal, Inshallah.

114 Eric Allen Engle, “The Transformation of the Intational Legal System: The Post-Westphalian Legal
Order”(2004) 23:23,Quinnipiac L.Rev,23. <http:/fesom/abstract=1020475>
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3.2.1 The Wagf: Trust the State?

A wadf is a charitable trust or endowment. Theuargnt in favour of artificial personality for
the wagf is that it can own property. Under tramhl Islamic law, the waqf does not hold
collective property. This is because the waqf is pnoperty itself. According to Imam Abu
Hanifa the waqf is the suspension of property witthe ownership of the person making it. This
is called habs al-‘ayn ‘ala milk al-wagif in Arabit"*His disciples call it a suspension of the
property by assigning the ownership to Allah. Infbcases, the property cannot be sold or gifted

or inherited because of its suspensiof.

Since the waqf exists with the existence of theerty, it ceases to exist when a natural force
destroys the property. Legal personality on thesottand is independent of the property itself,
whether it is a legal person that owns it or iaisorpus. A waqf seems similar to a corporation
because it can outlive its founder. However, ita$ a self-governing legal entity because it lacks
the required capacity. Its administrator is requit@ follow the founder’s directives and because

of this the wagf cannot turn into a corporate gntit’

115Hashia Rad al-Muhtarv.6. 302

116 . . . . . .
Imran Ahsan Khan Nyazee , Islamic Law Of Businesga@ization Corporations (Islamabad, Pakistanpigla

Research Institute Press,1998) at 97

Y7 Timur Kuran “he Absence of the Corporation in Islamic Law: @rgand Persistence”(2005) 53:4 785

<http://www.jstor.org/stable/30038724>
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The waqgf was actually one of the institutions fumeatally responsible for delaying the
acceptance of the corporate form in the Muslim @bt The social services offered by the wagf
had large setup costs, for example the construaifoa congregational mosque and in some
cases a madrasah (school) and the institutiorf itses expected to last indefinitely. Therefore
the resources that might have otherwise stimulatewvement to incorporate were absorbed by
the wagf. Thus, a waqf is not a legal person ahdstno capacity in Islamic law. The same rules
apply for any argument favoring the personalitytled mosque, because the mosque is also a
wagf.

The trust was an important element in discussitmsitathe state’s legal personality in common
law. However, this was so because of completeliediht reasons. One of the main concerns
about accepting the state as a legal person irewegtrisprudence was that this would mean that
the state would the institution granting legal d#li to collectives and communities. It was
feared that the state might become too powerfultake away validity from these organizations
at will. There was a fear that this would infrindje rights of individuals. In the views of some
scholars the corporate form was actually develdpethe west to avoid problems like these.
Maitland and the British pluralists viewed the tr@sunique invention of common law at least in
Western jurisprudence, as an alternative to theparate form*® In his view corporate
personality was not the only device that could ggbaind control associations. The trust was a
rival method. This was because it enabled moraqrey to create a legal identity of their own
and to claim the recognition that should be givethem. At the same time they had to ask for
the permission of no one except their memb&f¥he trust was thus a device to protect

associations from their “natural predator” thatfe sovereign-*

118., .
ibid
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Frederic William MaitlandThe Collected Papers of Frederic William Maitlardi. H.A.L. Fisher (Cambridge University

Press, 1911). 3 Vols. Vol. 3. ChaptéERUST AND CORPORATION 1
Accessed from http://oll.libertyfund.org/title/878330 on 2011-09-16

120 Roger Scruton & John Finnis “Corporate Person888)%3:0 Proceedings of the Aristotelian Society,

Supplementary Volumes 239 < http://www.jstor.org/g406926
121 . .
Ibid. at 260
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The concerns regarding the freedom of associatiere wooted in the history of Europe. The
Pope was the most powerful authority and in theetohPope Innocent IV ecclesiastical bodies

were directed to resolve the question of whetheairegroups could be excommunicatétl.

The situation in pre-modern Muslim lands was qtlie opposité?® Rulers were concerned with
the unity of the Ummah and wanted to avert factisma Due to this they were willing to grant
de facto recognition to guilds and religious mities, even though this was done on a selective
and limited basis. There were no great obstacleghéo treatment of traders as groups.
Furthermore, the concept of limited liability, ag whall explore later on, already existed in
Islamic law. All these factors led to the conceptarporate personality entering Muslim lands
much later- there was no need to develop it.

3.2.2 Bayt al-Mal: Ruler as Agent of the Ummah

An analysis of the state’s legal personality ineshdiscussing the personality of collectives. As

far as the personality of collective property iscerned, the most prominent example is that of

122Janet Mclean “Review: Personality and Public Lave@ine” (1999), 49:1J.T.L.J. 123 aR9. There was a
struggle between church and empire. The main isssewhether groups could have their own will artdrition,
and therefore moral personality. Two theories amgeof this, the fiction and concession theorfescording to the
fiction theory, groups were allowed to hold progemd to contract. However, they were not allowedrdertake
moral obligations. According to the concession themly the state could create and legitimate sadties. All
associations were considered conspiracies excaptyfderived their powers from the state. Powes delegated to
these associations from above and everything wajsato royal charters and licenses. This theeryed the
claims of emerging nation-states against rivalfisagreligious organizations. There was a feanirpge that the
state would become too powerful and would not alleséviduals to form associations.

123Timur Kuran “The Absence of the Corporation iralsic Law: Origins and Persistence”(2005) 53:4 785
<http://www.jstor.org/stable/30038724>
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the Bayt al-Mal, the public treasury in Islamic lalhe bayt al-mal, according to Islamic law, is
a co-ownership (sharikat al-milk) of the membershef Muslim community (the Ummah). The

ruler administers it as the agent of Ummaff.

Those who state that the bayt al-mal is a legad@errgue that it has financial independence
and legal rights and it is independent in its leggacity from the ruler and its administratiirs.
Also, they read statements in classical legal tbkés“the treasury is the heir of one who dies

intestate,” to mean that the bayt al-mal has |pgatonality.

It is important to note that collective propertyedonot equal to legal personality. According to
the accounting or mercantile notion of the firng fhct that the accountant treats a partnership as
a single entity for recording debit and credit mgrdoes not mean that the partnership is a legal
person. Accountants used to assign partnershipsaginary personality-in the terms of Islamic

law, an imaginary dhimmah- to the firm. This wasobe the modern corporation was bdfh.

The bayt al-mal is only a corpt.It is a fund with no personality of its own. Itiisanaged, or
held, by the ruler on behalf of the Ummah, who ateco-owners in the property. There is a

relationship of agency between each member of thenbh and the imam. This relationship is

124Imran Ahsan Khan Nyazee , Islamic Law Of Businesga@ization Corporations (Islamabad, Pakistanpmista

Research Institute Press, 1998) at 101

125 Mahmoud M. Sanusi “The Concept Of Artificial Ledahtity And Limited Liability in Islamic Law” (2009

Malayan Law Journal 2009:8VII-LXIV

126Imran Ahsan Khan Nyazee , Islamic Law Of Businesga@ization Corporations (Islamabad, Pakistanpmigia
Research Institute Press, 1998) at 70. On a sigg ih@an also be said that the existence of agov association
of people does not mean that legal personality®@xitobbes, while maintaining that the state wassnview a
universitas, a corporation that collectively forngedingle entity itself capable of action, alscogtized the
existence of a societas. This was a partnershipdbis of which was a shared agreement and it wasane than

the sum of its members. It had no separate ideffkitglean, Runciman)
127Imran Ahsan Khan Nyazee , Islamic Law Of Busin@sganization Corporations (Islamabad, Pakistaanigt

Research Institute Press, 1998) at 101
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established through the contract of bay’ah andtdudis he is held personally responsible and

not protected with the cover of a corporation sole.

Due to the fact that the bayt al-mal is a mal ‘asnanal mushtarak the fugaha waive the hadd

penalty in case a member of the Ummah steals samyeftiom it. *22

Since the thief is considered a part owner of tag lal-mal, or at least a shubh (mistake/doubt)
of such an ownership is created the hadd penaktyttihg off his hand cannot be imposed. If the

bayt al- mal was a legal person, or had a speaiiveaer, there would have been no shubh.

Similarly, since the bayt al-mal is the collectipemperty of the Muslims, it is used to pay the

expenses of the Lagit (Foundlin§}.In Hanafi figh if the murderer is one who does hate an

128 Take for example, the following passage from InfrSarakhsi’s Al-Mabsut:

(e Jdl) o Jle (¢ A8 A 5l A8t asd ad Y ¢ e ) LS s Jlal) o e ) oy W5 (JLS
Ahadgallate Galial 1y ailcamaal gasc el iy s (ol oo (e e g5 QLS B cadiala
Ot el dle Jlall 1agd e da ¥ g e byaia g ad o) Jldgaallaic |08 airall e (3 28 S 36 4l aie )

At el e Y Jle &y o day V1l e bl e ol Ll Aslyal 35l e ataill opn g

Al-SarakhsiAl-Mabsutvol. 11 428

<http://islamport.com/d/2/hnf/1/12/515.html?zoom Hightsub=%22%C8%ED%CA+%C7%E
1%E3%C7%E1%22+%DE%D5%C7%B5

129AI-Kasr;mi,Bada’I al-Sana’l fi Tartib al-Sharaikitab al-Laqit, 14/70
<http://islamport.com/d/2/hnf/1/17/969.htmI?zoongtlightsub=%C8%ED%CA+%C7%E1%E3%C7%E1+%D6%
E3%C7%E#
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‘agilah, such as a foundling or a dhimmi (non-Mumstitizen of the Islamic state) who converted
to Islam, following the previous principle, his ik is the bayt al-mal in zahir ar-riwayah. This
is so that the Muslim community can help theseviadials and the bayt al-mal is their property
and that is his ‘aqgilah. Additionally, if this pers were to die, his inheritance would go to the
bayt al-mal, and if he had any payments or fines, doey would also be paid from the bayt al-
mal, if he does not have any inheritdtIf the bayt al-mal were a legal person, theseviddils
would have no right in it. The personality or dhimmvolved in these transactions is that of the
ruler, who is the agent of the Ummah. Note thatnhm@abu Hanifa’s ruling is that the blood
money should be paid from the offender’s propétty.

Rad al-muhtar mentions the responsibility of thedat al-Muslimeen (Muslim community) to
help these peopf&? Does this mean that the Ummah is a corporationeagge? To clarify what
we mean, there are several instances in figh lusrawhere the Muslim community is
mentioned as a single entity. Take for example, dhrecept ofDhimmah al-MuslimeenThe
Prophet (PBUH) said:

{ palial Lgy aus 5aal s Gaalaall 403 3133

The term refers to the conferenceanfian(protection) to a non-Muslim by a Muslirin case

of brigandage where the victim isMusta’'min the offenders are made liable by way of Ta'zir

130 Rad al-muhtar. (28/434)

<http://islamport.com/d/2/hnf/1/25/1547 .html?zoonghightsub=%E5%CF%ED%C9+%22%C8%ED%CA+%C7

YEL1%E3%C7%EL1%22

131 g adai al-sanai’ (6/307)

<http://islamport.com/d/2/hnf/1/16/861.html|?zoonqtlightsub=%22%C8%ED%CA+%C7%E1%E3%C7%E1%?2
2+%DE%D5%C7%D5

132 Rad al-Muhtar (28/435)

133Taby’in al Hagaiq Sharh Kanz al-Daga’ig. (9/291)
<http://islamport.com/d/2/hnf/1/18/1069.html?zoonghtightsub=%22%D0%E3%C9+%C7%E1%E3%D3%E1%E
3%ED%E4%22>

134 Al-sarakhsi, al-Mabsut (12/302)
<http://islamport.com/d/2/hnf/1/12/521.html|?zoonghlightsub=%22%D0%E3%C9+%C7%E1%E3%D3%E1%E3
YEDYE4%22
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and imprisonment. This is because they violateditimmah al-muslimeeli® Essentially this is

a contract of protection between Muslims and norsiivies. It does not imply legal personality
for the Ummah. Each and every member of the Ummailesponsible for taking care of non-
Muslims who seek their protection, or who have wacted peace with the Ummah, unless
giving protection to a non-Muslim would be injur®to the Muslims. The Muslims delegate
their affair to the ruler (imam) as their agentd dre is responsible to administer the contract in a
way that the rights of non-Muslims who have a traan Muslims, as well as those of Muslims

are not harmed in any way.

The question arises; does Islamic law provide angnunity for the ruler? If there were no
immunities rulers would be afraid to undertake pubiterest measures. By way of example,
what happens when a ruler, in the course of execclas duty lawfully sentences someone to a
hadd or ta’zir punishment and the offender diekeTthe case of someone whose hand the ruler
orders to be amputated because he has committédithiee person dies due to his wounds, this
would be a graver punishment than was intendedhdsruler liable for the injury caused?
According to the Hanafi school of thought, neittiee imam is liable for the damages, nor will
they be paid from the bayt al-mal. This is becatlme act of ordering the amputation was a
permissible/ lawful act. Imam Abu Hanifa himselfwever held that the Imam would be liable
because his right was to exact the punishment @ugating the hand, but he instead killed the
offender. Analogy would demar@isas(retaliation) from the imam, but due to the preseof
shubh (mistake/doubt) the penalty is warded off #ir@dimam is held liable to pay tligyyah
However, thediyyah cannot be taken from him because of necessitys iBhbecause laman
(compensation) were made obligatory on the rulédmsy would refrain from establishing the

hudud penalties due to the fear of having to pagmensation’*°

135 Fath al-Qadeer. (12/346)
<http://islamport.com/d/2/hnf/1/27/1695.htmI?zoonghightsub=%22%D0%E3%C9+%C7%E1%E3%D3%E1%E
3WED%E4%22

136 al-KasaniBadai al-Sanavol.17,39
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In the Shafi'i school of thought however if the eulpunishes someone for a lawfid’zir and

the offenderdiyyah becomes obligatory and is paid from the bayt al-fhhis is because the
Ta'zir was to discipline the offender and the punishmeas exacted for the benefit of the
Muslims. The bayt al-mal is the collective propemry the Muslims and therefore the

compensation is paid from it’

It is acceptable for the ruler and the judge’s rsadato be paid from thbayt al-mal This is
because they work for the Muslim Ummah and theyeHaged themselves exclusively to work
for them and so their compensation is also fromcthikective property of the Muslims. Gifts to
the judge are also given to thayt al-mal If the judge receives a gift that is not pernbgsifor
him to accept, it is obligatory to return it to #isndef*® If the sender cannot be found, the gift is

transferred to thbayt al-maland it is given the ruling of lagta (found item)**°

All the cases that we have mentioned demonstratdhibbayt al-malis not a legal person. If the
bayt al-mal were considered a legal person, it dawdt be possible to expend its resources in
the way that théugahahave outlined. The bayt al-mal is the collectivepgarty of the Muslims
and its resources are used for the collective liteoethe Muslims. Furthermore, the rulers and

government servants are servants of the Ummah jtasdfor this reason alone that they are

<http://islamport.com/d/2/hnf/1/17/993.html|?zoongtlightsub=%22%C8%ED%CA+%C7%E1%E3%C7%E1%?2
2+%DE%D5%C7%D5

137Akmal al-Din al-Babarti al-Inayah sharh al-Hidaya Vol.7,311
<http://islamport.com/d/2/hnf/1/8/356.html|?zoom hlightsub=%22%C8%ED%CA+%C7%E1%E3%C7%E1%22
+%CA%DA%D2%ED%D®

138Ibn Abedin SahmHashia rad al-muhtarvol.5,513
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139Ibn Nujaym al-MisriBahr al-Raiq Sharh Kanz al-Dagaigpl.17,404
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allowed to be paid compensation from the bayt dl-erad damages for any lawful exercise of
power by them are paid from it.

4  The Impact of Modern Institutions on Islamic Law

It has been argued in the past that the concepbwdreignty was a revolutionary one in the
Muslim world. With the rise of the corporate natistate also came the idea of popular
sovereignty. The people were now the source gb@MNer, and the state gained legitimacy from
their will or consent?® The ruler's power was limited through that of theople, but was the
power of the people absolute? If all the peopletwarthange a law democratically, would that
be morally permissible? For example, if an entopyation wants to implement a law that goes
against the fundamental rules of the Shariah, wolidd be permissible? Furthermore, does a
majority decision decide the content of morality?ddr these circumstances, is the Shariah just a

“sort of natural-law codé** that restricts the scope of majority decisions?

To state that the transition from an Islamic empir@ nation-state was revolution&iwould
be an understatement. This is because this trangitianged the entire structure of Islamic law.

The empire gained its legitimacy from divine lalwe tulama (scholars) led it, and the sultan as

0
Nathan Tarcov “Popular Sovereignty (in Democratic Political Theory” (1986) Leonard Levy, ed., Encyclopedia of
the American Constitution , vol 3, p. 1426, 1426

141Gerrit Steunebrink “Sovereignty, the nation state] Islam”(2008) 15:1 Ethical Perspectives: Jouohdhe
European Ethics Network 7 at 22.

142Gerrit Steunebrink “Sovereignty, the nation statgj Islam”(2008) 15:1 Ethical Perspectives: Jourhthe
European Ethics Network 7
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caliph protected it** When the modern state was created, a nationalg@sepup its law and the
ruler gained his legitimacy from the constitutidfi’ Thus, the modern concept of sovereignty
brings about a fundamental change in the IslamiddvaPolitical authority becomes superior to

religious authority**° In this situation, the state held on to the priynatlegislation.

Since the idea of sovereignty was revolutionargnethe idea of Islam as state religion seemed
strange. Only individuals can have a religion, thet state. Under the Islamic empire this meant
that the sultan/ruler was a personally guarantéed fslamic law would be appliéd® The
empire did not officially recognize Islam as thatstreligion. This was not because the law
applied was not Islamic. Rather, it did so becalis@as not a modern state. The author
hypothesizes that this may also be due to thetfattIslamic law was not familiar with the
concept of corporate personaltfyf.Only the head of the state had rights and dutiee e was

a natural person, and not the stéfe.

In a section titled “Sharia no longer exists”, Stelerink argues that the Shariah as a system of
law ceased to exist with the birth of the moderatestand emergence of the concept of
sovereignty. The reformation of government chantfer structure of Islamic law itself. The
Shariah was an institution driven by religious dal® It set limits on the profane authority of
rulers who could only develop laws with in the damaot covered by the Shariah. Thus, it

served as a system of checks and balances.

143 bid. at 23.
144 bid.
195 bid. at 33.
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Is it possible to reconcile between submissiorhtswill of Allah and the concept of a modern
state? The modern state is a legal person, ary ¢héit cannot be given any religious duties.
Furthermore, since it is possible in the modertedia dispense with rules of law if the majority
of the people decide so, how do we ensure, or lrmwelcreate a system in which the principles
of Islamic law cannot be violated? Is it the camsion of the modern state that provides the
grund norm that validates all laws, or is it ther@?'*° If the Shariah’s aim is to provide laws
that are in the interest of Man, does this meahhtean beings have the right to make laws that
they deem to be in their intereSf?

Furthermore, if in the pre-modern Islamic empireréhwas no constitution that gave the ruler
legitimacy, which institution did? Who was respdsi for ensuring that the Shariah was
enforced and that the ruler was administering bigeghment according to the dictates of Allah
and His Prophet (PBUH)? Since the concept is atvéty core related to that of ijtihad,
understanding how law was declared valid in thd paguires an explanation of Hart's rule of
recognition*>* According to him, the rule of recognition is orfet provides the criteria by
which we judge the validity of other rulé¥. Law is not made valid merely by the external
statement of the parliament that it has been edacé¢her the actors within the system must
internalize it>® The answer lies in the development of the dodtrsehools, that is, the
Madhahib (sing. MadhhaBj? The followers of the school internalize the lawhawing faith in

one school and its foundels. A central feature of the doctrinal school was ¢heation of an

149Imran Ahsan Khan Nyaze€&heories Of Islamic Law: The methodology of ljti{Rakistan, Islamabad, Islamic

Research Institute Press, 1994) at 38
150
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Research Institute Press, 1994) at 298



43

axis of authority around which an entire methodgloglaw was constructed® What follows in
this section is primarily Professor Hallaq's degtian of the system.

The question of how these doctrinal schools gamatiority rests on why did they come into
being at all? The formation of the schools statéddhg shape in the form of study circles in the
last decades of the seventh century, in which pgmi®lars debated religious issues and taught
students. The production of legal doctrine begathese study circles exclusively. Therefore,
legal authority was knowledge-based rather thantigal social or even religious. This
epistemic authority was the defining feature oansic law. “A masterly knowledge of the law
was the sole criterion in deciding where legal atiti resided; and it resided with the scholars,
not with the political rulers or any other sourci.a Caliph did participate in legal life actively
it was because of his recognized personal knowlefitfee law, rather than his political office or
military power. Therefore, legal authority in Islamas personal and privat¥. It resided in the
persons of the individual jurists, whether they evéaymen or caliphs. This competence in

religious legal knowledge was knownigihad.**®

The concept ofitihad gave Islamic law one of its unique features. Tiveas, for every possible
event or case, and for every specific set of fanggvhere between two and a dozen opinions, if
not more. A different jurist held each of them. 8ingle legal stipulation had a monopoly, unlike
the situation in the modern state where only ogalleuling applies. Thus, legal pluralism is a
characteristic of Islamic law. This is so not obBcause it acknowledges local custom and takes
it into account, but also because it offers a wiaege of opinions on one and the same set of
facts. This gave Islamic law two of its fundamerigatures. One was flexibility and adaptability

to different regions and societies. The other waalality to change and develop over time, first

156 Wael Hallag Introduction to Islamic Lay(U.S.A, University press Cambridge 2009) at 34

157 bid at 34
158 hig
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by opting for opinions that were more suitable tlwhers to a particular circumstance and

second, when the need arose, by creating new oirfS

Under Islamic rule, therefore, legal authority diot reside in the government or ruler, and this
was the primary reason for the rise of the doctrataool. It was transferred to the individual
jurists who were vigorous in their own study ciect® In other imperial civilizations law as a

legislated system was often “state”-based. Howewethe Islamic world ruling powers had

nothing to do with the production and promulgatiéhaw or legal knowledge until the advent of
modernity. Therefore there was a need to secureidae system of authority that was not
political, more so since the ruling political irtstions and their objectives were considered
highly suspect. Since the study circles consisfedothing more than groups of legal scholars
and their students, they did not have the capacipyroduce a unified legal doctrine that would
provide an axis of legal authority. This was beeaesen though each region had its own
pronounced, practice-based legal system thereestdted in it, a great variety of study circles in

each. Within each such circle scholars disagreealwitle range of opinionS!

The development of personal schools was the primtay towards providing an axis of legal
authority. This was because the teaching and agiitin courts and fatwas of a single, unified
doctrine of a leading jurist who was the founderachool allowed for some doctrinal unity.
However, an axis of authority was still needed bseahe great number of personal schools was
only slightly more effective than the multiple sydircles. These schools were still too
numerous, probably being more than two dozen inbmirand were too divergent doctrinally.

Additionally, the leader’s doctrine was not alwasplied to the core since it was subjected to

159 pid at 27
160 id at 35
161 i at 36
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the discretion and sometimes even reformulatiothefjudge applying it®? Therefore juristic

and doctrinal loyalty was still needé¥.

By the eighth century, the jurists had not onlyratated the law but also administered it in the
name of the ruling dynasty? The community of jurists was basically juristiyalhdependent
and it had the capacity to steer a course thatdviolfill its mission in a manner that it saw fit.
also served as the ruler’s link to the masses afgkt him in his bid for legitimacy. “As long as
the ruler benefited from this legitimizing agentlye legal community benefited from financial

support and an easily acquired independefte.”

In such circumstances, perhaps rallying arounahglesijuristic doctrine was the only way for a
personal school to attract loyal followers and ewmpgntly to attract political or financial
support. This support included not only financi@vdurs but also prestigious judicial
appointments that ensured great salaries as weba@al and political influence. Considerations
such as these explain why scholars rallied aroundtanding figures that became absolute
mujtahid-imams or master-jurists so that their peas schools became doctrinal entities. This
was a way to secure law in a source of authority tas an alternative to the authority of the
body politic. In other words, this construction et fill a gap that Muslim rulers had left
untouched. Consequently, in contrast to other cedtuvhere it was the ruling dynasty that
promulgated the law and enforced it as well as tiioad the locus of legal power, under Islam
the doctrinal legal school produced the law and/ided its axis of authority. In short, “juristic
doctrinal authority resided in the collective, giit doctrinal enterprise of the school, not in the

ruler or in the doctrine of a single jurist®
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The doctrinal legal schools are a fundamental featd the Shariah. After their formation, no
jurist could operate independently of them. Thegtocwed to function this way until they were
dissolved by modern reformg’

While the ruling class did have some influenceewal scholarship, especially due the fact that it
financed madrasas that were created as wagfs,otfitert of the law and its application was
never compromised by any political accommodatiSfi“It was the the ruler that had to bow
down to the dictates of the Shari’a and its repregaves in governing the populace. As a moral
force, and without the coercive tools of a statee tlaw stood supreme for over a
millennium.”®*The caliph did appoint and remove judges and ewdimetl the limits of their
jurisdiction. However, he could not influence thentent of the law and how it was to be
applied!™

The early caliphs viewed themselves as being subjethe law as much as any one else, and
they acted with in its framework! With the dawn of the second century of Islam,ethces

started arising between the ruling elite and thgallescholars. This was because the legal
specialists insisted that human conduct must beedriwith piety, which the ruling elite

increasingly came to lack with the passage of tiasethey submitted themselves to a life of
luxury. Due to this there were various instancekslamic history where legal specialists refused
to work for the government as judges or otherwigeause they saw the ruling elite’s source of
income as suspect. The legist’s loyalties wergmtiie government but rather to the Shariah and

the civil population. However, the ruling class dee the legal scholars, and the legal scholars
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needed it. The rulers needed legitimization, wiaaly the legal scholars could provide, and the
legal scholars needed financial resources to coatiheir work, which only the ruling class
could provide, which is why some jurists did acgepligeship. Furthermore, the jurists were the
rulers’ link to the masses, since they were on¢ghei. They interceded on behalf of the non-
elite and also represented the ideal of piety. [ater caliphs came to grips with the reality that
shear force would not grant them the legitimacy tere striving to attain. It lay with the legal
scholars who were the locus not only of legitimaoyt also religious and moral authortty.
Hence, both learned to cooperate with each otimer t@ negotiate their relationship when there
was a conflict’® However, whenever there was conflict between thiéng class and the
interests of the Shariah, it was the Shariah #ighed supreme. The points of friction that arose
from the elite were not directed to the law itsedither to its application by the legal specialists
However, since the caliph’s office was regardeduplsolding the sacred law and its highest
standards of justice, the caliphs themselves fedt responsibility to act according to these
expectations. “Inasmuch as the law in and of itgesessed authority, the caliph and his office
were seen not only as another locus of the holy law also as its guarantor and enforcer. As a
rule, the caliphs and their provincial represem&iupheld court decisions and normally did not

intervene in the judicial proces$’

The Islamic legal system and its institutions coméid as such until the advent of colonialism
and the rise of the nation-state. After this, th&titutions that were so fundamental to Islamic
law were dismantled. Instead, the legal system thplaced it was structured to serve the
interests of the colonialistd®> These interests were mainly economic. In India,efample, the
British structured the legal system in a way thatild accommodate an open economic market.
The legal system was the tool that established setdthe tone of economic domination.

Furthermore, the British wanted to reduce the ecvaaosts of controlling the country. The
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best way to do so was to maximize the role of fd&ww was simply more rewarding than brute

power.""®

The legal system was redesigned. British judgesldvoonsult local gadis and muftis regarding
issues of Islamic law. Ordinary Muslim judges weiaced on the lowest rung of judicial
administration. It was assumed that local normddcbe incorporated into a British institutional

structure of justiceé’”

In practice the British were struck by the stagggmplurality of Islamic law. Which is why they
stopped consulting local experts, whose loyaltyy tHeubted anyway. In order to control the
great mass of juristic opinion, they created cottedeal with the law that they saw as
inconsistent and unsystematic. Furthermore, theynaissioned the translation of a handful of
classical Islamic legal texts, so that the law ddog more accessible to British judges. These
translations helped in codifying Islamic law foetfirst time in history, which was now divorced
from its Arabic roots. Furthermore, Islamic law wagsadually transformed into a state law,
“where the legal and judicial independence of tbeialy grounded legal profession was
displaced by the corporate and extra-social agefiiye modern state-”® At the same time the

law being changed to resemble English I&W.

British perceptions of governance had a great impacAnglo-Muhammadan law’ These
perceptions were heavily derived from the inte@ctietween law and the modern state. By way
of example, under Islamic law of homicide the vits next of kin have private, extra-judicial
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privileges. They have the power to decide whetbemét out punishment or not. The British
held that this right was the exclusive prerogatf¢he state, which was the only institution that
had the legitimate right to exercise violence. it opinion, under Islamic law criminals
escaped punishment too often, something that waoald happen under an efficient state
discipline. Islamic law, Hastings complained, wésuhd on the most lenient principles and on
an abhorrence of bloodshetf*Thus, its British counterpart gradually replacsiric criminal
law.*®? The effects of such changes in criminal law careihafter the birth of Pakistan, an issue

that shall be addressed in the forthcoming section.

Furthermore, the adoption of the doctrine of stieeisis (precedent) added more rigidity to the
law. '®*This doctrine had not evolved in Islamic law beeauke gadi was not deemed
sufficiently qualified to make law, unlike his Bsh counterpart. The Shariah assigned legal
expertise to the mufti and the author-jurist. Tleigcould formerly choose from the wide array
of opinions available to him. However, when thetdoe of binding precedent was introduced,
this option was no longer available to him. Thuartgc law was divorced from the linguistic
and legal interpretation that had permitted it etcammodate various cultures through out the
world, and hence, to reign supreffi&Furthermore, the higher court that Anglo-Muhamnmada
lawyers were forced to follow was the Privy Counaihich sat in London, hence divorcing the

law from the real and geographical concerns ofeiteves as weft®

By the dawn of the twentieth century, Islamic laadibeen reduced to the law of personal status
in the vast majority of Muslim countrié& The institution of waqf had been virtually desedy

to suit colonial economic interests. Even the tasbn of family law was no longer in the same
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form that it used to be. Its substance had beearsdvfrom the methodology by which it had
operated. This is because conserving its methogloleguld have meant conserving the
linguistic and legal interpretive system as wellths human and institutional bearers of this
complex tradition. This could only be done with t@nservation of the system that “produced

the entire sociology of legal knowledge, includihg institutions of wagf and madras&!”

However, these institutions because of their inddpace stood in the way of the st&teThey
were an impediment to centralization, whether is\iiacal, legal, or otherwis&® Therefore, “it
was both essential to and an inevitable consequainite ways of the nation-state that personal
status had to be severed from its own, indigenorad gystem, its own ecological environment,

so to speak’®

This divorce was brought about through the use axfous devices that comprised of both
interpretive and administrative techniqd&s.For example, the doctrine dbarura ,that is,
necessity, which was limited to allowing the subjecviolate the law to save his life such as by
eating prohibited food when starving, when extenitethe realm of legal theory. The scope of
the concept was widened so much that the entirenlagvredefined within utilitarian principles

of necessity*?

The second device was procedural, by means of whibecame possible to exclude certain

claims from enforcement, thus making the substantiprovisions of Islamic law
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inconsequential®® For example, to cancel the effects of child maejabureaucratic offices
were directed not to register any contract theigmrto which had not reached the age of

majority }%4

The other devices included the useTakhayyur(selection) andralfiq (amalgamation}® The

former required the gathering together of opininasn various schools to form a single code.
The latter meant fusing elements of one opiniomfrearious places within and without the
school. Traditional Islamic law had forbidden b@ihists and state authorities from resorting to

such devices. The use of these devices restrucisieedic law in its entirety®

The fourth device was what is called neo-ijtihadnethod of interpretation largely free from

traditional legal interpretation. The devicesTakhayurandTalfiq rest on this approach.

The final device is the new interpretation of thengiple al-asl fi al-ashia al-ibahathat is, the
original rule for all things is permissibility. Thimeans that any law that does not contradict the
Shariah may be deemed lawfdf.The prohibition of child marriage and unilateraiaice by the
husband are considered to belong to this categamthermore, some institutions such as the
Council of Islamic Ideology in Pakistan have a picacof stating that where there is no direct
evidence from the Quran and Sunnah to show thalatheas prohibited, it will be accepted as
valid.'® This approach further divorces the texts of Istarfdw from the structure and

foundation on which it stands.
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By using these devices, the state absorbed thenitsliegal traditions into its well-defined
structures of codificatiof’’ Plurality of opinion is one of the defining featsrof the Shariah.
This plurality led to legal change as well as flabiiy in the application of Islamic law. Litigants
especially women could take refuge in any schodl e gadi was able to apply any opinion
from with in that school to accommodate a particiituation’”® Codification, however,
eliminates all such possibilities and the judges lgigants are left with a single formulation and
a single mode of judicial applicatiGf* “Unifying and homogenizing the law is one of the

primary concerns of the modern state?”

Furthermore, codification, by its very nature ehiaties one of the fundamental features of
Islamic hudud laws, which is the concept of shuiblat is, mistake/doubt in the mind of the
offender. This concept is responsible for the wagdff of thehadd penalties, which since they
are a right of Allah, cannot be pardoned by thertulf the law is codified and clarified, this

device will fail to operate. This would lead tothuer rigidity in Islamic law.

It may be argued that codification produces cetyaim the law?>* As a response, the existence
of doctrinal schools brings about enough certathgt litigants know what to expect. At the
same time the law is flexible enough to accommodagé particular circumstances. Without
going into too much detail, the main question isethler there is one right answer in law. If
everybody is right then there is flexibility. Inldsnic law, all schools are considered right. If all
of them are right, then they all lead to the onal §%
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In the words of Professor Hallaq:

“The engineering of these devices and their orchtsh to produce particular effects was the
work of the modern state, the appropriator and ggss® of the law. That this institution was the
most central and commanding project ever to erterworld of Islam is nothing short of a
truism. As the primary and leading institution ofirBpean modernity, it constantly defined,
redefined and influenced nearly every entity witthich it came in to contact. Whether
incorporated into the Muslim world by imposition orimesis, its defining, constitutive and
fundamental features were nearly identical everyahl claimed the exclusive right to wage
war outside and, with the same exclusivity, to edser violence within its own domains; it
declared itself sovereign while developing systéematechanisms of surveillance and discipline;
it lived on nationalism as the body lives on cietall blood; it appropriated the exclusive right to
make and enforce law; and in all of this it wasligefather of the citizen. As a man was head of
the family, the state was the head of society. fdten-state thus combined among its attributed
the power to rule and subdue, and the right ang utlefend, promote, and claim possession of

the nation, nationhood, nationality, and their sabjthe citizen*®

“One of the most salient features of the natiotestits totalistic appropriation of the domain of
law, an appropriation that presupposed centratinaéind bureaucratization of the legal system.
There was no room for judges’ law-making, othervas#efining attribute of the British case law
system. Case law is a diffused phenomenon, ladkircpncentricity, a clear voice of authority
and a textual homogeneity that can pronounce thig ¢d the state in an authoritatively clear and
unmistakable fashion. A strong colonialist regimend later nationalist governance) thus

required the code, the statute and the act as ébadsal control. Even the British engaged in this

205Wael Hallag, An Introduction to Islamic Law (U.S.lAniversity Press Cambridge, 2009) at 118
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form of legislation in their legal reconstructiohtbe colonies.®® Thus, the state has acquired a
complete monopoly over law making. The only arelha left is the ‘ibadat (acts of worship).

Even in this category it controls subjects like ata®’

The code not only embodied the objectives of thensstate, but was also the primary means
by which Oriental legal systems were re-engineét®édaw was a part of the nation, and
therefore it had to be national, becoming the prineanbodiment of the nation-state’s will and

ambitions.

Even with the end of the colonial-era and the akeationalism in Muslim countries, the basic
structures introduced by the colonial masters ey in place. This is because the nationalist
elite needed modernist structures not only to ehgie Western colonization but also to rule their
own populations efficientl{®"While the main objective of the colonials was eaduiw
subjugation, the nationalist elite aimed at totdér Since law was the exclusive domain of the
state, even though the law was substantively abdtantially that of the Shariah, at the end it
was the state that decided the scope to which, feethver at all it was applicable. “This is

precisely the meaning of sovereignty, and sovetgiigmno one else’s business but the stat®.”

In this sense the claims of Western scholars liteursebrink that the nation-state allows the

Shariah to become total are basefédde argues that this was not the situation thatioeth
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under the Islamic empire. The Shariah never pemdeall aspects of lifé"? This assumption is
based on a misunderstanding of Islamic law; thaecsire of it has already been discussed.
Furthermore, the Shariah cannot become total iatiam state because the legitimacy of law has
shifted from the domain of religion to that of teate. Whereas, it was the scholars of the
doctrinal schools that decided questions of legitiy it is now the state, whose capacity itself,
being a fictional person incapable of performinigreus duties, is doubtful according to the
dictates of Islamic law. Furthermore, since theiamastate has restructured and replaced the
fundamental institutions associated with the Sharidivorcing its textual sources from its
methodology and legal system there is little tovprthat there is a place for Islamic law in the

Western concept of a nation-state at all.

Problems related to sovereignty and the natiore¢tave continued to cripple the Muslim world.
After gaining independence and adopting moderiyslim states were forced to depend on a
capitalist economy as well as technology. This teddependency on Western countries
economically and otherwise. Adopting modern insibios led Muslim states to new pitfalls
rooted in colonialism. “The state- the most overpong project of modernity- has therefore
come to the Muslim world to stay, in effect cregtthis most fundamental dilemma for Muslims
around the world: if Islamic law governed sociehdastate for over twelve centuries, and if the
rule of law had a significance beyond and aboventlbelern state’s concept of such rule, then
how is that sacred law accommodated by the irnatlbike fact of the state, in effect the maker of
all laws? This is the question that permeatesdbéd of all the discourse and practice of politics

and law in today’s Muslim world®**

It is notable that even Christian thinkers strugghgth the concept of sovereignty. The Catholic
scholar Jacques Maritain, who was the princip&rpreter of the works of Thomas Acquinas in

the twentieth century, stated that only God is seiga and the best political order was one that
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recognized this. In his view, Christianity shouldt ibe combined with capitalism. Man is a
spiritual and material being that has a relatigmdli God. Therefore, his morals, as well as

social and political institutions must reflect tHi¥' He stated:

“It is my contention that political philosophy mug¢t rid of the word, as well as the concept, of
Sovereignty:-not because it is an antiquated cdnaapby virtue of a sociological-juridical
theory of “objective law”; and not only because tlmncept of Sovereignty creates insuperable
difficulties and theoretical entanglements in theldf of international law; but because,
considered in its genuine meaning, and in the petsg of the proper scientific realm to which
it belongs — political philosophy — this concepingrinsically wrong and bound to mislead us
if we keep on using it — assuming that it has baenlong and too largely accepted to be

permissibly rejected, and unaware of the false otations that are inherent in ft:®

4.1 Pakistan as an Islamic State

Pakistan was created in 1947 to serve as a homéarde Muslims of the sub-continent after
gaining independence from the British. Pakistad&ntity was distinctly Islamic and its reason
for coming into existence was asserted as beinglypueligious. Its founders however were anti-
colonial nationalists. The Objectives Resolutiorcldeed Allah as the sole sovereign of the
universe. While sovereignty belonged to Allah, esadelegated to the State of Pakistan. This
declaration was problematic from its very beginnirig betrayed the tension between the
sovereignty of Allah and that of the state Due to this, the legal history of Pakistan hasnbee

marked by a serious strain that the claim of “daled sovereignty” implies. Its founders were
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modernist and their ideals were primarily Westedye to which they promoted the

administrative, bureaucratic and political insiibas of the nation-state. While the Objectives
Resolution advocated a Western system of governéralso stated, “Muslims shall be enabled
to order their lives...according to the teachings seglirements of Islam as set out in the Holy

Quran and the sunnd"”

Since the birth of Pakistan the ulama advocatetdthealaws of Pakistan should be reviewed so
that anything in them that was repugnant to thehiea@s of the Shariah was struck down. The
idea was that the Shariah should be applied inrdacce with the principles of the traditional

doctrinal schoolé!®

When the first constitution was finally promulgaté&dhad an article that later became known as
the repugnancy provision. The effects of this &tmn the application of Shariah in Pakistan
were long lasting and the article was carried orth# Constitution of 1973, which is the one

being followed in Pakistan to date. Article 198 tbeé Constitution stated, “no law shall be

enacted that is repugnant to the Injunctions @infsés laid down in the Holy Quran and Sunna.”
However, this article was restricted by clausesn@ &, which required that if any law was

contrary to the Shariah, a temporary advisory camesisubmit a proposal to the National

Assembly. However, they precluded the courts fromarimg any cases that bore on Article
19821

The dilemma became obvious4ra ur Rahman v. The StafEhe prime minister pardoned some
criminals who had been convicted for the crime ofraber. Under Islamic law, murder is not a

crime against the state. Rather, it is a mixedtrajithe individual and Allah, with the right of
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the individual being predominant. Only the familiytbe victim can pardon the offender. The
court held that the Objectives Resolution is a atqanstitutional instrument. However, State

v. Zia-ur-Rahmant was held that is not a supra-constitutionatrin®ent. Rather its status is that
of a preamble, and it was incorporated as $ffth.was inserted in the Pakistan Constitution of
1973 in the form of Article 2A by President’s Orawr.14 of 1985.

Until Zia ul Haq came in to power, the courts conéd to interpret the law according to the
common law case method. Furthermore, the repugnpraysion was left dormant. With Zia

began the process of IslamizatfGh.

Zia ul Hag was also responsible for the creatiothefFederal Shariat Court in 1980. Its task was
to adjudicate on which laws were in contraventioithie Shariah. Once such a law was found, it
would cease to have any effect. The Federal Sh&@aatrt had limited jurisdiction. It could

neither adjudicate on constitutional matters, nmt itl have jurisdiction over the fiscal law,

procedural law and law of personal status. It wae atructurally limited because the Supreme
Court could reverse its decisions. Furthermoregesithe judges of the Shariat court were not
ulama, their decisions were not always consonanth& ordinances that General Zia had

promulgated, neither were they consistent withttaditional rules of the Sharigf?

With time, members of the ulama class were appodiatejudges of the Federal Shariat Court.

Furthermore, in 1998 the Enforcement of Shariatif@mtce was promulgated which declared

220Imran Ahsan Khan Nyazee, Theories Of Islamic Lawe Tethodology of ljtihad (Pakistan, Islamabadrtst
Research Institute Press, 1984)39

State v. Zia-ur-Rahman,PLD 1972 lah. 382

221Wael Hallag, An Introduction to Islamic Law (U.SUniversity Press Cambridge , 2009) at 149

222\ 1id at 150



59

that the Shariah was the “supreme source of laRakistan and the Grundnorm for guidance of
policy-making by the staté®®

The Peshawar Shariat Bench challenged the limitaton the jurisdiction of the Federal Shariat
Court. It interpreted these exclusions as bearinghe Shariah itself and not on the state’s
legislative pronouncements on personal stétti.ruled that the orphaned child was not entitled
to his or her parent’s share that the parent whalce gotten were they alive. Thus, section 4 of
the Muslim Family Law Ordinance was repugnant @ $hariah. The government appealed this
decision and the higher court overturned it, stptimat the Peshawar Bench did not have the
jurisdiction to decide on the matter and only thgidlature, including the Council of Islamic
Ideology, which is its advisory body, was competendetermine it.

In March 2000 the Federal Shariat Court held tkatisn 4 would not have any effect. It decided
that it was for the legislature to find a solution the orphaned grandchildren. It agreed with the
Council of Islamic ldeology that the aunts and escbf these children should be required to
provide for these children as if they were memldrgheir own families. However, the court
stated, that the moral and social conditions ofig?aki society were not ready for the imposition
of such an obligation. Instead of imposing a dutycare upon the relatives, it required a
mandatory will. This ruling seems to be based enllief that since the moral community no
longer exists, placing a duty of care would lead &pcial outcry?®®
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4.2 Conclusions

To conclude, the following remarks can be made akstamic law and its interaction with the
nation-state. First, the Shariah in its traditiofa@m was not just a judicial system and a legal

doctrine, but also a systematic practice that wkted to the world around#°

While the substance of the Shariah gave direcbaotial morality, it did not impose itself upon
it coercively. As far as procedure was concerné@, ¢ourts were pre-capitalist and non-
bureacrati¢?’

The Shariah’s legal pluralism gave it flexibiliturthermore it was a system embedded in the
social order by which it was created, by the oridgelf.?*® Due to this Islamic law not only
provided a link between metaphysics, theology dra rhaterial world, but also infused legal
norms with in a social order, largely by way of nagidn rather than imposition. The process of
adjudication was therefore tied to the world aroirfé’

Furthermore, Islamic law was not engaged in tramsifog society, or managing or controlling it,
unlike the modern state. The separation betwedtigablrealities and the legal system allowed

the mediation of “the agency of custom and sociafatity.” *°

Since the Shariah’s task was explicating doctriméiyidual opinions of jurists did not form law

in the way that we understand the concept tGday¥he law today is primarily a code and a
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statement of the will of the sovereign. Traditiolsamic law was an exercise in interpretation.
It did not involve the state or its coercive powEnis was because there was no state in the first
place. The Shariah was not subject to change hgldgign. Therefore, it did not express the
interests of the dominant class, unlike the siamtive find in the modern nation-st&té.Under

the Shariah, the rule of law was a much more pe@sgthenomenon compared to what it is in its
modern forn?3?

In the nation-state the Shariah has been reducadtaly of texts devoid of any social context,
at the same time being subjected to a type ofipslibat it had nothing to do with in pre-modern
times?** This transformation of the Shariah has occurneel @ its clash with the concept of a
modern staté® This is because now the state is the master ofaths. It has destroyed the
traditional institutions in which the Shariah ogech The Shariah became a type of positive law
that was the result of the state’s will. The fortehind this transformation were codification,
centralization, bureaucratization and homogenipatio name a fe®*® These devices ensured
complete compliance and militarization, which dne primary support of the modern stéte.
These procedures helped divorce the Shariah frenarithropological past, stripping it of its

relevance®

Whereas in the past the Shariah remained outsidecliliches of dynastic rule, with its

codification it was transplanted with in the ststricture, thus subjecting it to a political praxes
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that it had largely remained outside of beforestmaking it the core of political tension in the
world**° In the modern world, law is the state’s tool ofitical strategy, used for reengineering
the social ordef*® Law cannot exist without the state and the sttt considered sovereign if
it cannot make its own laff! In this scenario, Islamic law cannot be implementgthout the
agency of the staf&? Due to these factors, when the Shariah is advddatehe modern world,
what comes to mind is a powerful ideology that amhgransforming the social ord€f. The
Shariah has become an element of a moralizing, Sabeething that it was not in its pre-modern
context?**

5 Islamic State: An Oxymoron?

Based on the issues discussed in this thesispllogving conclusions can be made:

. The nation-state was born as a result of the melggiwars of Europe
between the princes and the Pope.

. It was created with the purpose of avoiding extenparticularly religious,
influence, whether in law making or otherwise.

. Thus, the nation-state is sovereign in its ownttamy.

. It is the maker and validator of all laws in theitery under its rule.
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. The ruler is the agent of the state.

. Any contract that exists between the people and diae is purely
theoretical.

. Since the Second World War, systematic efforts Hmaen made to curtail

the sovereignty of the state.

. The rulings of Islamic law imply the existence afuéer.
. The ruler gains his authority through the contcddiay’ah.
. He is the agentwakil), guardian \Wali) and €harik of the Muslim

community, who delegate their affairs to him.

. The effects of this contract permeate all aspetigosernment, from the
immunity and liability of the ruler and judges,ttee operation of thbayt al-mal

. The era of the Rightly Guided Caliphs had elemeasftshe Prophetic
mission, however the element of Divine Punishmermts waken away. To believe
otherwise would have a negative impact on how Igldaw theory views the relation of

Muslims with non-Muslims. Furthermore, it would @lsnean that their era and its
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institutions could not be imitated. Instead, while Caliphs derived their moral authority
from their association with the Prophet, peace fi@nthim, their legal authority was the

result of the contract of bay’ah.

. Under Islamic law, the ruler is responsible notydiok enforcing the rights

of individuals, but also the rights of Allah, to wm he is personally responsible.

. The rights of Allah are immutable and cannot bevended*
. The rights of Allah are really the rights of theop6*®
. Only human beings are the subjects of Islamic lHws even if legal

personality is granted to a non-human, religiousedLcannot be expected of it.

. Islamic law does not recognize a separate legalopetity for the Muslim
community, nor its collective property, the bayinal. To do so would be a great blow

to the rights of individuals under Islamic rule.

. The wagf is a suspension of property. In fact, since tmstiiution is
entirely independent of the state, its existence meaponsible for delay in the entry of
the concept of legal personality in the Muslim wlorColonials had to dismantle it to

245Imran Ahsan Khan Nyazee “Shar’iah Bill of Rights the New Millenium” (2001) Advanced Legal Studies
Institute < http://www.scribd.com/doc/47867444/SakasBill-of-Rights> at 5

246Imran Ahsan Khan Nyazee “Shar’iah Bill of Rights the New Millenium” (2001) Advanced Legal Studies
Institute < http://www.scribd.com/doc/47867444/3aksBill-of-Rights> at 5
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enable the Western system of governance to operatd. contemporary Muslims are

using the concept to demonstrate that Islamic Esegnizes legal personality is baffling.

. The modern concept of sovereignty makes politicah@rity superior to

religious authority.

. Under traditional Islamic law, legal authority leetdomain of the doctrinal

schools. It does not reside with the ruler or goweent.

. The advent of colonialism and the rise of the maState have

fundamentally changed the structure of Islamic law.

. Under the Hanafi concept of wakalah, only the pamgnaging the
business can be su&d.The title in goods always passes to the prinaiptier than the
agent. Since the rights of performance belong ¢oatent, the principal cannot be sued
for performancé’® This means that since the ruler is the agent ef Wmmah, the
Ummah as the principal stays in the background.riile is liable for criminal behavior.
He does not have immunity, unless there is a genamor in official capacity. An
example of this is the case of Sayyiduna Umar (RAY required a pregnant woman to
attend his court. Since he had a reputation fardeery strict, she became so fearful that
she suffered a miscarriage. On the advice of Sagdili (RA) he paid damages to her

for the injury he had causé® The situation in Pakistan, on the other hand ispletely

2

47Imran Ahsan Khan Nyazee , Islamic Law Of Businesga@ization Corporations (Islamabad, Pakistanpmigta

Research Institute Press, 19%8)180

248

Imran Ahsan Khan Nyazee , Islamic Law Of Businesga@ization Corporations (Islamabad, Pakistanmisia
Research Institute Press, 1998) at 24

249

Abd al-Qadir Awdatal-Tashri’ al-Jina’l al-Islamivol.2, 117
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different. Articles 248 (2) and (3) of the condiie prohibit the initiation or continuation
of any criminal proceedings against the presidenind his office. Under the Islamic rule
the Ummah as a whole is responsible for the estaikent of the rights of Allah, and the
ruler is the their enforcer. The authority grantedhe state under western law is difficult
to justify because it is not responsible to Allatmighty. However, the Caliph is

answerable to him.

. The state can be given legal personality undermislalaw as an
administrative tool and as an agent of the Umf3Hhis will satisfy the requirements
of International law. However, it cannot be givetigious duties. The ruler will be the

agent managing the Ummah.

<http:/fislamport.com/w/sys/Web/3794/617.htm?zoorghhght=%C7%E1%CA%DA%D2%ED%D1+%DA%E3

%D1>

250Imran Ahsan Khan Nyazee “Shar’iah Bill of Rights the New Millenium” (2001) Advanced Legal Studies

Institute < http://www.scribd.com/doc/47867444/3aksBill-of-Rights> at 6
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