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Islamic Legal Maxims as Substantive Canons of
Construction:

Hudiid-Avoidance in Cases of Doubt

Intisar A. Rabb*

Abstract

Legal maxims reflect settled principles of law to which jurists appeal when confronting
new legal cases. One such maxim of Islamic criminal law stipulates that judges are
to avoid imposing hudid and other sanctions when beset by doubts as to the scope
of the law or the sufficiency of the evidence (idra’i’[-hudid bi’l-shubahat): the “hudid
maxim.” Jurists of all periods reference this maxim widely. But whereas developed
juristic works attribute it to Muhammad in the form of a prophetic report (badith),
early jurists do not. Instead, they cite the maxim as an anonymous saying of nonspecific
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provenance in a form unknown to badith collectors of the first three centuries after
Islam’s advent. This difference in the jurists’ citations of the maxim signals a significant
shift in claims to legal authority and the asserted scope of judicial discretion, as jurists
debated whether and how to resolve legal and factual doubt. While political authorities
exercised increasingly wide discretion over criminal matters and used it to benefit the
elite, most jurists promoted an egalitarian “jurisprudence of doubt” through insisting
on criminal liability for high-status offenders and heightening claims of the authoritative-
ness and scope of the pudiid maxim as a hadith.

Keywords

ambiguity, doubt, criminal law, badith, hudid, interpretation, legal maxims, lenity,

qawdid fighiyya, shubhalshubahdr

Indeed, avoidance of hudud in cases of doubt
Inna dar'a’l-hudidi b7 l-shubahit

Is ahadith rold by all transmitters of reputed clout. ...
La-hadithun rawihu kullu’l-thigat....!

1. Introduction

Given the appearance or accusation of criminal misconduct, how does
a judge really know when to punish the accused, and what should she
do in cases of doubt? Consider this case:

During the time of the Muslim polity’s fourth caliph ‘Ali, Medina’s patrol
found a man in the town ruins with a blood-stained knife in hand, standing
over the corpse of a man who had recently been stabbed to death. When
they arrested him, he immediately confessed: “I killed him.” He was brought
before ‘Ali, who sentenced him to death for the deed. Before the sentence
was carried out, another man hurried forward, telling the executioners not
to be so hasty. “Do not kill him. 7 did it,” he announced. ‘Al turned to the
condemned man, incredulously. “What made you confess to a murder that
you did not commit?!” he asked. The man explained that he thought that
‘Ali would never take his word over that of the patrolmen who had witnessed
a crime scene; for all signs pointed to him as the perpetrator. In reality, the
man explained, he was a butcher who had just finished slaughtering a cow.

U Abua °l-Hasan al-Shantarini (d. 542/1147), al-Dhakbira fi mahdsin ahl al-Jazira, ed.
Ihsan ‘Abbas (Beirut: Dar al-Thaqafa, 1979), 7:355-7 (s.v. al-Hakim Aba Muhammad
al-Misri).
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Immediately afterward, he needed to relieve himself, so entered into the area
of the ruins, bloody knife still in-hand. Upon return, he came across the
dead man, and stood over him in concern. It was then that the patrol arrested
him. He figured that he could not plausibly deny having committed the
crime of murder. He surrendered himself and confessed to the “obvious,”
deciding to leave the truth of the matter in God’s hands. The second man
offered a corroborating story. He explained that se was the one who had
murdered for money and fled when he heard the sounds of the patrol approach-
ing. On his way out, he passed the butcher on the way in and watched the
events previously described unfold. But once the first man was condemned
to death, the second man said that he had to step forward, because he did
not want the blood of zwo men on his hands.?

In answer to the question of when a judge knows when to apply a
criminal sanction, most legal systems require knowledge beyond a rea-
sonable doubt, that is, virtually incontrovertible proof of the alleged
crime’s commission through evidence that directly points to the accused
as actual perpetrator. One byproduct of this requirement is a principle
that punishments are to be avoided whenever there is ambiguity or
doubt as to the textual basis, evidence, or criminal culpability of the
accused. At common law and in medieval Europe, this took on various
forms.> In modern American law, it is expressed in a legal maxim called
the “rule of lenity.” In Islamic law, we may call a parallel expression

? Ibrahim b. Hashim al-Qummi (d. mid-3rd/9th ¢.), Qadaya Amir al-Mu’minin ‘Ali b. Abi
Talib, ed. Faris Hasstin Karim (Qum: Mu’assasat Amir al-Mu’minin, 1382/[2003]), 88-9,
238 (paraphrased). Both Sunni and Shi‘ scholars cite this as an example of clever hudiid
jurisprudence. See Ibn Qayyim al-Jawziyya (d. 751/1350), al-Turuq al-hukmiyya, ed.
Muhammad Jamil Ghazi (Cairo: Matba‘at al-Madani, 1978), 82-4 (quoting Qadaya ‘Ali
and ‘Aja’ib [abkim Amir al-Mw'minin = Qadayi ‘Ali, as given in the edition of Muhsin
Amin al-‘Amili, ‘Aj@’ib ahkim Amir al-Muw'minin ‘Ali b. Abi Talib ([Qum?]: Markaz
al-Ghadir lil-Dirasat al-Islimiyya, 2000)]); al-Hurr al-‘Amili (d. 1104/1692), Wasa’il
al-Shi‘a, ed. ‘Abd al-Rahim al-Rabbani al-Shirazi (Tehran: al-Maktaba al-Islamiyya, 1383-
1989/[1963-4 - 1969]), 2:172, no. 2.

% For the development of reasonable doubt jurisprudence in the English common law and
in continental European law, see now James Q. Whitman, 7he Origins of Reasonable Doubt
(New Haven: Yale University Press, 2008) (discussing the emergence of the reasonable
doubt doctrine as a version of lenity in England and Continental Europe); see also John
Langbein, 7he Origins of the Adversary Criminal Trial (Oxford; New York: Oxford University
Press, 2003), 334-6 (detailing the methods by which court officials in England avoided
prosecuting criminals as a precursor to the formalized rule of lenity).

9 See United States v. Santos, 553 U.S. __[128 S. Ct. 2020], *6 (2008) (“The rule of lenity
requires ambiguous criminal laws to be interpreted in favor of the defendants subjected to
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the “budid maxim,” which directs judges to “avoid (imposing) fixed
criminal sanctions (budid) in cases of doubt or ambiguity (idra’s
I-hudid b7’ l-shubahat).”

The hudid maxim is a central principle of Islamic criminal law
applied to situations where a judge has no firm textual or evidentiary
basis for imposing a criminal punishment. In the above case, the textual
basis was thought to be certain, as murder is clearly prohibited and as
guilt is usually established through confession or witness testimony.’
But an evidentiary doubt arose as soon as the real perpetrator stepped
in. ‘Ali released the first man and pardoned the second—perhaps
because the facts surrounding the case had become irresolvably doubt-
ful without a failsafe means to validate one story over the other. What
is the legal basis for such practices and how prevalent are they in Islamic
law?

The overwhelming majority of late-medieval and contemporary
jurists—both Sunni and Shi‘i—view the hudiid maxim as a sound
prophetic badith.® Its prophetic pedigree is significant because badiths

them.”) (citations omitted); United States v. Wiltberger, 18 U.S. 35, 43 (1820) (“The rule
that penal laws are to be construed strictly is perhaps not much less old than construction
itself.”). Cf. William N. Eskridge et al., Legislation: Statutes and the Creation of Public Policy,
3rd ed. (St. Paul, MN: West, 2001), Appendix B, 23 (defining the rule of lenity as the legal
maxim “against applying punitive sanctions if there is ambiguity as to underlying criminal
liability or criminal penalty”); Jabez Gridley Sutherland, Statues and Statutory Construction,
ed. Norman J. Singer (Chicago: Callaghan, 1992), § 59.03 (defining the rule of lenity as
a canon of statutory construction providing that “penal statutes should be strictly construed
against the government or parties secking to enforce statutory penalties and in favor of the
persons on whom penalties are sought to be imposed).

> Malikis hold that guilt can be established by “strong” circumstantial evidence, as in
pregnancy of an unmarried woman as evidence of fornication or adultery (zind). On
evidentiary rules, see Subhi Mahmasani, Falsafat al-tashri fi’l-Islim, 5th ed. (Beirut: Dar
al-Tlm lil-Malayyin, 1980 [1st ed. 1946]), 325-76 (English trans., Farhat Ziadeh, 7he
Philosophy of Jurisprudence in Islam (Leiden: Brill, 1961)); and the sections on evidence in
general works of Islamic criminal law, e.g., ‘Abd al-Qadir ‘Awda, a/-Tashri‘ al-jinad’i al-Islimi
(Beirut: Dar al-Kitab al-‘Arabi, 1968); Ramsis Behnam, a/-Nazariyya al-‘amma lil-qanin
al-jind’i (Alexandria: Munsha’at al-Ma‘arif, 1968); Cherif Bassiouni, ed., 7he Islamic
Criminal Justice System (London; New York: Oceana Publications, 1982).

9 See below, pp. 30-34. NB: Though the term “ShiT” can refer to Zaydis, Isma‘ilis, and
Twelver or Ithna ‘Asharis; and although all can be considered in some sense ShiT and the
latter two Imami, for shorthand, I use the term Shi‘ (without qualification) to refer to the
Twelver-Imamis, who comprise the majority of the Shi‘a. When mentioning other Shi‘T
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form an authoritative source of Islamic law. They are taken, alongside
the Quran, to legislate mandatory fixed sanctions for certain grave
offenses. It is the ability to appeal to the Prophet’s normative instruc-
tions that provides jurists with firm legal bases for adjudication, espe-
cially in the sensitive area of criminal law. Thus, the prophetic
provenance of the hudiid maxim may be considered to have facilitated,
indeed anchored, the jurisprudence of Islamic criminal law.

But the maxim was not always prophetic. Hadith scholars of the early
period (i.e., the first three centuries after the Hijra) typically did not
regard it as such. Neither did jurists who applied it during the same
period. It is curious then that in later juristic works the maxim achieves
such prominence as a prophetic badith. What does this say about the
legal basis for the practice of hudid-avoidance and the role of legal
maxims in early Islamic law more generally?

One view of legal maxims is that they reflect substantive canons
of construction. These are presumptions about the meaning of a text
drawn from substantive and structural concerns rather than just lin-
guistic rules of thumb.” An example of a linguistic rule is that jurists

groups, I typically refer to them by the designations for which they have become best
known, i.e., Isma‘ilis and Zaydss.

7 Legal scholars categorize maxims in various ways. In Islamic law, a common strategy is
to divide maxims between textual principles of interpretation drawn from the field of
jurisprudence and accordingly called interpretive canons or maxims (qawa'id usiiliyya), and
principles more closely related to the structure or substance of positive law and called here
substantive canons or maxims (gawd'id fighiyya). In addition, grouped under the rubric of
substantive maxims are five universal maxims that most jurists list as embodying meta-rules
of law along with judicial maxims that govern rules of procedure and evidence. See, for
example, Abt ‘Abd Allah al-Maqqari (d. 758/1357), al-Qawid‘id, ed. Ahmad b. ‘Abd Allah
b. Hamid (Mecca: Jami‘at Umm al-Qura, Ma‘had al-Buhath al-Tlmiyya wa-Ihya’ al-Turath
al-Islami, 198-), 212; Miq4dad al-Suyuri (d. 826/1423), Nadd al-Qawd'id al-fighiyya ‘ala
madhhab al-Imamiyya, ed. ‘Abd al-Latif al-Kithkamari et al. (Qum: Maktabat Ayat Allih
al-‘Uzma al-Marashi, 1403/1982-3), 90-114; Zayn al-Din b. Nujaym (d. 970/1563),
al-Ashbih wa’l-nazd’ir, ed. Muhammad Muti‘ al-Hafiz (Damascus: Dar al-Fikr, 1983),
1:17-9. For other divisions, see, e.g., Jalal al-Din al-Suyuti (d. 911/1505), al-Ashbih wa'l-
nazd’ir, ed. Muhammad al-Mu‘tasim bi-"llah al-Baghdadi (Beirut: Dar al-Kitab al-‘Arabi,
1998), 35, 201, 299, 337; Nasir Makarim Shirazi (d. 1305/1887-8), al-Qawdi‘id al-fighiyya
(Qum: Madrasat al-Imam “Ali b. Abi Talib, 1416), 1:26-7 (five categories). For overviews
of Islamic legal maxims, see Wolfhart Heinrichs, “Qawdi‘id as a Genre of Legal Literature,”
in Bernard Weiss, ed., Studies in Islamic Legal Theory (Leiden: Brill, 2002) (and sources
listed therein); Mohammad Hashim Kamali, “Legal Maxims and Other Genres of Literature
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should follow the plain meaning of the text unless clear indicators
require a departure from that meaning. By contrast, substantive rules
impose interpretive requirements, such as narrow construction, for cer-
tain areas of law such as criminal law. In this context, Islamic legal
theory specifies that only God can impose and has imposed fixed pun-
ishments for certain grave offenses; it follows that hudid punishments
cannot apply without a clear statement that a certain activity falls within
the ambit of the prohibition.® Moreover, the extremely harsh nature of
hudiid punishments marks them as deterrents against moral offenses.’
In significant ways, the hudiid maxim captures these ideas of divine
legislative supremacy and deterrence theory, and translates them into
a canon of narrow construction for matters relating to criminal law.
This essay traces the transformation of the maxim from its earliest
appearance to its later conception. I first examine the maxim as it
appears in hadith collections during the first three centuries AH, then
I assess its parallel appearances in juristic works, where citations of it

in Islamic Jurisprudence,” Arab Law Quarterly 20, 1 (2006): 77-101; Wolfhart Heinrichs,
art. “Kawaid Fikhiyya,” EI*-Supplement (Online Edition: Brill, 2008).
In American law, divisions similarly fall along linguistic and substantive principles of

interpretation, the definitions of each revealing significant differences compared to Islamic
law. Linguistic and jurisprudential principles generally are much more fluid and less
systematic than the ones articulated in the usiz/ al-figh literature. Substantive principles
arise from precedents and policies drawn from the common law, other statutes, or the U.S.
Constitution. See, e.g., Eskridge et al., Legislation, 818-9; see also ibid. 920 (adding a
category of “extrinsic aids” for interpretation drawn from the same sources as those of
substantive canons but specifying linguistic principles). For other divisions and treatments,
see, e.g., Edward L. Rubin, “Modern Statutes, Loose Canons, and the Limits of Practical
Reason: A Response to Farber and Ross,” Vanderbilt Law Review 45 (1992): 579-91, esp.
580 (linguistic canons); James J. Brudney and Corey Ditslear, “Canons of Construction
and the Elusive Quest for Neutral Reasoning,” Vanderbilt Law Review 58 (2005): 1-116
(summarizing major theories).

8 See, e.g., Abu ’I-Salah al-Halabi, a/-Kifi fi ’l-figh, ed. Rida Ustadi (Isfahan: Maktabat
al-Imiam Amir al-Mu’minin ‘Ali al-‘Amma), 404 (noting the Shi‘i view that pudiid violations
are acts known rationally to be major moral offenses (2ba’ih) that also warrant a punish-
ment as specified by God); Mawardi, Hawi, 1:101 (citing the similar Sunni view of a
3rd/gth century scholar, Ibn Qutayba (d. 276/889), that hudid are “punishments with
which God deters people from committing prohibited [acts] and encourages them to follow
His commands”). See also the overviews of Islamic criminal law listed in note 5.

7 See, e.g., al-Sharif al-Murtada (d. 436/1044), Intisir, ed. Muhammad Rida al-Sayyid
Hasan al-Kharsan (Najaf: al-Matba‘a al-Haydariyya, 1971), 252; Mawardi, Hawi, 1:99.
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differ significantly. Only after this period do hadith collectors and jurists
alike begin to ascribe prophetic origins to the maxim. Accordingly, I
examine later badith collections only to uncover entirely new versions
of the maxim as a badith now attributed to the Prophet. Finally, I turn
to the later juristic sources to consider new legal conceptions and appli-
cations of the maxim. It is here that we can readily observe the firm
entrenchment of the maxim in Islamic criminal jurisprudence, after it
was transformed from an anonymous principle into a rule that was
regarded as both a central canon for resolving legal doubt and a pro-

phetic padith.

I1. The Hudid Maxim as a Hadith?'’

A. Early Hadith Collections

Hadith scholars and critics of the first three centuries AH adduce several
versions of the hudiid maxim—none of them in the form that came to
be popularized as above. Only two of the six canonical Sunni padith
collections—those of Ibn Majah and Tirmidhi—record a version. The
earlier collections of ‘Abd al-Razzaq al-San‘ani and Ibn Abi Shayba
contain an additional five."" All attribute the maxim to various
Companions and to early jurists.”> With one exception, none of these
scholars seriously thinks that this was a prophetic statement. The single

19" Detailed references for each badith version of the hudiid maxim, along with the col-
lections in which they appear and the full chains adduced for each are listed in the Appendix.
This section will reference only works and the death dates of traditionists mentioned in
the text where specifically relevant to the argument.

' The Musannafs of ‘Abd al-Razzaq and Ibn Abi Shayba are illuminating because they
record statements from their teachers and from earlier jurists; they do not confine themselves
to authenticated prophetic reports as the canonical collections mainly attempt, especially
the principal two, the Sahips of Bukhari and Muslim. They also preserve records of 1+/7%-
and early 2"/8"-century written works and teachings. See Harald Motzki, Die Anfinge der
Islamischen Jurisprudenz. Ihre Entwicklung in Mekka bis zur Mitte des 2./8. Jahrhunderts
(Stuttgart/Leiden: Brill, 1997), trans. Marion Katz, The Origins of Islamic Jurisprudence:
Meccan Figh Before the Classical Schools (2001), esp. 51-73.

12 That is, Companions ‘Umar, ‘A’isha, Ibn Mas‘ad, Mu‘adh b. Jabal, and ‘Ugba b. ‘Amir,
as well as jurist Ibrahim al-Nakha (d. c2. 96/717) and traditionist Ibn Shihab al-Zuhri
(d. 124/742). See Appendix.
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attribution to the Prophet is a weak one, according to Ahmad b. Hanbal
and most other traditionists.”* The other four canonical collectors do
not mention the maxim. And there appear to be no records of the state-
ment in Shi‘T sources of the time.'*

In sum, no hadith collector of the early period reliably traced the
hudid maxim to the Prophet. Moreover, there is no record at all in
extant badith compilations from the first three centuries of what was
to become the standard version of a common “prophetic” maxim (idra’i
I-hudid bi’l-shubahbat).” Only later—beginning in the mid-4*/10®
century—do we find attributions of the maxim to the Prophet, and
even then, not reliably.'

What we are left with then is this picture: In collections of traditions
from the first three centuries AH, we find versions of the pudiid maxim
that differ from what would become the standard formulation. Few
thought those versions to be of prophetic origin and none thought the
standard formulation to be prophetic. It is not that no one knew of the
standard version in that early period. As elaborated below, that version
circulated simultaneously amongst scholars familiar with versions

9 Of the hadith scholars surveyed here, Ibn Majah is the only one who attributes the
report to the Prophet (by way of Abit Hurayra); Ahmad b. Hanbal and later hadith critics
reject this version (or its attribution to the Prophet) as inauthentic because of a problematic
link in the chain of transmission. See Ahmad b. Hanbal, Musnad, ed. ‘Abd Allah al-Darwish
(Beirut: Dar al-Fikr, 1991), 5:416; see also Appendix.

9 That is, not as a badith; it is apparent, however, that the maxim is recognized through
language echoing the standard formula at least as early as the 3'//9% century. See Qummi,
Qadliya, 253-4 (quoting ‘Al ruling’s that the /add does not apply to a man accused of illicit
sexual relations: udri’ ‘anh al-hadd).

19 For a similar observation, see Maribel Fierro, “When Lawful Violence Meets Doubt,”
215-9, hypothesizing that the failure to include the maxim indicates a position against the
practice of hadd avoidance. However, as I discuss below, inclusion seems less a matter of
support than factors relating to circulation and requirements of badith-authenticity; the
maxim was widely used in a standard form by contemporary jurists without any of them
asserting that it was a prophetic badith. It thus makes sense that the maxim would not
appear in canonical or any other eatlier padith collections as a prophetic badith.

19 Sunni collectors Ibn ‘Adi (d. 365/976), Daraqutni (d. 385/995), and Bayhagq (d. 458/
1066) record chains that attribute the hadith mostly to Companions. Isma‘ili collector
Qadi Nu‘man (d. 363/974) lists no chain, and Imami collector Ibn Babawayh (d. 381/991-
2) attributes the saying to the Prophet without a chain. Whenever there is some hint of
prophetic attributions, badith critics typically assail them for weak links in the chains of
transmission.
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contained in the books of both hadith and law. Instead, traditionists of
the early period affirmatively regarded these statements as non-pro-
phetic. Where then did they come from?

B. Scholarly Perspectives on the Hudud Maxim as a Hadith

Joseph Schacht and Maribel Fierro astutely have doubted the prophetic
provenance that later jurists attached to the hudiid maxim as a hadith.
Accordingly, they engage in critical attempts to locate its origins by
time and place."”

Schacht traces its origins to second-century Kufa. According to his
common link theory, the report would have been introduced in the
time of the famous Medinese traditionist Ibn Shihab al-Zuhri (d. 124/
742); he is the lowest common link in a chain that proliferates from
him to Yazid b. Ziyad and other Kufan traditionists."® Zuhri, Yazid, or
later traditionists would have initiated and consistently spread the chain
leading up to Zuhri because the earlier “fictitious part” (i.e., the Pro-
phet—A’isha—Urwa—Zuhri) was regarded as particularly strong and
reliable, thereby lending authority to the statement appended to a reli-
able padith chain. Moreover, one might add that at least some early
transmitters of this badith should have come from Medina, where the

17 Joseph Schacht, Origins of Muhammadan Jurisprudence (Oxford: Clarendon Press, 1950)
180-9 (section on “Legal Maxims: Pt. 2, Ch. 6); Fierro, “When Lawful Violence Meets
Doubt.”

'8 See Appendix (isndd map). Schacht posits that a common link in transmission chains
indicates that a report emerged at the time of the common link and was later attached to
more authentic chains of different versions of the same report. Finding that most common
links occur in the first half of the 2"/8% century, Schacht concluded that Islamic law could
not have been older than that period. Schacht, Origins, 171-75. For an elaboration of this
theory, sce G.H.A. Juynboll, “Some Isnid-Analytical Methods Illustrated on the Basis of
Several Woman-Demeaning Sayings from Hadith Literature,” in Hadith, ed. H. Motzki
(Aldershot; Burlington, VT: Ashgate/Variorum, 2004), 175-216. For criticisms of this
theory, see Motzki, Origins, 25-6; M. Mustafa al-Azami, On Schachts Origins of Muham-
madan Jurisprudence (Riyadh: King Saud University; New York: John Wiley and Sons,
1985), 154-205; see also G.H.A. Juynboll, Muslim Tradition: Studies in Chronology, Pro-
venance, and Authorship of Early Hadith (Cambridge; New York: Cambridge University
Press, 1983), 214 (“The common link, if there is one, is often only a useful tool from which
to distill an approximate chronology and possible provenance of [a] badith.”); ibid., 217
(adding that the common link phenomenon was buried under accretions and concluding
that it is a rarely noticeable phenomenon therefore of limited utility).
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Prophet and his followers—said to have articulated the saying—lived;
and that if the Medinese Zuhri indeed heard the saying from earlier
authorities, he would not have been the only one, such that more chains
with Medinese authorities are to be expected. The absence of non-Kufan
transmitters in the chain, other than Zuhri, would support Schacht’s
idea that the statement is of Kufan stock and was projected back to
Medinese authorities before being ascribed to the Prophet.

This absence is not, however, quite as absolute as appears from the
chains that Schacht analyzed. When the full range of the badith collec-
tions of the period are taken into account, a slightly different picture
emerges. Specifically, from the Medinese Zuhri, the chain fans out to
non-Kufan traditionists ‘Uqayl and Burd." Nevertheless, the presence

19 These two traditionists are Shami. Aba Khalid ‘Uqayl b. Khalid b. ‘Aqil (d. 144/761-2)
is from Ayla (in present-day Aqaba, Jordan) and Abi °I-‘Ala’ Burd b. Sinan (d. 135/752)
was originally from Damascus before he moved to Basra. See Ibn Sa‘d (d. 230/845),
al-Tabaqar al-kubra, ed. ‘Ali Muhammad ‘Umar (Cairo: Maktabat al-Khanji, 2001), 7:519
(‘Uqayl); Abt °1-Hajjaj al-Mizzi (d. 742/1341), Tahdhib al-Kamal fi asma’ al-rijal, ed.
Bashshar ‘Awwad Ma‘raf (Beirut: Mu’assasat al-Risala, 1992), 20:242-5, no. 4000 (‘Uqayl),
4:43-6, no. 655 (Burd); Shams al-Din Muhammad b. Ahmad al-Dhahabi (d. 748/1348),
Tadhbkirat al-huffiz, ed., Zakariya ‘Umayrat (Beirut: Dar al-Kutub al-Ilmiyya, Muhammad
‘Ali Baydin, 1998), 1:161-2 (‘Uqayl); idem, Siyar a'lam al-nubala’, ed. Husayn al-Asad
Shu‘ayb al-Arna’iit (Beirut: Mu’assasat al-Risala, 1981), 6:151, no. 64 (Burd).
Additionally, there are references to a potentially non-Kufan Yazid b. (Abi) Ziyad, whose
identity is confused in the sources—which variously cite him as Basran, Damascene, or
Kufan. Further, there is a Medinese Yazid who is confused with the Damascene one. (The
sources are uncertain as to whether the proper name is Yazid b. Ziyad or Yazid b. Abi Ziyad,
or whether those were two different people who transmitted to and from some of the same
traditionists.) In sum, there were four potential candidates of known traditionists named
Yazid b. (Abi) Ziyad who lived at the time of the one found in these chains, each from one
of the aforementioned regions. The Yazid in the chains for our report of the hudiid maxim
is not the Basran or the Medinese, neither of whom transmitted traditions to prominent
traditionist Waki‘ b. al-Jarrah as did the Yazid in the pudiid maxim chains. Instead, he may
have been the unreliable Damascene who transmitted from Zuhri and to Muhammad b.
Rabi‘a, as in one chain for the pudiid maxim. On the Damascene Yazid, see Ibn Abi Hatim
(d. 327/939), al-Jarh wa’l-ta‘dil (Hyderabad: Matba‘at Jam‘iyyat D@’irat al-Ma‘arif
al-‘Uthmaniyya, 1970), 9:262-3, no. 1109 (da'ifj; Ibn ‘Adi (d. 365/976), al-Kamil fi du'afi
al-rijal, ed. al-Lajna min al-Mukhtassin bi-Ishraf al-Nashir (Beirut: Dar al-Fikr, 1984),
7:2714-5 (munkar al-hadith); Ibn al-Jawzi, Kitab al-Du'afi’ wa'l-matrikin, ed. Aba al-Fida’
‘Abd Allah al-Qadi (Beirut: Dar al-Kutub al-Tlmiyya, 1986), 3:209, no. 3781; Mizzi,
Tahdhib, 32:134-35 (munkar al-hadith); Ibn Hajar al-‘Asqalani, 7ahdhib al-Tahdhib, ed.
Mustafa ‘Abd al-Qadir ‘A¢a’ (Beirut: Dar al-Kutub al-Tlmiyya, 1994), 11:285, no. 8037.
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of an overwhelming majority of Kufan transmitters after the early Medi-
nese part of the chain (as noted, the Prophet—A’isha—Urwa—Zuhr)
suffices for Schacht’s point that the maxim may have originated or at
least proliferated most pronouncedly in Kufa.

Schacht believed this scenario to reflect a trend shared by many legal
maxims, generally as sayings of Iraqi origin.”® For him, Kufan traditions
of this type were normally ascribed to Ibrahim al-Nakha‘i (d. ca. 96/
717), as here, then projected back to Ibn Mas‘ad and earlier authorities
all the way back to the Prophet. But his stated assumptions about early
Islamic law led him to conclude that any such ascription to Ibrahim
must have been categorically false, as was the ascription of any hadith
with legal import to any figure in the 1 century AH. For Schacht,
Islamic law—and especially criminal law*'—was too unsophisticated
to have “be[en] possible in the first century;” non-ritual law was
non-existent; and consequently any figure or legal doctrine attributed
to that period, he “dismiss[ed] ... as legendary.”** Accordingly, this
maxim could not be traced back to the “legendary” Ibrahim; instead,
at most, it was attributed to him by his pupil, Hammad b. Abi Sulayman
(d. 120/738), whom Schacht considers the first fully historical Iraqi

He may also have been the reliable Kufan, who transmitted from Zuhri and to Waki', as
noted in most chains for the hudiid maxim. On the Kufan Yazid, see Ibn Abi Hatim, a/-Jarh
wa'l-ta‘'dil, 9:262, no. 1107; Mizzi, Tahdhib, 32:130-1, no. 6988; Ibn Hajar, Zahdhib
al-Tahdhib, 11:284, no. 8035. This puzzle about just which Yazid it was is an example of
the proliferation of names on the basis of corruptions in oral and written transmission
(though there were often other reasons for confusion); it was frequently impossible to tell
which traditionist was meant when copying hadiths from written works. Accordingly, here,
it is impossible to tell conclusively which of the Yazids the traditionists thought transmitted
the text—the Damascene or the Kufan, the son of Ziyad or Abi Ziyad—as these lived at
the same time and place, transmitted to some of the same traditionists, and thus were
regularly confused in the sources.

29 Schacht, Origins, 184 (describing “a considerable number of legal maxims”).

20 Idem, An Introduction to Islamic Law (Oxford: Clarendon Press, 1964), 187 (“There
exists ... no general concept of penal law in Islam. The concepts of guilt and criminal
responsibility are little developed, that of mitigating circumstances does not exist; any
theory of attempt, of complicity, of concurrence is lacking. On the other hand, the theory
of punishments, with its distinction of private vengeance, hadd punishments, ta‘zir, and
coercive and preventative measures, shows a considerable variety of ideas.”) (emphasis in
original).

2 Idem, Origins, 235-36.
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jurist and the “foremost representative of the Kufian Iraqgian school in
the generation preceding Abt Hanifa.”” He concludes that the trajec-
tory of the maxim must have been as follows:

The maxim ‘restrict hadd punishments as much as possible’ started as an
anonymous saying, was then ascribed to the ‘Companions and Successors’
in general, then to a number of individual Companions, and finally to the
Prophet ... . The maxim cannot be older than the end of the period of the
Successors. As an anonymous slogan, the maxim is introduced with the words
‘they used to say’; this is one of the formulas used of ancient opinions.*

In a recent review of Schacht’s theories on this maxim, Fierro agrees
with his placement of the maxim in Kufa but disagrees with his conclu-
sions about dating:

I find it difficult to conciliate what Schacht says in the section on Ibrahim
al-NakhaT with what he had said earlier [in his chapter on legal maxims]. If
the legal maxim “restrict fadd punishments as much as possible” belongs to
the realm of “ancient opinions” circulated by the end of the period of the
Successors, then Ibrahim al-Nakha‘i (d. cz. 96/717) could well have transmit-
ted it on his own (hence the fact that he used the [anonymous] formula kina
yuqdlu) and Hammad just took it from him. Thus, I see no problem in
considering that the legal maxim already circulated at the times of Ibrahim

al-Nakha‘1.?

Unlike Schacht, Fierro distinguishes between two iterations of the
maxim—one that advocates pudiid avoidance “as much as you can” (ma
’stata‘tum) and another—the standard version—that invokes it in the
presence of “doubt and ambiguities” (67'[-shubahit).*® In this way, she

») Ibid., 237-40 (quoted and discussed in Fierro, “When Lawful Violence Meets Doubt,”
221).

29 Tbid., 184 (cited and discussed in Fierro, “When Lawful Violence Meets Doubt,” 220).
%) Fierro, “When Lawful Violence Meets Doubt,” 221.

9 Her more detailed categories differ from mine, see ibid., 219-20, but this basic dis-
tinction is germane to the discussion here. I would group the badith versions into three
broad categories of content. The first prescribes budiid avoidance given some “exculpating
cause” or “to the extent possible,” as in versions 1, 3, and 5, which have questionable
attributions to Ibn Mas‘ad or to Ibrahim al-Nakha‘i. The second category requires hudiid
avoidance typically in the presence of shubha or shubahit, as in versions 4, 6, and 7, with
questionable attributions to the three Companions Ibn Mas‘ad, Mu‘adh b. Jabal, and ‘Ugba
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concludes that the dating was different from the one that Schacht would
have proposed had he made this distinction and seen to which end the
jurists employed each. In other words, Fierro argues that Schacht, if he
allowed the possibility of a first-century dating, would have agreed with
her dating had he noticed this distinction between versions.

The distinction is important, as we can observe jurists referencing
the latter version rather than the former. If we were to take Schacht’s
translation “restrict hadd punishments as much as possible” (emphasis
added) as an indication of the version of the maxim that he was review-
ing, then he missed the presence and thus import of the existence of
two different formulations. More likely, he merely adopted a single
translation of the various formulations of the hadith-cam-maxim. This
we can assume, because we know that he had access to sources referenc-
ing both formulations, as in Aba Yusuf’s Kizib al-Khardj. Accordingly,
when he referred to Ibrahim al-Nakha‘l, he seems to have had in mind
either the “as much as you can” or the 67’ /~shubahbat version, without
distinguishing between the two; and on his theory, either or both would
be the oldest form(s) of the maxim as one of the anonymous “ancient
sayings.” While such conflation may be a reasonable strategy in some
contexts where a single padith has different wording, here, it obscures
a material difference. Fierro has one view of the importance of disag-
gregating the two for dating, and my study takes another view of the
significance of this distinction for early Islamic legal practices.

For Fierro, the “as much as you can” version came first, and the
“doubts and ambiguities” version followed later in an attempt to curtail
the arbitrariness of the former. In her estimation, hudiid avoidance was

b. ‘Amir (version 4) and with other attributions to Zuhri (version 6) or ‘Umar (version 7).
The third category combines the first two and/or offers a rationale for pudiid avoidance, as
in versions 2 and 8. Version 2 is noteworthy because it becomes the most oft-cited (in later
works) and most widely diffused, with eight independent chains in contrast to the single
chains of all other versions. This version combines the “as much as possible” and “ambiguity”
language with a rationale explaining why budiid sanctions should be avoided. It alone
appears at all levels of the hadith collections—the pre-canonical, canonical, and post-
canonical collections of ‘Abd al-Razzaq, Ibn Abi Shayba, Tirmidhi, Daraqutni, and Bayhaq;
it also appears in juristic works as early as Aba Yasuf’s Kizidb al-Kharij. Most hadith scholars
reject the single strands connecting any version of the badith back to the Prophet, but find
that the attributions to ‘A’isha or later transmitters, such as Zuhri, or jurists, like Ibrahim
al-Nakha‘i, to be sound. For details, see Appendix.
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quickly linked with “concern for people of high social standing,” which
“must have been influential in the formulation of the principle idra’s
al-hudid bi-l-shububat.” With this concern at the back of the minds of
the elite, she elaborates, “[t]he only way for Muslims of high social
status to escape the hudiid penalties was to create a culture of indulgence
in which every possible means was to be used in order to avoid the
punishment, as reflected in the [“as much as you can”] formula ... >
To that end, she relates several stories from later historical reports that
she takes as proof that “the general and indiscriminate import of that
saying ... was the oldest formula ... .

She then describes a sea change:

By the second half of the second/eighth century, that formula must have
been seen as no longer acceptable: pudiid had to be taken seriously, especially
under pressure from the ‘pious opposition’ ... . A new wording was necessary,
one that eliminated its indiscriminate and arbitrary character, while still
allowing for possible ways of escaping the penalty, especially when a clever
jurist was able to find a ‘hole’ in the law.”

She postulates that this led to the Hanafi circulation of the standard
tormula (idra’n ’l-hudid b7 [-shubahat) in Kufa. As corroborating evi-
dence, she relies on two central observations. First, the standard version
“is explicitly associated with the two most important pupils of Aba
Hanifa, Zufar and Aba Yiasuf”—who continued to benefit from the
earlier and more flexible formulation.?® Second, this version comes at
times with a telling addendum instructing judges to overlook the faults
of those of high station. In sum, she concludes, elite HanafT jurists who
stood to benefit from a broad disregard of pudiid laws are the ones
responsible for circulating the maxim, and “concern for [such] people
of high social standing ... must have been influential in the formulation”
of the maxim as a prophetic hadith with the standard formula (idra’s
I-hudiid bi’l-shubahatr) > Before addressing these ideas in detail, we turn

&)

7 1bid., 236 (idra’i ’l-hudiid ‘an al-muslimin ma ’stata‘tum).

Ibid.

Ibid.

Ibid., 222-6, esp. 222-3 (discussing Zufar’s case); see also ibid., 231-2 (discussing Ab
Yisuf’s case).

30 Ibid., 222, 236.
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to the view of the maxim amongst Hanafis, and importantly, other
jurists as well. The aim is to provide a framework for assessing theories
of the maxim’s dating and function.

III. The Hudiid Maxim amongst Early Jurists

A. Hanafis and the Use of the Maxim in Iraq

Abu Hanifa’s circle expounded and applied the maxim early on in the
form that has been popularized amongst most subsequent jurists: idra’s
'l-hudiid b7’ l-shubahbat. But it is not clear that they did so because of a
concern with social class, and it seems very clear that they were not the
ones concerned with producing a prophetic attribution. The sources
suggest that Aba Hanifa himself used the maxim in this popular form,
and we know that his principal associates applied it. Thus, Shaybani
adduces examples in his Kitib al-Athir—applying the principle and
pointing to the position of his teacher Aba Hanifa, who in turn drew
on opinions of Ibrahim al-Nakha‘1.>* Also, as noted above, Abu Yasuf
mentions the popular version—alongside other versions—in his Kizib
al-Kharij.*® Moreover, there are colorful stories of instances in which
Abu Yasuf and Zufar applied the maxim.

32" Muhammad b. Hasan al-Shaybani (d. 189/804), Kitib al-Athar, ed. Khadija Muhammad
Kamil (Karachi: Idarat al-Qur'an wa’l-Ulam al-Islamiyya, 1998-9), 136 (bab dira’ sic]
al-hudid) (citing version 2, see Appendix). Shaybani does not mention the standard version
in this work, where he records traditions that he learned from Abii Hanifa, but tells us that
his teacher adopted a variant of version 2, where Ibrahim al-Nakha‘ attributes the saying
to ‘Umar. There is a problem in his citation: the content is consistent with ‘Abd al-Razzaq’s
record of a report from Ibrahim al-Nakha‘i (on anonymous authority), but the chain is
consistent with Ibn Abi Shayba’s attribution of the report to Ibrahim al-Nakha‘i from
‘Umar. Nevertheless, the basic point is there that Abi Hanifa adopted the maxim.

33 Abt Yasuf records several versions: a form of the standard version (which he attributes
to “Companions and Successors”) along with a few others, for which he provides familiar
isndds. See Abu Yusuf, Kitib al-Kharij, ed. Muhammad Ibrahim al-Banna’ (Cairo: Dar
al-Islah, [1981]), 303 (Arabic text: idra’i ’l-hudiid b7’ l-shubahit ma ’stata‘ tum, wa’ l-khata’
[i’l=afw khayr min al-kbata’ fi’l-uqitba, combining the standard version with the appendage
that appears in various padith versions (ma ’stata‘tum) plus the rationale adduced in the
last part of version 2 (al-khata’ fi ’l-afw ...)); ibid., 305 (Arabic text: idra’u ’l-hudid ‘an
al-muslimin ma ’stata‘tum, fa-idha wajadtum lil-muslim makbrajan fa-khalli sabilahu fa-inna
l-imam la-in yukhti’ fi’l=afw kbayrun lahu min an yukhti’ fi ’l-uqiba, i.c., version 2,



78 LA. Rabb / Islamic Law and Society 17 (2010) 63-125

For example, in a case involving Haran al-Rashid, this famous
‘Abbasid caliph attempted to protect a young family member (possibly
his son) from punishment for committing a sex crime (zin4). According
to the story, Abti Yasuf was a poor, orphaned, no-name jurist who came
to Baghdad after Aba Hanifa’s death. One of the local leaders had
violated an oath, and was looking for a juristic opinion as to what to
do in expiation for what was widely regarded as a weighty sin. When
the leader encountered Aba Yasuf, the jurist told him that he had not
technically violated his oath, and no expiation was due. Pleased, the
man gave Abt Yasuf a sizeable sum of money and secured a house for
him in town close to his own.

One day, this same man went to Haran and found him depressed.
The caliph explained that his sadness had to do with a religio-legal
matter for which he needed the aid of a jurist to render an opinion, so
the man immediately suggested Aba Yasuf. When the latter came, he
noticed a young man with an air of royalty who appeared to be locked
in his room. The young man gestured at Aba Yasuf in an appeal for
help, but the jurist could not make out what he wanted. He proceeded
to his appointment with the caliph.

“What is your opinion,” Hartn asked, “concerning an imdm who
witnessed [another] man committing zind; must [the perpetrator]
receive the hadd punishment?” Surmising that the caliph must have
been referring to one of his family members—the same young man
whom he had passed on the way—Abu Yasuf replied, “No.” Haran
prostrated (in joy). Abt Yasuf explained that his opinion was consistent

together with the familiar is7id transmitted directly to Aba Yasuf rather than through the
intermediate Waki‘: Yazid b. Abi Ziyid—ZuhrI—‘Urwa—‘A)isha); ibid., 303 (Arabic text:
idra’ii ’l-hudid ‘an ‘ibad Allah ma ’stata‘tum, i.e., version 3 together with the truncated
isndd (al-A‘mash—Ibrahim [al-Nakha]), as appears in Ibn Abi Shayba’s version); ibid.,
304-35 (Arabic text: la-an w'attil al-hudid fi’I~shubahar ababb (or khayr) min an uqimahi
fi ’l-shubahat, i.e., version 7, also with the isndd later identified by Ibn Abi Shayba
(Manstr—Ibrahim (al-Nakha‘))—... —Umar)). The saying appears in other editions with
formulations close to the standard one, that is, using shubahat; but this is likely an
interpolation of what later came to be so standard that the copyist easily thought it belonged
in the wording. See, e.g., the edition of Ahmad Muhammad Shakir (Cairo: al-Matba‘a
al-Salafiyya, 1347/[1929]), 181 (Arabic text: idra’ia’l-hudid ‘an al-muslimin |67’ l-shubahat]
ma ’stata‘tum ..., with brackets in original text and a note from the editor that the shubahait
phrase inside the brackets appears in a Taymuriyya manuscript of this work).
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with the Prophet’s instructions to “avoid hudid punishments in cases
of doubts or ambiguities (idra’i ’l-hudiid bi'l-shubahar).” Judicial knowl-
edge is insufficient evidence to establish a crime, he said; with no direct
or corroborating evidence (i.e., a confession or four eye-witnesses to
the act), the matter was sufficiently doubtful to avoid the padd sanction.
(We are reminded of Ali’s decision regarding the murder in Medina
told at the outset, minus the intrigues and favors of royalty.) In grati-
tude, the caliph bestowed upon Aba Yasuf a considerable amount of
money and favor on behalf of the offending prince. According to the
lore, this episode eventually led to Aba Yasuf’s judicial appointment
and ensured his continuing elite status.** The anecdote is obviously a
stylized narration; its effect is to feature the hudiid maxim in popular
form as prophetic.®

The maxim also appears in an episode involving Zufar b. Hudhayl
(d. 158/774), one of the main students of Absi Hanifa after the “two
Companions” Abu Yasuf and Shaybani. For Zufar, the maxim became
a cause for opprobrium on the part of a man named ‘Abd al-Wahid b.
Ziyad. According to the story, when he encountered Zufar, ‘Abd
al-Wahid rebuked him by saying that “you all [i.e., Zufar and the early
Hanafis] have circulated a saying (badith) amongst the people that is
laughable.” “And what is that?” Zufar asked. ‘Abd al-Wahid responded
that “you say ‘idra’i ’[-hudid bi’l-shubahar, but when you are faced
with the most significant (or harshest) punishments, you rule that they
are to be imposed despite the existence of shubahir.” Zufar asked, “How

39 This story is repeated relatively frequently in the literary sources. See Qadi al-Taniikhi
(d. 384/994), Nishwir al-mubddara wa-akhbar al-mudhikara, ed. ‘Abbud al-Shalji (Beirut:
Dar Sadir, 1971-73), 252-4 (for an English translation, see D.S. Margoliouth trans., 7he
Table Talk of a Mesopotamian Judge (London: Royal Asiatic Society, 1922), 136-7); see also
Ibn Khallikan (d. 681/1282), Wafayit al-a‘yan (Beirut: Diar al-Thaqafa, [1968]), 6:381-82;
Ibn al-Wardi (d. 749/1349), Ta’rikh Ibn al-Wardi (Najaf: al-Matba‘a al-Haydariyya, 1969),
1:281 (reporting this event under the year 181 AH); see also Abu ‘Abd Allah al-Yafi7 (d.
768/1366-7), Mir'dt al-jinin wa-ibrat al-yaqzin fi ma‘rifat hawadith al-zaman (Beirut:
Mu’assasat al-A‘lami lil-Matba‘at, 1390/1970), 1:383 (quoting Ibn Khallikan and reporting
this event under the year 182 AH).

39 Scholars recently have taken note of this story in contexts discussing the pudiid maxim.
See Fierro, “When Lawful Violence Meets Doubt,” 231-2; Christian Lange, Justice, Pun-
ishment and the Medieval Muslim Imagination (Cambridge: Cambridge University Press,
2008), 192.
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s0?” ‘Abd al-Wahid responded, “The Prophet said that a Muslim is not
to be put to death for the homicide of a non-Muslim (44f7), but you
say that he is, in the case of dhimmis.” Here, Zufar is said to have
retracted an early Hanafi ruling that a Muslim could receive the death
penalty for intentionally killing a non-Muslim.*

* X ok

Fierro uses such cases recounting the application of the hudiid maxim
to develop a theory that the maxim was a principle employed (or per-
haps designed) to benefit the upper-class and that this was done under
the aegis of prophetic attribution. Thus, it serves as a boon for Aba
Yasuf personally and professionally, and it is food for thought for Zufar
concerning an outlying early Hanafi position. But there are good rea-
sons to discount the prophetic attribution in Aba Yasuf’s story. It is
told some two centuries after the events it relates at a time when the
maxim, as we shall see, is firmly embedded in Islamic tradition as pro-
phetic.’” Abu Yasuf does not himself refer to the maxim as a prophetic
saying in his Kitib al-Kharij. There, the maxim is an anonymous say-
ing in its standard formula and is otherwise attributed to Companions
in different formulations, through various chains of transmission. As
for Zufar, Fierro wonders whether ‘Abd al-Wahid chastised Zufar
because of his associates” incoherent application of the maxim or because
of their (presumed) prophetic attribution. So far as I can tell, this ques-
tion does not seem to arise here, as Zufar does not attribute the saying
to the Prophet in the story. ‘Abd al-Wahid refers to the saying as a
hadith, but there is no indication that he means this in the later Sunni
technical sense of the term as a prophetic statement. Instead, we must

3 Abt Bakr al-Bayhaqi, @/~-Sunan al-kubra, ed. Muhammad ‘Abd al-Qadir ‘At2’ (Beirut:
Dar al-Kutub al-Ilmiyya, 1994), 8:31, no. 15,700; sce also Shams al-Din al-Dhahabi (d.
748/1348), Siyar a'lim al-nubald’, ed. Husayn al-Asad Shu‘ayb al-Arna’ut (Beirut:
Mu’assasat al-Risala, 1981), 8:40-1 (entry for Zufar b. Hudhayl, reporting the story as
related by ‘Abd al-Rahman al-Mahdi [d. 198/813]). Fierro cites this same story as it appears
in Dhahabi. Fierro, “When Lawful Violence Meets Doubt,” 222 (citing Dhahabi, Siyar,
8:38-41, as well as Bayhaqi, Sunan, 8:31). For the early Hanafi rule that a Muslim is eligible
for the death penalty for killing a non-Muslim, see Shaybani, Athir, 218-9 (mentioning
mu‘ahad, nasrani, yahidi, from the first three caliphs; and majiis according to Aba Hanifa).
37 This is outlined in Parts IV and V below. For citations of the maxim as a prophetic
badith in other non-legal works, see Fierro, “When Lawful Violence Meets Doubt,” 226.
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conclude that Abt Hanifa and his associates most likely cited and dis-
cussed the maxim in its standard form as an anonymous saying (as did
Abau Yasuf in Kitab al-Khardj, his teacher Aba Hanifa, and his teacher’s
teacher Ibrahim al-Nakha‘). There is no reliable evidence that they
attributed it to the Prophet. All contemporaneous indications suggest
that they did not. What is certain is that this was a legal maxim that
was applied by Hanafis in Kufa, as Schacht and Fierro concluded. Did
it spread beyond their circle?

B. Other Early Jurists

Sources indicate that the maxim was applied elsewhere in Iraq, Syria,
the Hijaz, and the other major centers of the Islamic world.* In Iraq,
the maxim found broad application by Sufyan al-Thawri (d. 161/778),
a contemporary of Abti Hanifa and his associates, who operated outside
of their circle in Iraq and was considered to be a founder of his own
school. He held, for instance, that the hadd punishment for fornica-
tion or adultery (zin4) is to be averted from a man who has intimate
relations with his mukditaba (a slavewoman who has a contract for
freedom and for whom relations with her master are thus illicit).?* He
also said that the same Jadd punishment is to be avoided by reason of
shubha from a man who has sexual relations with a slavewoman whom

3% Though early sources for practices in Mecca and Syria are sparser than those for Medina
and Iraq, there are indications that jurists followed practices of hudiid avoidance in cases
of doubt there as well. For example, ‘Abd al-Razzaq tells us that ‘Umar b. ‘Abd al-‘Aziz (r.
99-101/717-720), who lived in Medina and then in Syria, along with some others, avoided
determining that there was hadd liability for zind in the case of a woman who married (or
had intimate relations with) her slave, though this was prohibited by ‘Umar b. al-Khattab
and ‘A¢2’. She had been married before, and so she was eligible for the stoning punishment
for zind. As such, ‘Umar b. ‘Abd al-‘Aziz declared that he would have stoned her if it were
not for her ignorance of the law; instead, he commanded her to sell the slave to someone
who would remove him far from the vicinity. ‘Abd al-Razzaq, al-Musannaf fi ’l-hadith, ed.
Habib al-A‘zami (Beirut: al-Maktab al-Islami, 1392/1972), 7:210. Waki‘ (d. 306/918) also
cites instances of hudiid avoidance on the part of the Syrian Umayyad judge Fadila b.
‘Ubayd al-Ansari, for instance. Waki, Akhbir al-qudit, ed. Sa‘idd Muhammad al-Lahham
(Beirut: ‘Alam al-Kutub, 2001), 617. Similar instances of Awza‘Ts practices in this regard
appear in Ibn Qudama’s Mughni and Ibn Hazm’s Muballa.

3 ‘Abd al-Razzaq, Musannaf (1972), 8:430 (yudra’ ‘anh al-hadd).
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he purchased with capital supplied by his business partner.*’ No hadd
sanction would be due in either case because both defendants would
have gained partial ownership of the slavewomen and thus would have
had a reasonable basis for believing that sexual relations with each were
licit. There are several other scenarios to which Thawri applied the
maxim, often in a way that closely echoed the language of the standard
formula.”!

Medinese jurists also applied the maxim. Malik invoked it, holding
that the hadd punishment for zina is to be avoided where a man has
sex with a slavewoman without having the full ownership interest that
would permit him to do so legally.** Another instance of hudiid-
avoidance concerned the question of whether a man incurs badd liabil-
ity for zind in a case where he denies that he consummated his marriage
despite his having been alone with his wife after the wedding. If he did
consummate the marriage and then was proved to have had intimate
relations with another woman, the act would be adultery and the pun-
ishment stoning; if not, the act would be fornication and the punish-
ment flogging. Ibn al-Qasim (d. 191/806), Malik’s student and the
most important jurist in forming early Andalusian Maliki law, told
Sahniin, who transmitted the version of the Mudawwana in which this
story appears, that Malik did not speak to this precise issue, but that
on a related matter, he had cited the pudiid maxim in its popular form
(idra’i’l-hudid bi’ l-shubahait) on anonymous authority. Applying that
principle here, Ibn al-Qasim noted that, by the operation of this maxim,
the hadd punishment is to be avoided until and unless the accused

40 1bid., 8:255 (duri’a ‘anh al-hadd b7’ l-shubba).

4D In many of these cases, he applied the principle without citing the maxim or language
close to it. For instance, he avoided imposing the hadd punishment on a man who
consummated a marriage with a woman who never agreed to the marriage in the first place
and where there were no witnesses or any other signs of a valid marriage, ‘Abd al-Razzaq,
Musannaf (1972), 6:207. For other instances of ThawtTs hadd-avoidance, see Muhammad
Rawwas al-Qal‘ahji, Mawsit‘at figh Sufyan al-Thawri (Beirut: Dar al-Naf#’is, 1990), 241-4.
4 See Malik b. Anas, Muwatta’, narration of Yahya b. Yahya al-Laythi, ed. Bashshar ‘Awwad
Ma‘raf (Beirut: Dar al-Gharb al-Islami, 1996), 3:393 (holding that if a man permits his
slavewoman to have sex with another man, even though this is illegal, the sadd punishment
is to be avoided: duri’a ‘anh al-hadd, and that if a man has sex with his son or daughter’s
slavewoman also, the hadd sanction is to be avoided: yudra’ ‘anh al-hadd).
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admits to consummating the marriage or until and unless witnesses can
be found to testify to such an admission.*

In Egypt, we also find that Shafi‘T applied the maxim. For example,
in his Kitib al-Umm, he invokes it in a case of conflicting testimony
concerning stolen goods. If a thief steals and four witnesses testify
against him, two saying that the item stolen was a certain garment of
one value and the other two saying that it was a different garment of
some other value, does the padd punishment for theft (hand amputa-
tion) apply? On the one hand, the two sets of testimony are sufficient
to establish that the thief has committed a crime, but on the other hand,
the conflict creates a doubt as to which item was stolen. In such cases,
ShafiTheld, the punishment is waived “because we avoid hudiid punish-
ments in cases of doubt,” and this is a “strong” case of doubt.** However,
the thief does not get off scot-free; he is to pay the lesser of the two
values in restitution to the owner.® Also in Egypt, al-Layth b. Sa‘d is
said to have applied the maxim as well, though without citation to its
popular form.*

) Sahntn, al-Mudawwana al-kubra (Beirut: Dar Sadir, n.d.), 16:236 (yuqal idra’iz’ l-hudiid
b1 l-shubahit); see also ibid., 16:276 (used in a similar formula (gad gila idra’ss ’l-hudid
bi’l-shubahat) in considering whether grandparents could be held liable for stealing money
from their grandchildren).

4 Muhammad b. Idris al-Shafi‘l (d. 204/820), Kitib al-Umm, ed. Ahmad Badr al-Din
Hasstn (n.p.: Dar Qutayba, 1996), 7:52-3 (min qibal anni nudri’ al-hudid b7 l-shubba
wa-hadha aqwi ma yudra’ bih al-hadd). Shafi' spent time first in the Hijaz, then Iraq and
Yemen, and the end of his days in Egypt; his Umm is based on his older work written in
Baghdad, a/-Hujja, and it contains his later, sometimes revised, opinions in the figh
chapters. His application of the pudiid maxim may well go back to his earlier opinions in
the Hijaz—where he studied under Malik, amongst others—or Irag—where he interacted
with prominent members of @h/ al-ra’y—both of whom employed the maxim.

) Tbid.

4 Al-Layth b. Sa‘d (d. 175/791), who was highly regarded by Shafi‘i, was called the “Imam
of Egypt” during his lifetime. He received his figh training in Mecca and Medina (under
Malik) but subsequently charted his own path. He is said to have avoided imposing hudiid
punishments when a perpetrator was ignorant of the illegality of the crime, e.g., a man
marrying two sisters or taking on a fifth wife (see Ibn Hazm, al-Muballa b7’ l-ithdr, ‘Abd
al-Ghaffar Sulayman al-Bindari (Beirut: Dar al-Kutub al-Ilmiyya, 1988), 11:247) (cited
in Qal‘ahji, 218), or taking money from the spoils of war to which he was not entitled (see
Muwaffaq al-Din Ibn Qudama, Mughni, ed. ‘Abd Allah b. ‘Abd al-Muhsin al-Turki and
‘Abd al-Fattah Muhammad al-Hulw (Cairo: Hajr, 1986), 8:470; Muhammad b. Ahmad
al-Qurtubi, al-Jami* li-ahkam al-Qur’an (Cairo: Dar al-Sha‘b, [1961?]), 4:260), because of
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In Baghdad some decades later, Ahmad b. Hanbal cited the maxim.
In the form of a prophetic badith, he thought—Tlike other early badith
scholars—that the saying was of dubious authenticity. He noted none-
theless that the Prophet had applied the principle to a woman suspected
of zind who claimed she was raped. That is, the Prophet declined to
punish her for having illicit sexual relations given the possibility of a
lack of voluntariness on her part.”’ It is unclear whether Ibn Hanbal
regarded this report from the perspective of a badith scholar or a jurist,
and this ambivalence later reveals itself in his school’s traditionist juris-
prudence, which—as we will see—takes on differing degrees of oppo-
sition to the hudiid maxim (at least as a prophetic hadith).

Finally, the maxim is attested in the ‘Alid community in Kufa as
well.®® It is listed in the works of ‘AlT’s judgments collected there in the
third century. In one case, a man gave his wife a slavewoman and then
had sex with her. When the woman complained to ‘Ali, accusing her
husband of illicit sexual relations, it became apparent to her that the
man was eligible for the padd sanction. Fearing the harsh consequences
against him, she fell on her sword—perjuring herself, retracting the
testimony, and thereby avoiding the padd punishment.”

kX x>k

The preceding discussion indicates that the maxim was widely applied
in the major regions of the Muslim community where the law was

the presence in each case of a doubt as to culpability. In the first cases, ignorance of the
law diminishes culpability for clearly prohibited acts, while in the last case, the fact that a
man has some ownership interest in the spoils of war exculpates him from the accusation
of stealing from property to which he is not entitled at all.

40 Tbn Hanbal, Musnad, 5:416.

48 For discussion of the canonical Shi1 badith collections, see below, note 62.

) See Qummi, Qadaya, 253-4 (fa-udri’ ‘anh al-hadd). One source has it that ‘Ali advised
his faithful companion, Malik al-Ashtar, to follow the wisdom of the judiid maxim, in a
celebrated letter of investiture and advice upon sending him to be governor of Egypt. See
Ibn Shuba (d. end of the 4%/10% or 5*/11* century), Tubaf al-uqil, ed. ‘Ali Akbar
al-Ghaffari (Tehran: Maktabat al-Sadtgq, 1376): 126-49, 128. This source is dubious, and
the maxim does not appear in the “canonical” version of the letter recorded in al-Sharif
al-Radi (d. 406/1015), Nahj al-baligha, ed. Subhi al-Salih (Beirut: Dar al-Kitab al-Lubnani,
1967), 426-45, letter no. 53. At most, this indicates that the maxim was known in the
circles that the relatively unknown figure Ibn Shu‘ba frequented in the 4%/10" or 5*/11*
century.
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elaborated. Several jurists relied on the standard version, but none of
them understood it to be a prophetic badith—at a time when most
hadith scholars doubted its prophetic attributions and jurists did not
bother to cite any. This is particularly striking in the case of Shafif,
whose work of legal theory, a/-Risila, emphasizes appeals to textual
sources (Qur'an and padith, especially, as well as consensus).*® If his
insistence on these bases is taken at face value to be an indispensable
feature of his jurisprudence, we would expect him to attribute the
maxim to the Prophet if he thought it was a hadith or else to rely on it
as an expression of consensus. His use of the maxim without such
attribution may be taken as an indication that he did not believe it to
be a prophetic padith. He instead applied it as a legal maxim grounded
in other authority, perhaps a type of implicit consensus. On this ac-
count, he would have taken the maxim to express a self-evident or
self-authenticating practice reflecting the consensus of common prec-
edent.

Numerous reports indicate that there was a widespread practice of
hudiid avoidance that predated the jurists of the end of the 1* and 2™
centuries AH, during the time when we have firm textual-historical
evidence of juristic uses of the maxim (that is, beginning with Ibrahim
al-Nakha7). It is perhaps on that basis that Shafi‘T and others avoided
hudiid punishments in certain situations, following the earlier wide-
spread practice.’! This would explain why, in applying the principle,
Shafi‘i simply says that “we avoid hudiid punishments in cases of ambi-
guity” (emphasis added), indicating that this is an axiomatic, widely

>0 See Shifi1, Risala, ed. Muhammad Nabil Ghaniayim and ‘Abd al-Sabiir Shihin (Cairo:
Markaz al-Ahram lil-Tarjama wa’l-Nashr, Mu’assasat al-Ahram, 1988). This is not to signal
agreement with Schacht’s assumption that a jurist will use a hadith if he or she knows it.
Rather, it is to argue precisely the opposite, by noting that there was a material change
between early forms of authority to which jurists appealed (where there was no absolute
need to cite principles deemed to be Sunna in the form of a prophetic hadith, particularly
where they were so widely diffused so as to be considered self-evident practices attested by
continuous community practice), and a later, increasing reliance on hadiths used to claim
or bolster one’s arguments against divergent views and practices.

>V They may have done so out of a notion that the practice traced back to the Companions
and even the Prophet. See Jonathan Brown, “Critical Rigor vs. Juridical Pragmatism: How
Legal Theorists and Hadith Scholars Approached the Backgrowth of Isndds in the Genre
of llal al-hadith,” Islamic Law and Society 14, 1 (2008): 1-41.
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circulating principle requiring no attribution. If accurate, this fits eas-
ily with the idea of a legal maxim in the sense of a formalized substan-
tive canon with deep—but anonymous—roots. In other words, this
maxim is functioning, as do legal maxims in other legal spheres, as a
kind of “super-precedent” for which specific attribution is either unnec-
essary or uncommon.

After the traditionist triumph culminating in the 4* and 5% centuries
AH, this state of affairs changed. By then, the /udiid maxim had become
the central principle of Islamic criminal law, and it usually appeared
with new prophetic attribution amongst its proponents.

IV. Splicing Maxims for a Touch of Class

The prophetic attributions begin in the 4*/10" century.”> As noted,
Daraqutni (d. 385/995) and Bayhaqi (d. 458/1066) copied the earlier
hadith versions, but the chains had by then acquired prophetic ori-
gins. During the same period, Isma‘ili, Sunni, and Imami Shi‘i contem-
poraries recorded formulations that begin with the standard version:
Qadi Nu‘man (d. 363/974), Ibn ‘Adi (d. 365/976), and Ibn Babawayh
(d. 381/991-2), respectively.”® The formulation of Qadi Nu‘man and
Ibn ‘Adi is of particular interest. At first blush, it seems to combine
two different ideas of hudid avoidance and hudid enforcement. And
the combined formulation figures into Fierro’s theory that the maxim
emerged as a tool used originally to benefit the elite.”® The Qadi

52 In another realm detailed below, that of the jurists, we find a prophetic attribution
in the work of Hanafi jurist Jassas (d. 370/981), Abkim al-Qur'an (Cairo: al-Matba‘a
al-Bahiyya, [1928?]), 3:330.

% See Qadi Nu‘min, Da'@im al-Islam, ed. Asifb. ‘Ali Asghar Faydi (Cairo: Dir al-Ma‘arif,
1960), 2:466, no. 1653 (cited in Husayn b. Muhammad Tagqi al-Nari al-Tabarst, Mustadrak
al-Was@’il (Mwassasat Al al-Bayt li-Thya> al-Turath, [1407/1986-7], 18:26, no. 21,911)).
For Qadi Nu‘man’s biography and life as a judge in the early Fatimid empire, see Ismail K.
Poonawala, “al-Qadi al-Nu‘man and Isma‘ili Jurisprudence,” in Mediaeval Isma'ili History
and Thought, ed. Farhad Daftary (Cambridge: Cambridge University Press, 1996), 117-43.
> See Fierro, “When Lawful Violence Meets Doubt,” 233 (arguing that the cases she lists
where high-status offenders used the judiid maxim to escape punishment provide the
background “context [that] makes sense of Ibn ‘AdT’s variant of the saying ... .” Fierro also
uses this variant as evidence in support of her notion that the “as much as you can” for-
mulation preceded the standard version of the hudiid maxim (bi-'l-shubahit): “By the second
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Nu‘man-Ibn ‘Adi formulation goes as follows: “Avoid criminal penalties
in cases of doubts or ambiguities and overlook the faults of the nobles,
except as concerns criminal penalties (idra’i *l-hudid bi’l-shubahat,
wa-aqili’l-kiram ‘atharitibim illé fi hadd min hudid Allah).” The first
part is the standard pudiid maxim, and we will call the second part the
aqili (overlook) saying.

It is doubtful that this maxim existed in this form in the early period.
With one known exception (discussed below), we have no contem-
poraneous reports of it, as the above survey of early traditionists and
jurists reveals. There are questionable references to its presence in Ibn
‘AdT’s works; many scholars attribute the saying to one of his otherwise
unknown writings—usually without a transmission chain—and the
maxim is not to be found in his book on badith transmitters, al-Kamil,
where we might expect it.”” Signifantly, as discussed below, Qadi

half of the second/eighth century, that formula [“as much as you can”] must have been seen
as no longer acceptable: hudiid had to be taken seriously ... . A new wording was necessary,
one that eliminated its indiscriminate and arbitrary character, while still allowing for pos-
sible ways of escaping the penalty, especially when a clever jurist was able to find a ‘hole’
in the law.” Ibid., 236. I take her to mean that the standard formulation as well as the
combined version adduced by Ibn ‘Adi were the new formulations that restricted the maxim
from the “culture of indulgence in which every possible means was to be used in order to
avoid the punishment” and prevented “Muslims of high social status to [continue] to escape
the hudiid penalties” on the basis of the “as much as you can” formulation. Ibid.

> The attribution of this saying to Ibn ‘Adi is problematic. ‘Ayni is the earliest reference
I have identified and the only one to give a chain of transmission (see Appendix, Version
11), though he does not provide his source. See Badr al-Din al-‘Ayni (d. 755/1451), ‘Undat
al-qari ([Cairo]: Idarat al-Tiba‘a al-Muniriyya, 1348/1929-30), 20:259. Several authors
cite a work ascribed to Ibn ‘Adi with a simple attribution to Ibn ‘Abbas, e.g., Jalal al-Din
al-Suyuti, Jami al-abidith (Beirut: Dar al-Fikr, 1998), 1:135, no. 793 (fi juz’ lah min hadith
ahl Misr wa'l-Jazira ‘an Ibn ‘Abbais), whence al-Muttaqi al-Hindi (d. 975/1567), Kanz
al-ummal (Aleppo: Maktabat al-Turath al-Islami, 1969?), 5:309, no. 12,972 (same), and
‘Abd al-Ra’af al-Munawti, al-Taysir: sharh al-jami‘ al-saghir (lil-Suyiti), ed. Mustafa Muham-
mad al-Dhahabi ([Cairo]: Dar al-Hadith, 2000), 1:156, no. 314 (same); Dhahabi, Siyar,
8:36-7, note 2 (s.v. Zufar b. Hudhayl) (quoting without citing Suyiti [above]; also: editor’s
note that akhrajah Ibn ‘Adi fi juz’ lah ‘an Ibn ‘Abbis marfii'an bi’l-lafz).

There is some confusion among later scholars about the proper attribution and source
of this report. For instance, though Munawi attributes it to Ibn ‘Adi in his Zaysir when
commenting on Suyutls al-Jami' al-saghir, he mentions in his Fayd that ‘Abd al-Razzaq,
rather than Ibn ‘Adi, narrates this tradition on the authority of Ibn ‘Abbas. The latter is
incorrect if the San‘ani traditionist ‘Abd al-Razzaq is meant, as no such attribution appears

in his Musannaf. See Muhammad Hasan Dayf Allah, a/-Fayd al-qadir ([Cairo]: Maktaba
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Nu‘man took his attribution of this version of the padith to the Prophet
from an earlier source that had combined the two different sayings,
albeit with likely inadvertence.’® Of equal significance is the fact that,
during the same early period surveyed, both parts of this hadith were
in wide circulation as separate sayings; but the two were quite distinct
in attribution, circulation, and application.

A. Awtribution and Circulation: Two Different Circles

As for attribution, we know that the hudiid maxim in all its versions
was a non-prophetic saying attributed to Companions or adduced
anonymously. Recall that, as a “badith,” it had a Kufan pedigree and
appeared in the canonical padith collections of Ibn Majah and Tirmidhi.
As a maxim, it circulated widely in juristic circles (including Iraq, the
Hijaz, and elsewhere) during the first three centuries AH. As detailed
above, two principal versions of the maxim circulated alongside each
other during that period, though with different versions among the two
camps of traditionists and jurists. What about the agi/i saying?
Sunni and Shi‘ badith literature each present largely uniform views
of the source of the agili saying, none of which accord easily with their
records concerning the provenance of the hudiid maxim. In early Sunni
hadith collections, the aqili saying originates with the Prophet via

wa-Matba‘at Mustafa al-Babi al-Halabi, 1964), 2:142(1). The editor of Ibn Rushd’s Bayin
also indicates that Musaddid narrated this “full” version (tamam al-hadith) in his Musnad,
attributing it to Ibn Mas‘ad mawgifan. It is not clear that he means this version. In
addition, one commentator notes that this version of the tradition is in Ibn ‘Adi’s Kimil.
See the editor’s note in Ibn Rushd al-Jadd, a/-Bayin wa’l-tapsil, ed. Muhammad Hajji
(Beirut: Dar al-Gharb al-Islami, 1984), 16:324, note 169. But my examination of a/-Kamil
revealed no such hadith in that book. See Yusuf al-Biqa‘i, ed., Mujam ahidith du‘afa’ al-rijil
min Kitib al-Kimil (Beirut: Dar al-Fikr, 1988) (s.v. the names of the individual narrators
in ‘AynTs chain); see also Fierro, “When Lawful Violence Meets Doubt,” 218, note 33
(noting that her search for this badith in al-Kimil was inconclusive). The absence of this
version of the hadith in al-Kamil is consistent with the fact that no other scholar cites that
work for this report and Suyutl’s explicit reference to Ibn ‘Adi’s other work (juz’). Ibn
Rushd’s editor seems to be quoting Suyuti’s reference to Ibn ‘Adi’s work mentioned in
al-Jami‘ al-saghir (see above); the editor uses the same language as Suyuti except that he
interpolates f7 ’[-Kamil in place of the source mentioned by Suytti.

59 See below, notes 70-71 and accompanying text.
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‘A’isha—Abia Bakr b. ‘Amr b. Hazm or one of his sons.” As for Shi
sources, Qadi Nu‘man does not record the saying alone, but other Shi‘i
hadith sources do,’® attributing it to Ja‘far al-Sadiq rather than to the
Prophet.”” In both contexts, the chains for the agili saying are wholly
different from those of the hudiid maxim and from the sparse chains
adduced for the combined version at issue.

Circulation and citation of the two statements are quite different as
well. Amongst Sunnis, the hudiid maxim and the agili saying seem to
have circulated amongst different groups of hadith scholars and appear
in completely different sets of canonical hadith collections. Whereas
the transmitters of the hudid maxim indicate a Kufan origin or cir-
culation, the chains of the agilii saying indicate a circulation in the
Hijaz (Mecca, Medina, T2’if), usually alongside other Hijazi sayings

calling on Muslims to overlook the faults of fellow Muslims generally.®

57 The most common versions of the agilii saying (agilic dhawi’l-haya'it . ..), are recorded
with four different endings in Ibn Hanbal, Aba Dawud, Nasa’i, Bayhaqi, Ibn Hibban, Ibn
Rahawayh, and Daraqutni. Nasa'1 includes two other versions with the same chain. The
less typical version is the one that appears in the second part of this badith (agili’-kirim
‘atharatibim ...); it appears only in a few collections. The notable point here is that all
versions of the aqilii hadith trace back to the Prophet via ‘A’isha—...—Abi Bakr b. ‘Amr
b. Hazm or one of his close descendants (i.e., via ‘A’isha—‘Amra—Muhammad b. Abi
Bakr and/or his father Aba Bakr b. ‘Amr b. Hazm, then spreading out from Abu Bakr or
his son).

* Da'd’im is the most authoritative compendium of law for most Isma‘ilis. It is also a
source of Imami Shi‘i hadith, as Qadi Nu‘man recorded traditions attributed to the Imam
Ja‘far al-Sadiq and as some Imami scholars counted Qadi Nu‘min as one of their own. See
Wilferd Madelung, “The Sources of Isma‘ili Law,” Journal of Near Eastern Studies 35 (1976):
29-40, at 29; see also Tabarsi, Mustadrak al-Wasd'il, 18:26, no. 21,911 (citing Qadi
Nu‘man, Da'@’im, 2:466, no. 1653).

) For example, see al-Hurr al-Amilt, Was@’il, 11:534, no. 3 (ajizi [or aqilid] li-ahl al-ma'rif
‘atharatihim wa-"ghfirii lahum fa-in kaffa’llah ‘azza wa-jalla ‘alayhim hikadha, wa-awma'a
bi-yadih ka'annah bi-ha yagull shay‘an).

) Especially the “ta‘dfaw saying,” which encourages people to overlook each other’s faults

so long as offenses have not been brought before the court, in which case adjudication and/
or punishment become mandatory. See ‘Abd al-Razzaq, Musannaf (1972), 10:229, no.
18,937 (Arabic text: ta‘dfaw fi-ma baynakum qabla an ta’tini fa-ma balaghani min hadd
fa-qad wajaba); see also Abi Dawid Sulayman b. al-Ash‘ath al-Sijistani, Sunan, ed.
Muhammad ‘Abd al-‘Aziz al-Khalidi (Beirut: Dar al-Kutub al-Tlmiyya, 1996), 3:137, no.
4376 (for an English translation, see Sunan Abu Dawud, trans. Mohammad Mahdi al-Sharif
(Beirut: Dar al-Kutub al-Tlmiyya, 2008), 5:74.); Nasa'1, al-Sunan al-kubri, ed. Hasan ‘Abd
al-Mun‘im al-Shalabi (Beirut: Mu’assasat al-Risila, 2001), 7:12, nos. 7331-32; Aba
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Whereas the badith versions of the hudiid maxim appear in Ibn Majah
and Tirmidhi, the agili saying appears in Aba Dawad and Nasa’i.!
Neither appears in Bukharl or Muslim. The ShiT evidence likewise
suggests different realms of circulation. Versions of the hudid maxim
appear in Ibn Babawayh’s collection, which draws on mostly Kufan
hadiths reported on the authority of scholars in Qum.*? But neither he
nor any other collector of canonical ShiT hadith records the agili say-
ing. This suggests that Qummi scholars at that time did not regard it
as a hadith, or more pointedly, as a valid principle of law.®> The two
maxims appear together during that time in the Shi sources, as noted,
only in Qadi Nu‘man’s Da'@’im, which draws on a collection of reports

1-Qasim al-Tabarani, a/-Mu'jam al-awsat, ed. Aba Ma‘adh Tariq b. Iwad Allah b.
Muhammad and Abu al-Fadl ‘Abd al-Muhsin b. Ibrahim al-Husayni (Cairo: Dar
al-Haramayn, 1995), 6:210, no. 6212; al-Hakim al-Naysaburi, a/-Mustadrak ‘alia’l-Sahibayn
(Cairo: Dar al-Haramayn lil-Tiba‘a wa’l-Nashr wa’l-Tawzi, 1997), 4:537, no. 82306;
Bayhaqi, Sunan, 8:575, no. 17,611.

U For the two citations in the Sunni canonical collections, see Aba Dawad, 3:137, no.
4375 (English translation in Sunan Abu Dawud, 5:74); Nasa’i, Sunan, 6:468-9, nos. 7253-
58. For other contemporaneous sources and references through the 5%/11% century, see
Ishaq b. Rahawayh (d. 238/853), Musnad, ed. ‘Abd al-Ghafir b. ‘Abd al-Haqq al-Balashi
(Medina: Maktabat al-Iman, 1412/1990-1), 2:567; Ibn Hanbal (d. 241/855), Musnad,
6:181; Aba Ya‘la (d. 307/918), Musnad, ed. Husayn Salim Asad (Damascus: Dar al-Ma’miin
lil-Turath, 1984-94), 8:363-4, no. 4953; Ibn Hibban (d. 354/965), Sahih, ed. Shu‘ayb
al-Arna’tit and Husayn Asad, arranged by ‘Ala’ al-Din b. Balaban al-Farisi (Beirut: Mu’as-
sasat al-Risala, 1407/1987), 1:296; Tabarani (d. 360/970), al-Mu'jam al-awsat, 3:277,
no. 3139; 6:54, no. 5774, 7:302, no. 7562; Daraqutni (d. 385/995), Sunan (Beirut:
Mu’assasat al-Risala, 2004), 3:207; Bayhaqi (d. 458/1066), Sunan, 8:579-80, nos. 17,627-
79. For later sources, see Badr al-Din al-‘Ayni (d. 755/1451), ‘Umdat al-qari, 14:256;
al-Muttaqi al-Hindi (d. 975/1567), Kanz al-ummial, 5:121-24.

2 Ibn Babawayh, Kitab man la yahdurubu ’l-fagih, ed. ‘Ali Akbar al-Ghaffari (Qum:
Jama‘at al-Mudarrisin fi ’l-Hawza al-‘Ilmiyya, 1994), 4:53, no. 90. See also Tabarsi
(d. 1320/1902), Mustadrak al-Wasa’il, 18:26, no. 21,912 (listing the hudiid maxim as it
has been popularized, attributed to ‘Ali without an isnid (from Ibn Babawayh’s Mugni’,
147). For inclusion of the saying in later collections, see Ibn Abi Jumhar al-Ahsa’i
(d. ca. late 9*/15% century), ‘Awili al-la’ali, ed. Mujtaba al-Araqi (Qum: Matba‘at Sayyid
al-Shuhada’, 1983-1985), 1:236; Husayn al-Tabataba’i al-Burtjirdi, Jami* ahadith al-Shi'a
(Qum: Matba‘at al-Mihr, 1992), 23:328 (citing Ibn Babawayh, Fagih).

) The agili saying appears elsewhere in the Shi‘i hadith corpus. For example, al-Hurr
al-‘Amili, Was@'il al-Shi'a, 11:534, records a version of the saying (citing Fura [= Kulayni,
Kafi)).
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from not only Kufa and sources familiar toTwelver Imamys, but also
the Hijaz and sources circulating amongst Zaydis.*

The appearance of the agiliz maxim in the Hijaz does nothing to
support an idea of early circulation of the double maxim. The Da‘@’im
is an abridged law manual rather than a badith work designed to pre-
serve legal rules in the form of authentic prophetic adiths with their
chains. For this reason, Qadi Nu‘man often splices together hadiths of
different provenance or omits chains altogether to support a particular
legal proposition.®> Here, the fact that he draws on early badith collec-
tions from Iraq (where the hudiid maxim was circulating as a hadith)
and the Hijaz (where the agili maxim was found), plus the virtual
absence of the padith in joint form in the first three centuries of the
Islamic period, together indicate that it is quite possible that he or
someone from whom he copied his badiths placed these separate sayings
together too. In fact, a closer examination of early Shi‘T sources dem-
onstrates that this is indeed most probably what happened.

Without transmission chains in any of his surviving works, we are
initially uncertain whether Qadi Nu‘man got the combined version of

) Qadi Nu‘man extracted the reports in Da'@’im, from which he omitted transmission
chains, mostly from his massive work of law-related hadith, Kitib al-Idih, which gathered—
among other sayings—#adith attributed to the Prophet’s family together with their trans-
mission chains. See Qadi Nu‘man, Kitib al-Igtisir, ed. ‘Arif Tamir (Beirut: Dar al-Adwa’,
1996), 9-10 (describing his /4ah); cf. idem, Idah, ed. Muhammad Kazim Rahmati (Beirut:
Mu’assasat al-A‘lami lil Matbii‘at, 2007) (the surviving fragments of hadiths on ritual law).
See also Poonawala, “al-Qadi al-Nu‘man,” 121, 128 (noting that he added more Zaydi and
Maliki components to the Da'a’im as well); Madelung, “Sources of Isma‘ili Law,” 29 (noting
the Imimi and Zaydi components). Kitib al-Idah is mostly lost, but from the surviving
portion, Madelung reconstructed the sources from which Qadi Nu‘man drew, at least in
the extant section on ritual law, and locates them in the late second and early third centuries
in sources circulating outside of Qum. The earliest recorded books from which he drew
are Kitib al-masi’il and the Jami' by ‘Ubayd Allah b. Halabi, who transmits directly from
Ja‘far al-Sadiq (d. 148/765) and died in his lifetime; the last is the Kizib of Hammad b.
Tsa (d. 208/823-4 or 209/824-5). Madelung, “Sources of Isma‘ili Law,” 30. He concludes
that the work was a compromise between Imami and Zaydi law—materially based on
authoritative sources of both but, against the Zaydi tendency, emphasizing the authority
of the Imams, especially that of Ja‘far al-Sadiq, over other ‘Alids. Ibid., 32.

) Madelung, “Sources of Isma‘ili Law,” 29 (“He usually quotes only a single tradition on
any question in support of actual doctrine, or simply formulates it himself ... .”).
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the maxim from Sunni or other Shi‘i sources.® The sources suggest, at
most, that Qadi Nu‘man may have been familiar with the pudiid maxim
through Sunni® or Imami®® circles. Yet a look at the Zaydi sources
shows where he got his extended version of it.

The maxim was cited by Zaydism’s eponymous school founder, Zayd
b. ‘Ali (d. 122/740), according to his grandson. Though it does not
appear in the Musnad collecting hadiths attributed to Zayd, the maxim
is in a work collecting his teachings, called the Amli.* From that work,
we see where Qadi Nu‘man copied his long version of the maxim, inas-
much as we know that he copied from written Shi sources for his works
on law; in the Amali, it was already a double-maxim, combined and

) In addition to the compound version in the Da'd’im, a simple version of the hudiid
maxim appears in Qadi Nu‘man’s a/-Igtisir, 108, where he simply reports at the end of the
chapter on pudiid that punishments are to be avoided in cases of doubt or ambiguity
(wa-yudra’ al-hadd bi’l-shubba ...). The standard, if not compound, version thus probably
appeared in a/-Idah and his subsequent abridgments of that work (from which all but the
ritual law section is lost), though there is no hudiid maxim in his short didactic poem,
al-Muntakhab.

67 As for Sunni sources—specifically the Maliki and Hanafi schools in which Qadi Nu‘man
is believed to have started out—we know that they regularly invoked the judiid maxim
during this time in Ifrigiya and elsewhere. On Qadi Nu‘man’s religious and legal affiliations,
and “conversion” from Sunnism to Isma‘ili Shi‘ism, see Ismail K. Poonawala, “A Recon-
sideration of al-Qadi al-Nu‘man’s ‘Madhhab,” Bulletin of Oriental and African Studies 37,
3 (1974): 572-9.

%9 The Imamis of course have it, as Qadi Nu‘man’s contemporary, Ibn Babawayh (d. 381/
991-2), includes it in his badith compilation. (The other compilers of the Imami hadith
canon, Kulayni (d. 329/941) and Tsi (d. 460/1067), do not.) In principle, Qadi Nu‘man
and Ibn Babawayh could have gotten the udiid maxim from a common source available
to both of them at the time the former wrote a/-Idib (i.c., between 297/909 and 322/934,
during the first Fatimid caliph al-Mahdf’s reign) and/or Da‘'@’im (around 349/960). On
the dating of these texts, see Poonawala, “al-Qadi al-Nu‘man,” 121, 126. But this was likely
not the case, because the sources informing them as well as the versions that they cited
differed considerably. Instead, there is a more direct link between Qadi Nu‘man’s version
of the maxim and a version known in Zaydi circles.

) See Zayd b. ‘Al (d. 122/740), Musnad (also called al-Majmii al-fight), ed. ‘Abd al-‘Aziz
b. Ishaq al-Baghdadi (San‘@’, Yemen: Maktabat al-Irshad, 1990), 297-304 (kitib al-hudid);
Ahmad b. Tsa b. Zayd (d. 248/869), Amali (also called Kitab al-Ulim), collected and
commented upon by Muhammad b. Mansiir b. Yazid al-Muradi al-Kafi ([Yemen]: Yasuf
b. al-Sayyid Muhammad al-Mu’ayyad al-Husn1?, 1401/1981), 211. See also ‘Ali b. Isma‘il
al-San‘ani, Kitib Ra’b al-sad' (Beirut 1990), 3:1390-1405 (preserving Ahmad b. ‘Is3’s Amali,

with commentary).
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attributed to the Prophet: gila Rasil Allah [s.a.w.] idra’i’l-hudid bi'l-
shubahat wa-aqili’ I-kiram ‘atharatihim illa min hadd. From the chain,
we know that the padith was copied from a book.” It seems to have
been not uncommon for padiths of similar topics like these to have
appeared side by side in early notebooks and for later copyists to divide
the run-togther badiths sometimes incorrectly, as here, and attribute
them together to the Prophet and as if through an independent chain
of transmission, also as here. In other words, Qadi Nu‘man did not do
the splicing; he copied from an earlier Zaydi work where the hadiths
were already conjoined—perhaps inadvertently—and attributed to the
Prophet.”!

X x>k

A similar process may have occurred in the Sunni context, where there
is a general lack of overlap between the hudiid maxim and the agili

7 Ahmad b. Isa b. Zayd, Amili, 211 (recording the following chain: Muhammad—
Husayn b. Nasr—Khalid—Husayn [b. Mukhariq]—]Ja‘far [al-Sadiq]—his father [Muham-
mad al-Bagir]). Cf. Hossein Modarressi, Tradition and Survival: A Bibliographical Survey
of Early Shi‘ite Literature (Oxford: Oneworld, 2003), 275-6 (noting that Abi Junada
al-Salili [Husayn in the above chain], a late 2"/8%* century Kufan transmitter of hadith
from Ja‘far al-Sadiq [as appears in the above chain] and Misa al-Kazim with strong Shi‘i
leanings, authored a work called Kizib Jimi* al-ilm, and that this work appears to have
been quoted extensively in Ahmad b. ‘Is3’s Amali, always through the same chain of trans-
mission; that chain of transmitters [Husayn b. Nasr b. al-Muzahim—Khalid—al-Husayn
(b. Mukhiriq)], i.e., the same one noted in our copy of Ahmad b. ‘Isi’s Amali, referred to
hadiths taken from this work).

D Furthermore, we know that the simple version of the hudiid maxim was circulating in
the Zaydi community at a point contemporary to Qadi Nu‘man, as the Imam al-Hadi ila
’I-Haqq (d. 298/911)—although rejected by later Zaydis—appealed to it during his life-
time, though without citing it as a fadith and not in compound form. See Muhammad b.
Sulayman al-Kafi (d. after 399/921), Muntakhab (San‘a’: Dar al-Hikma al-Yamaniyya,
1993), 413, 416. As a general matter, the maxim was not compound at that time and it
did not appear as a Prophetic hadith in most Zaydi works until the modern period. Compare
Ibn al-Murtada (d. 840/1437), Kitab al-Azhar and al-Bahr al-zakbkhir in addition to
al-Natiq bi’l-Haqq’s Kizib al-Tahrir (no citations to the maxim in any of these works), with
Muhammad b. ‘Ali al-Shawkants Nay! al-awtar, eds. Muhammad Hallaq and ‘Izz al-Din
Khattab (Beirut: Dar Thya’ al-Turath al-‘Arabi, 1999), 7:109, and San‘ani, Kitib Ra'b
al-sad', 3:1390, 1393, 1405 (citations to the maxim, though not as a hadith). On modern
Zaydis, and particularly ShawkanT’s appropriation of Sunni badiths (as he does here with
the hudiid maxim), see Bernard Haykel, Revival and Reform in Islam: The Legacy of Muham-
mad al-Shawkani (Cambridge; New York: Cambridge University Press, 2003). (Thanks are

due to Najam Haider for directing me to several Zaydi sources.)
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saying. As noted above, jurists of the early period regularly cited and
applied the hudid maxim.” But they rarely, if ever, cited or applied the
aqili saying to validate the practice of avoiding criminal sanctions when
it came to the elite.”” This saying is missing in the works of Ibn Abi
Shayba, ‘Abd al-Razzaq, Shafi‘i, Aba Yasuf, Malik, and most others
who wrote or recorded juristic opinions during that period. One of the
few traditionist-jurists of the period to mention the agili saying, Ibn
Rahawayh (d. 238/853), records it but not the pudiid maxim.”
Exceptionally, Ahmad b. Hanbal (another traditionist-jurist who
postdates the other major Sunni school-“founding” jurists by some
decades) records both maxims, having grappled with but overcome the
incompatibility problems between them. He rejects the prophetic attri-
bution of the hudid-avoidance hadith and is ambivalent about whether
hudiid punishments ever could or should be avoided.” But he supports
a particular version of the agili saying that is at odds with the lenient
one cited by Ibn Rahawayh. As with the hudid-avoidance maxim, there

72 Jurists like Shafi'i, Abi Yisuf and Malik, in addition to traditionist compilers of law-
related Jadith like ‘Abd al-Razzaq and Ibn Abi Shayba, record and show applications of
the hudiid-avoidance hadith but not the agilii saying. See above section on the early jurists.
73 Abi Bakr b. Muhammad b. ‘Amr b. Hazm, a Medinese judge and /adith scholar under
‘Umar I, is said to have promulgated the /adith in Medina, but he and other jurists applied
it in forms that supported enforcing rather than avoiding fudid laws.

74 Tbn Rahawayh (d. 238/853), Musnad, 2:567 (aqilii dhawi’[-haya’ at zallatihim, without
the hudid exception). On Ibn Rahawayh’s jurisprudence, see Susan Spectorsky, “Hadith
in the Reponses of Ishaq b. Rahwayh,” Islamic Law and Society 8, 3 (2001), 407-31 (noting
that, in his responses to specific questions (asi’il), Ibn Rahawayh relied more on scholarly
opinion and Companion sayings and less on prophetic badiths than a Schachtian view of
traditionists and of ShafiTs influence initially would lead one to surmise); cf. eadem, trans.,
Chapters on Marriage and Divorce: Responses of Ibn Hanbal and Ibn Rihwayh (Austin: Uni-
versity of Texas Press, 1993), esp. 1-59 (introduction with a detailed biography of Ibn
Rahawayh); ‘Abd al-Ghafir b. ‘Abd al-Haqq al-Balashi, a/-Imim Ishiq b. Rihawayh
wa-kitabuh al-Musnad (Medina: Maktabat al-Imin, 1990) (expanded biography of Ibn
Rahawayh).

75 As we saw above, Ibn Hanbal acknowledged the report that the Prophet avoided a hadd
punishment in at least one instance, but he rejected the notion that his act had a more
general application, as represented in one of the hadith formulations of the maxim of which
Ibn Hanbal was aware. As such, he seemed to have restricted the scope of the practice, or
at least some of his later followers understood him to have regarded hadd avoidance in that
case as a one-time exception rather than a prospective rule or general principle of hudid
laws.
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are many versions of the agilii saying.”® The relevant difference among
them is the occasional inclusion or exclusion of a “hudiid exception,”
which stipulates that any lenient stance toward the minor faults or mis-
demeanors of high status members of society is inapt when it comes to
hudiid crimes. For such serious crimes and moral offenses, the hudiid
exception emphasizes that those of high status are subject to punish-
ment like anyone else.

Worth noting is that, while Ibn Rahawayh does not mention the
hudiid exception, Ibn Hanbal includes it, as do Ibn ‘Adi and Qadi
Nu‘man and most others who quote the hudiid maxim in addition to
the agili saying.”” As such, these versions with the hudid exception
tend toward hudiid enforcement rather than hudid avoidance. While
both the hudiid maxim and the aqili saying were known by his time,”
Ibn Hanbal’s treatment suggests that the lack of overlap between them
amongst the hadith collections and juristic works was not fortuitous.

79 There are three other differences in terminology, as follows: (1) the term used for

“overlook” is variously tajawazi, aqili, ajizi, or ibtabaliz; (2) the term used to refer to those
of high status is alternatively al-kiram, dhawi ’l-haya’it or hay'a, dhi’l-muri’ aldhawi
l-murit' at, dbawii’[-sakha’, and even dhawii’[-buyit (as in Muhammad Amin b. Fadl Allah
al-Muhibbi, Khulisar al-athar fi a‘yin al-qarn al-hidi ‘ashar (Beirut: Maktabat Khayyat,
[1966]), 4:422—though this author or the teacher who related it to him apparently copied
or paraphrased the term incorrectly); (3) the terms used for “faults” or “misdemeanors”
include ‘atharitibhim, zallatihim, dbilla. For a list of several versions, see al-Muttaqi al-Hindj,
Kanz al-‘ummal, nos. 12,975-84, 12,987-88. The second set of terms (kiram, dhawi
"l-hayd’t, etc., loosely translating as “those of high station”) is perhaps most interesting, as
it raises questions about just which class of people the maxim is designed to encompass.
For an excellent discussion of class distinctions in Islamic history (through the 8"/14"
century), see generally Louise Marlow, Hierarchy and Egalitarianism in Islamic Thought
(Cambridge; NY: Cambridge University Press, 1997).

77 'The version with the pudiid exception appears more widespread. Both versions, with
and without the pudiid exception, appear in Nasa’i and Ibn Rahawayh. Aba Dawid, Ibn
Hanbal, Bayhaqi, Daraqutni, Tabarani, and Ibn ‘Adi only have the version with the budiid
exception. See above, note 61.

78 We have already seen that the agili saying was scattered through the padith literature.
It also appears regularly in compilations of sayings and proverbs of the time, notably,
without the Judiid exception. See, e.g., Abt ‘Ubayd al-Qasim b. Sallam (d. 224/838), Kitib
al-Amthil, ed. ‘Abd al-Majid Qatamish (Mecca: Jami‘at al-Malik ‘Abd al-‘Aziz, 1980), 1:52,
no. 68. See also Marlow’s discussion and the citations therein, indicating circulation of this
same saying in the pre-Islamic period. Marlow, Hierarchy and Egalitarianism, 27-8, note
78.
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As an opponent of gratuitous budiid avoidance, he found the hudid
maxim spurious and the agili saying wholly unacceptable without a
hudid exception. Though other scholars disagreed with him about the
hudiid maxim, most came to signal agreement with his sentiment
against the aqiliz saying. Accordingly, that saying virtually disappears
from subsequent legal literature,”” while the udiid maxim figures pro-
minently.

B. Legal-Theoretical Rejection of Class-Based Distinctions

With this survey, we are now in a better position to revisit theories
about the provenance and social context of the hudiid maxim. In the
form of a padith, it was certainly of Kufan stock, though the standard
form circulated in centers outside of Abu Hanifa’s circle, such as Bagh-
dad, Egypt, and Medina. Questions of dating linked to the socio-legal
import of the maxims are more complicated.

Enter the notion of a “touch of class.” Recall Fierro’s suggestion that
the two versions of the hudiid maxim reflected a historical trend of
favoring the social elite in criminal proceedings. To support her point,
she provides many examples of how the maxim was indeed used and
abused to favor the rich and powerful. The historical point outlining
this social context is not to be denied. Yet it is questionable whether
this trend can support her associated argument about dating. She argues
that, of the two forms she has highlighted, the vague phrase “as much
as you can” preceded the more specific phrase “doubts and ambiguities
(shubahar).” The latter replaced the former, she argues, in an attempt
to curtail and obscure the maxim’s arbitrary elite-favoring aspects with
objective standards that would avoid the censure of the “pious oppo-
sition.”®

79 An exception appears, perhaps predictably, in later Hanbali literature, when Ibn Qayyim
al-Jawziyya cites the aqiliz saying with its hudid exception, as had Ibn Hanbal. See the
collection of his figh opinions: Jami‘ al-figh, ed. Yusri al-Sayyid Muhammad (al-Mansiira,
Egypt: Dar al-Wafa’ lil-Tiba‘a wa’l-Nashr wa’l-Tawzi‘, 1428/2007), 6:414 (citing and
commenting on a citation to the saying as a adith by the 5"/11* century Hanbali luminary,
Ibn ‘Aqil: agili dhawi’l-haya’ at ‘atharatibim illa’l-hudid).

89 Fierro is suggesting that shubahait is more of a technical term and thus more limited
than ma ’stata‘tum. She posits that the latter preceded the former, which emerged as a
response to the “pious opposition,” such as Ibn Hanbal, Ibn Majah, and Tirmidhi (and
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The distinction made by Fierro is an important one, if not necessar-
ily to support her hypothesis. In noting the differences between the two
forms of the maxim, and in calling attention to the legalistic tenor of
the shubahit version, her intervention may explain why the standard
version becomes central in the later juristic literature. Indeed, both
hadith scholars and, as we will see, jurists graft a prophetic attribution
onto the standard version in the later period, signaling a preference
for the more legalistic phrase. But this is not to say that shubha was a
well-defined technical term during this period (the sources suggest that
it was not) or that the standard juristic version itself came later (the
sources suggest that it did not).

The sources indicate that the differences in the form of the maxim
in the early period were a matter not of sequence, but of genre. Our
examination of the first three centuries of adith and legal literature
revealed that the badith versions and the standard version of the hudiid
maxim circulated in two completely different arenas, simultaneously.
Hadith scholars concerned with one set of criteria for recording tradi-
tions included in their collections a set of reports different from the
maxim used by jurists interested in using another set of criteria for
expounding law. Thus, hadith scholars cited the various versions of the
maxim but never mentioned the standard version, which did not meet
their criteria for padith reliability; meanwhile, legal scholars consistently
cited the standard version when articulating and applying the law. This
practice clarifies an important feature of the early legal system. Both
camps knew of both versions. The jurists, however, did not regard their
formulation as prophetic in origin; still, they cited and applied the

later Ibn Hazm), who were concerned that the law be applied in an egalitarian way. See
Fierro, “When Lawful Violence Meets Doubt,” 227, 236 (noting traditions forbidding
Muslims from interceding on behalf of one’s [high-status] peers). This view of the technical
nature of the term shubahat bears out in the later sources, and its more exacting potential
may indeed explain why jurists picked up and standardized the shubahait version over the
other as, gradually, they elaborated the concept and contours of shubha. See below, notes
83, 127. At the same time, arguably (at least for the likes of Ibn Hazm), the shubahair
version provides a framework no more or less arbitrary than any other version of the maxim
during the period in question (the first two to three centuries). More importantly, as  hope
to have demonstrated here, both versions are contemporaneous to one another, but circulate
in different scholarly circles; and, as I argue elsewhere, the elaboration of shubha comes
later: jurists who invoke it do not dress it with any marked precision until the 4" and 5
centuries AH.
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hudiid maxim as a substantive principle of criminal law that drew on
earlier precedent. In other words, though the wording was not author-
itative, the precedent—as expressed in the maxim—was. In this way,
the hudid maxim reflected a settled legal principle even as early as the
late 19/7™ or 2"/8"* century, when Ibrahim al-Nakhai, Shafi‘i, Malik,
Abu Yasuf, and others cited it as axiomatic and repeated it in a standard
form.

Having established that genre rather than sequence better describes
the differences between basic versions of the hudiid maxim, what of the
other versions that combine it with the agiliz saying? The existence of
this version in Ibn ‘AdT’s work, Fierro suggests, provides corroborating
support for the historical trend of favoring the elite in criminal laws.
Here is where timing does come into play. While the agiliz saying was
as old as the hudiid maxim, the combined version attributed to Ibn ‘Adi
and Qadi Nu‘man was not. It came later through the combination of
these two different sayings circulating in two different regions in the
earliest period. Additionally, even if the two sayings were known in the
same region at some point at least in the mid-3"/9™ century, as indicated
by Ibn Hanbal’s reference to both, was the prescriptive value of the
aqili saying intended to avert hudiid punishments from those of high
social status? Perhaps so without the pudiid exception, but emphatically
not with it. We have seen that Ibn Hanbal’s version of the agili saying
co-opts a known saying that reflected societal norms of privileging the
elite, but makes clear that their privilege does not exempt them from
hudid liability. It may be that he and his cohorts emphasized the hudiid
exception precisely to curb elite privilege in applications of hudiid laws.

In sum, whereas the “arbitrary” and “objective” versions of the hudiid
maxim circulated side-by-side in the early period (through the 3%¢/9
century), the widespread aqiliz saying was disregarded amongst jurists
in the hudiid context at that time, and it certainly was not appended
to the hudid maxim as a single saying in the badith context. The aqili
saying was attached to the hudiid maxim after the principle of manda-
tory hudiid enforcement across-the-board had won out; the addition
carried a hudid exception designed to underscore, not subvert, the
principle that the elite were not exempt from criminal liability.

It is doubtful then that elite Hanafi jurists whose social peers stood
to benefit from relaxed hudiid laws were responsible for circulating the
standard (or combined) version of the pudiid maxim, at least not pri-
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marily in order to favor the upper classes. The stories about Zufar and
Abau Yasuf are unavailing. Remember that in his rebuke of Zufar, ‘Abd
al-Wihid does not claim that Zufar attributed the maxim to the Pro-
phet. The story about Abt Yasuf, which does adduce a prophetic attri-
bution, comes from a 4™ century source—by which time the maxim
had come to be regarded widely as a prophetic padith. Moreover, the
several examples from early legal sources applying the maxim to the
underprivileged and non-scholarly classes show that this principle was
not one meant just for the elite.”!

All of this notwithstanding, it is doubtless true—at least in the liter-
ary memory of the Muslim historians—that some jurists used the
maxim to benefit the elite, as the many examples Fierro adduces show.
She well describes the social context that no doubt rankled jurists like
Ibn Hanbal and Ibn Hazm, who wanted more principled applications
of the law based on authentic traditions and who opposed the maxim
on grounds of authenticity and coherence. But such preferential treat-
ments likely incensed hudiid maxim proponents—amongst the Hanafis,
Shafi‘is, Malikis, and Shi‘a—who accepted the authority of the maxim
regardless of its status as a prophetic hadith and also displayed sensi-
tivities to abuse of the maxim. They labored to curb social and political
abuses too by defining the proper contours and scope of the maxim—
sometimes with the effect of critiquing the overuse of the maxim, but
more often objecting to its underuse.

It is important not to conflate the practice with the theory of the
maxim in considering questions of provenance and juristic conceptions
of the law. In practice, as Fierro shows, criminal law application was
often at odds with theory. The theory was one of consistent hudid
avoidance following authoritative practices from the earliest period, as
enshrined in the hudiid maxim. In society, hierarchy took hold in crim-
inal and other areas of law early on; but where jurists accommodated
it generally, they resisted it in criminal law, and this led to exaggerated
attempts to avoid criminal sanctions in the laws on the books through

80 E.g., the cases cited above, notes 38-41 (indicating some instances where the maxim
was used to favor the uneducated, non-elite new converts who lacked high social status).
To be sure, it is not clear that Fierro is suggesting that the maxims were intended to benefit
the elite exclusively; rather, she emphasizes that the maxim likely emerged from and was
casily abused by the elite in practice.
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a robust “jurisprudence of doubt.” Attempts to flatten class distinctions
in prosecutions thus later appeared in the form of the modified agili
saying appended to the original judiid maxim. As shown below, sub-
sequently, jurists insisted on the equal-treatment theory of hudiid avoid-
ance and championed the Judiid maxim as the central substantive canon
of criminal law for all defendants regardless of status or political pull.

V. The Hudiid Maxim amongst Later Jurists
A. Juristic Proponents

The hudiid maxim appears in the earliest Islamic legal texts, as jurists
cite and apply it in considerations of criminal violations. From the
4%/10™ century onward, Hanafi, Shafi‘i, Maliki, and Imami Shi‘i jurists
developed the doctrine of doubt and continued to apply the maxim
widely, as both a precedential padith-text and a central maxim of Islamic
criminal law.®? By the time of the rise of the collections of legal maxims

8 The earliest juristic attribution of the maxim to the Prophet that I have been able to
find from a source verifiably ascribed to its writer is that of the Hanafi jurist Jassas (d.
370/981), Abkim al-Qur'in, 3:330; around the same time, the Qayrawani biographer
Khushani records an incident where the Cordoban Maliki jurist ‘Abd al-Malik b. Habib
(d. 238/853) attributed the maxim to the Prophet as well. See Muhammad b. al-Harith
al-Khushani (d. 361/971 or 371/981), Akhbar al-fuqahd wa’l-mubaddithin, ed. Salim
Mustafa al-Badri (Beirut: Dar al-Kutub al-Tlmiyya, 1999), 190. The maxim appears
elsewhere in sources that suggest even earlier juristic attributions to the Prophet, but the
possibility of interpolation cannot be ruled out, and seems likely, as contemporaneous
sources indicate that no other 2"/8" or 3'/9"-century figure deemed the maxim pro-
phetic—even though most later sources suggest that they did. For example, there is the
citation to Ibn Habib—both a jurist and a traditionist—who reportedly used the maxim
as a prophetic saying to save his brother Hariin from an accusation of blasphemy. See
Khushani, Akhbdir, 186-91. Another prominent Maliki jurist of Cordoba, Muhammad b.
Ahmad b. ‘Abd al-‘Aziz al-“Utbi (d. 255/869), reported a case in which a man suffering
from extreme hunger sold his wife to another man for funds; Malik’s student ‘Abd
al-Rahman b. al-Qasim reportedly invoked the maxim as a badith to avoid the punishment.
See Ibn Rushd al-Jadd (d. 520/1122), al-Bayin wa’l-tapsil, ed. Muhammad Hajji (Beirut:
Dir al-Gharb al-Islami, 1984), 16:324 (quoting the ‘Utbiyya: qad ji'a ’[-hadith idra'i
[-hudiid b7’ l-shubahait). (I owe these references to Maribel Fierro.)

Khushanf’s “prophetic” attributions here should be read with caution, as they appear in
a source from a period when the maxim has become entrenched as a prophetic badith
(4™/10" century); it is not clear whether ‘UtbT’s use of Jadith is to be taken in the developed
technical sense of a prophetic statement; and we have indications that at least in one case,
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in the 7"/13™ through 10%/16" centuries, juristic writings well reflect
the entrenchment of that maxim. A brief survey of these school’s posi-
tions in works of figh and legal maxims demonstrates the extent to
which the hudiid maxim had become central to criminal law in both
citation and application.®

In the case of a man forced to rape a woman, the leading HanafT of
his time in Baghdad, Ahmad b. Muhammad al-Qudari (d. 428/1037),
defends the unique Hanafi position that judges need nor avoid impos-
ing the hadd punishment for zind on the perpetrator because of their
view that his act could not have been involuntary, as fear—they say—
prevents desire and arousal. Though Hanafis do not believe there to be
ambiguity in this case, Quduri notes that he would avoid the punish-
ment if there were any ambiguity by operation of the hudid maxim
announced by the Prophet.** He and other Hanafis uniformly apply
the maxim in several cases of ambiguity when they do find it.** By the

the earlier jurists ‘Utbi cited in this work either did not know the maxim as prophetic or
if they did, they did not append a prophetic attribution to it. That is, Sahniin (d. 240/854)
relied on Ibn al-Qasim in compiling the Mudawwana; he obtained a notebook recording
Malik’s sayings and legal opinions from his student Asad b. al-Furat (d. 213/828) and
verified those answers with Ibn al-Qasim directly. “‘Utbi, a contemporary of Sahniin,
similarly relied on Ibn al-Qasim through copying the latter jurist’s notebooks (juz’, samdi)
amongst those of other students of Malik in his compilation of Maliki opinions, @/~ Utbiyya.
See ‘Umar b. ‘Abd al-Karim al-Jidi, Mabahith fi’l-madhhab al-Maliki bi’l-Maghrib (Rabat:
al-Hilal al-‘Arabiyya lil-Tiba‘a wa’l-Nashr, 1993), 70-72. We would expect that if Ibn
al-Qasim in fact quoted the maxim as a prophetic sadith in one place, he would have done
so when relating (or verifying) Malik’s opinions to Sahniin and/or in his notebook from
which ‘Utbi copied. But this seems not to have been the case. As recorded in the
Mudawwana, Ibn al-Qasim recounted the maxim to Sahniin twice, but on specifically
anonymous authority both times (yugal and qad gila). See above, note 43.

8 As a hadith and a legal maxim, jurists constantly employed the maxim to resolve the
“hard cases”—those that were not rendered clear-cut by existing texts, including early
precedents. As they did so, they developed their own conceptions of what constituted the
types of ambiguities that would evoke the maxim’s application, which were then culled out
and applied in works of figh, farwds, and—in short form—works of legal maxims.

) Abt ’l-Husayn al-Qudiiri (d. 428/1037), Tajrid, ed. Muhammad Ahmad al-Siraj and
‘Ali Jum‘a Muhammad (Cairo; Alexandria: Dar al-Salam, 2004), 11:5897 (attributing the
standard formula to the Prophet: (idra’ii ' I-hudid b7’ I~shubahait); see also Shams al-A’imma
al-Sarakhsi (d. 483/1090), Usil, ed. Abt ’I-Wafa’ al-Afghani (Beirut: Dar al-Ma‘rifa, 1973),
1:147 (attributing the maxim to the Prophet), 167, 290, 2:285.

®) E.g., Sarakhsi (d. 483/1090), Mabsit, ed. Abi ‘Abd Allah Muhammad Hasan Isma‘il
al-Shafii (Beirut: Dar al-Kutub al-‘Ilmiyya 2001), 9:61-6; Abt Bakr al-Kasani (d.
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time of Ibn Nujaym (d. 970/1563), who authored the central work on
Hanafi legal maxims, the matter had been settled amongst the jurists.
He announces the hudiid maxim as an authentic prophetic badith as
agreed-upon and accepted by the entire Muslim community, saying
that “jurists of all regions have come to a consensus that [the maxim
applies].”8¢

Similarly, in the Shafi‘i context, Aba Hamid al-Ghazali (d. 505/1111)
adduces the legal maxim as a prophetic hadith when he applies it to
require avoiding the padd punishment for zini in a situation wherein
two people had intimate relations in the context of a marriage of dis-
puted legal validity. Examples of these doubtful marriages include tem-
porary marriage (permitted in the Sunni Meccan school and by the
Shi‘a), marriage without a guardian (permitted by Hanafis), and mar-
riage without witnesses (permitted by Malikis). The basis for avoiding
the hadd in such cases, Ghazali explains, is the “[prophetic] badith: ...
avoid criminal punishments in cases of doubt;” and the juristic dispute
suffices to create a hadd-averting doubt.?” Other Shafi‘is uniformly

587/1191), Bada'i al-sand’i‘, ed. Ahmad Mukhtar ‘Uthman ([Cairo]: Zakariyya ‘Ali Yasuf,
1968), 9:4150-8; Burhan al-Din al-Marghinani (d. 593/1197), Hidaya, in Akmal al-Din
Muhammad b. Muhammad al-Babarti (d. 786/1384), al-Indya fi sharh al-Hidiya (Beirut:
Dar al-Kutub al-‘IImiyya, 2007), 4:148-52; ‘Abd Allah b. Ahmad al-Nasafi (d. 710/1310),
Kanz al-daqa’ig, ed. Abia’l-Husayn ‘Abd al-Majid al-Muradzahi al-Khashi (Zahidan, Iran:
Mu’assasat Usima, 2003), 1:563-4; Fakhr al-Din al-Zayla‘® (d. 743/1343), Tabyin
al-haqa’ig, ed. Ahmad ‘Izzt ‘Indya (Beirut: Dar al-Kutub al-Tlmiyya, 2000), 3:566-8; Ibn
al-Humam (d. 861/1457), Fath al-qadir (Beirut: Dar Sadir, [19722]), 5:249-52; Ibn
Nujaym (d. 970/1563), al-Bahr al-rd’iq sharh Kanz al-daqa’iq ([Cairo]: n.p., 1893?), 5:5-
15.

) Tbn Nujaym, Ashbah, 142 (citing the maxim—here: al-hudid tudra’ bi’l-shubahit—as
a hadith in collections of Ibn ‘Adi, Ibn Majah, Tirmidhi, and others). But some scholars
notice that the jadith was problematic and likely inauthentic. For example, the Sunni
hadith scholar ‘Abd Allah b. Yasuf Zayla‘1 (d. 762/1360-1) says that the padith in its popular
form (idra’ii *lI-hudiid bi’l-shubahat) is inauthentic or anomalous (gharib), with many
problematic links in the chains in the badith collections. Jamal al-Din al-Zayla‘i, Nasb
al-riya: takbrij ahidith al-Hidiya, ed. Ahmad Shams al-Din (Beirut: Dar al-Kutub
al-Tlmiyya, 1996), 3:333. For a similar view in the Shi‘i context, see Jawad al-Tabrizi, Sirar
al-najar (Qum: Dar al-Sadiqa al-Shahida, 1422/[2001-2]), 1:551.

8 Aba Hamid al-Ghazali (d. 505/1111), al-Wasit fi *l-madhhab, ed. Ahmad Mahmud
Ibrahim and Muhammad Muhammad Tamir ([Cairo?]: Dar al-Salam, 1997), 6:443-4
(quoting the standard formula: idra’is ’l-hudiid bi’l-shubahar); see also idem, Wajiz, 2:167;
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apply the maxim in like cases involving various types of doubt or ambi-
guity.® By the time of Suyuti (d. 911/1505), who authored a core work
on Shafi‘i legal maxims, and even before,*” the matter had been settled
as much for Shafi‘is as it had for Hanafis. The Prophet, Suyuti ex-
plains, had commanded Judid avoidance in instances of doubt or

ambiguity.”

idem, al-Mustasfa, 1:382. Cf. Mawardi (d. 450/1058), al-Ahkim al-sultaniyya, 254 (attrib-
uting it to the Prophet).

8 E.g., Abu Ishaq al-Shirazi (d. 476/1083), al-Tabsira fi usil al-figh, ed. Muhammad
Hasan Hayta (Beirut: Dar al-Fikr, 1980), 1:485 (indicating that the Prophet said both
idra’in l-hudid ... bi’'l-shubahit and ... ma ’stata‘tum); Sayf al-Din Abu Bakr al-Qaffal
al-Shashi (d. 507/1113), Hilyat al-ulama fi ma‘rifat madhihib al-fugaha’, ed. Yasin Ahmad
Ibrahim Daradikah (Amman: Maktabat al-Risila al-Haditha; Mecca: Dar al-Baz, 1988),
8:7-15; Abu ’1-Qasim al-Rafi'7 (d. 623/1226), al-Aziz sharh al-Wajiz, ed. ‘Adil Ahmad
‘Abd al-Mawjid and ‘Ali Muhammad Mu‘awwad (Beirut: Dar al-Kutub al-Ilmiyya, 1997),
11:144-50 (citing the pudiid maxim as a prophetic hadith, e.g., on p. 145); Muhyi ’I-Din
al-Nawawi (d. 676/1277), Minhdj al-zilibin, ed. Ahmad b. ‘Abd al-‘Aziz al-Haddad (Beirut:
Dar al-Bash’ir, 2000), 3:206; idem, al-Majmii‘ sharh al-Mubadhdhab, ed. Muhammad
Najib al-Muti‘i ([Cairo]: Maktaba al-‘Alamiyya bi’l-Fajjala, 1971), 18:375, 385; idem,
Rawdat al-talibin, ed. ‘Adil Ahmad ‘Abd al-Mawjiid and ‘Ali Muhammad Mu‘awwad
(Beirut: Dar al-Kutub al-Tlmiyya, 1992), 7:306-13; Muhammad al-Khatib al-Shirbini
(d. 972/1560), Mughni al-muhtdj ili ma'rifat ma‘ani alfiz al-Minbdj, ed. ‘Adil Ahmad ‘Abd
al-Mawjud and ‘Ali Muhammad Mu‘awwad (Beirut: Dar al-Kutub al-Tlmiyya, 1994),
5:442-5; Ibn Hajar al-Haytami (d. 974/1567), Tubfat al-mubtij sharh al-Minhdj, ed. ‘Abd
Allah Mahmid Muhammad ‘Umar (Beirut: Dar al-Kutub al-Tlmiyya, 2001), 4:118-21
(citing the hudiid maxim as a prophetic badith, e.g., on p. 118, and as a khabar sahih on
pp- 119-20); Ibrahim b. Muhammad al-Bajuri (d. 1277/1860), al-Hashiya ‘ali Sharh Ibn
Qisim al-Ghazzi (Beirut: Dar al-Maarif, 1974), 2:383-90.

%) He discusses the maxim and its various applications under the title al-ga‘ida fi ’l-shuba-
hat al-diri’a lil-hudid (“on the maxim regarding pudiid-averting doubts or ambiguities”),
amongst other principles ranging from the general objectives of the law (maqdsid) and rules
of propriety (adab) to legal maxims proper. See al-Izz b. ‘Abd al-Salam, a/-Qawa'id al-kubri,
ed. Nazih Kamal Hammad and ‘Uthmian Jumu‘a Damiriyya, 2nd ed. (Damascus: Dar
al-Qalam, 2007), 2:279-80. He is not, however, concerned with the origins of the maxim,
and thus does not present it as a padith or discuss whether he deems it to be one.

% Suyuti, Ashbih, 236-8 (citing the standard formula and listing various applications of
the maxim). Suyuti’s discussion occurs in a chapter entitled @/-hudid tasqut [instead of
tudra’] b1’ l-shubahat; for support, he cites the two canonical collections that include this
maxim (Ibn Majah, Tirmidhi), the fragment of the work attributed to Ibn ‘Adi, and other
later collections.
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The Malikis are not much different. Ibn Rushd al-Hafid (d. 595/
1198) explains that the Prophet commanded /udiid avoidance in all
cases of doubt or ambiguity.”’ Qarafi adds that, in applying the maxim,
he is following prophetic instructions as well as precedent recorded
by Malik’s student Ibn al-Qasim (d. 191/806) in cases of ignorance.
He also purports to be following Ibn Yanus’s practice, which explicitly
attributed the maxim to the Prophet.”” Other Malikis followed
suit.”® By Qaraff’s time (d. 684/1285), the maxim was firmly entrenched
as a hadirh and legal principle and accordingly appears in his work of
legal maxims, which is central to the Maliki legal corpus.”

) Ibn Rushd al-Hafid (d. 595/1198), Bidayat al-mujtahid (Beirut: Dar al-Fikr, n.d.),
2:297 (citing the standard formula); see also ibid., 2:324 (noting that all jurists agree—
based on the prophetic padith idra’ii’l-hudid bi'l-shubahit—that an element for the crime
of zind is the absence of doubt, even if they disagree as to what constitutes doubts that are
badd-averting).

92 Shihab al-Din al-Qarafi (d. 684/1285), al-Dhakhira fi furi‘ al-Malikiyya, ed. Muham-
mad Ba Khubza (Beirut: Dar al-Gharb al-Islami, 1994), 12:50-1; cf. ibid., 12:60 (applying
it as a badith and maxim to several cases).

%) Malikis regularly conceive of the maxim as a prophetic hadith and apply it as such in
deliberations both about legal issues and in actual cases. For deliberations in figh works,
see, Shams al-Din al-Dasuqi (d. 1230/1815), Hashiyat al-Dasiqi ‘ali’l-Sharh al-kabir (by
Dardir), ed. Muhammad ‘Ulaysh ([Cairo]: Dar Thya’ al-Kutub al-‘Arabiyya, [198-?]), 4:337
(wa-qad wurida dra’i’l-hudid bi l-shubabat ...); $ilih b. ‘Abd al-Sami‘ al-Abdi al-Azhari,
al-Thamar al-dani fi taqrib al-ma‘ani sharh Risilat al-Qayrawani (Cairo: Dar al-Fadila,
2007), 617 (standard version, attributed to the Prophet). For instructions in a manual on
judicial administration, see Ibn Farhtn (d. 799/1396-7), Tabsirat al-hukkim, ed. Jamal
Mar‘ashli (Beirut: Dar al-Kutub al-Tlmiyya, 2001), 2:88 (standard version, attributed to
the Prophet). For legal opinions arising in actual judicial cases, see, e.g., Ahmad al-Wansharisi
(d. 914/1508), al-Mi'yir al-mu‘rib wa’ l-jami‘ al-mughrib ‘an fatiwa abl Ifrigiya wa' l-Andalus
wa'l-Maghrib, ed. M. Hajji (Rabat: Wizarat al-Awqaf wa’l-Shu’ain al-Islamiyya, 1981),
2:431 (quoting an opinion of a judge attributing the maxim to the Prophet); ibid., 4:493-5
(same).

99 See Shihab al-Din al-Qarafi (d. 684/1285), Anwir al-buriq fi anwi al-furig (Beirut:
Dar al-Ma‘rifa, 197-), 4:1307, no. 240 (al-farq ... bayn qi'idat ma huwa shubha tudra’ bihi
lhudid wa' -kaffarir wa-qa'idat ma laysa kadhalik). Here he does not attribute the maxim
to the Prophet. But he does make that attribution in his Dhakbira, as noted above. Ibn
al-Shatt, who comments on Qarafi’s Dhakhira, appears to be an exception to the dominant
Maliki trend of attributing the maxim to the Prophet; he explains that even though the
maxim is not authentic (s24i5), it is nevertheless applicable because there is juristic consensus
that imposing hudiid punishments can occur only where there is no doubt or ambiguity
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Shi‘i jurists follow a similar pattern. Al-Shaykh al-Mufid (d. 413/947)
notes that defective contracts give rise to hudiid avoidance if entered
into in the presence of doubt or ambiguity.”” Ibn Idris (d. 598/1202)
later spells out that the maxim applies simply because the Prophet com-
manded it. For example, if a soldier takes a portion of war spoils before
they have been divided, he should not be punished for theft because,
as a soldier, his entitlement to some portion of the spoils creates ambi-
guity at the intersection between his ownership interest and the rule
requiring him to wait for distribution of the spoils. At base, there can
be no punishment then because of “the statement of the Prophet, uni-
versally agreed upon, ‘avoid hudiid punishments in cases of doubt or
ambiguity.””” And the principle is applied elsewhere.”” Al-‘Allama
al-Hilli notes several types of hadd-averting doubt in one of his treatises,”

(shubha). Ton al-Shatt (d. 723/1323), Idrar al-shuriq ‘ali Anwai al-furiq (' Umdat al-muhag-
qigin), on the margins of Qarafi, Furig, 4:316.

%) Mufid, Mugni‘a (Qum: Mu’assasat al-Nashr al-Islami, 1410/[1990]), 789 (al-ugid
al-fasida tudri’ al-hadd ... bi'l-shubahait); see also 787 (citing a version of the maxim twice).
He applies the rule to women (victims) accused of zind in instances of alleged coercion, as
in rape, see ibid., 787, 789, and instances where a defendant repents before a case is brought
before the courts, ibid., 787.

% Tbn Idris al-Hilli (d. 598/1201-2), Kitib al-sara’ir (Qum: Mu’assasat al-Nashr al-Islami,
1410/[1989-901), 3:485 (qaw! al-rasil ‘alayhi al-salam al-mujma‘ ‘alayhi idra’is °l-hudid
bi'l-shubahat, adduced to require canceling hadd liability for alleged cases of theft); cf. ibid.
3:475 (on voiding hadd liability for alleged cases of drinking: fa-innahu gala ‘alayhi’l-salim
wa-rawathu ’l-umma wa-jtama‘at ‘alayhi bi-ghayr kbilaf idra’u °lI-hudid bi'l-shubahat);
ibid., 3:446 (on removing hadd liability for alleged cases of zind: al-khabar al-madhkir
al-mujma’ ‘alayb ... (wa-] li-qawlih ‘alayhi’ -salim idra’a’ -hudid bi’l-shubahar).

7 See, e.g., Abii’l-Salah al-Halabi (d. 447/1055), Kafi, 406 (recognized twice), 413 (same);
Abu Ja'far al-Tusi (d. 460/1067), al-Nihiya fi mujarrad al-figh wa'l-fatiwa ([Tehran]:
Chapkhana-yi Danishgah, 1342/[1963]), 2:708, 711, 716 (three instances); 2:725, 746;
Ibn Idris, Sard’ir, in addition to citations above, see 3:428, 484 (two instances); 3:432, 446
(two instances); 3:433-4, 445 (two instances), 450, 457 (three instances).

% Al-‘Allama al-Hilli (d. 726/1325), Qawd'id al-abkam (Qum: Mu’assasat al-Nashr
al-Tslami al-Tabi‘a li-Jama‘at al-Mudarrisin bi-Qum, 1413-1419/[1992-1999]), 3:521-3.
Despite its title, which in other contexts means “legal maxims,” this is not a treatise
containing only legal maxims proper; its title more accurately relates a general sense of
“principles of Islamic legal rulings,” including maxims. Accordingly, while it contains some
maxims, most of the work is a concise listing of figh rulings, with brief explanations. For
further detail, see idem, Irshid al-adhhan ili abkam al-aymin, ed. Faris al-Hasstun (Qum:
Mu’assasat al-Nashr al-Islimiyya, 1410/[1989-90]), esp. 2:170-92.
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and later jurists articulate the range of Shi‘Tshubha as a part of the hudid
maxim’s central place in Shi‘i criminal law.”

B. Juristic Detractors (or Reluctant Adberents)

Hanbali and ZahirT jurists differ greatly from their Sunni and Shi‘T
counterparts by questioning or strongly opposing the hudiid maxim.
Hanbalis are ambivalent. They largely reject the maxim’s prophetic
provenance and question the scope of its application, but many apply
it nonetheless. Zahiris are adamant in their complete rejection of the
maxim, its attribution, and application.

From the beginning, we have noted that, as with the eponyms of the
other schools, Ahmad b. Hanbal never considered the standard form
of the maxim to be a prophetic hadith. To be sure, he mentions another
version of the maxim as a prophetic badith in his Musnad, but deems
it weak, as noted above. Yet, he signals that the application of the maxim
was sound in cases of coercion and perhaps otherwise. These two fea-
tures—taken as a reflection of his traditionist jurisprudence—perhaps
caused some dissonance in Hanbali law, such that later Hanbalis are of
two minds on the matter.

Some apply the maxim, albeit typically without attributing it to
the Prophet.'™ For example, Ibn Hanbal’s student Ishaq b. Ibrahim

9 Shi gawa‘id works tend not to list types of shubha that require (or validate) hudiid-
avoidance separately from general discussions about shubha in usil works or citations of
the hudiid maxim in criminal law chapters in figh works. Compare al-Wahid al-Bihbahani,
al-Rasid'il al-usiliyya (Qum: Mu’assasat al-‘Allama al-Mujaddid al-Wahid al-Bihbahani,
1416/[1996]), 403-4 (describing categories of shubha fi nafs al-hukm [i.c., shubba hukmiyya)
and shubha fi rariq al-hukm [i.e., shubba mawdii‘iyya]), Muhammad Rida al-Muzaffar, Ussi/
al-figh, ed. al-Rahmati al-Araki, 2nd ed. (Qum: Mu’assasat al-Nashr al-Islami, 1423/
[20022]), 4:314-15 (distinguishing shubahit hukmiyya from mawdiiiyya), with, for example,
Muhammad al-Fadil al-Lankarani, a/-Qawdi‘id al-fighiyya (Qum: Mihr, 1416/[1995]), 21
(describing shubahdit hukmiyya). Mustafa Muhaqqiq Damad, an exception, outlines three
categories: the first two as labeled elsewhere—shubha hukmiyya (in which he includes
ignorance of the law [jahl]) and shubha mawdiiyya—plus a third category (which he culls
from the detailed legal rules in figh manuals): shubha that arises from coercion and mistake
(shubba-yi kbata’ and shubha-yi ikrih). See Muhaqqiq Damad, Qavd'id-i Figh (Tehran:
Markaz-i Nashr-i ‘Ulam-i Islami, 1378), 4:54-61.

100 Exceptionally, the Hanbali scholar is to be found who attributes the pudiid maxim to
the Prophet. See, for example, works by two 5%/10™ century scholars, Ibn al-Banna’ (d.
471/1078-9), al-Mugni fi sharh Mukhtasar al-Khiraqi, ed. ‘Abd al-‘Aziz b. Sulayman b.
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disagreed with his teacher’s view that drinking intoxicating beverages
warranted Jadd punishment even when a person did not get drunk.
Ishaq did agree that the act of drinking was prohibited, based on a
prophetic adith that “even small amounts of drinks that are intoxicat-
ing in abundance are prohibited (harim).” But he was of the opinion
that the add punishment did not apply because of the principle requir-
ing “the add sanction to be avoided in cases of doubt.”'"!

More tellingly, the erudite scholar Ibn Qudama (d. 620/1223) in his
Kifi announces that one necessary element for finding a person guilty
of committing theft is that there be no ambiguity as to ownership of
the stolen item, because “hudiid sanctions are averted in cases of doubt.”
Thus, the father is not punished for stealing his son’s or grandson’s
property due to ambiguities that arise as to the status of his ownership
over that property in light of the prophetic statement addressed to a
young man, that “you and your property belong to your father.”'*
Compared to the other legal schools” assiduous attribution of the maxim
to the Prophet by Ibn Qudama’s time and the provision here of a pro-
phetic hadith to prove his point, Ibn Qudama’s invocation of the maxim
without a prophetic attribution is striking. He repeats this here and in
other works, sometimes referring to the maxim as a “foundational prin-
ciple” of criminal law,'” and sometimes citing it to require avoidance
of hudiid punishments in certain cases,'” but never—so far as I can
tell—on the assumption or assertion that it is prophetic.

Ibrahim al-Ba‘imi (Riyadh: Maktabat al-Rushd, 1993), 3:1120-1; Mahfaz b. Ahmad
al-Kalwadhani (d. 510/1116), al-Intisar fi ’l-masd’il al-kibir, ed. Sulayman b. ‘Abd Allah
al-‘Umayr (Riyadh: Maktabat al-‘Ubaykan, 1993), 1:313-19.

1" See Ishaq b. Ibrahim al-Naysaburi (d. 275/888f), Masd'il al-Imam Ahmad b. Hanbal,
ed. Abu ’l-Husayn Khalid b. Mahmud al-Ribat et al. (Riyadh: Dar al-Hijra, 2004), 2:265.
199 Ibn Qudama (d. 620/1223), al-Kafi fi figh Ibn Hanbal, ed. Zuhayr al-Shawish (Beirut:
al-Maktab al-Islami, 1979), 4:179.

19 E.g., ibid., 4:550 (explaining that the second-hand testimony admissible in most
commercial law matters is inadmissible in hudid cases—/Ii-anna mabnah ‘ald’l-dar bi'l-
shubahit).

199 See Ibn Qudama, Mughni, 9:116 (noting three other prophetic badiths that create
ambiguities as to whether a man has an ownership interest in his children’s property
sufficient to avoid imposing the udiid on him in cases of theft because of the hudiid maxim
(i.e., that hudiid tudra’ b7’ [~shubahdir); and because the greatest shubha is where a man takes
property in which the law gives him a property interest [mal ja‘alahu al-shar lahu] then
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Other Hanbalis follow suit.'” The illustrious and sharp-tongued Ibn
Qayyim al-Jawziyya, student of Ibn Taymiyya,' advances pointed
remarks in this vein. He acknowledges the maxim in the form that
“punishments” (rather than the fixed punishments that form hudid
laws) “are to be avoided in cases of doubt or ambiguity,” perhaps using
the non-technical term to underscore the non-prophetic nature of the

saying or to indicate that it traverses budid-laws proper (to include

107

discretionary punishments, #'zir, and retaliation, gisds).'” He even

applies it to require hudid-avoidance in extreme situations, albeit on
altogether different jurisprudential grounds. We have already seen one
sort of alternative ground when Ibn Qudama cited other prophetic
hadiths as grounds for avoiding punishments. Ibn al-Qayyim follows
this approach and adds to those textual bases reasons of repentance
(tawba),'*® necessity (darira),'"” and the public interest (maslaha).'"* In

advises him to consume it freely). For his frequent citations to the maxim, see ibid., 12:243-
4, 275-77, 345-46, 347-48, 350, 354, 359, 363-64, 451, 501.

19 E.g., Muhammad b. ‘Abd Allah al-Zarkashi (d. 772/1370), Sharh al-Zarkashi ‘ala
Mukhtasar al-Khiragi, ed. ‘Abd al-Mun‘im Khalil Ibrahim (Beirut: Dar al-Kutub al-Tlmiyya,
2002), 3:418 (citing the maxim, but not attributing it to the Prophet); Ibn Kathir (d.
77411373), Tafsir (n.p.: Dar al-Fikr, 1401), 2:57.

190 Tbn Taymiyya “silently” rejects the pudiid maxim. That is, he is aware of it—particularly
given its prominence in Ibn Qudama’s works—but he omits it in his fudiid opinions. See
Ibn Taymiyya, Majmii al-Fatiwa, ed. ‘Abd al-Rahman b. Muhammad b. Qasim al-‘Asimi
al-Najdi (Beirut: Matabi* Mu’assasat al-Risala, 1997), 34:1771f (section on hudiid laws, no
mention of the maxim). Curiously though, he cites the maxim approvingly in his inter-
pretation of a Qur’anic verse governing the authoritativeness of single-sources reports. His
citation is somewhat off; it combines the standard version with one usually listed in
collections of Tirmidhi and others (see Appendix, version 2), but he attributes it to the
Sunan of Abt Dawtd in a version that no traditionist or jurist knew. See ibid., 15:308 (...
kama fi Sunan Abi Dawid: idra’iz’ I-hudid b7’ [-shubahait fa-inna’l-imam in yukhis’ fi’l-afw
kbayr min an yukhti’ fi’l-uqiba).

19" Ibn Qayyim al-Jawziyya (d. 751/1350), I'lam al-muwaqqi‘in, ed. Taha ‘Abd al-Ra’af
Sa‘d (Beirut: Dar al-Jil, 1973), 1:104 (a/~uqibit tudra’ bi’l-shubahar). The maxim has been
labeled the “hudid’ maxim here for the mention of pudid in the standard formula and
the centrality of that version in Islamic criminal law jurisprudence, but it is not limited
strictly to hudiid contexts. Jurists often apply it to rules of gisis (retaliation for murder,
personal injury) and 7a'zir (discretionary punishments) as well.

109 Tbid., 3:11.

19 Tbid., 3:13-5.

19 Tbid., 3:11.
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discussing cases of necessity, for example, he says that criminal liability
does not attach to anyone who takes food during a time of famine or
to anyone otherwise in need of food.""" Using the language of ambigu-
ity and doubt, he says that this (need for nourishment) creates a “strong
doubt” as to culpability “that [requires] avoidance of the punishment
from the one in need”—doubts certainly stronger than many of the
so-called ambiguities adduced by several jurists.

Accordingly, Ibn al-Qayyim criticizes the Hanafis and other jurists
for applying the rule willy-nilly at the first sign of potential doubt,
which no one in their right mind would have believed—absent the
overuse of the maxim—was actually a hadd-averting ambiguity. Rhe-
torically, he asks how a jurist can consider the legal posture of a case to
be ambiguous simply because it involves situations such as the follow-
ing: taking perishable items or items that were once in the commons
and freely available (such as water), destruction rather than outright
theft of an item kept in a secure location, repeat thefts, or the incoher-
ent Hanafi rule of avoiding the Jadd punishment for a sex crime when
a person has incestuous relations under the guise of a marriage contract
(even though some Hanafis would apply the jadd sanction to a man
who mistakenly thinks that the woman with whom he had intimate
relations was in fact his wife).""? Even if one accepts that the hudid
maxim is prophetic and warrants application on that basis, what leads
jurists to presume that the existence of a per se invalid marriage contract,
as between siblings, or a quasi-intentional homicide is the kind of ambi-
guity to which the maxim refers, to dispense with the hadd punishment

"D Ibid., 3:15 (referring to such instances as ma‘a darirat al-mubtaj).

) Ibid., 1:314-5. In sharp contrast with the majority view, some Hanafis hold that, if a
man finds a woman sleeping in his house or bed and has intimate relations with her on the

112,

assumption that she is his wife, he is hadd-eligible if she turns out not to be. See, e.g.,
Qudari (d. 428/1037), 1ajrid, 11:5899; Sarakhsi (d. 483/1090), 9:65 (quoting Hidiya).
However, Abt Hanifa and the handful of Hanafi jurists who follow him on this matter
(the rest follow Aba Yasuf and Shaybans opinion to the contrary) developed a category
of shubha that may be called contractual, which would exculpate the offender in like cases.
Under this category of shubha, whenever a legal act is performed on the basis of a contract,
even if defective from the onset—such as marrying a sibling, even if knowingly—the
existence of the contract creates the semblance of legality; that semblance is a padd-averting
shubha under this maxim.
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for zind or the retaliation requirement for homicide, respectively?''? In
a play on words, Ibn al-Qayyim attacks his colleagues from other
schools, saying that the jurists who find such cases to be confused or
ambiguous (i.e., to have shubha) are the ones who have confused (ish-
tabaha) cases that incur hadd liability with ones that do not.''*

Given the questionable status of the maxim (as applied) in early
Hanbali works, by the time of the rise of concentrated scholarship on
legal maxims, major Hanbali jurists writing in the field do not mention
it. Ibn Rajab, in his Qawdi‘id, the principal Hanbali text on legal max-
ims, omits the maxim completely.'” In certain cases, he avoids hudiid
punishments, such as homicide of a Muslim against a non-Muslim,
theft from a non-secure location or by stealth (as in fraud or embezzle-
ment), and theft of food during a time of famine. In these cases, liabil-
ity for the pudid punishments is canceled because of a textual or other
legal impediment, as Ibn al-Qayyim had explained in more detail; for
Ibn Rajab, liability for the punishment is not completely removed, but
the avoided hadd sanction is to be replaced with a heavy non-hadd
punishment.''® Ibn al-Lahham, in his work on legal maxims, does cite
the hudid maxim; for him, it is the expression of the uniform opinion
“amongst all jurists” that there is no padd- or gisas-liability for minors
“because [of the hudiid maxim]” and given that minority creates uncer-
tainty (shubha) as to moral or legal culpability."” But he, like most

"9 Tbn al-Qayyim, I'lam, 1:241.

149 Ibid., 3:15.

119 See Ibn Rajab (d. 795/1393), Qawa'id (Mecca: Maktabat Nizar Mustafa al-Baz, 1999).
Others writing on legal maxims at times simply are not concerned with Judid laws. Ibn
Taymiyya’s book, al-Qawdi'id al-fighiyya al-niraniyya, ed. Ahmad b. Muhammad al-Khalil
(Dammam: Dar Ibn al-Jawzi, 1422/[2001-2]), covers solely legal maxims concerned with
commercial law.

119 See ‘Abd al-Karim b. Muhammad al-Lahim, Sharh Tubfat ahl al-talab fi tajrid usil
Qawi‘id Ibn Rajab (Riyadh: Kunuz Ishbiliyya lil-Nashr wa’l-Tawzi‘, 2006), 435-7 (in the
chapter called man suqitat ‘anh al-uqiba bi-itlaf nafs aw taraf ma'a qiyam al-muqtadi lah
li-mani' fa-innahu yatada‘“af alayh al-ghurm, requiring, for instance, a Muslim to pay blood
money equivalent to that of another Muslim for intentional homicide of a non-Muslim).
17 Tbn al-Lahham (d. 803/1401-2), a/-Qawdi‘id wa’l-fawd’id al-usiliyya, ed. Muhammad
Hamid al-Fiqi (Cairo: Matba‘at al-Sunna al-Muhammadiyya, 1956), 1:29 (citing a version
of the standard formula: al-hudid tudra’ b7 l-shubahait).
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Hanbalis, does not attribute the maxim to the Prophet;''® and the rea-

sons for avoiding the padd sanction are really some legal impediment
(here: missing element of the crime) rather than a genuine confusion
of law or a mistake of fact as discussed by other jurists.

X ok ok

The Zahiris are unequivocal in their view: they reject the maxim
outright. Ibn Hazm lambastes those who deem it permissible to
avoid hudid sanctions and makes several arguments as to why.'”” For
one thing, the maxim has no legal basis in his eyes, because—contrary
to the widespread notion amongst later jurists attributing the maxim
to the Prophet—it is invalid, inauthentic, and definitely not pro-
phetic.'*® Purported maxims-as-hadiths are, for him, merely statements

19 T have noted a couple of exceptions, noticeably in the 5%/11% century, at which time

the other schools have started regularly invoking and emphasizing the maxim as a prophetic
badith: the two leading Hanbali scholars Ibn al-Banna’ (d. 471/1078-9) and Mahfuz b.
Ahmad al-Kalwadhani (d. 510/1116) (though the same is not true just a generation before,
judging by the works of their more famous, slightly older contemporary, Qadi Abu Yala
(d. 458/1066)). See above, note 100. For Abu Ya‘la’s hudiid jurisprudence, see the collection
of his opinions, a/-Jimi‘ al-saghir, ed. Nasir b. Sa‘ad b. ‘Abd Allah al-Salima (Riyadh: Dar
Atlas), 307ff. But see Abu Ya'la, al-Abkim al-sultiniyya, ed. Muhammad Hamid al-Fiqi
(Cairo: Mustafa al-Babi al-Halabi, 1966), 263, 265-6 (mentioning shubha and hudid
avoidance, but not as a badith and only in the context of defending Hanbali views on issues
that are more polemical than authentically Hanbali in what seems to be a refutation or
“Hanbalization” of the Shafi‘f jurist Mawardi’s famous tract on political theory of the same
name).

19 Tbn Hazm (d. 456/1064), Mupalla, 12:57-63 (mas alat hal tudra’ al-hudid bi'l-shubahar
am 1), esp., 12:61-3, where he specifically criticizes the Hanafis, Malikis, and Shafi‘is, in
the order that he has ranked them according to their support for the maxim.

120 1bid., 9:428; 8:252 (ma jd'a ‘an al-Nabi qattu). To be sure, some non-Zahiri jurists
realized this as well (e.g., the Maliki jurist Ibn Shatt, as described above note 94). But
acknowledging that the maxim did not originate with the Prophet formally did not translate
into invalidation of the principle. Those scholars, whose jurisprudence was more pragmatic
and principle-based than formalistic and strictly text-based, saw substantive canons as
precedents emanating from prophetic practice if not prophetic verbal directives. And for
them, the attestations of the practice in early Islamic criminal law sufficed to provide a
basis for later Islamic criminal law. In other words, the non-prophetic provenance was
problematic only for formalist-textualist schools of law that purported to build the law
solely on explicit textual directives pronounced by God or the Prophet. Amongst the Sunnis,
this includes some Hanbalis and Zahiris. Amongst the Shi‘a, Akhbaris can be added in
certain cases. (Though I know of no Akhbari who has acknowledged that the maxim is not
prophetic, Akhbaris place wide-ranging restrictions on the scope of the maxim in line with
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of Companions sometimes attributed to the Prophet, and thus non-
normative for law.

For example, a look at the most-quoted form of the maxim, which
appears in ‘Abd al-Razzaq’s collection on the authority of ‘Umar (as
reported by Ibrahim al-Nakha‘T), reveals that it is patently inauthentic.
Ibrahim al-NakhaT was born after ‘Umar died!"*' Moreover, even the
authentic hadiths on which hudid maxim-proponents rely to shore up
their positions contain no evidence that the presence of shubha drove
the Prophet’s decisions. Thus, a hadith about a member of the early
Medinan community, Ma‘iz, who confessed to committing zind, but
whom the Prophet turned away four separate times before finally ruling
that the badd sanction was due, is unrevealing about how to approach
criminal law. Proponents of the hudiid maxim point to reports of Com-
panions’ discussions to the effect that the Prophet’s actions had to do
with the presence of shubha, but Ibn Hazm rejects such post-hoc expla-
nation, calling it the mere speculation of the maxim-proponents, not
the law. The law says that hudiid sanctions are mandatory when some-
one has confessed to a crime.'*

Second, Ibn Hazm says, the maxim itself runs counter to the weight
of all recognized Islamic legal authority. The Lawgiver announces cer-
tain legal prescriptions and proscriptions, notes that His laws (hudiid)
are not to be transgressed, and imposes certain punishments when
they are.'” Where the foundational sources stipulate certain hudid
punishments for specified crimes, applying the hudid maxim would
lead to neglecting the hudiid laws entirely, for anyone who could proffer
claims of ambiguity to void the punishment would do so by invoking

certain theological-jurisprudential principles that also arise from their textualist-formalist
orientation.)

12 See above, note 82.

122 Tbn Hazm, Muballa, 8:252.

129 Ibid., 9:428 (citing a prophetic hadith that life, honor, and other values are sacred, and
Qur’an, 2:229, to the effect that God’s laws (hudiid) are not to be transgressed). This is an
equation of pudiid as moral boundaries to hudiid in the sense of fixed criminal laws, which
was the ordinary sense in which most Muslim jurists came to regard the term—though
contemporary scholars have pointed out that the first sense is Qur'anic while the second
is not. See, e.g., Mohammad Hashim Kamali, “Punishment in Islamic Law: A Critique of
the Hudud Bill of Kelantan, Malaysia,” Arab Law Quarterly, 13, 3 (1998): 203-34.
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the maxim. Canceling hudid liability so widely would cut against the
consensus of Muslims, the Qur’an, and the Sunna.!?*

Finally, Ibn Hazm finishes, attempts to apply the maxim are incoher-
ent. Hanafis and Malikis, whom he deems amongst the staunchest
proponents of the maxim, are also amongst the harshest criminal law
enforcers. Malikis would impose /udiid punishments for fornication
on an unmarried woman with the circumstantial evidence of pregnancy
even if she denied having committed a sex crime knowingly or volun-
tarily; this, despite the existence of all kinds of possible ambiguities,
such as the possibility that she was raped, became pregnant during a
valid marriage that was not publicized, or was temporarily insane.'®
Hanafis would impose the punishment for theft against accomplices
who merely accompany a thief into a house, without ascertaining
whether the accomplice was a knowing and willing participant to the
crime. If these do not constitute ambiguities and doubts as to the estab-
lishment of a crime that, even in the jurisprudence of doubt champi-
oned by hudid maxim-proponents, should avert the hadd punishment,
then the entire conception and application of the maxim is incoherent.
With the maxim, proponents merely complicate matters, transgress the
law, and apply rules disparately. In Ibn Hazm’s view, shubha has noth-
ing to do with enforcing criminal law. In fact “it is illegal [either] to
avoid criminal sanctions in cases of shubha or to impose them in cases
of shubha.” For him, the matter is simple: if the crime is established
(and the accused found culpable), the hadd punishment is to be im-
posed; otherwise, when there is only shubha, punishment itself is imper-
missible.!*

129 Tbn Hazm, Muballi, 9:428; see also a similar criticism in Ibn Hazm, Ihkam, 7:454-5.
129 Tbid., 8:252.

120 1bid., 12:57 (al-hudiid li yahull an tudra’ wa-la an tugam bi-shubha wa-innama huwa
‘l-haqq li- llah ta‘ali wa-li mazid, fa-in lam yathbut al-hadd lam yahull an yugim bi-shubha
...). Strikingly, even though Ibn Hazm rejects the basis and formulation of the hudid
maxim, this statement virtually aligns his jurisprudence—albeit through other means—with
that of pudiid maxim-proponents.
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VI. Conclusion

During the first three centuries after Islam’s advent, hadith scholars and
jurists circulated versions of the hudid maxim in two different spheres.
Whereas the former group used one type of formulation (“as much as
you can,” some mention of ambiguity, and usually a rationale) the jurists
used another (the standard version, idra’i ’I-hudid b7’ [-shubahit). So
far as we can tell from the sources, both types were in circulation simul-
taneously at least by the mid-2"/8" century and probably earlier (within
the 1°/7™ century). Amongst the jurists, even at that time, the standard
version was a substantive canon of settled law that reflected earlier
precedents.

The hudid maxim was not a prophetic badith. A common link anal-
ysis of the hadith-as-maxim would trace its prophetic attribution (or
origin) to Zuhri (d. 124/742) and Ibrahim al-Nakha‘ (d. ca. 96/717).
Yet Schacht concluded that the maxim emerged at the time of Ibrahim
al-NakhaTs student Hammad, in part because he believed Ibrahim to
be mythical, and in part because he did not have access to the sources
showing Zuhri as a common link. Fierro concluded that the “as much
as you can” hadith form of the maxim was in fact circulating at the time
of Ibrahim al-Nakha‘l. The popularized juristic version must have been
a later modification of the hadith-versions, she reasons, because there
was a need to coat that too-broad version with a legalistic patina by
using shubahit as a technical legal term in place of the unwieldy “as
much as possible” formulation; it could then be used more legitimately
by jurists who tended to privilege (and benefit from) social status in
their judgments. Her analysis is a surprising reversal of a Schachtian
conclusion (had he distinguished between the two types as she did),
which views anonymous sayings like the juristic form of the maxim as
older than the isndd-clad hadith forms. Ultimately, however, these views
are not supported by the sources, which reveal the simultaneity of the
two versions and a late adoption of a combined version highlighting
issues of social class.

Politics and social status played a role in applications of the maxim
and other areas of law. In fact, the jurists’ increasing insistence on forms
of the maxim and sayings that countered hierarchy and emphasized
mandatoriness of hudiid enforcement underscores the extent to which
jurists militated against preferential treatment in hudid laws. Too,
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political authorities exercised extremely wide discretion over criminal
matters ostensibly within their enforcement jurisdiction (including
hudiid sanctions, laws of retaliation, and discretionary punishments),
to which jurists readily extended the hudiid maxim. For these reasons,
jurists both in favor of and against the maxim attempted to define
legally cognizable hadd-averting doubts and ambiguities or to find other
means of curtailing arbitrary enforcement of hudid laws. While some
dispensed with the maxim altogether, most tried to refine and strengthen
it for these purposes.

As the law developed, the maxim took on a standardized form in
most juristic works from the 4®/10® century onward. The pudiid maxim
(idra’n’l-hudid bi’l-shubahar) became a prophetic badith for Hanafi,
Maliki, Shafii, and Shi‘ jurists, whose “founders” had cited and em-
ployed the maxims themselves (though not with prophetic attributions).
The matter grows to be so certain (or necessary) to them that the maxim
becomes both a central legal maxim of Islamic criminal law and a pro-
phetic hadith to bolster the authenticity and reach of such a seemingly
law-flouting maxim used to avoid hudiid punishments. As a result, the
maxim appears not only in these schools’ books of law but also in
compendia of legal maxims that attempt to extract the essential prin-
ciples of the law, often right alongside some five “universal maxims.”
The hudiid maxim is so securely entrenched that it seems a necessary
feature of law, and must therefore be prophetic. It has become super-
precedent. This was the ready answer of most later juristic proponents
of the hudiid maxim to the initial question posed: How does a judge
really know when to punish the accused and what to do in cases of
doubt given the appearance or accusation of criminal misconduct? Only
the traditionist-textualist jurists—the Zahiris and some Hanbalis—were
consistently attuned to the non-prophetic pedigree of the maxim. This
realization caused many of them to reject the maxim as both badith (in
attribution) and substantive canon (in application). Their answer to
questions of doubt was otherwise.'*’

127 Qver time, most jurists elaborated complex and school-specific definitions of doubt

and ambiguity (shubha) and applied the doctrine of pudiid avoidance in very different ways
when beset with doubt. As part of a study of legal maxims in Islamic law, my PhD dis-
sertation expands on questions of the definition and role of doubt (shubha) amongst the
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Appendix

Hadith Versions of the Hudiid Maxim

(with Zsndds/chains of transmission)

Version 1

“Avoid hudiid punishments wherever you find an opportunity to do so.” (Idfa‘a
*l-budid ma wajadtum lah madfa‘an.)

Ibn Majah (d. 303/915)'* ‘Abd Allah b. al-Jarraih—Waki‘—Ibrihim b. [al-]
Fadl—Sa‘id b. Abi Sa‘id—Aba Hurayra—Muham-
mad

Version 2

“Avoid hudiid punishments involving Muslims to the extent possible; if there is
an exculpating cause for [the accused], then release him, as it is better that the
imam make a mistake in pardoning than in punishing.” (Idra’a ’l-hudid ‘an
al-muslimin ma ’stata’tum fa-in kana lah makhrajan fa-khalli sabilab fa-inna

*l-imam in yukhti fi’l-afw khayr min an yukbti fi’l-uqiba.)

‘Abd al-Razzaq (d. 211/826)'® (1) Thawri—Hammad—Ibrahim [al-Nakha‘7]—
[anonymous]

various schools of Islamic law in theory and in practice, including juristic views on applying
the hudiid maxim as well as those opposing it in favor of other strategies.

128 Tbn Majah, Sunan, ed. Mahmud Muhammad Mahmid Hasan Nassar (Beirut: Dar
al-Kutub al-Tlmiyya, 1998), 4:161, no. 2545 (bib satr ‘ala ’l-mw’min wa-daf* al-hudid
b’ l-shubahir); Bashshar ‘Awwad Ma'raf et al., eds., al-Musnad al-jami* (Beirut: Dar al-Jil;
Kuwait: Sharikat al-Muttahida, 1993-1996), 17:344, no. 13,743. For an English transla-
tion, see Muhammad b. Yazeed et al., ed. and trans., English Translation of Sunan Ibn Majah
(Riyadh: Dar al-Salam, 2007). Hadith critics concluded that this report was extremely
weak, as Ibrahim b. Fadl’s narrations were rejected. See, with accompanying footnotes, Aba
Ya'la, Musnad, 11:494, no. 6618; Mizzi, Tubfat al-ashrif bi-ma‘rifat al-atrif (Beirut: Dar
al-Gharb al-Islami, 1999), 9:468, no. 12,945; Muhammad Nasir al-Din al-Albani, Da‘if’
Ibn Majah, ed. Zuhayr al-Shawish (Beirut: al-Maktab al-Islami, 1988), 554; idem, frwa’
al-ghalil fi takhrij abidith Mandr al-sabil (Beirut: al-Maktab al-Islami, 1979), 2:356.

129 ‘Abd al-Razzaq, Musannaf(1972), 10:166, no. 18,698 (variations in Arabic text: fa-idhi
wajadtum lil-Muslim instead of fa-in kina lah, fa-dra’ ‘anb instead of fa-khalli sabilah;

Jfa-innah in yukhti’ hikim min hukkam al-muslimin instead of fa-inna’l-imam).



LA. Rabb / Islamic Law and Society 17 (2010) 63-125 117

Ibn Abi Shayba (d. 235/849)"%°  (2) Waki* [b. al-Jarrah]—Yazid b. Ziyad al-Basri—
Zuhri— Urwa—A’isha

Tirmidhi (d. 279/892)13! (3) Abii ‘Amr ‘Abd al-Rahmain b. al-Aswad
al-Basri—Muhammad [b.] Rabi‘a—Yazid b. Ziyad
al-Dimashqi—Zuhri— ‘Urwa—‘A’isha—

Muhammad
(4) Hannad—Woaki‘—Yazid b. Ziyad [al-Kafi?]
—..—[A’isha]

Diraqutni (d. 385/995)'% (5) ‘Abd Allih b. Muhammad b. ‘Abd al-‘Aziz—

Dawiid b. Rashid—Muhammad b. Rabi‘a—Yazid
b. Ziyad al-Shami—Zuhri—Urwa—A’isha—
Muhammad

(6) Ibrahim b. Hammad—al-Hasan b. ‘Arafa—
Muhammad b. Rabi‘a—Yazid b. Ziyad al-Shami—
Zuhri— Urwa—‘A’isha—Muhammad

139 Tbn Abi Shayba, Musannaf, ed. Muhammad b. Ibrahim al-Lahidan and Hamad b. ‘Abd
Allah al-Jum‘a (Riyadh: Maktabat al-Rushd, 2004), 9:360, no. 28,972 (variations in Arabic
text: ibad Allah instead of muslimin).

3 Tirmidhi, Sunan (n.p.: 1965-1969), 5:112-3, no. 1424; al-Musnad al-jami, 2:41-2,
no. 16,799. Tirmidhi points out that the first chain is likely inauthentic because it alone
attributes the saying to the Prophet and does so through Yazid b. Ziyad from Damascus,
who was unreliable (da'if al-hadith). He deems the second chain (which he suggests goes
back only to ‘A’isha) to be more sound (asahh); it was transmitted by the reliable Waki‘ b.
Jarrah, likely by way of Yazid b. Ziyad the Kufan, who is preferred and more reliable (agdam
wa-athbat) than the Damascene Yazid. A Companion-attribution is to be expected, as this
was a known saying amongst them. Tirmidhi, Sunan, 5:112 (noting attributions also to
Abii Hurayra [as in Ibn Mijah] and ‘Abd Allah b. ‘Amr [b. al-‘As], without complete
chains). Note that Muhammad Rabi‘a in this edition should be Muhammad b. Rabi‘a, the
Kufan paternal cousin of Waki‘ (see Mizzi, Tahdhib al-kamil, 25:196-9, no. 5210), as in
al-Musnad al-jami', 2:41-2, no. 16,799.

132 “Ali b. ‘Umar al-Daraqutni, Sunan (Beirut: Mu’assasat al-Risala, 2004), 4:62-3, no.
3097 (variations in Arabic text: transposition of ma ’stata‘tum and ‘an al-muslimin; fa-in
wajadtum lil-muslim makbrajan instead of fa-in kana lah makhrajan). Note that this edition
clarifies that what the 1966 edition presents as a single chain at 3:84 is in fact two chains.
Like Tirmidhi, Daraqu¢ni has a problem with Yazid b. Ziyad al-Dimashqi, whom he deems
weak, based on BukharT’s assessment that this Yazid’s hadiths are to be rejected (i.c., that
he is munkar al-hadith) and Nasa’1’s similar conclusion (i.e., that he is matrik [al-hadith)).
Daraqutni adds that Waki‘ related the saying on the authority of Yazid in a chain that did
not trace back to the Prophet (mawqif) and agreed with Tirmidhi that this chain was more
reliable.
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Bayhagqi (d. 458/1066)'% (7) Abu’l-Hasan Ali Shaqir b. Ya‘qab—Abu Ja‘far

Ahmad b. Isa b. Harin al-Ijli—Muhammad b.
‘Abd al-‘Aziz b. Abi Razma—al-Fadl b. Miisa and
[his father] Miisa—Yazid b. Ziyad—Zuhri—Urwa
—A’isha—Muhammad
(8) Waki—VYazid b. Ziyad—/[Zuhri]—[Urwa]—
‘A’isha
(9) Rishdin b. Sa‘d—Uqayl—Zuhri—...—[Mu-
hammad: marfii‘(an]]
(10) Aba Hazim al-Hafiz—Abi ’l-Fadl Khamirwayh
—Ahmad b. Najda—Sa‘id b. Mansar—Hushaym
—Ubayda—Ibrahim [al-Nakha{]—[‘Abd Allah]
Ibn Mas‘td

Version 3

“Avoid hudiid (punishments) involving believers to the extent possible.” (Idra’a
Ihudid ‘an ‘ibad Allah ma ’stata‘tum.)

Ibn Abi Shayba (d. 235/849)'**  Ibn Fudayl—al-A‘mash—Ibrihim [al-Nakha‘7]—

[anonymous: kini yaqilin)

139 Bayhaqi, Sunan, 8:413, nos. 17,057-58 (variations in Arabic text for first version (chain

#s 7-9): same as Daraqutni’s version above, with the addition of /b after fa-inna’l-imam
in yukht? fi’l=afw khayr). Like Tirmidhi and Daraqutni, Bayhaqi found the chain ending
in ‘A’isha (chain #8), to be inauthentic because of Yazid b. Ziyad’s unreliability (fih da'f).
He also found weak the chain reported by Rishdin (chain #9), which is also traced back
to the Prophet, because of Rishdin’s unreliability (i.e., that he is d27fj. The more sound
chain (agrab il *l~sawab) then is that of Waki‘ (chain #4), as Tirmidhi and Daraqutni
concluded. Ibid. Note that Tirmidhi reports that this chain contains and stops with Yazid
b. Ziyad [al-Kifi]. Bayhagqi traces that chain back to ‘A’isha viz Yazid b. Ziyad [al-Sham1?]—
Zuhri—Urwa. There is some confusion as to whether the Yazid b. Ziyad in this chain is
Kufan or Damascene (Shami), as noted more extensively above, note 19. BayhaqT's editor
says that he is Damascene; but Tirmidhi was aware of the difference and said that he was
Kufan. Fierro has suggested that this was a deliberate substitution, a matter which requires
further study. Finally, see also Bayhaqi, Sunan, 8:414, no. 17,062 (variations in Arabic text
from the second version [chain #10]: ‘an al-muslimin omitted; innakum and appropriate
verbs instead of imam, dar’ al-hadd repeated twice, and the first and second parts of the
maxim transposed). This version of the report is not attributed to the Prophet, but to
the Companion and Kufan jurist Ibn Mas‘ad (mawgiif[an]); Bayhaqi has no comment,
apparently accepting the attribution of the saying to Ibn Mas‘ad through Ibrahim
al-Nakha‘i.

139 Tbn Abi Shayba, Musannaf, 9:359, no. 28,966. This version is similar to the one
recorded in Ibn Majah (version 1), using different phrasing (idra’i instead of idfa‘s and
idha ’stata‘tum instead of ma wajadtum lah makhbrajan), and similar to the version recorded
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Version 4

“If hadd [liability] is doubtful [to you], then avoid [the punishment].” (Idha
*shtabaha [‘alayk) al-hadd fa- dra’ah.)

Ibn Abi Shayba (d. 235/849)' (1) ‘Abd al-Salam [b. Harb]—Ishaq b. Farwa [sic =
Ishaq b. ‘Abd Allah b. Abi Farwa]—‘Amr b.
Shu‘ayb —his father [= Shu‘ayb b. Muhammad]—
Mu‘adh [b. Jabal], [‘Abd Allah] Ibn Mas‘id, and
‘Ugba b. ‘Amir

Diraqutni (d. 385/995)'% (2) Muhammad b. ‘Abd Allah b. Ghaylan—Aba
Hisham al-Rafa‘T—‘Abd al-Salam b. Harb—Ishaq
b. ‘Abd Allah b. Abi Farwa—‘Amr b. Shu‘ayb—his
father [= Shu‘ayb b. Muhammad]—Mu‘adh b.
Jabal, ‘Abd Allah b. Mas‘ad, and ‘Ugba b. ‘Amir
al-Jahni

Bayhagqi (d. 458/1066)' (3) Abu Hazim al-Hafiz—Abu ’1-Walid al-Faqith—
al-Hasan b. Sufyan—Abt Bakr b. Abi Shayba—
‘Abd al-Salam b. Harb—Ishaq b. Abi Farwa [sic =
Ishaq b. ‘Abd Allah b. Abi Farwa]—Amr b.
Shu‘ayb—his father [= Shu‘ayb b. Muhammad]—
Mu‘adh [b. Jabal], ‘Abd Allah b. Mas‘id, and
‘Ugba b. ‘Amir

Version 5

“Avoid [sentences of] death and flogging involving Muslims to the extent possi-
ble.” (Idra’i’l-qatl wa'l-jald ‘an al-muslimin ma ’stata‘tum.)

Ibn Abi Shayba (d. 235/849)'* (1) Waki‘—Sufyin— Asim—Aba Wa’il— Abd
Allah [b. Mas‘ad]

in the Musannaf of ‘Abd al-Razzag and by Tirmidhi (version 2), except that it excludes the
second part of that badith. Ibn Abi Shayba does not comment on the authenticity of the
chain, as it is an anonymous saying adopted by Ibrahim al-Nakha'i.

139 Ibid., 9:359, no. 28,964. He does not comment on the authenticity of the chain.

139 Daraqutni records the same text (with the addition of 4 ’stata’t) and the same chain,
as far back as ‘Abd al-Salam b. Harb, who then transmits the statement to Abi Hishim
al-Rifa1 (rather than to Ibn Abi Shayba, as in Bayhaqi’s version below). Daraqutni, Sunan,
4:63-4, no. 3099 (reporting that this chain is weak because of the presence of Ishaq b.
Farwa, whose badiths are to be rejected (matritk gawlub)).

137 Bayhagqi, Sunan, 8:414, no. 17,063 (Arabic text: idhd ’shtabaha’l-hadd fa- dra’ih). He
does not trace this back to the Prophet and has no comment.

139 Tbn Abi Shayba, Musannaf, 9:360, no. 28,968. He records this chain, which ends in a
Companion, without commenting on its authenticity.
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Bayhagqi (d. 458/1066)'% (2) Abu ‘Abd Allah al-Hafiz—Abu ’1-Walid al-Faqih
—Muhammad b. Zahir [or Zuhayr]—Abd Allah
b. Hashim—Waki‘—Sufyan—‘Asim [b. Bahdala]
—Abit Wa’il—‘Abd Allah [b. Mas‘id]

Version 6

“Avoid hudid [punishments] wherever there is doubt.” (Idfa‘i *I-hudid li-kull
shubba.)

Ibn Abi Shayba (d. 235/849)'%*  ‘Abd al-A‘la—Burd—Zuhri

Version 7

“That I suspend hudid [punishments] where there is doubt is more preferable to
me than imposing them where there is doubt.” (La-an u'attil al-hudid bi'l-
shubahat abhabb ilayya min (an) uqimaha fi’lI-shubahat.)

Ibn Abi Shayba (d. 235/849)'"" (1) Hushaym—Manstar—al-Harith—Ibrahim
[al-Nakha‘1]—][...]—Umar b. al-Khattab

Bayhaqi (d. 485/1066)' (2) Aba Tahir al-Faqih—Abua Bakr al-Qattan—
Ibrahim b. al-Harith—Yahya b. Abi Bukayr—
al-Hasan b. Salih—his father [= Salih b. Salih b.
Hayy] —[...]—Umar

Version 8

“If ‘perhaps’ and ‘maybe’ apply to [determining liability for] the hadd crime, there
is no haddliability.” (Idha balagha fi’l-hudid la‘alla wa- asa fa-'l-hadd-mu attal.)

‘Abd al-Razzaq (d. 211/826)'%  Ibrahim b. Muhammad—an associate (s24ib lah)—
al-Dahhak b. Muzahim—*Ali

139 Bayhaqi, Sunan, 8:414, no. 17,064 (transposing jald and gatl).

10 Tbn Abi Shayba, Musannaf, 9:360, no. 28,967 (or bi-kull shubha, according to the
editor’s footnote). He does not comment on the authenticity of the report, which is attrib-
uted to Zuhri.

1D Tbid., 9:359, no. 28,963.

19 Bayhaqi has a similar version, also attributed to ‘Umar, but with slightly different
language. See Bayhaqi, Sunan, 8:414, no. 17,061 (Arabic text: idha hadartumina fa-'s ali
[i’l-ahd jahdakum fa-inni in ukhti’ fi’l-afw ababb ilayya min an ukbti’ fi’l-uqiiba). Bayhaqi
has no critical comments, though Salih does not transmit directly from ‘Umar. There is
likely a link missing in the chain to ‘Umar, as he was an adult before his son al-Hasan (d.
169/785-6) was born in the year 100. See Mizzi, Tahdhib al-kamal, 13:54-6 (Salih); ibid.,
6:177-91 (al-Hasan).

149 ‘Abd al-Razzaq, Musannaf (1972), 7:340-1.
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Version 9
“Avoid hudid [punishments].” (Idra’i’l-hudiid.)

Daraqutni (d. 385/995)!4 (1) Muhammad b. al-Qasim al-Zakariyya—Abu
Kurayb—Mu‘awiya b. Hisham—Mukhtar al-Tam-
mar—Aba Matar—‘Ali—Muhammad

Bayhaqi (d. 458/1066)'* (2) Aba Bakr b. al-Harith al-Isbahani—‘Ali b.
‘Umar —Muhammad b. al-Qasim al-Zakariyya—
Abt Kurayb—Mu‘awiya b. Hishim—Mukhtar
al-Tammar—Abi Matar—‘Ali—[Muhammad:
marfilan]]

Version 10

“Avoid hudiid [punishments], though it is improper for the imam to neglect them
[completely].” (Idra’a’l-hudiid wa-la yanbaghi lil-imam an yu' attil al-hudid.)

Bayhagqi (d. 458/1066)' Aba Bakr b. al-Harith—Muhammad b. Hayyan—
Ibn Abi ‘Asim—al-Hasan b. ‘Ali—Sahl b.

"9 Daraqutni, Sunan, 4:63, no. 3098. He notes that the report is not sound because

Mukhtar al-Tammar is unreliable. Although this version seems to be a truncated form of
previous ones, I have counted it separately because its chain, uniquely among Sunni
collections, attributes it to the Prophet viz ‘Ali; this formulation is also the beginning of
other versions in Shi‘ collections that attribute the standard version of the saying to ‘AliL
199 Bayhaqi, Sunan, 8:414, no. 17,059. The content and the chain are the same as the
record above, except that the report comes to Bayhaqi through Muhammad b. al-Qasim
to ‘Ali b. ‘Umar rather than Daraqutni. Bayhaq rejects this as well, saying that the chain
is not sound.

19 Ibid., no. 17,060. Bayhaqi too considers this report unreliable, because Bukhari
determined that Mukhtar b. Nafis narrations are to be rejected (munkar al-hadith). Cf.
Shawkani (d. 1839), Nayl al-awtdr, eds. Muhammad Hallaq and ‘Izz al-Din Khattab
(Beirut: Dar Thya’ al-Turath al-‘Arabi, 1999), 7:109, who rejects hadiths such as this one
with Mukhtar b. Nafi‘ in the chain for the same reason. (Shawkani gives the standard
version, but he must mean version 10, where this Mukhtar appears.) The word I have
translated as “neglect completely” (yu‘aztil) also means to void, cancel out, discontinue, or
(permanently) suspend. This version is interesting because it combines udiid-avoidance as
in version 9 (or all other versions in truncated form) with a principle that seems to conflict
with the rationale offered in versions 2 and 7. In those versions, the exponents of the maxim
(variously Companions Ibn Mas‘@id, ‘A’isha, and ‘Umar plus the traditionist Zuhri and
jurist Ibrahim al-Nakha‘D) err on the side of caution, warning that it is better to pardon
offenders mistakenly than to punish non-offenders falsely. Versions 7 and 10 (which offers
no rationale) uses language that parallels language here (ta'til al-hudiid, mu‘attal); 1 have
translated it differently there (“suspend”) to reflect its implicit reference to case-by-case
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Hammad—al-Mukhtar b. Nafi“—Aba Hayyan
al-Taymi—his father [Sa‘id b. Hayyan]—Ali—
Muhammad

Version 11

“Avoid hudid [punishments] where there is doubt, and overlook the faults of
the nobles except as regard to hudiid [crimes].” (Idva's ’I-hudid bi'l-shubahat
wa-aqili’l-kivam ‘atharatibim illa fi hudid Allah.)

Qadi Nu‘man (d. 363/974)' (1) [no isnad)
Ibn ‘Adi (d. 365/976)'4¢ (2) Ibn Lahi‘a—Yazid b. Abi Habib—Tkrima—Ibn
‘Abbas

individual determinations of hudid liability. In this version by contrast, the exponent—said
to be the Prophet through ‘Ali—warns against completely neglecting hudiid laws. The
subtext is that pudiid laws are necessary to give effect to God’s prerogative and His will in
legislating them in the first place, as Ibn Hazm reasons above.

17 Qadi Nu‘man, Da'@’im, 2:463 (variation in Arabic text: adds hadd min before hudid
Allah) (cited in Tabarsi, Mustadrak al-Wasd'il, 18:26, no. 21,911 (in bib annahu li yamin
[i'l-hudid wa-anna’l-hudid tudra’ b7’ l-shubahait)). Qadi Nu‘man lists another version with
wording echoing the hudiid maxim in his chapter on hudiid: “avoid [punishing] the believer
as much as you can ... (ddri’ ‘an al-mu'min ma ’stata’t ...).” Ibid., 2:442-3. Interestingly,
he also mentions a saying something like this elsewhere, also without explicit reference to
hudiid. See ibid., 1:417 (uniquely mentioning wa-li tarkabanna ’lshubha in the letter from
‘Ali to Malik al-Ashtar, in place of a section including the judiid maxim in the version of
the letter recorded in Ibn Shu‘ba al-Harrani in 7ihaf al-ugil, 126-49) (quoted in Muham-
mad Bagqir al-Majlisi, Bibar al-anwar (Tehran: al-Maktaba al-Islamiyya, n.d.), 27:240-60).
Neither quote appears in the standard version of the letter in al-Sharif al-Radts Nakj
al-baligha, 426-45, or any other. For a comparison of the letters, see Muhammad Bagqir
Mahmaudi, Nahj al-sa‘dda, ed. ‘Aziz Al Talib (Tehran: Mu’assasat al-Tiba‘a wa’l-Nashr,
Wizarat al-Thaqafa wa’l-Irshad al-Islami, 1418-1422/[1997-8 to 2001-2]), 5:57-109;
Muhammad al-Rayshahri, Mawsi‘at al-Imam ‘Ali b. Abi Talib, ed. Mahmud al-Tabataba’i
and Muhammad Kazim al-Tabataba’1 (Lebanon: Dar al-Hadith, n.d.), 7:54-76.

1% See Badr al-Din al-‘Ayni, ‘Umdat al-qari, 20:259; see also Suyiti, Jami', 1:135, no.
793. For notes on the difficulties involved in tracing this version to Ibn ‘Adi, see above,
note 55 and accompanying text. In addition to that explanation, another issue worth
mentioning is that this version appears only in the 4" century AH. It may be tempting to
think that Ibn ‘Adi or whoever formulated the compound maxim did this through copying
itand its attribution to Ibn ‘Abbas from Abt Hanifa’s Musnad by Harithi (same formula).
Indeed, Albani suggests that such a borrowing is possible, asserting that Ibn ‘AdT’s record
of the Jadith matches Harithi’s records from Aba Hanifa in both form and isndd. See
Albani, frwa’ al-ghalil, 7:345. But this is not what occurred. The two are in fact different:
Harithi never mentions the agili saying; if anything the copyist would have appended that
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(3) Ibn ‘Abbas [no isnad)

Version 12

“Avoid hudid [punishments] in cases of doubt or ambiguity, but there is to be no
intercession, nor bail, nor oaths in hadd [proceedings].” (Idra's ’I-hudid bi'l-

shubahat wa-1a shafi' a wa-la kafila wa-la yamin fi hadd.)

Ibn Babawayh (d. 381/991-2)'"% (1) Prophet Muhammad [no isndd]
Al-Hurr al-‘Amili (d. 1104/
1693)1° (2) Muhammad b. “‘Ali b. al-Husayn—...—Muham-
mad

Standard Version

“Avoid hudid punishments in cases of doubt or ambiguity.” (Idra’a ’l-hudid
bél-shubabat.)

Harithi (d. 340/951-2)%! (1) Abt Sa‘id—Yahya b. Farrakh—Muhammad b.
Bishr—Abu Hanifa—Miqsam—Ibn ‘Abbas

Ibn Babawayh (d. 381/991-2)"* (2) Amir al-Mu’minin [= ‘Ali b. Abi Talib] [no
isndd)

saying from elsewhere. Albani may have conflated Aba Hanifa’s version with this one, based
on attributions of this version to Ibn ‘Abbas (by Harithi in Aba Hanifas Musnad and by
Suyiiti and later scholars) without having compared the isndd or the content. Finally, one
might also suppose that Ibn ‘Adi and Qadi Nu‘man, who were contemporaries, copied the
hadith from a source common to both Sunni and Shi‘T (Isma‘ili) traditionists. There were
no known interactions between them, and Qadi Nu‘man copied from a limited amount
of books available to him—so far as we know from Madelung’s list, from no work that
would have included Ibn ‘AdT’s sources. Instead, we know that Qadi Nu‘man most probably
copied his version of the maxim from a late 2°Y/8% century source used also by Zaydis. See
above, notes 64-71, and accompanying text.

149 Ibn Babawayh, Fagih, 4:53.

159 According to al-Hurr al-‘Amili, Wasa'il al-Shi'a, 28:48, no. 34,179. The source of this
attribution is unclear, as Ibn Babawayh attributes the saying directly to the Prophet in his
Faqih.

50 ‘Abd Allah b. Muhammad al-Harith, Musnad Abi Hanifa, ed. Abu Muhammad
al-Asyuti (Beirut: Dar al-Kutub al-Tlmiyya, 1971), 39, no. 70.

2 Ibn Babawayh, Mugni' (Qum: Mu’assasat al-Imam al-Hadi, 1994), 437 (cited in
Tabarsi, Mustadrak al-Wasa'il, 18:26, no. 21,912 [as p. 147]).

*Note on translations: 1 have translated shubha (pl. shubahit) as “doubt” or “ambiguity”
to cover two senses in which jurists use the term: uncertainties concerning questions of
fact (“doubt”) as well as law (“ambiguity”). I have rendered the hudiid maxim as “avoid
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Key

The following map includes the chains of transmission of the badith versions of the
hudiid maxim from collections circulating in the first three centuries (as listed above).
Fourth/tenth and fifth/eleventh century chains are included only if discussed in the
text and otherwise not represented in the previous collections directly.

_ Published collection

| I Problematic transmitter (see notes in main body)

—_— Unbroken chain/direct attribution
___________ > Broken chain/indirect attribution
Bold Name Significant figure (discussed in the text and notes)

hudid punishments in cases of doubt or ambiguity” to reflect this dual usage and the fact
that jurists are the ones who typically determine whether shubha exists in making decisions
about padd liability. Dar’ is given alternately as “aversion” or “avoidance.” Aversion is the
more literal translation (making shubhalshubahit the active agent), but it obscures the fact
that the judge or jurist typically acts as agent and addressee of the maxim; he or she is to
recognize the legally cognizable types of shubha outlined in the legal texts and avoid
imposing hudiid punishments where they are present; in addition, “avoidance” better
captures the similar sense of a usage in the familiar corpus of American legal maxims, such
as “constitutional avoidance,” whereby judges are to avoid the serious consequences of
deciding cases on the basis of constitutional doctrines where they can decide them on other
grounds. Where relevant legal texts clearly intend to focus on shubha as the operative term,
I have retained some form of the word “aversion” (e.g., badd-averting ambiguity).
(Alternative translations that are more literal, but more awkward and less communicative
of the sense of the maxim, would be, “avert budid punishments with doubts and
ambiguities,” or even “use doubts and ambiguities to avert pudiid punishments.”)
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