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role in the making of the historical and human experience of the religion. Islamic
law was and is not merely brought to, but also produced in the Indian Ocean
world through constant and critical engagements. The book takes a long-term
and transregional perspective for a better understanding of the ways in which
the oceanic Muslims have historically developed their religious, juridical and
intellectual traditions and continue to shape their lives within the frameworks of
their religion.
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Anthropology, Area Studies of South and Southeast Asia and East Africa.
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Introduction

Islamic law in the Indian Ocean world

Mahmood Kooria and Sanne Ravensbergen

The Indian Ocean region is home to the largest Muslim populations in the world.
From Cape Town to Canton, Mogadishu to Maguindanao, Zanzibar to Malabar,
Makassar to Mombasa and Surat to Sulu, Islamic communities have developed
since the rise of Islam until the present day. They have been constantly exchang-
ing ideas, texts and practices through networks of scholars, institutions, docu-
ments, traders and preachers. This book is about some of them and about how /ey
defined, used, adapted and formulated law in the specific local, regional, imperial,
national and transregional contexts in which they lived.

In the interactions between Arabs, Asians and Africans, Islamic law provided
a shared vocabulary across the Indian Ocean world. Islamic law was not merely
brought there, but has been produced in that world through constant and criti-
cal engagements. While the legal and theological scaffolds supporting Islamic
practices were circulating, Indian Ocean Muslims reformulated, produced and
transmitted them in their own individual ways. Rather than describing a purely
cosmopolitan perspective of these connections blown across waves and through
sails, we ask what other insights this oceanic world can give us on the ideas,
practices and texts of Islamic law. We engage with questions of production and
circulation, and simultaneously emphasise the importance of local dynamics and
modes of placemaking. Through these questions, this volume moves away from
a Middle Eastern centred analysis of Islamic law and productively complicates
an understanding of the Indian Ocean region as a legal space with a pre-defined
Islamic legal repertoire, language and practice.

Arab, Asian and African intellectual and religious communities and the cir-
culations of Islamic teaching in the oceanic world have been central to the field
of Indian Ocean studies.! Building on this scholarship is a growing body of
literature which has emphasised the importance of Islamic law in shaping the
communities in the Indian Ocean region.” Recently several scholars have taken
more of a transregional and transimperial view to trace legalistic developments
in Muslim communities across the Indian Ocean, revealing layered and com-
plex legal histories.> We build on the diverse ideas of this scholarship to show
how the inter-Asian movements, Afro-Eurasian connections and the exchange
of ideas across borders, as well as layered networks of knowledge exchange and
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local histories, are all essential for understanding Islamic law. The chapters are
organised chronologically to follow a thread of discourses over a long stretch of
time, from the seventh century till the present day. We have especially aimed to
assemble scholarly voices from regions that have been less prominent in the exist-
ing historiography on Islamic law.

We offer four suggestions for the study of Islamic law in the Indian Ocean
world. First, we place Islamic legal practice, ideas and texts firmly at the centre
of our analysis, thereby bringing together into one framework local, regional and
transregional aspects, as well as imperial, national and postcolonial ones. Second,
we stress the importance of language and law, arising from translations of legal
texts and the use of other sources than those written in Arabic and European lan-
guages. Third, connected to that, we recognise that the stratified interactions,
hierarchies and exchanges of Islamic ideas within the Indian Ocean region are
essential to understand the histories of law and legal pluralities. These are evident,
for example, in the Islamic legal connections between India and Indonesia, and
between Malaysia and Cambodia. Fourth, we argue for moving beyond the tripar-
tite division of Indian Ocean studies into maritime histories, terrestrial studies of
land and empire, and area studies because we find the arms of the sea reaching
far inland. Thinking oceanically relates to what happens on ships and in ports, but
also among inland Islamic communities that are nonetheless connected by the sea
to other Muslims and their Islamic texts, ideas and practices relating to law.

Away from the “heartlands”

Law has been a defining dimension in transregional, transcultural and transoce-
anic exchanges. As people from various backgrounds interacted in unfamiliar
localities for trade, diplomacy and religion, several shared ideas of justice and
injustice governed their transactions, both tangible and intangible. Because Islam
had come with its own legal apparatus, which conflicted with many pre-existing
norms but undergirded others, its juridical framework commanded its own role as
it circulated across the Indian Ocean.

The trajectories of Islam and its laws in the Indian Ocean provided a framework
for those within and beyond the Muslim communities to protect their mobilities
and navigate their interests across wide stretches of land and water. The certain-
ties surrounding law and a faith in justice, even if the results were unpredictable,
affixed transregional exchanges in the Indian Ocean. The substance of Islamic
law was therefore an important stimulus for Indian Ocean communities. K.N.
Chaudbhuri, trailblazer of Indian Ocean studies, has signposted this for such issues
as contractual sales (salam), commenda and money-changing.* While utilising
various legal provisions prescribed by their religion yet finding innovative ways
to interpret or circumvent their limitations, Muslims endeavoured to sustain an
Islamic legal order even when living as a small minority. They were shaping and
practising Islamic laws in China, in the port of Guangzhou, as early as the ninth
century.’
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Centring the focus on the Middle East and silencing local histories and tra-
ditions of Islam in Indian Ocean communities is a long-standing phenomenon,
which reproduced the interests of European colonialism and the hegemony of
Arab elites. In nineteenth-century Java, Dutch lawyers were thoroughly unim-
pressed by Javanese knowledge of Islamic law. They often argued that Javanese
Muslims did not have a full grasp of their own religion and mocked the penghulu
(the highest-ranking Islamic official in nineteenth-century Java) for not being able
to read Arabic. Thereby, they positioned what they understood as “Middle Eastern
Islam” as the true Islam and Arabic legal texts as the legitimate Islamic law. A few
centuries before this the Arab navigator Ahmad bin Majid al-Sa‘di, (d. c. 1498)
also made disparaging comments on Southeast Asian Muslims. He wrote,

They have no culture at all. The infidel marries Muslim women while the
Muslim takes pagans to wife. You do not know whether they are Muslim or
not. They are thieves, for theft is rife among them and they do not mind. The
Muslim eats dogs for meat, for there are no food laws.°

In fact Southeast Asian islands had had rich Islamic traditions for several cen-
turies before this, as attested even in Arabic sources such as the fourteenth
century writings of the North African traveller Ibn Battiita (d. 1369) and his
chronicles of visiting the Samudra Pasai kingdom of Sumatra.” The profession
of the Javanese penghulu had been established for centuries to hold various
responsibilities in religious administration. The penghulu was often someone
who had mastered the Arabic language even if that may not have been central
to their idea and practice of Islam. More importantly, Islamic texts circulated
in Javanese and other local languages, and were integral to Javanese Islam and
its legal culture.®

People from diverse ethnic, regional and even religious backgrounds have con-
tributed to the making of Islamic law in the Indian Ocean world. Not only Arabs
and Persians, but also Indians, Malays, Javanese, Chinese, Acehnese, Makassaris,
Abyssinians and the Swabhili were all part of an oceanic world underwriting jurid-
ical developments in particular ways. Beyond these prominent regional ethnic
groups there were numerous religious, linguistic, political and imperial actors,
who also engaged with interpretations and expansions of Islamic law. Such pro-
cesses happened in the Middle East, and across the Indian Ocean world as Iza
Hussin’s work on the prominent role local elites played in shaping legal regimes
in nineteenth and twentieth century colonial and postcolonial Malaysia, Egypt and
India has shown.’

The existing historiography of premodern Islamic law, however, largely focuses
on the Middle East, the “heartlands” of Islam. Only very rarely does it acknowl-
edge even the presence of Islamic law in areas such as South Asia, Southeast Asia
and East Africa, especially in the periods prior to European colonial expansion
and their “invention” of customary laws and regulations.'® Stories of formative
and post-formative phases of Islamic law have been very much centred on the
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Middle East with marginal inputs from the larger Muslim world."" In the first
chapter, therefore, Mahmood Kooria proposes a new division of the premodern
Indian Ocean into five zones. Moving away from the old geoclimatic divisions
prevalent in premodern Islamic geographical literature and reproduced in early
modern European philosophical writings, his analysis leads him to recommend a
division “based on the early Muslim settlements and writings around them with
important political, cultural and linguistic features”. He argues that these zones
(Arabo-Persian, African, Indic, Malay and Chinese) help us focus on specific fea-
tures which are neglected in the existing historiography of Islam and Islamic law.

The scholarly networks central to a number of chapters in this volume show that
the mobility of legal ideas, texts, scholars and institutions was not only between
the Middle East and Indian Ocean regions, but also within Indian Ocean regions.
The production of legal knowledge in various languages, and legal translations
through qadis, jurists, courts, litigants and prosecutors, developed in specific local
contexts. In the second chapter, Tom Hoogervorst presents the telling example of
the “Tamil-mediated route” to Java and Sumatra, and sees connections between
Malabar and the Indonesian islands. Philipp Bruckmayr emphasizes similar exist-
ing networks in early twentieth-century Cambodia and Malaysia. He demonstrates
the multi-layered example of fatwas produced for Cambodian Muslims, issued by
Malay muftis in Mecca and Kelantan as well as under a French colonial govern-
ment. He traces the Islamic legal connections across these regions where Malay
scholars produced Islamic texts in jawi and Arabic and taught in Islamic schools
in Cambodia. In these multi-layered oceanic connections, Phnom Penh was more
connected to the Malay Peninsula than to Mecca or Cairo.

A history of Islamic law in the Indian Ocean cannot be written without includ-
ing such contacts and communication, with and among Islamic legal cultures that
did not directly arrive from the Middle East, but originated from and spread along
numerous regional and transregional routes. Within a local context they were
subject to constant negotiations, arguments and exchanges, within or without an
Afro-Arab-Asian triangle.

Cosmopoleis of Languages

The Indian Ocean has historically been a world where many languages mingle
together, facilitated by interactions between communities from distant lands and
different backgrounds. The long histories of Islamic law have reflected that situ-
ation, benefiting from and contributing to this linguistic polyphony. Of the many
legal streams first circulating that of Shafi‘Tsm eventually survived in the oceanic
littoral from Southeast Africa to Southeast Asia, because it continuously accom-
modated to the changing range of languages, both at macro and micro levels.'
Therefore, we move away from an exclusively Arabo-Persian narrative, in which
Arabs and Persians exported Islamic law and shaped its trajectories in the larger
Muslim world. The largest Muslim populations had a very nominal Arabo-Persian
presence across the centuries. A number of chapters in this volume foreground
the specific roles language played in the transregional mobility of law within and
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beyond the Indian Ocean. Instead of assuming that a single language was domi-
nating the entire scenario of exchanges, the authors demonstrate the historical
existence of multiple lingua franca and cosmopoleis of languages. Accordingly,
this volume identifies at least five such cosmopoleis: Sanskrit, Arabic, Jawr,
Swahili and a multiglossia. Their related linguistic umbrellas feed into the legal
trajectories of Islam.

Sheldon Pollock had initially suggested a Sanskrit cosmopolis across South
and Southeast Asia, and Ronit Ricci then furthered the idea with a suggestion of
an Arabic cosmopolis in the same literary sphere. But Hoogervorst, in this vol-
ume, questions this notion of Arabic replacing the Sanskrit cosmopolis. Instead,
he suggests that there was a “legal multiglossia”, in which Sanskrit, Arabic,
Tamil and Urdu operated gradually and even simultaneously.!* He shows how
the contributions of Indian Ocean networks to linguistic and legal events in the
Indonesian Archipelago are evident in a palimpsest of influences from Indic,
Middle Eastern, Hindu, Muslim, precolonial and colonial networks. He shows
that a legal multiglossia evolved in the archipelago from the fourteenth to the
eighteenth centuries, where South Asian languages functioned as mediators in
the transition from Hindu to Islamic law. Although lexical borrowing from for-
eign powers was used as a sign of decorum by local elites to strengthen their
position, and so in itself does not necessarily point to changes in the content
of customary law, it does show clearly how cultural contact with the Indian
subcontinent and Indic languages enabled the Arabic language to travel to
the archipelago. He argues that “lexical inferences are crucial to the study of
Indian Ocean networks and the concomitant diffusion of concepts, ideas and
institutions”.

Nandini Chatterjee here adds a Persian cosmopolis that stretched beyond the
Indian Ocean yet influenced its undercurrents.'* She postulates the language
dynamics in the context of Persian, a language for literature and administration
from Bengal to Bosnia, including the northern Indian Ocean. In this Persian cos-
mopolis South Asian law practitioners and local scribes were more familiar with
Persian than Arabic or Sanskrit. Therefore, the English East India Company was
compelled to enter this Persianate legal landscape and rely on its documentary
regime in order to gain a stronghold over South Asia in the eighteenth century.
Looking at the Persian legal documents produced for British colonial courts,
Chatterjee unravels a whole range of “British-Persian” entanglements in a remark-
able collection of documents that have continued to be overlooked. Chatterjee
argues that early modern Indian notions of law should be derived from the totality
of the Persian, British, Indo-Persian and Islamic “documentary clusters, in which
empire is inseparable from Islam”.

This complexity of the intersections of Islamic law, language and empire is
the concern of Felicitas Becker and Shabani Mwakalinga’s explorations of the
“Swabhili-language public sphere” in the context of colonial and postcolonial
Tanzania. They relate the interconnectedness of language and state to the ways in
which the scholarly analyses are drafted in specific tones, and to the account of
colonial-era ossification feeding into post-colonial Islamist political contestations.



6 Mahmood Kooria and Sanne Ravensbergen

They argue that “scholarship based heavily on written, English or Arabic-
language, sources tends to emphasise cosmopolitan networking and inclusiveness
within the Western Indian Ocean, while more fieldwork-based scholarship, draw-
ing on Swahili oral sources, sees ruptures and place-boundedness”. They also note
that studies on the history of Islamic law based on Arabic sources focused much
“on colonialism catalysing greater rigidity”’, while studies on the basis of Swahili
sources emphasised a “continuing fluidity and accommodation”. These contrast-
ing results presented after consulting a variety of sources shows the importance
of utilising multiple sources and languages relevant to the Indian Ocean context.

Borrowing from Michael Laffan’s work on Islam in the Indonesian Archipelago,
Bruckmayr engages with the Jawi ecumene for the exchanges between Cambodian
and Malay worlds.”” He focuses on the nuances of a jawi ecumene in adjacent
regions within Muslim Southeast Asia, where people adopted the jawi language
and the Arabic script “as prime vehicles of religious scholarship and instruction
as well as for networking and scholarly exchanges across the Indian Ocean and
neighbouring regions”. Within the larger ecumene of Jawi appear smaller lan-
guages, such as Acehnese and Gayonese in North Sumatra, where an understand-
ing of the key legal conceptualization is the core of legal discussions, especially
in the context of the ongoing implementation of Sharia. A. Arfiansyah argues that
conceptualisations of morality (sumang) among Gayonese and their incorporation
into local legal codes are a form of resenting the universalisation of Acehnese
culture and identity, which in turn responds to the universalisation of Indonesian
culture and identity. In contrast to this, the Mandarese manuscripts and scripts
discussed in Muhammad Buana’s chapter did converse with the idioms of Islamic
law, but not necessarily with the script and scribal praxis, for its own lontara writ-
ing systems were maintained, resonating as regional variants of the Makassarese
and Bugis in South and West Sulawesi. Differing from the broader trends of
Arabic in the Indian Ocean and that of Malay and Jawi in the archipelago, the
Sulawesi communities found their own scribal and literary ecumene.

The diversity of languages contributed to the making and sustaining of Islamic
law in the region, and the languages themselves influenced the outcomes of both
historical actors as well as contemporary scholarship. Beyond the hegemonic lan-
guages of legal history at large and Islamic law in particular, these chapters show
the wider implications of multiple languages in law prevailing in the Indian Ocean
and acting as historical catalysts, primary sources, and mirrors of the past and the
present. Nicholas W. Stephenson Smith challenges the notion of the romanticised
Swabhili speaking world in the Indian Ocean, because that led to a neglect of other
regions, such as the Somali coast of the Red Sea and the Indian Ocean where “vio-
lence, strategising, and cosmopolitan lawmaking went hand-in-hand”, resonant of
historical processes across the Indian Ocean world.

This oceanic polyglossia reveals a world incarnating law outside the elite
Arabic and Sanskrit spheres and the Swahili networks, where local users and con-
tacts enlivened a completely different and diverse linguistic legal terrain. Through
perceptive utilisation of materials in Javanese, Persian, Makassarese, Malay,
Gayonese, Acehnese, Sanskrit, along with several European languages, the
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chapters in this volume challenge the dominance of Arabic texts for Islamic legal
historiography. Aditionally, Kooria and Bruckmayr show how Arabic sources can
be studied in novel ways to explore the traces of Islamic law into the Indian Ocean
context. These multiple approaches rooted in distinctive philological potentials
untangle the different occurrences and survivals of Islamic laws across time and
place, and they validate distinctive ways of imagining the Indian Ocean Muslim
legal cultures in particular and Islamic history in general.

Legal pluralities and the Islamic Indian Ocean

Muslims in the Indian Ocean region, from South and Southeast Asia to Eastern
and South Africa, have developed creative ways to formulate and negotiate the
perceived contradictions in local practices with Islam and its law. This volume
acknowledges the importance of Islamic legal practices outside the Middle East,
but it also advances our understanding of the specific modes and ways Islamic
law spread and evolved in the region through interactions between people from
diverse regional, ethnic, linguistic and religious backgrounds. From a long his-
torical perspective, various cases in this volume demonstrate how the oceanic
Muslims developed norms and laws related to their everyday religious, social,
cultural, political and ethical realms in conversation with the scriptural traditions
of law, while also paying attention to specific spatial and temporal demands of
their Indian Ocean contexts, thus producing legal pluralities.

The indigenous production of Islamic law is most explicitly found in dis-
cussions on customary laws, as they demonstrate crucial moments of exchange
between laws and customs. Buana focuses on Mandarese records from Mandar
in West Sulawesi to see various indigenous narratives on the origins of customs
long before Europeans appeared on the scene. His investigation into the lontara
(sacred manuscripts) of the Mandar elites leads him to argue that adat-borrowing
and Islamic influences from outside struck a balance between sarag (Shari'a) and
adaq (adat, customary law). He further argues that the records assert a distinct
local legal culture, although its formation itself was highly indebted to influences
from Gowa, Makassar and Java, as well as legal exchanges from the larger Indian
Ocean.

Investigations into Islamic law and its textual traditions led colonial administra-
tors and scholars to the realisation that normative orders and praxis among Muslims
were different from textual prescriptions, and therefore should be identified differ-
ently. There was not necessarily a “putative opposition of colonialism to Islamic
law”, as Nurfadzilah Yahaya has shown in her work on Arabs in Southeast Asia and
their intricate legal strategies under British and Dutch imperial rule.'® Gradations
of this interplay between Islamic/Muslim law and European/colonial interpositions
are also evident in studies in the British Indian and French Cambodian contexts
in this volume. Chatterjee shows how the Persian-Islamic documentary culture
and juridical praxis provided a documentation momentum for the British colonial
institutions and personnel to an extent that we might wonder “whether the British
Empire was another Persianate empire into which shari‘a had been translated”.
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The archives and documents the British produced in Persian continued to appear
in the Indian courts well into the twentieth century. In the case of French involve-
ment in the legal administration of Cambodian Muslims, Bruckmayr argues that
only when local mechanisms of arbitration within the community had failed was
the way paved for the Khmer and French authorities to intervene.

To the long histories of Islamic law in the Indian Ocean the European colonial
states added their versions of Muslim customs and praxis. This had contrasting
consequences in the postcolonial world, as is evident in a comparative reading of
experiments in Indonesia and debates in Tanzania. Arfiansyah studies conversa-
tions among three legal traditions within a micro-community of the Gayonese in
Central Aceh. Through a combination of historical research of precolonial manu-
scripts of the Linge Kingdom and anthropological fieldwork in Gayo he nuances
the co-existence of edet (adat) and State Sharia (Islamic law imposed by the post-
colonial state) in contemporary Aceh, and demonstrates the complementary role
of edet to State Sharia regarding cases of public morality and zina (adultery).
Although both have their origins in Islamic legal traditions, edet and State Sharia
differ in their assessment of zina. The Gayonese edet, for example, makes a dis-
tinction between premarital and extramarital sexual intercourse, whereas State
Sharia does not. Yet Arfiansyah shows how in practice the two legal systems com-
plement each other and are combined in a state programme at the village level.

Becker and Mwakalinga assess a recent discussion in Tanzania on the rein-
troduction of kadhis’ courts, first introduced and maintained by colonial powers.
After drawing attention to discontinuities between precolonial and colonial courts
and to the contemporary discussions on the reintroduction of these courts, they
show that the question of Islamic courts invokes an uneasy quiescence among
Muslim-Christian citizenry with mingled colonial nostalgia, conspiracy theories
and a sensitivity (or insensitivity) to the colonial politics behind those courts. An
interplay between customary, Islamic and various Western imperial taxonomies
of law, justice and order become engendered into the long histories of Islamic law
in the Indian Ocean with repercussions for postcolonial societies.

Practising Islamic law: Rethinking borders and depth

The local production of Islamic law in the Indian Ocean contexts occurred through
multi-layered transregional interactions among scholars, commercial actors, jurists,
adherents, litigants, teachers and students. Fahad Bishara evocatively described in
his work on legal documents how waraqa (deeds) that connected commercial actors
across the Western Indian Ocean also offered opportunities for disconnection and
conflict: “In the Indian Ocean, law was both everywhere and nowhere. It was hardly
ever visible, but it left its mark on every actor, artifact and action.”"” This rings very
true for many empirical contexts in this volume, as it explores both how far Islamic
law in the Indian Ocean world stretched, northwestwards and southeastwards, and
from coastlines to inland communities, as well as how deep an imprint Islamic law
left on communities and their texts, practices, ideas and objects.

The chapters here challenge notions, which are so often taken for granted, con-
cerning Islamic law with regard to the oceanic littoral. The historiography of Islam
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in the basin is often entirely traced through oceanic exchanges, or oblivious about
this maritime world.'* The contributors here expose these predicaments and chal-
lenge the notion that the internal diversities of this maritime world are to be narrated
in the existing framework of area-studies. Jeremy Prestholdt has pointed out that
“the effective ends of the Indian Ocean region have been in great flux for centuries
and people along the Indian Ocean rim have remained resolutely multifocal.” A
constant redefining has been ongoing to imagine what the Indian Ocean region was
and where its borders were under the influence of postcolonial nation-building,
the rise of the oil economy, and the introduction of steamships and air travel.’
This process of re-imagining and redefining its own place within the Indian Ocean
world can be found across this volume. Smith, Becker and Mwakalinga add to the
revival of scholarly efforts to read the Eastern African coast into narratives of the
Indian Ocean, as much as Hoogervorst, Bruckmayr, Buana and Arfiansyah do for
both the mainland and the island communities of Southeast Asia. They all show
how Islamic law developed in regions that constantly navigate between coastal and
highland cultures of religion, tradition and governance.

Attentiveness to aspects of violence and exclusion in the Indian Ocean sphere
is important in considering different patterns of engagement with an international
legal order outside the usual narratives of a cosmopolitan oceanic world. Rooted
in the history of piracy, diplomacy, confrontations and conflicts between African,
European and Asian actors, Smith enriches our understanding of the maritime litto-
ral as a historical and legal space in which we can discern “the boundaries between
legal cultures, the limits of commensurability, both within the Indian Ocean and
between Indian Ocean cultures of law and outsiders”. Resonating with this, Becker
and Mwakalinga emphasise that the cosmopolitan oceanic world also tended to cre-
ate its own exclusions. In coastal and island areas of Tanzania, notions of an Indian
Ocean homeland were implicitly maritime, but it did not have a defined place for
African mainlanders. For Becker and Mwakalinga the oceanic past is a problematic
territory as it directly interlinks to an existing debate between coastal-hinterland
and island-mainland oppositions that are incisive in postcolonial Tanzania. Both
transregionality and transtemporality come as sources of predicaments, where both
the space of the Indian Ocean sphere and such a past are problematic.

Imaginative and actual borders are reflected in the depth with which Islamic
law stimulated placemaking, what Smriti Srinivas, Bettina Ng’weno and
Neelima Jeychandran have called the study of “cultural values” that reflect how
the communities saw their place in the larger Indian Ocean world. They aim
to change the emphasis from the mobile aspects to “place, placemaking and
quotidian practices as valuable frames for the study of Indian Ocean Worlds”.?°
The peculiar oceanic context and diversity of languages necessitated and facili-
tated the creation of specific regional adaptations of Islamic law that benefited
the preferences of local communities. While the oceanic littoral was in constant
flux, necessitated by its changes of mobility and various intersections of ethnic,
religious and linguistic elements at crossroads, the oceanic polyglossia provided
a toolkit to cater for the vernacularisation of Islam and its laws. The histori-
cal making of Islamic law in the Indian Ocean world is a story of innovative
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engagements with local contexts and interests, instead of passively receiving
from the wider world.

We take what Hafeez Ahmed Jamali has coined a “seaward perspective! and
include littoral communities that have been neglected in Indian Ocean scholar-
ship, as well as inland communities into our explorations of Islamic legal inter-
changes in the broader Indian Ocean world. Attentiveness to cultural values,
form, performance, ritual and documents reveals hidden histories and contempo-
rary experiences of Islamic Indian Ocean communities. Chatterjee emphasises the
role of paper and the forms of legal documents in the broader Indian subcontinent,
while both Arfiansyah and Buana mention the sacred nature of legal documents
with notions of adverse consequences if one attempts to open the old preserved
manuscripts in the coastal and mainland contexts.?> Smith argues for a focus on
“legal acts” instead of documents to reveal various legal strategies.

Additionally, exploring physical and social legal spaces provides us with an
understanding of daily law making and legal experiences in the oceanic region.
Kooria demonstrates how in the social institutions of marriage and religious
institutions of mosques the Indian Ocean Muslims found creative ways to negoti-
ate with unprecedented predicaments. The local legal dynamics also ensured a
transtemporal exchange. Communities utilised their own past going back to the
earlier centuries and generations, but they also contributed to and borrowed from
the past traditions of a larger Muslim world and Islamic history. The construc-
tion and utilisation of what was perceived as “tradition”, custom and adat is a
good repertoire for a transtemporal utilisation and production of Islamic legal
histories.

The long histories and contemporary implications of legal texts and documents,
ideas and practices in local contexts of legal pluralism complicate our understand-
ing of Islamic law and its importance to the Indian Ocean world. They at once
challenge its exclusive focus on the Middle East or as an Arabo-Persian export
to the rest of the Muslim world. Centring Islamic law within Indian Ocean com-
munities at sea and inland, while thinking oceanically as an incentive for research,
makes the trails of Islam and its laws, legal practices, institutions, documents, acts
and ideas in the Indian Ocean world fascinating for further investigation. It pro-
vides a reflective framework, extending its geographical limits and encompassing
forgotten patches of related knowledge systems and networks. It also emphasises
the urgency of exploring local contexts, nuances of multi-linguistic and transre-
gional exchanges, and sensitivities about the long-term historical processes and
the encounters between various legal cultures.
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The formation of Islamic law
in the Indian Ocean littoral,
c. 615-1000 CE

Mahmood Kooria

Introduction

In the early centuries of Islamic history, between the seventh and the tenth, there
was already a significant population of Muslims living in the Indian Ocean world,
ranging from eastern Africa to eastern Asia. As traders, travellers, sailors, schol-
ars and exiles, they travelled and settled in the maritime littoral, actively contrib-
uting to the making of Islam and its laws. Islam’s frontiers ran across trade routes,
deserts, mountains and seas, and its world and message constituted “more than
an area of spiritual unification”.! Nodal points of Islamic economic and cultural
developments were formed within a hundred years after the death of the Prophet
Muhammad in 632. Most of these Muslims adhered heartily to their religion, so
that it became an important element in the reciprocity of legal obligations and
rights when dealing with each other and other communities. The spiritual contacts
between widely separated areas were “often astonishingly close” for the Islamic
communities through the idea of a common geographical space.? Even though
they were living far away from contemporary discussions about Islamic law and
theology in the Islamic heartlands in Arabia, they shaped their own methods and
practices.

Despite the fact that a large portion of the Muslim community were already
living outside the Middle East in the early centuries of Islamic history, and that
Islam was a prominent socio-cultural and doctrinal praxis in these “peripheries”,
not many historians have endeavoured to take into consideration the religious and
juridical complexities of Islam there. Islamic (legal) historians keep a Middle-
East-centric narrative and impose that framework onto “the peripheral Muslims”.?
More specification of Islamic legal traditions outside the Middle East is, therefore,
long overdue, and this chapter takes a preliminary step in that direction with an
investigation into the formative periods.

Once we read the evidence from or on the Muslims of the Indian Ocean
littoral, the internal dynamics and trajectories of a long history of Islamic law
become apparent. The sources show how the communities from the littoral con-
tributed to innovative developments, facilitated by the spread of Islamic net-
works that connected a wide variety of regions, ethnicities and backgrounds.
These communities were not a small rudimentary collective of believers: they

DOI: 10.4324/9781003185741-1


https://dx.doi.org/10.4324/9781003185741-1

Zones of origins 15

were demographically as significant as many of their Middle Eastern parallels.
They had their own leaders to administer law and justice, and the individual
authorities, such as gadis and shaykhs, and their institutions, such as mosques,
were considerable. What were the characteristics of those Islamic institutions
and spaces, and how did individuals function within these physical and social
structures, with or without following a particular legal paradigm? Did Muslims
manage their own laws in those places? How did Islamic law appear there to
administer a partly mobile and partly sedentary community?

To address these questions I shall investigate sources roughly from the sev-
enth till the tenth centuries, the timespan generally perceived as the formative
and classical period of Islamic law. In Middle Eastern contexts researchers
have the luxury of directly related legal materials, but the sources for the his-
tory of the oceanic Muslims are comparatively marginal. I shall utilise a variety
of fragmentary materials, such as travellers’ accounts, geographical literature,
Sfutithat works (narratives of Islamic expansion), along with archaeological
findings and epigraphic data in Arabic, Persian, Chinese, Tamil, Malayalam
and Sanskrit. Most of these sources have already been edited and published
more than once, although they have rarely been used in legal historiography.
Almost all the Arabic and Persian travel and geographical literature in this
timeframe have been translated into European languages from the late nine-
teenth century onwards, while most futihat works and material evidence have
come to light only recently. Because these sources are not necessarily con-
cerned with law per se it is difficult to reconstruct a full picture of the legal
engagements of the early Muslims in the oceanic rim, yet we can discern what-
ever insights they give.

I shall start with a geographical description of the Indian Ocean by divid-
ing it into five zones in order to illustrate the presence of Muslims in each zone
between the seventh and tenth centuries. Consequently, I shall analyse five major
Muslim groups on the basis of their potential motivations and occupations in the
context of questions of Islamic law. The next section engages with the existing
claim that the Islamic legal schools, such as Shafi‘ism and Hanafism, played
important roles in the oceanic littoral. The problems I raise here argue for a
more nuanced and intermixed legal scape of early Islam. The last two sections
analyse the important venues of legal formations that facilitated and impacted
the early interactions, and I take a closer look at physical and social institu-
tions, such as mosques and marriages. I argue that Islam and its different institu-
tions functioned in the maritime zones by constantly negotiating with the various
dominant non-Muslim socio-political entities, and therefore produced diverse
juridical experiences.

Early maritime zones of Islam

The Indian Ocean littoral has been categorised, described and perceived in the
early Muslim literature through different prisms and taxonomies.* What is today
generally seen as the “Indian” Ocean littoral was more fluid in the geographical
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and travel literature in the ninth and tenth centuries. It was not only an “Indian”
Ocean (Bahr al-Hind), but it was also called inter alia the Persian Ocean (Bahr
Faris) and the African Ocean (Bahr al-Zanj). The latter name was often used to
designate its western part, along with the name Bahr al-Habash1 (“Abyssinian
Ocean”), as distinct from the eastern part with its boundary at the Chinese Ocean
(Bahr al-Sin). The northern boundaries were given other names, such as the
Yemeni Ocean (Bahr al-Yaman). These geographical identifications changed
over time, depending on the geographers, travellers and writers. Other terms
occur, such as Bahr al-Qulzum, Bahr Laraw1, Bahr Harkand, Bahr Shalahit, Bahr
Kalah, Bahr Kardanj, Bahr Sanf and Bahr Sankhay to denote different areas and
seas which are now all considered parts of the Indian Ocean world.?

For the sake of clarifying the purpose of this chapter, I divide the ocean into five
major cultural zones based on the early Muslim settlements and written records
following important political, cultural and linguistic features: 1. The Arab-Persian
zone, covering the northern and eastern coasts of the Red Sea and the coasts up
to Makran on the east, including many islands in the vicinity, such as Khuriya
Muriya, Socotra and Magira; 2. The African zone, covering the western coast of
the Red Sea, from Sudan through the strait of Bab al-Mandab down to Qanbalg,
Sufala and Waqwaq (Madagascar) and several islands in between; 3. The Indic
zone, from Makran to Kiilam Malt (Quilon) on the western and southern sides of
the subcontinent, and from Bengal to Sri Lanka on the east to the south; 4. The
Malay zone, from the islands of Lankabaliis or Lanjabaltis (the Andaman and
Nicobar Islands) to Java (Jaba) in the south and Qimar (Khmer = Cambodia) and
Thailand in the north and Sulu Sea in the east; 5. The Chinese zone, with Khanftu
as the most important emporium and attaching some significance to Shila (Korea)
and the Waqwagq islands (Japan).

In the four maritime zones beyond the Arab-Persian zone, the arrival of Islam,
not to speak of its law, has been very contentious in the historiography.® But what
is certainly true is that most of these places had been actively participating in the
Indian Ocean trade long before the rise of Islam, and that they will all have been
connected with the mercantile and mobile communities of the Arab-Persian zone.
Many of these places from eastern Africa to eastern Asia had some sort of Persian
or Arab settlements in the sixth and seventh centuries, if not earlier.” Once Islam
dominated the religious and political landscape of the Middle East by the mid-
seventh century, these pre-existing Arab-Persian communes could well have been
influenced by this new religion, but we do not know whether or not they converted
to it or cared at all about its rise and spread.

We have some limited sources specifically concerning Muslims’ lives in the
zones, from the seventh century. The earliest and most widely cited reference
comes from East Africa with regard to the first Islamic migrants to Abyssinia,
who fled there in 615 to escape the persecution of the Quraysh tribe in Mecca. The
first group consisted of 11 men and four women, including the would-be-third-
caliph ‘Uthman and his wife Ruqayya (daughter of the Prophet Muhammad),
while the second group had 83 men and 18 women.? Most of them returned to
Arabia when the situation became convivial, yet only after leaving behind some
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traces of early practices of Islam and its laws, such as the establishment of a place
of worship at Massawa (later called Masjid al-Sahaba, in present-day Eritrea)
and a burial ground. A few who had remained behind developed these structures
and practices and married into local elites, but at least one of them converted to
Christianity.” Within a few years after these early migrations, an inscription from
Matayi in Malabar and oral tradition in Ghogha in Gujarat in the Indic zone claim
that mosques were established there in the first decades of Islam.!® That inscrip-
tion dates to the fifth year after Hijra (i.e. 627). However, the credibility of both
these sources needs to be further substantiated.

Apart from these few instances, solid textual, epigraphic, archaeological or
architectural sources are rare for this century. Some Chinese accounts mention
a strong Arab presence in the Malay zone in the late seventh century, to such
an extent that the writers often confused Sumatra in Southeast Asia for Arabia
because so many Arabs were there, whom they denoted with the term Dashi or
Tazi. According to one narrative, the Arab chieftain (of Sumatra, possibly) inter-
acted with the kingdom of Java after Queen Si-ma became its ruler in 674. The
Queen was known for her valour, honesty and ensuring safety and protection in
her kingdom. This made “the prince of Tazi” afraid of her and he “dared not
attack her”.!! Yijing (635-713), a Chinese monk who visited Sumatra in 671,
wrote about the island’s connections with the Middle East.!> We do not know
if the Arabs mentioned in these instances were Muslims. If they were indeed
Muslims, they may have embraced Islam in the Middle East and travelled to the
Malay zone, or they may have been residents of the existing settlements who
converted to the new religion. In his Dong xi yang kao (Research on the Eastern
and Western Ocean), Zhang Xie (1574—-1640), a later Chinese author, narrates the
whole history of Muhammad as something that had happened in western Sumatra.
This indicates a historical consciousness among the Chinese people about this
island as being predominantly Islamic.'

There are related oral histories and written narratives of kings converting to
Islam at the hand of the Prophet or in front of his companions, who visited dis-
tant places, such as India and China. Textual and epigraphic narratives on the
early arrivals of Islam in these regions were written or copied in later periods.
There are inscriptions in the Ding Zhou Mosque (dated to 1348), in Qing Jing Si
Mosque of Quanzhou (1350), and in Huai Sheng Si of Guangzhou (1350). There
are also texts, such as the Ming official history Da Ming yi tong zhi, the Qissat
Shakarwati Farmad, the Kéeralotpatti narratives of Malabar, Futithat al-jaza’ir of
the Lakshadweep Islands, the manuscript of Said Husayni of the Comoros.'* All
these sources talk about events happening during the rise of Islam in the seventh
century or immediately afterwards, but they were written and/or copied many
centuries later. Authenticating their claims is hard without corroborating evidence
from the period itself. However, one important series of interactions between these
regions and the central Islamic world in the seventh century were the diplomatic
missions, especially to China. These initiatives are fascinating in their own right
as they contain fragmentary information on Islamic (and Islamic legal) interac-
tions with these regions, as I shall infer below from some Chinese episodes.
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By the eighth century there is solid historical proof of the existence of active
Islamic communities in all five zones of the Indian Ocean region, as settlers, sol-
diers, migrants, exiles and converts, along with references to infrequent itinerants,
such as traders, diplomats and missionaries. The expeditions of Muhammad bin
Qasim (d. 715) to Sind and the consequent Muslim settlements there is the most
interesting episode of this century. Obeying the command of the Iraqi governor
of the Umayyad dynasty Hajjaj bin Yasuf (d. 714), Ibn Qasim conquered several
regions of the Indic zone, from Makran to Daybul. According to the narrative a
few Muslims coming from Sri Lanka, who were attacked by pirates off the coast
of the western Indian subcontinent, the conquest of Ibn Qasim was motivated by a
maritime skirmish in the Arabian Sea. In that account, Hajjaj asked the local ruler
to help the captives against the pirates, but the ruler said that he could not meddle
with Midi pirates. Angry with this response, Hajjaj sent two commanders to Sind,
who both were defeated and killed. Eventually a strong army under the command
of Ibn Qasim conquered the land, rescued the Muslim detainees, and advanced
to conquer more lands.!* Whatever may have been the initial motivation, through
these conquests several new lands were added to the Islamic empire, opening new
vistas for administering Islamic law and justice through taxation, civil and crimi-
nal legal proceedings and ritual prescriptions.

The Chinese zone witnessed two remarkable events in this period. In 758 a
group of Arabs and Persians raided Guangzhou and burnt its storehouses, forcing
its prefect Wei Lijian to abandon the city and go into hiding. The Jiu Tangshu
(Ol1d Tang History) specifically identifies the group as “soldiers from the countries
of Arabia and Persia”, but historians have disagreed on whether they were traders
or troops sent by the Abbasid Caliph.'® Two years later, in 760, many Persians
and Arabs were massacred in Yangzhou when the government troops marched in
to oppress a local rebellion. In this tumult, “several thousand Arab and Persian
merchants were killed”, according to the Old and the New Tang History for the
period.'” These episodes demonstrate the presence of an Islamic community in the
Chinese zone with a potential for juridical engagements.

In the African zone the most important event in the eighth century was the con-
quest of the Dahlak Archipelago during the reign of the Umayyad caliph Sulayman
bin ‘Abd al-Malik (r. 715—17). This led not only to the establishment of a Muslim
settlement there, but also to the conversion of the majority of the archipelago to
Islam. Further south along the eastern African coast, the Umayyad caliph ‘Abd
al-Malik bin Marwan (695-705) is said to have sent Syrians to expand his Islamic
kingdom there, according to the Swahili chronicle History of Pate. The Syrians
thus established the cities of Pate, Malindi, Zanzibar, Mombasa, Lamu and
Kilwa.!® Similarly, a few decades later, the caliph Haran al-Rashid (r. 786-801)
is supposed to have sent Persians to the region, who established a number of
other coastal towns. The reliability of this account is doubtful, but some numis-
matic and architectural evidences hint that there was a significant Muslim com-
munity present in Pemba (or Kanbalt in the chronicles, which there most likely
refers to Ras Mkumbuu) and Shanga in the Lamu Archipelago.'® Archaeological
excavations have unearthed several mosques in these areas, most of which were
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established above the ruins of previous mosques. For example, below a tenth-
century congregational mosque in Shanga, seven timber mosques and one stone
mosque were excavated, all from a period between 750 and 900.%° In addition, a
significant cache of more than 2000 coins was found in Kilwa and Unguja Ukuu
in Zanzibar, with some of the coins dating to the late eighth century. All these
archaeological, architectural and numismatic data clearly demonstrate a strong
presence of an Islamic community in the African zone. Many members are likely
to have been exiles and refugees, escaping the persecutions of the Umayyads and
Abbasids by local rulers, a common phenomenon at various Indian Ocean ports
in this period.

Once we come to the ninth and tenth centuries the evidence for Muslim com-
munities thickens with travel accounts, geographical literature and material
evidence from all over the Indian Ocean littoral. In the ninth century, the anon-
ymous Accounts of China and India, the Book of Roads and Kingdoms of Ibn
Khurradadbih (c. 820—c. 911) and Ya‘'qub1t’s Book of Countries all talk about
these zones in varying detail. The same or similar narratives were produced in the
tenth century by Ibn al-Faqth (f7. 903), Ibn Rusta (f. 913), Abl Zayd al-Siraft (fl.
916), Abt Dulaf (7. 952), Buzurg bin Shahriyar (d. 953) and Mas‘adi (d. 956).2!

A significant development in the African zone in this period was the estab-
lishment of the Sultanate of Showa under the Makhztmis in 896-97 CE and the
arrival of the Shirazis.?? Although situated inland in the northern Hararghe region
in present-day Ethiopia, this sultanate had considerable influence over the coastal
belt, especially over the port of Zayla“. Muslims already had a strong presence on
the coasts of the Horn of Africa, but the rise of the Makhziimis coincided with the
maritime collapse of the Aksumite Empire, and this provided better economic and
political prospects for the new Muslim polity.?* Mas‘tdi, who travelled further
south in the zone in the early tenth century, wrote about Kanbali as a place that
had a significant Muslim population. About Pemba, he noted that it had a mixed
population of merchants from Siraf and Oman, local Muslims, and “the Zanj idol-
aters”, who also worshipped their ancestors and did not follow religious law.?
Arab traders and travellers and African scholars spread Islam along the coasts
as well as in the western and central Sudan. Many foundations of mosques have
been excavated along the Swahili coast which contained gold, silver and copper
coins dating back to the ninth and tenth centuries. In Dahlak alone 23 inscribed
tombstones dating to the tenth century have been discovered.?

In the Chinese zone, in mid-ninth-century Guangzhou, the number of Muslims
was so impressive that there was an organised and systematic Islamic legal sys-
tem. In the year when the rebel leader Huang Chao captured the city his forces
massacred around 120,000 Muslims, Christians, Jews and Zoroastrians.?® Even if
this number is exaggerated, and we assume that only one-tenth of these inhabit-
ants were Muslims, it represents a considerable community for that time. In the
city Muslims were free to conduct their religious activities and had their own
leader to administer law and justice. Islamic judges (qddis) and scholars (shaykhs)
and mosques were spread across other Chinese cities as well, including Ts'uan-
chou, Hang-chou, and elsewhere in the maritime littoral.?”” Tbn Khurradadbih
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wrote about the settlement of Muslim traders in Korea under the Silla Dynasty:
“al-Shila is a country abounding in gold. Muslims who advanced there, captivated
by its congenial surroundings, tend to settle there for good and do not think of
leaving the place.””® Similarly, the Muslims who settled in Chinese ports estab-
lished themselves as reputed traders and intermediaries. The revolt against foreign
merchants in 8§79 in Guangzhou led to the downfall of Muslim mercantile activi-
ties in the region, in the late ninth century through the mid-tenth century,” but the
situation was restored by the late tenth century.

The Malay zone gained significantly from the disruptions in the Chinese ports,
since the West and South Asian merchants now navigated no further than the Straits
of Malacca. This resulted in a commercial boom in several old and new ports in the
Straits, and in the expansion of Muslim communities there. Kalah (Kedah or the
Tenasserim coast) was one of the ports where Muslim trade flourished in the late
ninth century.*® Mas Tdi specifically mentions that many Muslim merchants had
migrated from the Chinese ports to Kalah following the massacre in Guangzhou.?!
In the Malay zone, the Buddhist Malay maritime empires, Srivijaya in Sumatra and
Sailendra in Java, dominated political scenarios and maritime trade. The Abbasid
Empire to the west of the Indian Ocean and the Tang Empire to the east were con-
nected through their dominions despite of the formidable presence or later interven-
tions of the Cholas in peninsular India. The Arab-Persian geographers and authors
of the time say much about these Southeast Asian kingdoms, identified as the lands
of Zabaj with “vast territories and large islands, abundant spices and gold, a dense
population, fertile soil, a mighty army and navy, Buddhist temples with golden stat-
ues as well as busy markets, settlements of foreign merchants and trade with China
and the Persian Gulf”.3? Although most of these were non-Muslim jurisdictions in
the ninth and tenth centuries they will have become acquainted with the significant
presence of Muslim residents in the period before the emergence of Muslim politi-
cal and juridical institutions in the regions in the following centuries.*

Major groups of maritime Muslims

The early mobile Muslims of the Indian Ocean can be grouped into five major
functional groups on the basis of direct or indirect implications in Islamic law:
exiles or refugees; traders; scholars; soldiers; and diplomats. These categories are
based on an analysis of the primary motivations or roles they would address in
their transregional journeys. These groups are neither exclusive nor exhaustive as
they emerged and existed as such. I shall elaborate on each in turn.

First, the variation in the connotations of exile and refugee is based on individ-
ual or collective mobility. But both terms stand for forced and voluntary migrants
who left their homeland in fear of their life. The history of Muslim exiles in the
Indian Ocean starts with the early history of Islam itself. As I mentioned above,
within a few years after the declaration of Islam in Mecca a cluster of believers
had migrated to Abyssinia seeking refuge from the persecutions in Mecca. They
were 116 refugees in total, many of whom returned eventually to Mecca and then
migrated to Medina.
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Besides them we find recurrent references to Ibadis, Shi'ts, ‘Alawis, and even
to Sunnis seeking refuge around the Indian Ocean rim in the early centuries. After
fleeing persecution under the Umayyads, a group of ‘Alawis sought refuge in the
Korean peninsula and on the southeastern coast of China.** A similar narrative is
presented in a twelfth-century account by the Arab geographer Sharaf al-Zaman
al-Marwazi (d. 1120), who wrote that many Shi‘Ts fled persecution in Khurasan
under the Umayyads in the 740s. They settled on an island off the coast, near
the port of Guangzhou.* Some Muslims in Malabar claimed to have escaped the
persecution of Hajjaj bin Yasuf. In Multan there was a strong presence of Shi‘1-
Isma 1lis, who eventually made allegiance to the Fatimids in the tenth century.*
The African shores accommodated a large number of Ibadi and Zaydi exiles and
their descendants, and on these the Fatimids also had an influence.’” The Dahlak
Archipelago and neighbouring areas around the Red Sea was “a place of exile for
delinquent officials” from the Umayyad and Abbasid regimes, while some Shi‘Ts
or ‘Alids chose to go to southern Arabia as governors and officials according
to their sectarian inclinations.*® Ghaznawid and Ghirid rulers, such as Mahmud
Ghazni (r. 998-1030) and Muhammad GhiirT (r. 1163-1206), suppressed the
Isma‘1lts, who had sought refuge in the Indic zone, because the Ghaznawids stood
as protectors of Sunnt Islam against the Shi'T Buyids and the Isma‘ilis of Sind.
The Shi‘Ts regained strength between these two rulers but could not sustain their
momentum.*’

Some exiles returned to their homelands when an opportunity presented itself,
as the migrants to Abyssinia did, but many of them remained in their new home-
lands.* Their journeys and refugee lives coexisted with their developments of
Islamic law, as they built up their own religious, social and economic lives in the
littoral. They observed their own individual Islamic regulations with local inputs.
Intermarriage with local communities, affiliations with existing political entities,
and interactions for commercial and everyday needs all necessitated a continu-
ous engagement with their conceptions of Islam and their self-identification as
Muslims, and more specifically as Ibadi, Shi't, ‘Alaw1 or Sunni Muslims.

The second group, the traders, is the predominant group in the littoral, for they
moved across existing trading networks and explored new routes, lands, merchan-
dise and communities, as they settled between the Chinese and African zones.
Arabs and Persians were the dominant mercantile groups, but they were not the
only ones.*! In the African zone, for example, some of the first converts to Islam
were Sudanese merchants, who themselves participated in the Red Sea trade as
well as the wider Indian Ocean trade.** Similarly, more converts from other zones
and Muslims born to foreign and local parents took part in the trade.

Traders depended on the monsoon winds for their travels, often staying in port
for months waiting for the wind to change. During their long stays they inter-
acted with the local communities, established themselves socially, culturally and
commercially, and asserted their religious and linguistic identities. Although
most of them were highly mobile, they also settled down in places if they found
them more suitable and favourable commercially and politically. This pattern is
reflected in Ibn Khurradadbih’s statement cited above on the Muslims who settled
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in Korea for its “congenial surroundings”.* The political situation had a direct
influence on the traders’ decisions to settle in certain places. For example, follow-
ing the revolt in Guangzhou against foreign merchants in 879, the Muslim traders
avoided Chinese ports until the late tenth century.* Instead, they settled in ports
in the Malay and Indic zones. Depending on the changing moods of politics, trade
and environment, many traders thus became permanent residents in the littoral
and contributed to its Islamic juridical complexities.

The largest numbers of the third group, the soldiers, came from the Indic and
African zones between the eighth and tenth centuries. Before that there were some
unsuccessful attempts at migration, such as the Arab raiders trying to enter Makran
from Kirman during the reigns of ‘Umar bin al-Khattab (d. 644) and Mu‘awiya
bin Ab1 Sufyan (d. 680), but they had to withdraw because of unfavourable geo-
graphical conditions.* The early-eighth-century large-scale conquests of Sind
under Muhammad bin Qasim, of the Dahlak Archipelago by order of Sulayman
bin ‘Abd al-Malik, and of Showa under the Makhztim{s in the late ninth century,
as well as the attacks of Mahmiid Ghazni on Indic kingdoms in the late tenth and
early eleventh centuries, all brought several Muslim soldiers to these regions.

After the conquests many of them returned to where they had come from, as
Ibn Qasim and Mahmiid Ghazni themselves did, but they also left behind gar-
risons and permanent settlements. They also appointed representatives to look
after the newly conquered subjects, settlements, lands and armies. These Muslim
governors and soldiers eventually contributed to the making of a Muslim com-
munity in these places. In certain northern and north-western regions in the Indic
zone they were the politically dominant community, controlling a large non-Mus-
lim population of Hindus and Buddhists, while Dahlak embraced Islam almost
entirely. Therefore, in these Indic and African regions, the engagements of the
Muslim administrators with the larger society and the implications of Islamic law
were quite different from the rest of the zones. For example, in his letters to Ibn
Qasim, Hajjaj constantly emphasised the role and rule of Islamic law in the new
lands.** The Muslim rulers, soldiers and political representatives found sexual
and social partners through mawali, and as captives, slaves and concubines, but
intermarriage with the local population was limited. At the same time, the ethos
of Islam and its perceived conceptions of law and justice were crucial to the eve-
ryday maintenance of their society.

The fourth group were the scholars.*’” Many early Arab and Persian Muslim
scholars are said to have travelled to distant lands and communities over all the
Indian Ocean maritime zones and disseminated Islam and its laws. Local records
exist about the arrival of the companions of the Prophet and their missionary
activities in the Chinese, Malay, Indic and African zones. One Indic chronicle, for
example, lists more than ten gadis appointed by a companion of the Prophet in
the seventh century across the Malabar Coast, and all of them were his relatives,
who came with him from Arabia.*® A similar narrative from China tells about the
arrival of the Prophet’s uncle and companion Sa‘d bin Ab1 Waqqas (594-674) in
Guangzhou, and his audience with the Emperor Gaozong of Tang (r. 649-83),
which led to the establishment of the first mosque in China.* These narratives
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cannot be taken at their face value, but they provide some hints on potential schol-
arly and missionary activity on the Indian Ocean rim. A reliable historical account
from the mid-ninth century confirms that one Ibn Wahab al-Qurashit travelled
in China propagating Islam and managing to meet the Tang emperor to whom
he made several petitions. His claim to a lineage from the Prophet Muhammad
the emperor verified by investigation before granting him an audience. After
the meeting the emperor presented him with gifts and gave orders to ensure his
smooth return from the capital to Guangzhou and then to Arabia.™

From the eighth to the tenth centuries maritime cities in Sind, such as Daybul
and Mansiira, welcomed and produced several scholars of Islam. Yazid bin Ab1
Kabsha al-Saksaki, ‘Amr bin Muslim al-Bahilt (who also were both appointed as
governors of the region), Mufaddal bin al-Muhallab bin Abt Sufra and Abt Hafs
al-Asadi of Basra (d. 780) were all known as transmitters of hadith and were some
of the earliest scholars to arrive in the region from Iraq and Khurasan.’' Although
their impact on the growth of Islamic learning in Sind in the eighth century has
been questioned, they do represent the larger pattern of scholarly mobilities in
the littoral.’> Sind, Daybul and Mansira also have produced several renowned
scholars within the two centuries after Islam arrived there. Many of them found
successful careers as judges, lecturers and religious leaders. Similarly, Somali tra-
ditions mention one Shaykh Darod Isma ‘1l and one Shaykh Ishaq, who both came
from Arabia, settled among the local community, and married Dir women. This
led to the establishment of two huge clans named after them, the Darod and the
Ishaq. Historiographical consensus has it that this happened in the tenth century or
later.>* Mogadishu, Brava and Merca have similar trajectories and their own shares
of scholars.>* Such scholars and preachers must have been catalysts in establishing
and spreading Islam and its laws across the world of the Indian Ocean.

Diplomats, the fifth group, were officials with special duties, who did not stay
for long in the oceanic littoral. Therefore, their impact on Islamic legal praxis in
the zones was limited. Even so, some sources talk about their practices of law
and etiquette as being different from those of the local communities. Chinese
accounts mention some Islamic diplomatic visits to the Chinese courts from the
time of the third caliph “Uthman. Between 651 and 750 the Umayyad dynasty sent
33 diplomatic missions to Chang’an, some of which even demanded that the Tang
submit to the caliphate.® But most of these were standard tribute missions. After
the fall of the Umayyads the Abbasids sent at least 20 diplomatic missions within
five decades between 751 and 798.5 The Korean histories record the arrival of at
least three Muslim merchants who came to the Korean court with presents to the
king in the tenth century.’’

One visit to China in the eighth century is noteworthy for its remarks on the
notions of diplomatic differences. In 713 an Arab envoy came to the Tang court
with beautiful horses and a magnificent girdle as presents. This unnamed dip-
lomat refused to perform the prescribed obeisance during his audience with the
Emperor, saying, “In my country we only bow to God, never to a Prince.” The
Chinese courtiers wanted to kill him, but one minister prevented them by saying
that the differences in court etiquette should not be considered a crime. However,
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this diplomat’s reluctance to bow to the ruler should not be taken as part of a
larger Islamic pattern, because another envoy called Su-li-man (Sulayman) who
visited the Chinese court in 726 did make obeisance to the Emperor and received
a robe and girdle as presents.*® These envoys continued to arrive in the Chinese
courts through the period under discussion and in the following period of the Sung
dynasty (960—-1280). Their visits were often noted in some detail in the Chinese
accounts.”

Some actors in these five functional and occupational groups had overlap-
ping responsibilities and identities. Some exiles or soldiers were also scholars
or traders. We should also keep in mind that these mobile groups were not a
unidirectional, monolithic bunch of people travelling from the Arab-Persian zone
eastwards. It was a complex web of migration in which many local Muslims,
such as converts and descendants from intermarriages, also participated and
advanced the religious and juridical realms of Islam. An important example is a
narrative on the tumultuous journeys of the king of Sufala (Mozambique), who
was enslaved treacherously by a group of traders, taken to the Middle East, and
sold at a slave market in Oman. Gradually, through his adventurous journeys, he
converted to Islam, studied its rituals and laws, performed hajj pilgrimage, and
managed to return home successfully. He went on to teach Islam to his subjects,
convert them to the new religion, and adjudicate on the basis of his learning of
Islamic law.*® This account opens up a larger scenario of the mobility of Indian
Ocean people to the central Islamic lands and brings together different terrains of
their journeys as converts, forced migrants, slaves, students, scholars, preachers
and pilgrims.

Legal schools

From the eighth to the tenth centuries was a time in which the renowned Sunni,
Shi‘T and Khariji schools of law evolved into doctrinal forms in the Middle East.
It is in the main understood as the formative and classical period of Islamic law.
All the major legal schools, started as personal schools of prominent jurist-schol-
ars in the eighth and ninth centuries, had developed into doctrinal schools by
the late-ninth century with authoritative forms and structures.®’ Among Sunnis
a few major schools that emerged and became standardised in this period were
Hanafism, named after Abt Hanifa (699-767); Awza‘ism, after ‘Abd al-Rahman
al-Awza‘1 (d. 774); Thawrism, after Sufyan al-Thawrt (d. 778); Laythism, after
Layth bin Sa‘d (d. 791); Malikism, after Malik bin Anas (711-795); Shafi‘ism,
after al-Shafi‘T (767-820); Hanbalism, after Ahmad bin Hanbal (780-855); and
Zahirism/Dawtdism, after Dawiid bin ‘Ali al-Isfahant (d. 884). Among Shi‘Ts
there were two prominent schools: Zaydism, named after Zayd bin ‘Ali (d. 740),
and Ja'farism, after Ja‘far al-Sadiq (d. 765). Among the Kharijis it was Ibadism,
named after ‘Abd Allah bin ‘Ibad al-Tamimt (d. 708). The timeframe for the for-
mation of the schools and their consequent appeal to the larger Muslim followers
are controversial scholarly subjects, but it is generally agreed that by the tenth
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century in the Middle East individual Muslims began to follow one of the promi-
nent schools.®

Did the Indian Ocean Muslims follow one of these doctrinal schools in the
ninth to tenth centuries or did they infer their own judgements from the scriptures?
Before adherence to any specific school became common, Muslims had choices.
They could depend on an individual’s own personal investigations, or adhere to
a local scholar who had his or her own juridical inferences, or affiliate with any
one of the schools that were evolving. In the Indian Ocean rim, most Muslims
chose the first two options. As we shall see below in a case in China, the leader
of the Muslim quarter there followed the Qur an, Islamic decrees, and his own
independent investigation. He was contemporaneous to al-Shafi‘1 and Ahmad bin
Hanbal, the founders of Shafi‘ism and Hanbalism. As with this Chinese shaykh,
many more shaykhs on the Indian Ocean shorelines inferred their own interpreta-
tions and rulings of Islam.%

Many Muslims in the littoral were religious and political exiles as I mentioned
above and they had been forced to leave their homelands where the rules and rul-
ings of law in the Middle East prevailed. In their new surroundings they asserted
their sectarian identities more than any other group whenever they had a chance
to express themselves and to make alliances on sectarian lines. We see this in the
collaborations of Shi‘T and Ibadi communities in the Indic and African zones, par-
ticularly during and after the Fatimid dynasty. For example, the Shi'1 Isma 1l groups
in Sind strongly supported and preached the sectarian propaganda in the region and
collaborated with the Fatimid rulers to gain favour for their religio-political agenda.*

Apart from the independent investigations of individual scholars and the sec-
tarian assertions of the exiles, did the Sunni schools, such as Shafi ‘ism, maintain
any prominence in the littoral in the ninth and tenth centuries? Some schol-
ars have argued that this was the case, but I disagree. The oceanic rim had a
mixed practice of Islamic law, in which different personal and doctrinal schools
coexisted with each other. They were witnessing the birth and spread of new
doctrines, synthesising an Arab, Persian, Indic, African, Chinese and/or Malay
understanding of Islam and its laws. Instead of framing them as Shafi‘T and
Hanafi, the complexities in the practice of Islam, in the makings of its frame-
works, its family and community, should be understood as the local sites in
which those laws were made.®® The prominence of a specific school, such as we
see today across the oceanic world, happened only much later, in the sixteenth
century.

Between the late tenth and twelfth centuries we see some marginal references to
Shafi‘ism, as the Ghaznawid rulers in South Asia followed that school: Mahmud
Ghazni converted from Hanafism to Shafi‘ism; his successor Muhammad bin Sam
(r. 1030, 1040-41) continued following Shafi‘ism.® The rulers who succeeded
them from the Ghiirid Dynasty also followed similar trajectories. Ghiyath al-Din
GhiirT (r. 1163-1203) converted from the Karramiyya sect (founded in Sijistan
by Abl ‘Abd Allah Muhammad bin Karram, d. 869) to Shafi‘ism in 1199 at the
hand of Qadt Wahid al-Din (or Wajth al-Din) Muhammad al-Marwaz1. This con-
version is said to have happened following a night when both the sultan and the
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qadi dreamt of al-Shafi ‘1, the founder of the school. Ghiyath al-Din is also said to
have extended his patronage to Shafi‘ism against Karramism, and the great Shafi‘1t
scholar Fakhr al-Din al-Razi (d. 1209) is one of the intellectuals who received his
patronage to fight the Karrami preachers.’” These episodes do not seem to have
created any long-term ruptures in these regions, certainly not in the wider littoral,
for their dominions eventually became the hotbeds of Hanafism.

Venues of legal formations

Early expressions of Islam and its laws in the Indian Ocean zones were connected
to several nodal points, corresponding to spaces, institutions and practices. Unlike
their co-believers in the Middle East, most Muslims were a minority in the popu-
lation and they had to negotiate a place for Islamic law without offending the
prevalent local customs and norms. Muslim settlements found themselves almost
entirely within non-Muslim kingdoms, whether it was in Malabar, Ceylon, Silla,
Guangzhou, Hainan, Pate, Lamu or Kedah, all of which were prominently affili-
ated to Taoist, Hindu, Buddhist, Christian, or some other faith system. Muslim
kingdoms like Dahlak, Sind and Showa were exceptions. The most powerful polit-
ical entities of this period were the Taoist Tang and Buddhist Silla dynasties in
the Chinese zone, the Buddhist maritime empires of the Sailendras and Srivijayas
in the Malay zone, the Hindu/Buddhist/Jain Chalukyas, Pallavas, Cholas, Cheras
and Pandyas in the Indic zone, and the Christian Aksumites in the African zone.
Except in Dahlak, Showa and Sind, most of the Islamic expansion in the littoral
occurred not with soldiers and political conquests, but with merchants, scholars,
preachers and political-religious exiles, whose practices and negotiations arose
from different social, political and cultural concerns. Most Muslims lived in their
own settlements, practising Islamic law (ahkam al-Islam, as one contemporary
observer notes specifically with regard to Guangzhou in Tang China) without
much interference from local laws and cultures.®

The minority Muslim groups generally established their social and religious
borders through legal activity. They acquired lands and places of worship from
the local authorities and contributed in return to the economic and cultural realms
of the regions.® The Kollam Copperplates Inscription from 849 provides insights
in this regard. It is a grant for land and mercantile activity from the local chief-
tain on the Malabar Coast to Nestorian Christians, for which Muslims, Hindus,
Jews, Zoroastrians and Christians all signed as witnesses.”” A similar deed of
appreciation was given to the Jewish community of Malabar in 1000. Although
these instances are related to the Jewish and Christian mercantile communities,
the experiences of Muslims in the region may not have been different. From the
adjacent Coromandel Coast, a Tamil copperplate inscription from 875 shows how
the king of Mathura provided refuge for a group of Muslim immigrants.”" Later
inscriptions from thirteenth-century Veraval in Gujarat and the Muccunti Mosque
of Calicut give further support for this.”” In all these instances land was given by
Hindu kings to Muslim, Christian or Jewish traders or mercantile groups in their
region along with facilities, resources and protection for lives and property.
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The Muslim population of the African, Indic, Malay and Chinese zones was
partly mobile and partly sedentary. As the travellers, traders and diplomats
depended on monsoon seasons to schedule their mobility, they remained in these
places only temporarily. They resorted to the existing arrangements or settlements
of Muslims there. In contrast, the sedentary exiles, migrants, soldiers, traders and
missionaries established permanent settlements as long as the local establishment
allowed them. In either scenario, Islamic law appeared in the temporary or per-
manent settlements of Muslims in different degrees administering their mobile
and sedentary members in their everyday interactions among themselves as well
as with other communities.

In the Akhbar al-Sin wa al-Hind, a travel account written in 851 on the com-
mercial situation and socio-economic opportunities on the route from India to
China, its anonymous author quotes a merchant Sulayman. He said that the
Muslims in the Chinese port Guangzhou had a head to arbitrate disputes within
the community, permission to deliver sermons on Fridays, and to lead the prayer
on 7d festival days. The Iraqi merchants sometimes did not agree with his rulings.
We also read further that he acted according to the truth, the Qur an and the com-
mandments (ahkam) of Islam.” A century later, in Kitab ‘Aja’ib al-Hind, Buzurg
bin Shahriyar said that the Indic rulers allowed Muslims to execute Islamic law
if any problems arose. He wrote, “If the thief is a Muslim, he is judged before the
hunarman of the Muslims, who sentences him in accordance with Islamic law.
This hunarman is like a gadr in a Muslim country. He can only be chosen from
amongst Muslims.”” Both these references shed some light on the legal admin-
istration within Muslim quarters and on the Muslim interactions with the wider
community, even in criminal cases. We get similar narratives from other parts of
the littoral.”

The intertwined concepts of jihad (holy war), jizya (poll tax) and justice are
other vital elements in early formations of Islamic law in some of the maritime
zones. When political conquests functioned as an effective method in the expan-
sion of Islamic polities in some oceanic regions from the early eighth century
up until the late tenth and early eleventh centuries, the principal motivations of
the conquerors or of the rulers who ordered the campaigns were not necessarily
religious. Still, the notions of jikad functioned as a legal paradigm for them to
justify their expeditions and as a sanctified obligation for some participants, as
we do see many ghazis volunteering for jihad in Mahmud Ghaznt’s campaigns in
the Indic zone.”® The intertwined connotations of ghazwa (from which the verbal
noun ghazi emerges) and jihad for the wars against the infidels were substanti-
ated concepts in Islamic legal literature early on. The wandering bands of war-
riors who assisted the political expansions were legally entitled to portions of the
booty as their revenue. In such legally sanctioned jihads various notions of law
and justice were invoked, as we see in Hajjaj’s letters to Ibn Qasim in Sind.”’
To what extent their ideas and initiatives of jihdd against a Hindu and Buddhist
population differed from or converged with the legal paradigms of jihdd in the
Middle East is a different question. The same goes for the imposition of jizya on
the majority non-Muslim population of newly conquered lands. Even so, many of
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these Muslim rulers and subjects had some understanding of Islamic law, and that
is what must have motivated “the greatest among Indian kings” to approach the
ruler of Mangiira requesting a translation of Islamic law into his own language, as
Buzurg bin Shahriyar records in the tenth century.’”® As a result a scholar was sent
to his kingdom with a poetic version of Islamic law and Qur’an exegesis, and it
arguably led to his secret conversion to Islam.

Physical institutions: mosques

In the Indian Ocean littoral many early Muslims had enclaves which were not
fully walled or closed settlements. Their settlements were loosely connected resi-
dences in which other foreigners, including Nestorian Christians, Jews, Hindus,
Zoroastrians and local inhabitants also lived. Only in some places and at some
points were Muslims forced to live in separate quarters. This happened, for exam-
ple, in Guangzhou in the early ninth century, when a new prefect and gover-
nor forced all foreigners to live in a segregated area.” In the conquered lands of
Makran, Mansiira, Daybul and Mahfiiza, the Muslims chose to have their own
enclaves separating them from the larger community. But mosques were always
an important space for the existence of a Muslim community. It was not only a
community building for obligatory prayers and rituals, but also for the administra-
tion of law. As we saw above, numerous mosques were founded in the Indic and
African zones. An inscription in Matayi in northern Malabar claims the establish-
ment of a mosque there in the early seventh century. Furthermore, archaeological
excavations in Lamu and Pate in East Africa have unearthed several mosques, all
dating to a period between 750 and 1000.*° The legal issues of endowments (wagf)
and property ownership with regard to these mosques are not yet known.

Apart from permanent buildings for mosques there were also temporary
places of worship, without purpose-built physical structures, where the commu-
nity gathered daily or weekly for the congregational prayers. When political and
religious circumstances were not favourable to the Muslim minorities they per-
formed prayers secretly. One reference to this comes from Buzurg bin Shahriyar
in the story he collected from the Muslim maritime town of Mansiira in Sind.
According to the story, the aforementioned king of Ra, “the greatest among Indian
kings”, embraced Islam through his interaction with the Muslim ruler of Mansiira.
Fearing a backlash from his people, he kept his conversion secret, but built a wor-
ship place where he prayed covertly.?! We cannot validate the truth of this story,
but it could represent a wider pattern of religious life in an unfavourable context.
The situation of course changed when the majority of the population was Muslim,
as happened in Dahlak and some eastern African coastal townships, or where the
rulers were openly Muslim, such as in Makran, Mansiira, Multan and Showa. In
all other places, Muslims had to establish a favourable point of contact from the
political and social authorities to establish mosques and to conduct their prayers
without disruption.

Friday prayers and sermons were important occasions for Islamic legal expres-
sions. The whole community assembled on a weekly basis, and this helped the
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community to assert their connections with the larger Muslim world, both politi-
cally and physically. It brought together the residents in the area along with tem-
porary visitors from elsewhere into the same space, giving opportunities for them
all to interact, renew old connections or build up new networks. Norman Calder
has analysed the significance of Friday prayers with regard to the political power
in the Islamic legal tradition by looking at the writings of three eleventh-century
jurists, while Elizabeth Lambourn has analysed the sermon’s importance for the
Indian Ocean Muslims in the thirteenth century and later.®? In a similar vein, the
Friday prayers and sermons were important also for the earlier Muslim com-
munities in the littoral. In the ninth century, the Muslims in Guangzhou named
the caliph and prayed for him in the khutba (sermon).®* In the tenth century, Ibn
Hawqal talks about a Friday sermon in Sind in which the ‘Abbasid caliph’s name
was mentioned.?* Similarly, during the reign of the Fatimid caliph al-Mu‘izz (.
953-7), the Isma‘ilis in Sind and Multan mentioned the Fatimid ruler in their
sermons.

Naming the caliph and praying for him towards the end of the sermon was
important to enable these communities to feel united with the larger Islamic world
and to be recognised under the caliphate, even if they had protested against or
escaped from it. The case of the Mutaghalliba in Makran is a telling example in
this regard. They had rebelled against the caliphate in the ninth century, yet they
continued to name and pray for the caliph in their Friday sermons. The existence
of congregational prayers and the naming of the caliph in the sermons were also
equally significant for the visiting travellers, scholars and traders for they too felt
connected with the local communities as part of a larger Islamic commune.*

Social institutions: marriage

While the homes and mosques provided physical spaces for penal and ritual
observations of Islamic law, the institution of marriage was another significant
legal realm in the lives of Muslims. Many exiles, itinerants, traders and scholars
married local people (Muslim or non-Muslim) which involved different juridi-
cal and social implications. Most travelling Muslims were men, but a significant
number of women accompanied those men and others travelled in their own right.

Some scholars note that “Muslim law was not strictly respected, still less so the
rules of marriage” in these communities until the eleventh century. Others endeav-
our to justify these marriages, looking at them through legal prisms, such as mut ‘a
(a marriage contracted for a fixed period by paying mahr to the woman), or by
arguing that such marriages enabled Shafi‘T Muslims to prefer Shafi‘T Muslims in
distant lands over neighbouring Hanafi Muslims.*” However, such arguments are
rather anachronistic. “Muslim law” was still in a state of gestation, and people
everywhere, including in the Middle East, were exploring ways in which their
everyday lives should follow and interpret the prescriptions of Islam. The Indian
Ocean Muslims were also exploring these nuances and contributed to its forma-
tion in the process. In marriages, religious and legal boundaries were fluid, not
only in the oceanic littoral but across the early Islamic world. The Qur’an (5:5)
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did not require a believer’s marriage to be endogamous. It allowed marriages with
Jewish and Christian women, and arguably with Sabaeans, Zoroastrians, Magians
and Samaritans. In that respect, the religious identities of non-Muslim communi-
ties on the Indian Ocean rim was a dubious category for the spouse of an itinerant
Muslim. The people in the Malay, Chinese, Indic and African zones had not yet
been defined as within or beyond the fixed legal identities of ahl al-kitab (“people
of the book™) or ahl al-dhimma (“Protected Persons”) allowed in the scriptures.
Such detailed categorisations and identifications of those who should be rejected
occurred mainly in the second millennium.*® Therefore, the Muslims in the lit-
toral had an independence to enter a marriage without transgressing any known
proscriptions of Islam.*® It was more complex when the local spouse did not want
to convert, but many of them did convert to Islam and hence avoided the juridi-
cal complexities. The situation changed over time with the expansion of Muslim
populations with more potential spouses available from within the community,
and endogamous marriages became the norm.”

The mut ‘a marriage and the marital preferences of the legal schools would not
go hand in hand, at least as a valid argument. If one agreed that the affiliations of
the school mattered in the marital choices of the early Muslims, one would not
marry through the mut‘a system because it was prohibited, not only in Shafi‘t
law but in all the prominent Sunni schools. In his Umm, al-Shafi‘T rejects the
mut ‘a as a legitimate form of marriage.’! The same opinion was furthered by other
jurists from the same school, such as his commentator-jurists Muzani (d. 878) and
Juwayni (d. 1085).2 Other Sunni schools also expressed the same opinion and it
became the commonly agreed view among them from the eighth century onwards.
The Shi‘T schools generally permitted the practice, but not the Zaydi school.”
Thus, the Muslims on the littoral will have had to depend on a Shi‘T ruling to
conduct mut ‘a marriages. But this seems to be injudicious if we correlate an exist-
ing argument, that the same Muslims followed the Shafi‘T school and preferred
to marry within the school rather than outside, such as marrying neighbouring
Hanafis.”* How could they go deliberately and collectively against their Sunni
coreligionists by adhering to a Shi‘1 praxis?

Maritime Muslims across the Indian Ocean might have engaged in temporary
marriages, for that was convenient for their constant mobility. But, from a legal
perspective, temporary marriages are quite different from the mut‘'a marriage,
although both essentially serve the same purposes. The central legal constituents
of the mut ‘a marriage are the time constraints and the specification of a reward for
the bride. In addition, unlike a normal marriage, it is irrevocable and unextendible,
it does not require witnesses and gadr, divorce is impossible, and there is no obli-
gation on the husband to provide a home and food for the wife. Al-Shafi‘T and his
followers denounced the mut ‘a as a forbidden practice, but allowed temporary mar-
riages provided no defined period was specified in the contract. For them, and for
other Sunnis and for Zayd1 Shi'ts, such a temporary marriage is a proper marriage.
The temporariness comes from the personal choices of the couple to sustain it or
to annul it after a year, a month, or even after a day. There are several conditions:
witnesses and a gadri have to be present; the spouses can divorce each other; the
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husband has to provide maintenance for the wife. Yet again, all these nuances mat-
ter only if the Shafi‘T school mattered for the early Muslims of the Indian Ocean.

As I discussed previously, we have references to adherents of Shafi‘ism in the
Indic zone from the period under discussion on the mainland of South Asia and
Central Asia, but not from the southern Indic coasts. This fact complicates any
existing suggestion that the Shafi‘ts on the southern coasts preferred to marry
Shafi‘ts from Southeast Asia rather than Hanafis resident in adjacent areas and in
northern India. If the southern Indians at that time were also Shafi‘Ts they would
have married the northern Indian Shafi‘ts, for they were known to be following
the Shafi‘T school at that time. Otherwise they would have to rely on a Shi‘T rul-
ing. I would say that the school affiliation is nowhere considered as a rational
justification for marital preferences, at least for the period in our present focus.
The motivations for later maritime Muslims from Indic zone preferring to marry
coreligionists from the Malay zone rather than mainland Indian Muslims will thus
need a different explanation.

Conclusion

In this chapter I have directed the attention of scholarship to the relevance of Islamic
law among the cultures and practices of early Muslims who lived in the Indian
Ocean world, well beyond the central Islamic lands. The Arab-Persian zone has been
the centre of studies in the existing literature, but the African, Indic, Chinese and
Malay zones had similar religious and juridical trajectories with various political,
scholarly and social entanglements. Islamic law existed and evolved there through
exiles, traders, scholars, soldiers and diplomats. The intermarriages, conversions
and propagations provided initial and intimate spectrum of familiarity with Islam,
which eventually facilitated the emergence of advanced juridical engagements from
the ports of Guangzhou and Kedah to Sind, Malabar, Kilwa and Pate.

In contrast to the Arab-Persian zone, Islam and its institutions functioned in
most of these maritime zones through a constant negotiation with the non-Muslim
political majorities from the seventh to tenth centuries. This facilitated or brokered
their social, religious, economic and legal lives through intermarriage, establishing
residences and mosques, and permission to administer their own laws. Physical
institutions, such as mosques and homes, along with social institutions, such as mar-
riages, illustrate significant elements of these legal negotiations. The strict bounda-
ries of the legal schools did not yet influence the social relations, as the boundaries
were fluid for most Muslims. This does not mean that they were less Islamic or
less law-abiding than their co-believers in the Islamic heartlands. At that time they
all were in the process of figuring out what was and what was not Islam, that is
Islamic law, beliefs, practices, ethics and rituals, and thus they contributed to the
process of actual formulations of Islam. This process involved diverse techniques of
negotiation with both internal and external bodies, with the dominant socio-political
regimes as much as with the known and unknown parameters of Islam.

In the period on which I have focussed, no one legal school or stream domi-
nated the entire spectrum of the Indian Ocean. There were several schools within
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and outside the Sunni, Shi'T and Ibadt traditions. All those legal streams made
their presence felt in the littoral, and extended it well beyond the ninth and tenth
centuries with ups and downs in the African, Indic, Malay and Chinese zones. In
addition, there were several individual jurists, contemporary with the founding
jurists of the major Islamic legal schools, who found their own ways and methods
to interpret Islamic scriptures for the solution of the problems in their immedi-
ate contexts and for overseeing their concerns. Their individual contributions to
Islamic law, developing from personal schools to regional and doctrinal schools,
deserve further investigation.

From the end of the tenth century and the beginning of the eleventh century
Islamic legalistic engagements were to intensify in the oceanic littoral, especially
after the establishment of new Islamic kingdoms, such as in Mtanby (Mtambwe),
Mkanbalti (Mkumbuu), Ghazna, Lahore, Delhi and Pasai. These polities, along
with those existing ones in the Indic and African zones, and new communities of
locally grown and educated Muslim scholars and jurists, would intensify the ways
in which Islamic law was conceptualised and practised in the littoral even fur-
ther.”” Through interactions between an Asian-African-Arab triangle of scholars,
the Indian Ocean Muslims generated their own networks of knowledge, among
themselves as well as with the wider Islamic world, with unique but shared vocab-
ularies. The following chapters in this volume will address these trajectories in the
later centuries.
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2 Legal diglossia, lexical borrowing
and mixed juridical systems in
early Islamic Java and Sumatra

Tom Hoogervorst'

Introduction

This study offers a historical linguistic perspective on the transition from Hindu
to Islamic law in early-modern Java and Sumatra. As Ayman Daher observes,
“law, much like language, is an ever-evolving body closely linked to the culture
and society”.? Language obviously differs from law in some crucial ways. For
one thing, in pre-modern times, the former was rarely forced onto people out-
side the realm of education. Nevertheless, a language-centric approach enables
a fuller understanding of legal history through its focus on loanwords and other
linguistic phenomena.® For example, Latin prevails in Europe’s juridical prose
and classical Chinese played a comparable role in East Asia, testifying to the last-
ing impact of respectively the Roman and the Confucianist understanding of law.*
The Indonesian archipelago constitutes a palimpsest of influences from Indic,
Middle Eastern and European languages, corresponding to the so-called Hindu,
Muslim and colonial episodes of the region’s past. The present study examines
the legal landscapes of Java and Sumatra between the fourteenth and eighteenth
centuries — when Hindu influence was waning and Islam became increasingly
dominant — and analyses them in conjunction with broader developments in the
Indian Ocean world. It highlights, through lexical and sociolinguistic inferences,
the continuities and changes that characterise this slow-paced transition.

In the western parts of the Indonesian archipelago, the shift from Hinduism —
or, more accurately, Saivist and Tantric doctrines — to Islam took place relatively
smoothly and fragmentarily. In the realm of law in particular, the oft-envisioned
idea of a Hindu period followed by a Muslim period must be considered overly
simplistic and burdened by outdated paradigms of civilisation.’ In reality, both reli-
gions diffused as part of similar, enduring Indian Ocean networks. Java occupied
the crossroads between Hinduism and Islam during the fourteenth and fifteenth
centuries,® while Aceh in northern Sumatra developed a synthesis of Sufism and
Tantrism in the sixteenth century, which was instrumental in the region’s peaceful
Islamisation.” Nevertheless,

it is precisely at the beginning of [the sixteenth century] that the majority
of the historians of South-East Asia turn away from India with the excuse
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that its cultural influence had disappeared in favour of an international Islam
which had progressively established itself in the great maritime commercial
networks of the Indian Ocean.?

The scholarly dismissal of these prolonged connections with South Asia is unwar-
ranted, especially since Islam reached South-East Asia at least in part through the
filter of the Indian subcontinent.” The notion of an Indian-introduced Islam was
ingrained in the wider literature by Christiaan Snouck Hurgronje and drew support
from later European scholars and some Indonesian scholars.'” Many connections,
however, were severed by the mid-eighteenth century, when the Dutch East India
Company (VOC) drastically reduced the commercial activities of Indian merchants
in Indonesia.'! In the centuries afterwards, more direct contacts with the Arab heart-
lands redirected the focus of most Indonesian Muslims to the Hijaz and Cairo."? The
rise of Islam undeniably brought structural changes in the domain of Indonesia’s
legal institutions, yet it is equally relevant that multiple juridical traditions interacted
and intermingled over the centuries."* Of equal historical importance is South-East
Asia’s trademark habit of selectively adopting and adapting external concepts as the
local context demands. As will be highlighted in this study, both the changes and
the continuities left their imprint on legal terminology and sociolinguistic practices.

Much academic work on the history of Indonesian law relies on colonial-era
scholarship, which started at the very dawn of Dutch expansion when different
communities increasingly encountered each other in courtrooms. From the early
seventeenth century onwards, the VOC controlled the juridical administration of
Java’s coastal sultanates, particularly Cirebon, Demak and Banten.'* The Dutch
were aware of pre-existing legal traditions and lawbooks, yet invoked tropes of
“indigenous despotism” and its alleged dangers to trade as reasons to interfere
with the island’s courts.'s Similar verdicts were reached by British colonial offi-
cials with regard to the Malay Peninsula;

Malay laws were never committed to writing; they were constantly overrid-
den by autocratic chiefs and unjust judges; they varied in each State; they
did not harmonise with the doctrines of Islam that they professed to fol-
low; they were often expressed in metaphors or proverbs that seem to baffle
interpretation.'s

Whatever the effect of such floating remarks, the colonial project laid the founda-
tions of a fluctuating interest in the archipelago’s inherited legal systems, albeit
chiefly out of self-interest.'” From the nineteenth century, the laws, regulations,
and treaties upheld by the courts of Central Java and Bali ended up among the first
topics of systematic study.'® Collecting, examining, translating, and publishing
legal texts was crucial to this effort. Not only did these sources cast light on ideal-
ised behaviour within Indonesian societies, they also revealed social tensions; the
long lists of transgressions they typically juxtaposed — followed by the commen-
surate punishments — spoke volumes about the specific areas in which authority
was habitually challenged."
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Colonial control over Indonesia’s legal systems tightened in the early nine-
teenth century, even though the courts remained largely run by local functionar-
ies and advisers, and partly within pre-existing structures. Proceedings from the
landraad, a state court for indigenous populations, reveal that justice was admin-
istered in a highly multilingual fashion, including in Javanese, Malay, Dutch
and Madurese. With Dutch rule firmly established, interest in Java’s numerous
lawbooks became confined to the realm of philology.”® On a practical level, it
was realised that the lex non scripta prevailed over the lex scripta throughout
the colony. The uncodified and orally transmitted customs of the archipelago’s
diverse populations — commonly known as adat, a term further discussed below —
became the subject of intensive study with the ultimate goal of improving colonial
governance. As a consequence, the majority of Javanese, Malay and other textual
sources on law have neither been published nor translated,”' rendering it some-
what premature to describe in great depths the nature of pre-modern law in this
region. The scope of this chapter is therefore limited to law-related vocabulary
and sociolinguistic practices.

I focus specifically on the origins of words (etymology), sociolinguistic con-
siderations, and a close reading of some relevant primary sources. I am aware
of what is perhaps the most common caveat in the study of lexical borrowing:
the misguided assumption that the external provenance of a word “proves” the
external provenance of the concept it designates. Island South-East Asia shows a
more complex picture, in which loanwords from high-status languages often act
as a substitute for pre-existing vocabulary. In the case of early Islam, for instance,
we see a replacement of Sanskrit loanwords by their Arabic equivalents, includ-
ing in the legal domain. As the work of Timothy Lubin on South-East Asian law
systems demonstrates, the legal traditions of ancient Java (as well as Cambodia
and South India) exhibited a phenomenon called legal diglossia.” Diglossia refers
to the co-existence of two separate language varieties within a speech community;
the high-status language is typically used for formal occasions and the vernacular
language for informal occasions.? In the legal domain, Sanskrit — or Sanskritised
formal registers (acrolects) of local languages — were indeed employed to provide
otherwise profane statements with a prestigious and authoritative cachet.” The
cosmopolitan, in other words, was used to validate the local, not unlike the posi-
tion of Latin in medieval Europe.” As will be demonstrated below, this sociolin-
guistic practice persisted in Islamic milieus.

The first section of this chapter examines the impact of Indic notions of law
on the societies of Java and Sumatra, sketching the legal landscape encountered
by the archipelago’s first Muslims. The second section discusses the introduc-
tion of Islam and the associated legal changes, as well as evidence for sustained
contacts with the Indian subcontinent under Muslim rulers. The third section
delves deeper into the magico-religious power of language through a case study
on the typology of oaths and curses, substantiating the idea that legal diglossia
persisted under Islam. Most words discussed here are taken from Van Hinloopen
Labberton’s unique colonial-era dictionary of legal terms, as later dictionaries
include Sanskrit-inspired neologisms that are irrelevant to this study.*
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Any understanding of South-East Asia’s legal landscapes prior to “Indianisation”
remains by definition hypothetical and has in part been reconstructed on the basis
of historical linguistics and cross-regional comparisons.”” By the second half of
the first millennium CE, the epigraphic record and monumental architecture show
traces of a Brahmanical cultural outlook across pockets of what is now Western
Indonesia. Among the “Hindu” elements adopted in this process were notions of
religion, law, ethics and royal power. Over time, the local elites of Java, Sumatra
and other parts of the archipelago became part of what Sheldon Pollock terms the
Sanskrit Cosmopolis.?® Across this imagined space stretching from Central and
South to South-East Asia, conceptualisations of law, notions of ritual obligation,
legitimisation of sovereignty, state philosophy, religious authority and morality
started to converge. It should be reiterated that South-East Asian elites were selec-
tive about the Indic elements they accepted and translated into local languages.
In the written domain, most priority was given to texts — legal or otherwise — that
were in popular demand in India at the time of contact, rather than the canonical
classics.” In Java and Bali, we see that India’s codified legal literature often served
as a framework to validate local customary norms, yielding a substantial body of
Sanskrit-inspired yet locally authored juridical literature in Old Javanese.*® These
included Hindu-inspired (Sastric) lawbooks, didactic and moralistic texts, records
of (legal) victories (jayapattra), political treatises (niti), royal decrees (pihagem),
courtly regulations (pranatan) and several other categories.’' The only known
pre-Islamic lawbook from Sumatra is the Nitisarasamuccaya, of which we will
read more below. In addition, there were pre-existing village customs (desadysta),
which were orally transmitted rather than written down.

Colonial studies on “Hindu Law”, both in India and Indonesia, largely focus on
two Sanskrit genres of literature: Dharmasiitra and Dharmasdstra.** By far the best
known legal text was the Laws of Manu (Manusmyti or Manava-Dharmasdastra),
associated with Manu, the Hindu progenitor of humankind. It was studied inten-
sively by British and French scholars to understand better the legal systems they
encountered in India. This text was also known and reproduced in ancient Java,
alongside other books on common and penal law.** A fourteenth-century Indian
commentary of the Laws of Manu, the Manvarthavivyti by Narayana Sarvajiia, is
likely to have influenced contemporaneous Javanese lawbooks.* This implies that
contacts between India’s legal scholars and their Javanese apprentices were still
regular when Islam expanded its influence in the Western Indonesian archipelago.
It is tempting to speculate that these overseas experts on Hindu law enjoyed a
similar status to India’s Islamic theologians (‘ulama’) of later centuries, such as
the Gujarat-born Nir al-Din al-RanirT in seventeenth-century Aceh. India’s more
recent legal institutions, such as the legislative council (Vidhan Parisad) and vil-
lage self-government (Gram Pancayat), are unknown under those names in the
Indonesian archipelago.®

Most of Indonesia’s Sastric lawbooks were not intensively studied by outsid-
ers. In Java, the genre gradually fell into disuse when the island’s Sanskrit-literate
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ecclesiastical class lost their prominence. In Bali, which was never Islamised, the
lawbooks continued to play a role in society.*® They were written and re-written
on palm leaves (lontar); in fact, most colonial-era transliterations of Old Javanese
originals go back to Balinese copies. One of the core legal documents of ancient
Java was a locally authored composite text known as Kutara-Manawa. This book
is not attested anywhere in India, although the second element of its name makes
clear that it is inspired by the Laws of Manu. It is listed in a ninth-century inscrip-
tion as obligatory reading for aspiring legal scholars.’” The book is also men-
tioned in the Old Javanese Ramayana,*® as well as later literary works such as
the Slokantara and Bhomantaka.®® Later Javanese (and Balinese) lawbooks, such
as the thirteenth-century Pirwadhigama, also refer to the Kutara-Manawa as a
standard work to be known by legal experts.* Other important lawbooks include
the Agama — a mid-sixteenth-century legal text based on the Kutara-Manawa®*'
— and the Swara Jambu, which is patterned after the eighth book of the Laws of
Manu.* The name Swara Jambu appears to be a corruption of — or a pun on —
Sanskrit Svayambhu, one of the names for Manu.

It is difficult to envisage how these pre-modern lawbooks were used in real life.
The Indic source texts focused on the lives of Brahmins, who would have been
spatially clustered and socially distinct from the majority of Island South-East
Asians. In this regard, Javanese and Balinese legal codes have been characterised
as “aspiring to be Dharmasastras but reflecting much more directly the ‘common
law’”.# It may be added that some parts of Indic source texts were deliberately
preserved even though they were clearly disconnected from daily life. A section
of the aforementioned Agama, for example, mentions camels, which never histori-
cally inhabited the Indonesian archipelago (except possibly as courtly curiosities):
“When hitting an ox, horse or camel, if the struck animal dies, the wagon-driver
will be fined with 10,000 [coins] and must compensate the value of the dead ani-
mal.”** Along the same lines, we may ask ourselves whether the Sanskrit names
for different types of enslaved people in the Kutara-Manawa — bhaktadasa ‘a
slave who serves for his food’, dandadasa ‘enslaved for non-payment of a fine’,
dhwajahyta ‘captured in battle’ and grhaja ‘born in the house™ — reflect actual
social practice or merely a diglossia-driven genufiection to the Language of the
Gods. The reliance on external elements in texts of local significance is emblem-
atic for South-East Asia’s legal landscapes, as will be revisited in the next section.
It should be stressed, however, that ostensibly cosmopolitan Sastric texts were
equally prone to incorporate distinctly local or regional elements. The Agama,
for example, features the term pisis in the context of obligatory payment, which
strikes me as a borrowing from Persian pishiz ‘a small piece of money’.

Moving now to the etymological origins of Indonesia’s legal terms, it has long
been known that several words pertaining to law, religion, state philosophy and pol-
itics go back to Sanskrit.* The very titles denoting positions of power, such as Malay
menteri ‘minister’, patih ‘chief minister’ and raja ‘king’, are Sanskrit-derived:
mantri, pati and rdja. The influence of India’s vernacular languages (‘“Prakrit”),
conversely, is rarely mentioned in scholarship on pre-modern South-East Asia.*’
The same holds true for Indonesia’s important and often overlooked connections
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Table 2.1 Indic origins of Malay legal terms

Malay Etymology

Sanskrit Prakrit Tamil
bati ‘interest (on money)’ vatti
bendara ‘treasurer, state official’ bhandara
beniaga ‘commerce, trade’ vaniyaga
biaya ‘wealth, money’ vyaya
cengkeram ‘earnest money’ accakaram
cukai ‘passage money’ cukkai
curi ‘theft’ curi
dehaga ‘insubordination against a ruler’ dohaga
denda ‘punishment’ danda
dosa ‘serious offence, crime’ dosa
durjana ‘criminal’ durjana
dusta ‘false, guilty’ dusta
gadai ‘pawn contract’ katai
harga ‘value, price’ argha
istri ‘wife’ str1
jaksa ‘prosecutor’ adhyaksa
janda ‘widow’ randa
laba ‘profit’ labha
mempelai ‘(bride)groom’ mappillai
perkara ‘affair’ prakara
saksi ‘witness’ sakst
(se)kutu ‘accomplice’ kattu
suami ‘husband’ svami
undi ‘divine judgment through lottery’ untai
upeti ‘obligatory payment’ uppatti

with South India. The wider literature on credit, debt and other financial matters in
Indonesia remains silent about the fact that much of the vocabulary in this domain
can be traced to Tamil.*® Table 2.1 lists some Indic loanwords in the legal sphere
that found their way into Island South-East Asia.* One should bear in mind that
these borrowings did not necessarily have juridical connotations in South Asia, yet,
as one scholar put it, “what had once been foreign ultimately acquired its own char-
acteristics and significance although its Indian origins remained unmistakable”.*

These lexical transmissions compel us to envision multiple directions from
which Hindu-inspired notions of law, morality, political organisation and related
phenomena spread eastwards. The broad contours of these processes remained
intact under Islamic rule, as will be argued next.

The heirs of Manu

The first European visitors to Java encountered legal traditions that were partly
Islamised, yet continued to draw from Hindu conceptualisations of law. Indeed,
the two religions intermingled for centuries. As late as the fifteenth century, when
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Islam had gained dominance across much of the island’s north coast and coex-
isted with Hinduism in the interior,! the South Indian Sivardatri ritual attracted the
dedicated interest of a Javanese scholar.” A century later, the Portuguese encoun-
tered amidst Java’s Muslim kingdoms a Hindu dynasty in Banten and “heathen”
rulers in the interior.>* Meanwhile, in the coastal polities, local, Indic, and Islamic
law had been brought together under the one roof of the so-called jaksa courts.>
The etymology of the term jaksa itself exemplifies the fluid transition between
Hindu-inspired and Islamic-inspired notions of legal authority. Borrowed from
Sanskrit adhyaksa ‘eye-witness, inspector, superintendent’, the word features in
Old Javanese as dhyaksa, denoting a Sivaite spiritual lord in service of the court.>
In Bali the dyaksa continues to serve as a religious official.’® Yet with the rise of
Islam in Java, the jaksa saw himself reduced to a functionary responsible for theft,
robbery and other mundane crimes, while legally complex matters such as mar-
riage, divorce and inheritance shifted to Muslim officials.’” Eventually, the jaksa
turned into a prosecutor in late-colonial times.

While many of the pre-existing juridical structures remained in place, the
idiom through which legal authority was expressed shifted — gradually and
incompletely — from Sanskrit to Arabic. This supports the theory that, in many
parts of South and South-East Asia, the aforementioned Sanskrit Cosmopolis was
replaced by an Arabic one after the introduction of Islam.>® Legal texts continued
to derive their authority from high-status languages, complementing and validat-
ing orally transmitted customary norms. Islamic jurisprudence became known
under its Malay name fikih (Javanese: pekih, both from Arabic figh), whereas local
customs were re-categorised as adat (Arabic ‘dda) and continued to govern the
secular spheres of life. The latter term is typically translated as ‘customary law’
in an Indonesian context, although — like Hindustani adat — it also denotes more
individual habits, practices and traditions.”® As such, adat has often been inter-
preted as a system that is mutually exclusive to Islamic Law, although such gen-
eralisations hardly do justice to the complexity of the matter.®® In an Indonesian
context, adat is used much more frequently than uruf' (Arabic ‘urf), another word
normally translated as ‘customary law’.%!

In early Islamic Java, pre-existing legal systems were often studied side-by-side
with figh. Old Javanese lawbooks, for example, were given in Islamic compendi-
ums,®? whereas Arabic books on law and theology — such as the Tuhfat al-Muhtaj
and al-Ghaya wa al-Taqrib — were copied and adapted into local languages (see
Figure 2.1).®* It made sense for Java’s first indigenous Muslims to embrace pre-
Islamic literature, since they saw themselves as the proud heirs to this literary tradi-
tion. As a result, many of the juridical proclamations (undang-undang) issued in
early-Islamic Java, Sumatra and the Malay world incorporated significantly more
adat laws than direct citations from figh literature. The popular Malay expres-
sion “religious law is level, customary law is flat” (hukum yang rata, adat yang
datar) came to symbolise two similar things that are equally desirable. This co-
constitutiveness of different legal practices also led to attempts to combine Hindu
and Islamic principles, for example in the Javanese lawbooks Surya Ngalam (also
known as Adilulah)®* and Pepakem Cerbon. The latter, which was partly based on
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Figure 2.1 Arabic lawbook with Malay translations (UB Leiden, Cod.Or. 1969.1)

the former, was eventually codified by the Dutch in the mid-eighteenth century to
strengthen their influence on the VOC-controlled court of Cirebon.® While it was
written in a Sanskritised register of Javanese, a number of Arabic loanwords surface
throughout this legal code, including kisas ‘retaliation’ (Arabic gisas), kukum ‘rul-
ing’ (hukm), and warangi ‘piousness’ (wara ‘). A related development took place in
the domain of writing more broadly. In the Malay world, an Arabic-derived script
(Jawi) largely replaced Indic scripts, although the latter remained in use for some
time after Islamisation.®® In Java, Indic-derived (Hanacaraka) and Arabic-derived
(Pegon) scripts coexisted.

At this point we return to the lexical evidence. The linguistic implications of
Islamisation become evident from some of the most basic legal terms in Malay
(Table 2.2). Most of these Arabic-derived words are also common elsewhere in
the Indian Ocean world, as well as parts of Central Asia, the Mediterranean and
Atlantic Africa.

Islamisation also came with a new range of administrative titles across the
archipelago. In charge of Islamic legal matters was the so-called penghulu, Malay
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Table 2.2 Arabic origins of Malay legal terms

Malay Arabic
dakwa ‘accusation, lawsuit’ da‘wa
diat ‘blood money’ diya
fatwa ‘formal legal opinion’ fatwa
hak ‘truth, rightness’ haqq
hakim ‘judge, arbitrator’ hakim
hasil ‘result, outcome, product’ hasil
hukum ‘ruling’ hukm
ingkar ‘denial, contestation’ inkar
izin ‘permission, authorisation’ idhn
kadi ‘judge of religious affairs’ qadi
kanun ‘regulations’ qaniin
korban ‘victim’ qurban
mahkamah ‘legal court’ mahkama
nasab ‘biological descent’ nasab
risalah ‘(legal) digest’ risala
sah ‘lawful’ sahh
sahih ‘legally valid’ sahih
siasat ‘administration of justice’ siyasa
sijil ‘scroll, written record’ sijill
syarat ‘proviso, term’ shart
yakin ‘certitude, conviction’ yaqin
yatim ‘orphan’ yatim
wakaf ‘mortmain, religious endowment’ waqf
wasiat ‘will’ wasiyya
zina ‘adultery’ zind’
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for ‘headman’.®” A common title given in early-colonial times to a clergyman
was padri. Derived from Portuguese padre ‘father’, the word initially denoted a
Christian priest or missionary (cf. Hindustani padri, Tamil patiri), yet this mean-
ing was soon extended to non-Christian men of the cloth. In Malay correspond-
ence to Europeans, for example, it was used in the meaning of imam.®® By the
mid-eighteenth century, the word was also used on Java’s north coast, where three
kinds were distinguished: padri yang adil ‘priests who commit neither great nor
small sins, and do not neglect communal worship nor prayers, but are devout’,
padri yang salih ‘priests who uphold all ordinances great and small: the great
are prayer, fasting, becoming haji, reading the Marriage Law, and giving tithes,
the small deal with unclean food’, and padri yang warangi ‘priests who do not
eat nor do anything unclean, and avoid not just evil, but also the appearance of
evil’, reflecting the Arabic terms ‘adil ‘just, fair’, salih ‘good, right’ and wara "
‘piousness’.®’

In addition to these generic terms for Islamic functionaries, a wide variety of
nomenclature for lower officials and mosque attendants emerged in Island South-
East Asia. The person in charge of the call to prayer was typically referred to
as bilal (named after Bilal bin Rabah, the first muezzin). Other titles for clerics,
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whose precise responsibilities differed from one region to another, included
garim, kalipah, katib, kaum, merbot, modin, mufti, naib, pakih, takmir and wazir.™
Interestingly, some Islamic titles came from South India rather than directly from
the Middle East. The official in charge at the local level of Islamic affairs known
in Sumatra as lebai can be traced back to the Muslim-Tamil labbai, the name of
a functionary and, by extension, a specific ethno-religious community.”" Along
similar lines, the religious scholar known in Java as santri reflects Tamil sattiri
‘learned man’.”* In a Tamil Hindu context, this word refers to an astrologer who
advises couples facing infertility or decides on the proper location of a new well.”
Many Indonesianists will have learned this term from Clifford Geertz’s stand-
ard work on Javanese religion, where it is used to designate adherents of a more
orthodox Islam.™ In earlier times, however, santri could also refer to pre-Islamic
religious teachers and was associated with ascetic lifestyles.” Somewhat surpris-
ingly, the South Indian etymology of the word is rarely mentioned in the wider
literature.™

The fact that Sumatra and Java exhibit Tamil words to denote experts on Islam
matches the broader context of Indian Ocean connections. Shafi‘T scholarly net-
works radiated across the Bay of Bengal from at least the sixteenth century, as
transpires from the eastward dispersal of a religious commentary known as Fath
al-Mu ‘in by Zayn al-Din al-Malaybari.”” South Indian influence manifested itself
even earlier in Aceh, where the name Naina — used by a community of Muslims
descended from the Nayanar caste” — features on a number of thirteenth- and
fourteenth-century tombstones.” Archaeological evidence from North Sumatra
suggests that Islam entered that region around the same time, through the same
Tamil-speaking communities that also introduced Hinduism and Buddhism
in the ninth century.*® In the sixteenth and seventeenth centuries, Muslim mer-
chant-missionaries from South India regularly visited Sri Lanka, the Maldives,
Burma, Malaya and Sumatra. The scholars Kattanai Wali, Shaykh Sadaq Ibrahim
Maraikayar, and Sayyid ‘Abdul Qadir Vallal Sttakkati are remembered by Tamil-
speaking Muslims for their contributions to the eastward spread of Islam.®! Aceh
in particular seems to have been a popular destination for Sufi ascetics (qalandar)
from South India.®?> Additional links between the Islamic practices of South India
and Indonesia have been identified in the realm of mosque architecture and reli-
gious literature,®> many of which were obscured by later, more direct contacts
with the Arab heartlands. Tamil influence is also found in classical Malay tales
(hikayat), such as Hikayat Hang Tuah, Hikayat Raja-Raja Pasai, and Hikayat
Seri Rama.®

Linguistic findings corroborate these links and support the transmission of an
early layer of Arabic loanwords entering Island South-East Asia through Tamil.
The phonological evidence for this route is the presence of a paragogic vowel
in some borrowings, such as Malay and Javanese perlu ‘duty’ (Tamil parulu,
parulu from Arabic fard) and napsu ‘desire’ (Tamil napucu from Arabic nafs).®
Some semantic shifts also point to South Indian influence. Arabic khamis, denot-
ing the fifth day of the week (Thursday), gained connotations among Tamil-
speaking Muslims of collecting donations for the Friday service,* and in Malay
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and Javanese this meaning expanded to kemis ‘begging’ in general. It is of addi-
tional relevance that the Javanese legal term pakem or pepakem ‘handbook’ (as in
the aforementioned lawbook Pepakem Cerbon, see Figure 2.2) in all probability
reflects Tamil pakkam ‘treatise’ (ultimately from Sanskrit paksa “a thesis, an argu-
ment’), which to my knowledge no scholar has pointed out. The Javanese word
surambi, a small pavilion next to a mosque often used as a court, is presumably
from Malayalam®” — a South Indian language closely related to Tamil — substanti-
ating the connections in mosque architecture mentioned previously. The rice flour
pancakes (apam), offered and distributed in honour of the spirits during Islamic
ritual meals across Island South-East Asia, are also of South Indian origin.®

In addition to this South Indian layer, the Islamic cultures of Sumatra and Java
also display some evident North Indian influence. Particularly in the domains of
literature and grave memorials, this element was highly Persianised.® For rela-
tively many loanwords in the legal and ceremonial sphere, we cannot determine
whether they entered the Malay language from Farsi, Indian Persian, or Persianised
Hindustani (Table 2.3).”° Direct influence from North India is plausible given that
Hindustani speakers also influenced Malay literature, music genres and theatre.”!
In addition, several (Perso-)Arabic terms appear to have reached South-East Asia
through the filter of North India judged from their specific pronunciation.®?

Such lexical inferences are crucial to the study of Indian Ocean networks and
the concomitant diffusion of concepts, ideas and institutions. At the same time,
the linguistic impact of Hinduism and Islam extended beyond loanwords and into
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Table 2.3 Indo-Persian origins of Malay legal and ceremonial terms

Hindustani and Persian Malay

kabin ‘matrimony’ kawin ‘quickly arranged marriage’®
kandirT ‘a religious feast’ kenduri ‘a religious feast’

nakhuda ‘captain’ nakhoda ‘captain’

sunnat (+ verb) ‘to circumcise’ sunat ‘to circumcise’

shah ‘king’ syah ‘ruler (royal title)’
shah-bandar ‘port master’ syahbandar ‘port master’

the domain of sociolinguistic practices. The next section, therefore, highlights
some instances of diglossia and language-mixing in the legal contexts of Java and
Sumatra.

Heaven-sent retribution

The previous sections have underlined the importance of high-prestige languages —
whether Sanskrit, Arabic or local acrolects such as literary Javanese — to the local-
isation of external ideas. One particular domain associated with the administration
of justice illuminates the punitive faculties of language: the overlapping practices
of swearing, cursing and oath-taking (Malay and Javanese: sumpah). The use of
formulaic preludes to oaths and curses (simsalabim, hocus pocus, abracadabra,
etc.) are by no means unique to Indonesia. In Java and Sumatra, these elements
are predictably from Sanskrit and Arabic. Not much has been written on the lin-
guistic typology of oath-taking and cursing in this part of the world, even though it
was historically pervasive. Christiaan Hooykaas briefly discusses Balinese curses
and counter-curses (balik sumpah).”* Helen Creese mentions some examples of
Balinese curses awaiting those who bear false witness: “being trapped in dense
forest, wandering through deep ravines, being struck by lightning, being eaten
by crocodiles, felled by a mortal illness, and devoured by worms and insects,
and that all these penalties would befall the offender and his descendants down
to three or four generations”.”> A similar imprecatory landscape is found in pre-
Islamic Java. Willem van der Molen observes that Old Javanese curses (Sapa) are
unconditional and irrevocable.”® Depending on the transgression committed, they
commonly involve diseases, premature death, childlessness and changing into a
low-status animal. In Old Javanese literature, it is not uncommon for these curses
to reflect Indic prototypes. For instance, the Brahmin Uttanka in the Old Javanese
Adiparwa — based on the first book of the Indic Mahabharata — famously cursed
King Posya for serving him a cold meal. The king in turn accused the sage of
falsehood and cursed him back. Of interest here is the introduction of the curse
using Sanskrit, followed by an explanation in Old Javanese.

Yasmad asucy annan daddsi. You have awfully little respect, King Posya.
Because you give unclean food, therefore, you will be blind.
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Yasmad annam disayasi, tasmad anapatyo bhavisyasi, you consider the rice
I gave you to be unclean; what you say is not true; therefore, you will be
childless.”

Aside from literary works, curses also occur in the inscriptional record. The sec-
ond charter of the eighth-century Central Javanese Sri Kahulunan inscription, for
example, announces that those who pull out the sacred stone will end up like a
crushed egg. In addition, the following ordeal awaits them: “If they enter a forest,
may a tiger devour them; if they walk through a field, may a viper bite them; [...]
if they enter a river, may a crocodile devour them”.”® Later curses, documented in
Javanese royal inscriptions of the Singhasari-Majapahit period (1222—-1486), have
been described by Jan van den Veerdonk.” We see similar practices on the South-
East Asian mainland. The 890 CE Bo-mung stele inscription of Indravarman II
features a highly Sanskritised register of the Cham language, which is closely
related to Malay; it again involves a powerful curse to punish those who dare to
desacralise a monument:

If any man destroys the goods of the god Mahalinga or has it destroyed by
somebody else, the Mother of this man will be haunted by multitude [sic!] of
dogs, and after his death he will live in the dark hell and remain there till the
end of the yuga and the destruction of the world.'®

A similar belief in deadly curses existed in Sumatra and elsewhere in the Malay
World, as the work of Leonard Andaya has brought to broader academic atten-
tion.!®! The most lethal imprecations typically fell upon those who disobeyed royal
authority. Malay curses were propagated as capable of killing instantaneously the
perpetrators of a series of meticulously listed crimes. Some pre-Islamic Malay
inscriptions repeat the phrase nivunuh kamu sumpah “you will be killed by the
curse’ after each individual transgression. The Bukit Seguntang inscription warns
that the disloyal will be swallowed by a river (praja ini muara ya umangap).'®
The inscriptions found at Kota Kapur, Sabokingking Naga, and a small number
of other places contain a thus far unsuccessfully translated introductory formula,
which could either be a magical formula or a curse in an unidentified language
directed against non-Malay communities operating under Malay patronage.'®
Cursing as a means of enforcing loyalty persisted in Islamic times. Two recur-
rent punishments in the classical Malay and Minangkabau literature were bisa
kawi and besi kawi, the second part of which seems to reflect Arabic gawiy ‘pow-
erful’. The former was a potent supernatural poison (bisa) in which all diseases
were united.!® In classical Malay literature such as the Hikayat Negeri Johor and
the Hikayat Siak,'” this royal poison was said to strike all Minangkabau sub-
jects who neglected to follow their sworn ruler into battle. The besi kawi was a
talismanic piece of iron (besi) in the possession of Sumatran kings. It was used
to authenticate oaths of allegiance (sumpah setia) by soaking it in water and hav-
ing those who pledged their loyalty to the ruler drink that water.! This might
reflect a wider Indian Ocean tradition; a curse was also “drunk™ (niminumamu)
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in pre-Islamic Malay inscriptions and in their Khmer equivalents, while simi-
lar practices feature in the Indian lawbooks Yajriavalkyasmrti and Naradasmyti,
and in colonial-era descriptions of Ambon and Laos.!” Although the besi kawi
was predominantly associated with Sumatra’s Minangkabau community,'®® the
Salasilah Melayu dan Bugis informs us that it was also used in Bugis circles.'®’
The implications of this curse are listed in the Tuhfat al-Nafis, a Malay chronicle
written from the vantage point of the Bugis community.

Any Minangkabau subject under Johor rule is to abide by Johor rule. Anyone
who does not do so, will be consumed by the besi kawi curse, misfortune will be
upon him, down to his grandchildren and great-grandchildren, every activity he
desires will be cursed by God the Most High [...] If he aspires to do wrong and
goes to battle against his Highness Sultan Sulaiman and the King’s Viceroy, it
is he who will be unsafe for the rest of his life, down to the destruction of his
grandchildren and great-grandchildren and the loss of his kingly authority, like
a nipah fruit cleft asunder, while he will be consumed by the besi kawi.''°

Like the Sanskrit elements mentioned previously, Arabic phrases such as Allah
ta ‘ala served to authorise the curse that was being invoked. This transition from
one high-status language to another is compellingly revealed by two versions of
the Malay Nitisarasamuccaya, a pre-Islamic legal codex. The original text, asso-
ciated with the fourteenth-century Dharmasraya kingdom of Sumatra, has a sev-
enteenth-century Jawi interpolation.!!! The earlier version opens with a Sanskrit
section and ends with a heavily Sanskritised closing formula.!'? The later version,
however, starts with Bismillah al-rahman al-rahim and ends with wa Allah ‘by
God’.!? Parallels can be found elsewhere in Sumatra. Uli Kozok points out that
the Hindu sacred syllable om was used interchangeably with basurmila (from
Arabic bismillah) in the Batak divinatory texts of North Sumatra, given that both
“formulae were merely devices to infuse the text with a powerful element from the
outside world”. We find the same phenomenon in a number of Balinese mantras
from the Karangasem region, which occasionally contain the phrase bismillah.'**

The prestige language could also hail from within the archipelago. Javanese
and Malay in particular were deemed more cosmopolitan than (other) local lan-
guages. In colonial times, Javanese served as a medium of education in Islamic
boarding schools (pesantren), including occasionally in regions where Sundanese
and Madurese were spoken natively.'"® For similar reasons, some early nineteenth-
century Sumatran legal codes such as Undang-undang Palembang were written in
the more prestigious Javanese language, yet exhibit Malay clarifications in Jawi
script (Figure 2.3).

More recent practices of oath-taking in the Malay world confirm the power
attributed to foreign-language phrases, chiefly taken from Arabic as the new lan-
guage of religious sanctity. As a 1920s observer pointed out, Malay oaths carried
the most weight when taken in a mosque or near the tomb of a saint (keramat).''®
He cited the following formula as common on Sumatra’s west coast: “Wallahi,
Billahi, Tallahi. 1 will clarify straightforwardly whatever the judge asks me,
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Figure 2.3 Fragment of the Undang-undang Palembang (UB Leiden, Cod. CB 146)

without exaggerating or mitigating. If I am untruthful, I shall be consumed by
the thirty Parts of the Qur’an.”"'” The Arabic phrase Wallahi, Billahi, Tallahi
‘by God’ is a common prelude for oaths across the Islamic world. In the Malay
tradition, Arabic phrases likewise played a role in the invocation of spirits. The
following excerpt, from the book of an anonymous nineteenth-century magician
(pawang), illustrates that angels, the Kaaba, and the Qur’an occur side-by-side
among the punishments awaiting the disloyal.

Do not withdraw your loyalty to me. You will die struck by the kingly power
of the four corners of the earth. Die struck by forty-four angels. Die struck
by a pillar from the Kaaba. Die pierced by the besi kawi. Die shot by a thun-
derbolt. Die seized by lightning at dusk. Die struck by the thirty Parts of the
Qur’an. Die struck by the Declaration [of Islam].'®

In light of the above examples, it would be fair to infer that Indonesian curses
directed towards oath-breakers and otherwise disloyal individuals show little
typological change that can be attributed to the transition from Hinduism to Islam.
In both contexts, external elements primarily added a dimension of power to the
text. This, then, corresponds to the broader tendency of substituting Sanskrit for
Arabic, while leaving the underlying structures largely intact. Needless to say, an
Islamic oath (gasam) could also be taken wholesale from the Qur’an, but this falls
outside the scope of the present study.

A hybrid cosmopolis of law?

Although this study was conducted in the absence of a readily available corpus
of ancient Indonesian lawbooks, let alone a vibrant academic debate on the lin-
guistic aspects of these sources, some tentative conclusions can be offered on
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the ways language and law intersected in pre-modern Sumatra and Java. While
it is not entirely clear how lawbooks were utilised in local juridical settings, we
know that they were copied, translated, and rearranged to make cultural sense in
their recipient societies. The introduction of codified law was a matter of nego-
tiation between the global, regional and local. This gave rise to two interrelated
processes: the expression of vernacular legality in a cosmopolitan idiom and the
expression of cosmopolitan legality in a vernacular one. Under Hindu and Muslim
rulers alike, lexical borrowing and legal diglossia provided the sociolinguistic
tools to validate local leadership and indigenous customs and equip them with a
more global cachet. This legal decorum of words, idioms and scripts changed only
superficially, and rarely at the cost of customary law. For this reason, it is risky to
assume a one-to-one correspondence between lexical borrowing from Arabic and
an [slamic provenance of legal concepts. In Malay, Javanese and other Indonesian
languages, pre-existing Sanskrit equivalents are likely to have been used in pre-
Islamic times. Table 2.4 lists a small quantity of examples I encountered while
writing this article, but more will certainly be found upon further research.

The linguistic observations made in this chapter also hint at the persistence
of cultural exchange between Java, Sumatra and the Indian subcontinent under
Muslim rulers up to the eighteenth century. Both North and South India played
substantial and insufficiently understood roles in the eastward transmission of
Islamic culture and vocabulary, even though these networks were reduced by
the VOC. While these continuities are acknowledged and substantiated in Ronit
Ricci’s proposal of an Arabic Cosmopolis of South and Southeast Asia,'"” the role
of Persian and Hindustani remains to be examined in equal detail as Arabic. Some
connections persisted into colonial times, for example in the form of Islamic
intellectual networks or popular theatre groups and printing companies with con-
nections across the Bay of Bengal.'?* A number of Islamic movements with sub-
continental origins also spread to Indonesia in late-colonial times, including the

Table 2.4 Sanskrit vs. Arabic legal terms in Indonesian languages

Sanskrit Arabic Meaning

agarbhini hamil ‘pregnant’

anugraha hadya ‘(to bestow) a grant’
bhaga warlth ‘share (of inheritance)’
cihnabhiita muhallil ‘legaliser (of remarriage)’
dasa ‘abd ‘slave’

dharma ‘adil ‘just, according to the law’
dravya milk ‘legal possession’

dosa ma ‘siya ‘immoral act, sin’

ksama mu‘af ‘forgiveness’

pustaka kitab ‘book’

raja sultan ‘king’

upapatti hakim ‘judge’

varhsa silsila ‘lineage, genealogy’
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Tablight Jama‘at and the Qadiyani and Lahori factions of Ahmadiyya.'?! In re-
appreciating these networks, language is of course not the only source of interest.
Further research on literary connections and scholarly exchanges will certainly
continue to broaden our perspectives on the dispersal of Islamic legal practices
across the wider Indian Ocean world.
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3 Borrowing adat and bargaining Islam

The creation and Islamisation of customary
law in Mandar

Muhammad Buana

Introduction

Mandar is an ethnic group in West Sulawesi, Indonesia. The Mandarese live on
the coast of Teluk Mandar (Gulf of Mandar) into which rivers from the surround-
ing highlands flow. Linguistically and culturally the Mandarese belong to the
same branch of the South Sulawesi ethnic family, as do the Torajanese, Bugis
and Makassarese.! Located between Kalimantan, the Sulu Archipelago and the
Spice Islands, the waterways around the homeland of the Mandarese were filled
with roaming merchants, diplomatic envoys, pirates and fishers. Due to the bar-
ren condition of their lands, the Mandarese relied more on the sea and developed
advanced skills in their maritime tradition, making them some of the finest sailors
in the Indonesian archipelago.?

The Mandarese way of life is fundamentally attached to the oceanic network.
According to their folklore, their ancestress was a stranger from the sea, who
arrived by boat and married a man from the highlands.® The sea is symbolically
perceived as the mother who brings life, an open vista where the Mandarese can
interact with players and events from distant realms. The sea allows them to adapt
and evolve through changes brought by oceanic networks. Some of these inno-
vations are not always obvious. They adopted a European sailing mast for their
typical Austronesian boat only after Mandarese sailors had inspected this unique
type of sailing mast through contacts with European vessels in Makassar, Java and
Singapore. They saw they would enhance their maritime performance. The same
process led to the invention of the sandeq fishing boat.* Nowadays the sandeq is
regarded as the peak of the development of traditional Mandarese maritime exper-
tise. On the surface the sandeq looks local and indigenous, but in fact it is a cross-
cultural product. Similar traces of oceanic interactions can be seen in traditional
Mandarese beliefs, cosmology, society, law and even culinary delights.

This chapter will analyse the development of customary law, known as adat,
and the adoption of the Islamic legal tradition in Mandar. Local Mandarese texts
reveal certain historical developments in the sixteenth and seventeenth centu-
ries in the Indian Ocean littoral which led to the birth of adat. My research aims
to answer different questions: How was the Mandarese legal culture linked to
the broader political and economic activities in the Indian Ocean? How did the
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‘ulama’ network from the Middle East and around the Java Sea influence local
customary law? What can we learn from the fluid transregional interactions at
Mandar about our current understanding of adat as a concept of customary law for
an indigenous population? By widening our focus beyond the locality of adat, 1
shall explore a new approach to understand customary law as a phenomenon built
up through a long process, with an input from both local and external sources.

Adat and Islamic law in the Indonesian Archipelago

When foreign merchants, missionaries, diplomatic envoys, adventurers or fugi-
tives arrived on the shores of the Indonesian Archipelago in pre-modern centuries
they naturally found the customs and habits of the indigenous inhabitants strange.’
Among their observations they described the practices of justice and customary
law. In the twelfth century the Chinese officer Chau Ju Kua wrote that the people
of San-fo-ts’i (Srivijaya) enforced laws strictly, applying the death penalty for
men and women caught in adultery. They also noted that it was lawful for the
followers of the king to kill themselves by leaping into the blazing pyre at a royal
cremation.® In the fifteenth century the Chinese traveller-cum-translator Ma Huan
noted in the Majapahit Empire judicial executions and punishing by branding or
impalement were frequent.” Such reports give us some idea of the earliest admin-
istration of indigenous law in the Indonesian Archipelago.

Islam arrived in the region when these were the pre-existing norms and cus-
toms. New sets of laws based on Shari‘a were introduced, but the Muslim ‘ulama’
and rulers also needed to address diverse regional customs and traditions. A stone
inscription from Terengganu in present-day Malaysia, written in Jawi (Arabicised
Malay), is one of the first documents in the Malay world with evidence of an effort
by a local ruler to accommodate local customs and Shari‘a.® It is a fourteenth-
century inscription, a royal decree issued by the ruler of Terengganu, who aimed
to complement customary law with Islamic law.’ Local people assimilated local
customs and SharT a through an active institutionalisation process. Absorbing the
Arabic term ‘ada into various languages in the Archipelago is part of the evidence
for this process. The variant term adat in Malay was used to describe aspects
of local traditions, similar to adag in Makassar and adegq in Bugis. Gradually
Islamised polities, such as the ones in Aceh and Minangkabau in West Sumatra,
developed larger hybrid civilisations by accommodating both Islamic teachings
and adat traditions.

The oceanic networks played significant roles in introducing the Archipelago
to other religions, such as Hinduism, Buddhism and Islam. Before European colo-
nisation the arrival of those religions had changed the spiritual landscape of the
region along with its social, cultural and political traditions. Adat is conceptu-
ally often relegated to the peripheries, seen only as a legal product of indigenous
communities, passing over much influence from the network of threads across
the Indian Ocean. In reality, adat is central to the daily life of the people in the
Archipelago.'® Its fundamental and core elements demonstrate streams of continu-
ous change from the past to the present.!" It contains mores, customs and manners
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that are practised and perceived as obligatory in order to maintain peace and pros-
perity in society.'? It consists of rights and obligations that bind people to their
land and society with pertinent rules, sanctions, ceremonial procedures, social
organisation and broader value systems."?

The idea that the Indian Ocean is a transregional theatre for an exchange of
ideas, which contributes to shared global traditions, opens up the possibility to
rethink and reinterpret adat. The centrality of adat was a way of life for indigenous
societies. It is an area which is widely affected by networks of merchants, Sufi
guilds, middlemen, sultans and slaves, and was inevitably subjected to transposi-
tions from transoceanic exchanges.' As participants travelled their routes they
created and integrated into physical as well as social units, serving as agents of
change for “the unity and diversity of Indian Ocean civilisations”."* This allowed
them to take part in a transformation process of what would otherwise have been
closed and strictly local conversations, which included indigenous legal practices.
This is particularly true for the maritime network of Eastern Indonesia, the set-
ting for this research, which is far removed from the central stage of the Indian
Ocean but was never isolated from it.'® Although adat takes a central role in the
heart of indigenous communities, it is not a set of rigid doctrines contained in
normative texts. In fact, adat and its accompanying aspects, such as its rituals and
languages, allow it to be interpreted in accordance with various socio-historical
contexts from time to time, including an attempt to link it with the wider geo-
graphical limits of the Indian Ocean.!”

The approach to reading legal history as an open and public phenomenon
in the Indian Ocean reveals the role persons and events outside a legal context
played in the complex process of the formation of law. During the fifteenth cen-
tury the dominant Islamic school of jurisprudence shifted from Hanafi to Shafi‘t
(intigal al-madhhab) for Chinese Muslims on the northern coast of Java. This
is an interesting example of the rise of one particular madhhab to another that
was effected by persons and events outside a legal context. It involved a dias-
pora community, imperial decrees, the fall of the native Hindu kingdom and
merchant-‘ulama’ connections around the Indian Ocean.'”® Changes were hap-
pening in political and economic settings on the northern coast, where there was
a Chinese diaspora community with a significant Hanaft Muslim population fac-
ing a growing dominance of Shafi'T ‘ulama’ endorsed by a Sino-Javanese ruler.
The application of the haijin (sea ban) by the Ming government further dimin-
ished already declining ties of Chinese Muslims in Java with their Hanafi con-
nections in China."” These various elements interacted with one another, leading
to the birth of a peculiar Sino-Javanese Muslim culture, which in turn was over-
taken by the Shafi‘T doctrine, and that became the leading school of thought in
the region and synchronised with Javanese adat.*® Such Indian Ocean maritime
networks provided interactions and dialogues that determined adat values. To
have a coherent understanding of how well-rooted the effect of oceanic networks
was on the Malay world, therefore, one must include the dynamics of adat in
discussions related to the legal traditions, the reception of religions and cultural
exchanges.
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In an Islamic context, the ‘@da (also called wurf) means ‘known custom’. As
well as the Qur’an, the Prophetic traditions (sunna), the consensus of the ‘ulama’
(ijma”), and analogy (giyas), Muslim jurists use the ‘@da to make judgements,
although it is perceived as a secondary authority compared to the other sources.?!
Ghazali (d. 1111), a prominent Islamic jurist and scholar, asserts that the ‘ada
is “what is accepted by people and is compatible to their way of thinking and is
normally adopted by those considered to be of good character”.?? Ibn Mansur (d.
1312), an Egyptian grammarian, defines the ‘ada as al-daydan, recurring actions
over time.? One of the main determining factors of the ‘ada is its good nature
(‘urf sahih) that manifests itself in regular habits. Generally al- ‘@da covers many
aspects of Muslim life, including local habits and interpersonal (mu ‘amalat)
issues, such as professional conduct, commercial transactions, public service or
social relationships that are subject to change.?* Abu Hanifa (d. 767) initiated juris-
prudential discussions on the ‘@da or ‘urf as principles of Islamic law on the basis
of his first-hand experiences as a merchant, and his consequent understanding of
how customs influenced daily transactions.”® Before him applying the ‘ada was
an acknowledged practice of the Islamic judiciary. During the Umayyad era, for
instance, governors administered justice by considering the tradition and customs
of the newly conquered territories.?® The weakening of Arab influence during the
Abbasid era and later centuries opened the Islamic world to more diversity, which
in return strengthened the influence of indigenous customs.

It is important to note that a legal vacuum in the early Islamic period was
also a considerable factor for change which allowed many pre-Islamic legal and
social customs to influence the laws.?” The practice of adopting pre-existing legal,
administrative and political practices of newly conquered Muslim lands continued
until the emergence of professional jurists. They in turn spearheaded the birth and
growth of Islamic madhhabs “to reclaim authority and displace the centrality of
customary practice”.?® In later centuries, as Islam advanced to different parts of
the globe, including the Indonesian Archipelago, precedent local traditions also
played decisive roles to influence Islamic judgements, as we shall show in this
chapter.

In the early twentieth century the Dutch jurist Cornelis van Vollenhoven
described adat as “the totality of the rules of conduct for natives and foreign ori-
entals that have on the one hand sanctions, and on the other are not codified”.?’ He
proposed drawing up adat law circles (rechtskringen) to classify the main native
similarities and common traits of different adat groups based on geographical
proximity, insisting that Malayo-Polynesian roots were the true and pure nature
of adat.>® He noted that a large number of Islamic terms for indigenous customs,
especially in the field of property law, marriage and inheritance, were simply
adopted, just as Latin terms were adopted into Dutch law.?! He endeavoured to
codify adat from scattered sources.*? In the process, he transformed and distorted
adat into “a mythical legal universe that did not really exist on the ground”, as
Keebet and Franz von Benda-Beckmann observed.*

Colonial civil servants transformed the concept of law within adat as a new
category of legal process in the Dutch East Indies, paving the way for the birth
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of ‘hukum adat’ or adatrecht, a concept that is still used by Indonesian schol-
ars. This new invention was then interpreted, standardised and applied within a
Western legal perspective. Consequently Aukum adat is different from the adat
that is routinely observed by people in their daily lives. Nowadays, the discus-
sion about adat usually revolves around adat as traditional law and the impacts
of globalisation on it. The question of how adat was created is often absent from
scholarly discussions. It has been taken for granted that “it comes naturally from
the essence of Indonesian society”.** This is mainly due to the limited amount of
historical evidence that can be used to reconstruct how adat was created in the
past. Consequently, scholarly analysis has been restricted, between a normative
view related to written and unwritten sources of indigenous customary law and
relying on the subjective formula of a cultural sense of justice.”

Against this background, new light can be shed by a careful reading of tra-
ditional lontara®® manuscripts from a Mandar ethnic group on the island of
Sulawesi concerning the “origins of adat”. The term lontara or lottar (literally,
‘palm leaves’) is usually understood as an old manuscript recording knowledge
from the past.’” But it is also a name for the traditional writing system of three
ethnic groups in South and West Sulawesi: the Makassarese, the Bugis and the
Mandarese. The lontara records deal with a variety of topics and genres, such
as the genealogy of kings and the history of the clans (lontara pattodioloang),
a diary of rulers (lontara bilang), a treaty on village borders (lontara pattagpin-
gang), astronomy (lontara potika), magical spells (lontara pabbura), philosophy
of life (pappasang), rthymed poems (kalindagdaq), agreements and constitutions.
The Mandarese treat lontara texts as a sosorang (heirloom) from their ancestors,
and thus regard them not just as written documents but also as sacred objects. The
texts can only be opened during traditional ceremonies that require certain rituals,
such as burning incense and the presence of every family member in traditional
attire.’

That the lontara texts were regarded as sacred by the Mandarese does not nec-
essarily make them historically less accurate or imbue them with legendary ele-
ments.** Cummings (2010) calls lontara bilang annals, a genre which can be seen
as “supremely factual, reliable, and uncontaminated by mythical or controversial
elements”.* This style of narration in the lontara, recording events as they hap-
pened without “excessively flattering the ruler”, was rooted in the great interest
people in South Sulawesi took in their history.*' Part of its function is to commem-
orate the transformation of identity in political or social landscapes and to mark
important events, such as conversion to Islam.** The people in South Sulawesi
continued to produce lontara until the mid-nineteenth century.®

In this chapter, we analyse lontara texts from the perspective of adat.
Discussions involving adat appear in the collected decisions of the traditional
council and in the details of pappasang (advice) from the ancestors. In order to
reconstruct and understand the development of adat before and after Islamisation
I consulted several copies of the /lontara texts now kept in Leiden University
Library, as well as others, transliterated and translated, as published by the
Indonesian Ministry of Education and Culture. Leiden owns several copies of
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lontara texts under the KITLV inventory 235 — H 1153 (Collectie A. A. Cense).
They were donated by W.J. Leyds, a Dutch Assistant Resident at Mandar from
1929 to 1938. This collection contains valuable information on the history of
Mandar, and there are several items of adat-related material written by an assis-
tant faalambtenaar (scribe) named Tenriadji. This provides enormous insights
into the changes and dynamics of adat over time. The Indonesian Ministry of
Education and Culture transliterated, translated and published copies of lontara
texts in 1991 as part of a project to preserve local knowledge about ancient manu-
scripts (Proyek Penelitian dan Pengkajian Kebudayaan Nusantara). In this chap-
ter, I mainly use the volumes entitled Lontara Pattodioloang di Mandar (1992),
Lontara Mandar (1991) and Lontara Odiadaq Odibiasa (1988).

The manuscript of the last text, Lontara Odiadaq Odibiasa, was written in
1229 HE/1814 CE and was recopied in 1357 HE/1938 CE by Pappuangang Isidaq,
a member of the royal adat council.* Four prominent experts on Mandarese lan-
guage and history, Abdul Muthalib, M.T. Azis Syah, Suradi Yasil and Gunawan,
transliterated and translated this manuscript. The first text, Lontara Pattodioloang
di Mandar, is a genealogy of Mandarese rulers, which gives insights into the role
which the Balanipa chiefdom played from the sixteenth to the eighteenth centu-
ries. The dates on the texts suggest that the manuscript is a copy of an older one
that is now lost. M. T. Azis Syah edited and published the manuscript in 1992.4
The second text, Lontara Mandar, was also collected from Balanipa, and it was
written in 1229 HE/1814 CE.*® As with the other two texts, the danger of physi-
cal harm to the manuscript encouraged the Ministry to conserve its content by
publishing it in transliteration and translation with the participation of Mandarese
specialists, including A.M. Mandra, M. Yusuf, Hapipa M., Wahyuddin and
Tabrtaviv, and with Kencana Sembiring as the main editor.

On the basis of these rich local sources I shall argue that these texts reveal an
unexpected series of outside influences on adat, in contrast to the wider claims
in Mandar that these texts are ‘pure’ reflections of indigenous cultural values. 1
shall demonstrate that adat was brought from outside into the local community,
following their requests to solve specific crises in Mandar society. The arrival of
Islam as a foreign religion played a major role in the development of adat in the
region. The “requested adat” and the “adapted Islam” confirm how broader ele-
ments from the Indian Ocean world along with other non-local values influenced
the Mandarese tradition and how those were formalised and eventually became an
integral part of the indigenous identity.

The main focus of this chapter is the process of borrowing adat from outside,
and later the transplant of Islam into it in the seventeenth century. It explores local
narratives in Mandar in order to understand the creative process behind the adop-
tion of adat, with an emphasis on identifying the foreign components. This pro-
cess involved other regions, such as Gowa, which was the most powerful political
centre in seventeenth-century South Sulawesi because of its wider involvement in
the maritime networks from Mecca to Sumatra and the Spice Islands, as compared
to the more isolated Mandar region. After Mandar had successfully borrowed adat
and transplanted it into their own everyday law, the same adat system became
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institutionalised after the coming of Islam. This chapter also addresses how the
values of Islam became an integral part of adat through the establishment of a
religious office to administer Islamic affairs. This process was carried out through
the foundation of Mukking Pattapulo as an Islamic educational institution, some-
thing which traced its origin to a similar religious institution in Aceh and Gowa.
The establishment of Mukking Pattapulo in Mandar reveals the earliest effort to
encourage Shafi‘T influence within the locality. As Shafi‘1 tradition became fully
acknowledged as the true form of Islam in Mandar, adat and Shari‘a reached a
compromise, in which they are considered as “brothers” and must always keep
their preferences in balance.

The history of Mandar

One of the earliest references to Mandar appears on the 1596 Linschoten Map
of the ‘East Indies’. Mamuju, a chiefdom in Mandar, was a transit port that the
Portuguese had visited on their expeditions from the Moluccas to Malacca in
1533. In 1610 Godinho de Eredia mentioned Mandar as a trading post in his
description of “the Island Macasar” (Makassar was a dominant political entity in
South Sulawesi).* In his report he records Mandar as a source of marine products,
such as tortoiseshells, which were traded in the market of Malacca. The tortoise-
shells were said to have been brought by the Joas (Javanese traders) to Malacca,
indicating an already established contact with Java.

Historically Mandar is also the name of a confederation of seven small poli-
ties, known as Pitu Babbana Binanga (The Seven Estuaries), and which com-
prised the Balanipa, Pamboang, Sendana, Banggae, Tappalang, Mamuju and
Binuang chiefdoms. These seven polities are located around Salo Mandar, a river
from which presumably the name Mandar originated.* The head of Balanipa
formed this alliance based on the structure of a typical Austronesian familial
organisation. As the main initiator of the collective he was elevated to be the
“Father of the Confederation”, while Sendana held the position of “Mother of the
Confederation”, Banggae was the eldest son, and Pamboang the eldest daughter.
Mamuju, Tappalang and Binuang were the youngest children.® Sendana was the
wealthiest of the Mandarese states and had a prominent navy in the region. At
first it did not want to accept its position under Balanipa,® but came to accept
it after engaging in a short war with Balanipa.* Balanipa continued to lead the
confederation and to represent the other six polities when dealing with foreign
powers.

The need for the creation of this federation arose from its geographical terrain,
one in which it was difficult to establish and sustain a large kingdom.>* Another
important motive for these chiefdoms to form an alliance was to fight the preda-
tory chiefdom of Pasokkorang together in the sixteenth century.* Pasokkorang
wanted to be the sole economic power in the Mandar River area and had launched
a series of attacks on smaller polities around it. The chiefdom Balanipa played
an important role in stifling the ambitions of Pasokkorang, and in turn replaced
Pasokkorang as the main political authority in the region.
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In this context it is essential to present a brief history of the rise of Balanipa as a
prominent power in Mandar. Before the Pitu Babbana Binanga confederation was
established, there was an alliance of four villages on the estuaries of the Mandar
known as Appeq Banua Kaiyyang.® The formation of this alliance was also in
response to the ambitious growth of Pasokkorang and to avoid rivalries between
other polities.>® The River Mandar connects the Appeq Banua Kaiyyang villages
with the highlands to the north, which was the important source for slaves, rattan,
resin, corn and aromatic timber.’’ The highlanders depended on the river network
to reach Appeq Banua Kaiyyang to acquire salt, dried fish, cloth, weapons and
ceramics, products imported from coastal traders. Realising the strategic location
of Appeq Banua Kaiyyang at the mouth of the River Mandar, Pasokkorang started
a series of campaigns to control the flow of goods between the hinterland and the
coastal areas, with the purpose of building its own centre of trade to rival Gowa
to the south.™®

The Appeq Banua Kaiyyang was unable to obstruct the ambitions of
Pasokkorang or to maintain peace in the region. With the help of the neighbour-
ing Bugis state of Batulappak, Pasokkorang raided the region, enslaved its peo-
ple, and occupied the territory as a tributary.>® Around the same time there were
other nearby polities threatening the borders of Appeq Banua Kaiyyang.®® In
desperation, as a last resort, it requested help from a strong outside power. They
chose Gowa, one of the most prominent states in South Sulawesi in the six-
teenth century, hoping Gowa would defend them against predation from other
chiefdoms. A little while previously Gowa had launched an attack on Siang, a
major port on the west coast of South Sulawesi, one that had attracted Malay
traders after the fall of Malacca to the Portuguese in 1512.%! This attack marked
the end of Siang’s glorious days and initiated an influx of foreign merchants
and their commodities to Gowa. It was to become the supreme authority on the
west coast.

But there was a mysterious man, named Manyambungi, who was believed
to be descended from a royal house of Mandar, who re-ignited hope for Appeq
Banua Kaiyyang. Manyambungi lived in Gowa and helped to defend the honour
of Gowa in several expeditions. For his distinguished service Manyambungi was
appointed as a military commander and married Karaeng Suria, the daughter of
a ruler allied to Gowa.®> The marriage itself would have been enough for him to
claim a special position within the inner circle of Gowa’s elites. The fame of his
greatness spread to Mandar, which motivated the Appeq Banua Kaiyyang alliance
to ask for his assistance in eliminating their difficulties. Manyambungi accepted
their proposal and marched to his supposed homeland. He attacked Pambusuang,
a neighbouring political entity, defeated Pasokkorang, and made an armistice to
ensure there would be no disruptions in the future. Pleased with these outcomes,
Appeq Banua Kaiyyang crowned him as their ruler.* As the ruler he subdued
the surrounding areas in a series of ruthless campaigns and reformed the struc-
ture of the indigenous tribal administrative institutions, so that they resembled
the Makassarese model of government that he had learnt in Gowa.** He estab-
lished the Amaraqdiangan Balanipa, the chiefdom of Balanipa, which covered
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the Appeq Banua Kaiyyang area, and gave himself the title of maragdia, king, to
replace the term tomakaka (elder chief) that had been used previously.®

At the regional level Mandar had always depended on the patronage of differ-
ent powerful allies that dominated the politics of the South Sulawesi peninsula
from time to time. Local sources show how Mandar could be under the influence
of the neighbouring kingdom of Bugis, or of Sawitto, which was known to have
made extensive efforts to subjugate them and the Torajans in the highlands prior
to the rise of Pasokkorang.% In the sixteenth century Mandar pledged allegiance
to Gowa after it had been defeated in a military campaign. The Gowa Empire,
that dominated the maritime network in the eastern part of the archipelago, forced
Mandar to surrender during the reign of Tunipalangga (1546—1565), a karaeng
(king) who was very eager to strengthen the defences of his emerging kingdom.*’
In 1659 Mandar briefly shifted its allegiance from Gowa to Bone after an unsuc-
cessful rebellion against Gowa.® Ten years later, in 1669, Gowa fell after a series
of combined battles with Bone and the Dutch East India Company (VOC), which
made Bone an unrivalled power in South Sulawesi. When the king of Bone,
Arung Palakka (1634-1696), summoned the Mandarese rulers to swear allegiance
to him, they had no other choice than to submit. After a long negotiation Mandar
became ready to acknowledge the sovereignty of Bone on one condition, that the
Pitu Babbana Binanga confederation be granted the freedom to preserve and live
under their own adat.” Bone agreed to this request, ensured their freedom and
security, and took on the role of an adjudicator if Balanipa as the Father of the
Confederation failed to “extinguish fire that appears between them”.” The role of
Bone as an arbitrator was valid only if the conflicting parties agree to bring their
dispute to Bone. At the height of colonial authority, in the early twentieth century,
the Dutch put an end to the political hegemony of Bone over Mandar by seizing
the region and incorporating it into their colonial administration.

In the seventeenth century the Mandarese were converted to Islam by travel-
ling ‘ulama’ from the centres of Islamic teachings in the Middle East, Java and
Makassar. Most Mandarese nowadays are Sunni Muslims with a strong attach-
ment to the traditional customs. The belief in arajang or sacred objects with
spiritual power is still prominent.”! People gather on auspicious days at the sapo
arajang, the house where they keep the sacred objects, to conduct rituals for the
well-being of the society. There are many shrines and graves dedicated to local
Tosalamagq or Sufi saints who are venerated in a similar manner. Performing the
ritual of sandeq involves many syncretic elements such as the recitation of the
Qur’an, invoking the blessing of the saint, burning incense, and presenting offer-
ings to the spirits of the tree and the sea. Many other rites of passage in Mandarese
life, such as marriage, pregnancy, childbirth, house-warming, and mourning, also
involve a syncretism of Islamic rituals with customary traditions.

The adat borrowed from Gowa

The origins of Mandar adat are closely related to a sixteenth-century figure named
I Manyambungi Maraqdia Todilaling who ruled Balanipa from 1550 to 1565.7



Borrowing adat and bargaining Islam 73

Both oral and written Mandarese sources contradict one another about details of
his background, but in general he was believed to be the son of a local chief who
was exiled or kidnapped and sent to Gowa.”” Manyambungi grew up among the
Makassarese people there and at some point earned the respect of the ruler of
Gowa to join several of his military campaigns as a joaq (soldier). All accounts
agree that he lived in Gowa from a very young age and there enlisted in the royal
army of Karaeng Tumaparrisiq Kallona (1512—-1548).

The installation of Manyambungi as the ruler of Balanipa brought reforms in
governance and law, so that Balanipa shifted from being a tribal society into a
more structured chiefdom. Manyambungi proposed to the elders of Appeq Banua
Kaiyyang abolishing the dispute settlement mechanisms that were current and
the traditional practices and replacing them with adaq from Gowa. His proposal
derived from his observations of the inefficient rules and laws for settling disputes
in Mandar.” Prior to his arrival disputes used to be settled in an arena with stone
walls, known as the bala batu. There disputing parties would fight each other with
keris (daggers) until somebody was killed or severely wounded. The defeated
party would be condemned to be convicted, or his corpse would be thrown off a
cliff as a final punishment for misconduct.”” Women engaged in a dispute were
made to place their hands into a cauldron of boiling water, and the one who pulled
out a hand first was convicted. A leader of the community would be the presiding
witness at a trial by combat, not as the judge but as the referee.

After witnessing such a deadly keris-combat between men in the bala batu,
Manyambungi expressed his aversion to this tradition. He compared the admin-
istration of justice in Gowa, which was based on wisdom and impartiality and
depended on the judgement of the adat elders. The elders of Balanipa agreed to
borrow the customs from Gowa as a sossorang (heirloom) for the people. When
the king of Gowa received the request from Manyambungi, he consulted his nine
Gallarang (the adat council). The head of the Gallarang said:

It would not be wise to reject the request, since their lord (Manyambungi)
used to live with Your Majesty in Gowa and because the Mandarese do not
have their own adat, parables and customs yet, and their current practices are
bad for themselves.”

Accordingly, the king instructed them to write down all the customary laws and
parables that existed in Gowa. Upon the compilation of a written adat, the king
told the Mandarese emissaries: “Oh Mandar! Take this manuscript to your lord.
Everything is inscribed here, the guidance for the people of Gowa, day and night.
This is what is called lontara (written customary law).”

This possible event is relevant to the establishment of a legal system in Mandar,
as it reveals an intriguing notion among the people about their adat not originating
from the core of their society but as having been adapted from another “mature”
civilisation. It was common for an “emergent civilisation” to borrow from another
civilisation certain models of governance or law in recognition of its “cultural
maturity”. Accordingly, the arrival of adat in Mandar was a milestone for its
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emergent civilisation, and the lontara of adat marked a revolutionary historical
change of practice.”’ As a dominant entity with advanced technology, flourishing
culture, and a strong military power, Gowa was the blueprint from which Mandar
could build its own juridical and bureaucratic systems. Manyambungi’s familiar-
ity with the court of Gowa enabled him to borrow and adapt Makassarese adat,
and in doing so Mandar deliberately placed herself under the sphere of influ-
ence of Gowa. We also note that Manyambungi and Puang Dipojosang called the
adat an “heirloom from the king of Gowa”, thus claiming linear descent from the
supreme state. Traditionally a sossorang or heirloom was appreciated as a token
of legitimacy, from a giver to an heir. By considering the adat from Gowa as an
heirloom, Mandar willingly submitted itself to something of a hierarchic relation-
ship with Gowa and its indirect control.

The saraq of Islam

Another turning point in the history of the Mandarese adat happened in the seven-
teenth century. Its close relationship and deep contacts with Gowa allowed Mandar
to interact with Muslim merchants from Pahang, Patani, Champa, Minangkabau
and Johor. These merchants established settlements and built mosques in Gowa
under the protection of the king.”® The Muslim traders in Gowa helped the empire
to expand its maritime trading power from Java Sea to the Spice Islands. In
1605 the rulers of Gowa converted to Islam under the guidance of a Minangkabau
preacher named Dato’ ri Bandang.” Based on the reading of lontara bilang (the
king’s diary) of Gowa, the period after 1605 was dominated by a rivalry between
Gowa and the other main Bugis states in the region, which ultimately resulted in
a battle for Islamisation (bunduq kasallanganna or musu selleng) from 1607 to
1611.% It was not a coincidence that the expansion of Islam sponsored by Gowa
paved the way for its political and social dominance in South Sulawesi, especially
after it had defeated its main rival, Bone.

At that time Balanipa was ruled by Kanna I Pattang (c. 1590-1615), the
third maraqdia®" and grandson of Manyambungi. He soon effected reforms in
the socio-political landscape. Islam had become the main power in this new age
of commerce, and it had been promising direct connections to the prosperous
Indian Ocean trade through Malay merchants. In the middle of Gowa’s battle for
Islamisation throughout South Sulawesi, Balanipa received a welcome guest it did
not expect, a shaykh named ‘Abdur Rahtm Kamal al-Din. His arrival from Mecca
in 1610 at the Galetto harbour on Tamangalle, a small fishing village in Balanipa,
marks the beginning of the Islamisation of Mandar.*? It did not take too long for
Kanna I Pattang to convert to Islam. The adat leaders and the larger public fol-
lowed him to embrace the new faith.** Lontara sources state that shortly after the
arrival of the shaykh a wide section of the population of Balanipa declared their
testimony of faith (shahada), performed prayers and fasting, paid zakat, cele-
brated Eid, and organised congregational prayers on Fridays. Kanna I Pattang also
married a noble lady from Tammemba, recorded as the first marriage ceremony
conducted in Balanipa in accordance with sarag (Shari‘a).®
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The quick spread of Islam in Mandar depended on the support of local rul-
ers. For instance, to ensure the spread of proper Islamic education in Balanipa a
special office called Puang Kali (derived from the Arabic word gdadi) was estab-
lished by Kanna I Pattang and placed under the jurisdiction of Tuanta di Benuang.
Although local sources show that the early instruction of Islam focused entirely
on ‘ibdda, the ritual laws, such as common prayers and bodily purification, it was
the esoteric elements that attracted most of the public’s attention. The shaykh
was known among them as Tuanta di Benuang (‘Our Master in Binuang’) or To
Salamagq di Benuang (‘The Blessed One who rests in Binuang’), and was regarded
not just as a missionary preaching religion but also as a saintly figure. People
sought his blessings especially for good harvests and good health, even after his
death.®

The process of Islamisation in Mandar shows no traces of forced conversion,
hostility or fundamental restructuring. It avoided such methods to introduce the
concept of monotheism and rather focused directly on Islamic devotional acts
and rituals. This included the prohibition of alcohol and pork.®® A similar process
seems to have happened when Gowa converted to Islam. Dato’ ri Bandang, who
brought the religion there, emphasised ritual and devotional aspects, such as pray-
ing five times a day, fasting during the Arabic month of Ramadan, prohibiting
adultery, gambling and usury. Noorduyn has argued that Islamisation in Gowa
was a result of a conscious decision of the ruler (and of many of his subjects) to
embrace the new faith arising from their interaction with Malay merchants and
which gave them some familiarity with Shari‘a practices before their own con-
version.” Cummings suggests that the societal pattern of Gowa, which revolves
around its rulers’ social behaviour, made other Makassarese quickly follow the
new religion. Another reason is ensuing material benefits. Conversion to Islam
opened many doors for wider trade and control over the area, since Islam had
become Gowa’s expression of its political relationships in the Archipelago that
had begun to be shaped with an Islamic influence.®

These are reasons to justify the claim for a smooth and unchallenged conver-
sion to Islam in Mandar, practical rather than religious reasons. Just as in Gowa,
Mandar saw that a willing conversion would offer them greater access for trade
and for political alliances with other Islamic polities on the northern coast of Java,
Sumatra and the Moluccas, and that it would remove any fears of being converted
by force by those entities.® But the silence in Mandarese sources about any refusal
to convert does not necessarily tell the whole strory. As with Makassar, behind an
apparent willing conversion to Islam there was resistance from the Makassarese
highlanders against a formal acceptance of the new religion. It was not until the
start of the Islamisation war campaign sponsored by Karaeng Matoaya and Sultan
Ala’uddin (1593-1639) that Islam saw its influence deeply embedded within the
Makassarese people at last.

As for Islamic influence over adat, the arrival of this new religion did not
erase the system or crucially change basic aspects of Mandarese customary law.
In fact, Islam changed only a small portion of the already established adat in
Mandar. Certain habits of the people, such as eating pork and gambling, were
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abolished, but in the wider view notions of a rigid caste system and slavery were
still retained under adat.”® Lontara sources state that adat and Islam are consid-
ered to be “brothers” (meluluareqna adaq anna saraq).’* Islam is seen as and
must be compatible with adat, knowing that the latter is the core of Mandarese
life. Adat and saraq are both regarded as heirlooms, adat as inherited from Puang
Dipojosang, and saraq as inherited from I Tuang To Pole di Makka (“Master
who Arrived from Mecca”, another title of the shaykh). Both persons are equally
respected as giving Mandar its ancestral heirlooms.”? Hence, every ruler has the
obligation to protect adat and saragq.

Similar cases of the adoption of legal processes from a different culture and
a foreign religious tradition are attested elsewhere on the Archipelago, as schol-
ars have already argued. Prior to conversion to Islam, the influence of Hinduism
and Buddhism on local customary law can be observed, as with the adoption
of Sanskrit legal texts from India into the pre-Islamic Javanese legal tradition,
which finally resulted in adat texts being applied in Bali. This culminated in the
transition to colonial administrative practices at the end of the nineteenth cen-
tury.”® The Majapahit period saw the creation of many Indic texts which are more
local in nature, using many terms that are not used in the original Sanskrit-Old
Javanese text.”* Kutaramanawa was adapted by Majapabhit in the thirteenth cen-
tury for legal references derived from Manawasastra and Kutarasastra, two
Sanskrit legal texts.” The Javanese society omits several regulations related to
marriage and proper conduct of daily life, revealing the prominent position of
existing adat practices on social relationships over sacred Indic laws. When Java
converted to Islam, Kutaramanawa was transmitted into Balinese tradition as a
religious adat text. Adat implies agama (religion), therefore as a form of custom-
ary law adat is interlinked with religious doctrines t00.”® The continuity of the
Kutaramanawa legal tradition in Bali as an heirloom in the form of adat gives it
legitimacy as the sole heir of Majapahit.”” At the same time, the Balinese attach-
ment to the Majapahit tradition acts as a protective shield to defending them from
Islamisation.

In conclusion, we see that Manyambungi was not just borrowing law to estab-
lish stability in his homeland. He also secured the position of his polity within a
sphere of influence and protection from Gowa without sacrificing its own inde-
pendence and autonomy. The acceptance of Islam in the seventeenth century
reveals a similar motive, where the ruler of Balanipa saw an opportunity to be
part of a greater maritime trade network through conversion, and to avoid any mil-
itary conquest conducted by Gowa intended to spread Islam in South Sulawesi.

Bargaining with adat and to balance saraq

The conversion of local rulers in Mandar opened ways for Islam to influence the
state through its institutions. These aimed to make ‘popular religion’, religion
as lived and practised in everyday society, the official religion through theologi-
cal and philosophical frameworks. It began with the creation of a special office
called Puang Kali (puang lord, kali = qadr, an Islamic judge). That position was
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as elevated as the office of the Maraqdia Matowa (the Old Lord), the head of the
adat council, and of the Maraqdia Lolo (the Young Lord), of the person respon-
sible for the internal affairs of state. Those two offices were usually held by the
siblings or close relatives of the king due to their strategic importance. The Puang
Kali was presented as the partner of the arajang (the title for the ruler of Balanipa)
and responsible for all matters related to religion. The office was also known as
Maraqdiana Saraq (the Lord over Shari‘a) with jurisdiction in every corner of
Balanipa.

Puang Kali as Maraqdiana Saraq was authorised to lead Friday prayer as the
imam, to build mosques, collect zakat al-fitr, decide the date when Ramadan began
and the religious festivals, solemnise marriage, bless the crops, educate selected
children about Islam, and to adjudicate on any other religious matter.”® The role
of Puang Kali was different from the role of Pappuangan Adaq or that of the adat
elders, who also adjudicated matters in society. Crimes, especially those incurring
the death penalty, were not for Puang Kali to adjudicate, but for the council of
adat with consent from the king. Beyond the centres of Islam in the capital there
were small mosques called langgar scattered around the villages. These langgars
came under the jurisdiction of the Imam, Katib and Doja appointed by the Puang
Kali.”® They supervised the daily routine of the place of worship and were sup-
ported from income they received from zakat and alms. The general administra-
tion of justice at the village level was conducted by Tomatowa (village head) and
the local adat council.

The clear division of jurisdiction and the parallel legal enforcement between
Puang Kali and the adat council in Mandar continued until colonial administra-
tors took over. Among the Mandarese the appointment of Puang Kali and defin-
ing his authority derived from diverse adaptations of Islamic practice and theory.
For instance, in Balanipa where the office of Puang Kali usually passed down
the descendants of Tuanta di Benuang, in Tappalang the appointee was chosen
directly by the king after the candidate had been approved by the adat council.
Puang Kali remained the head of the state mosque and in charge of saraq related
affairs, with limited responsibility for marriage, divorce and inheritance.'® If an
appeal was made by disputing parties over a saraq judgement, Puang Kali had
to forward the case to the adat council. Often when the dispute involved intricate
stages of an heirloom (harta pusaka), the adat council would take over the case.
Another duty assigned to Puang Kali was to advise the king in Islamic matters.
The attendance of Puang Kali as a representative of religion and of Pabicara
Kapala as the head of the adat council was obligatory at the coronation of a new
ruler. If one of them was absent the status of the ruler remained unauthorised. !
The balance between adat and saraq was kept by ensuring Puang Kali had a
defined role in the court over religious and government issues.

When considering the application of saraq in Mandar it is important to note
that Islamic elements only mattered to aspects of private law which fell under the
jurisdiction of Puang Kali. Stipulations and rules under saraq were acceptable
only in the areas of marriage, divorce and inheritance. Penalties (hudiid) fixed in
Islamic law, such as stoning (rajam) for adultery or amputation for theft, were not
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recognised in Mandarese customary law. In fact, punishment for these offences
varied from place to place depending on the social class of the plaintiff and the
victim. For instance, a punishment for malawang (adultery) committed by some-
one who already had a spouse according to adat is nibaluangngi (to be sold) as
a slave, with the price determined by the king and the adat council.'®> But a con-
victed family member of the king or the adat was punished with a fine (80 real).
Anyone who committed malawang with a biological child or a stepchild would
be condemned to death by the adat council through dilabui (being thrown into
the sea). Fornicating with a slave, whether or not the fornicator owned the slave,
meant both participants would be sold to the king and the adat council as slaves.
According to Islamic tradition, that verdict of adat was wrong, since the Qur’an
permits a man to have sexual intercourse with female slave in his possession. A
decision by adat to punish both participants of malawang can be considered a
contradiction to the rule of Islam.

Potential clashes between adat and saraq in the implementation of justice
were unavoidable. The main obstacle was due to the application of adat without
the support of a specific text or legal instruction. The execution of a punishment
by saragq must be based on strong scriptural authority. Adat relies on a sense of
justice derived from what is perceived as moral guidance on how life should be
conducted by every member of the given society.'”> The main problem with the
discrepancies in dealing with the case of malawang is not based on an unlawful
form of sexual intercourse, but on the abusive privilege of social class, a highly
respected Mandarese attitude. The different logic and legal culture seem to create
many deviances from rules and stipulations in Shari‘a, but not always. To some
extent saraq could bargain with an adat position for it to be incorporated into its
application. That can only be done if the elements of the offences and the punish-
ments in both traditions agree.!®

For mepatei (murder), adat applies certain ways for retaliation which are simi-
lar to the gisas and diya traditions in Islamic law. If someone belonging to the
tomarareka (free people) caste murdered another fomarareka or a member of
the nobility, the punishment would be nipappuli (execution).! If a tomarareka
or a member of the nobility killed one of the slaves they possessed, the punish-
ment would be paying a fine to the authorities. Islam sees the murder of a slave
as punishable by paying diya or blood money, not the conventional /ex talionis,
‘an eye for an eye’.!% In the time of the Prophet someone who murdered a slave
could be punished in various ways, such as being exiled for a year, allowing some
other slave’s freedom, being publicly flogged, or paying diya. Since condemning
a convicted tomarareka or member of the nobility to death over the murder of a
slave is not acceptable by adat, due to the defendant’s high position in society, an
Islamic solution based on the practice of diya was a better option.”

In conclusion, for saraq to be accepted as the ‘brother’ of adat it must bargain for
an important position in order to be established as the source of the moral and legal
code in Mandarese culture. So sarag has to come to a compromise with many ele-
ments in the pre-Islamic Mandar tradition, such as the rigid system of social class.
Such compromises create a new identity for Islam as a religion that belongs to the
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local population instead of being some imported belief with foreign norms. The fact
that Islam was adopted by the rulers of Balanipa without rejection from the council
of adat shows that despite differences in the applications of the law, the teaching
and values promoted by Islam were still considered to be compatible with adat.

Aceh, Gowa and Shafi‘Tsm

Besides the office of Puang Kali, another significant element of the institution-
alising effort during the early Islamic history of Mandar was the foundation of
Mukking Pattapulo (Forty Inhabitants). In order to increase Islamic influence
in the society, Tuanta di Benuang had requested Kanna I Pattang to grant him
a piece of land. On this land, as the official Puang Kali, he founded the first
Mukking Pattapulo, a religious seminary attended by 40 Mandarese students.'®
Kanna I Pattang freed Mukking Pattapulo from the obligation to pay taxes, to
become involved in physical work, or to join the army, and it was to be specially
protected under the state. The main objective of this seminary was to assist the
work of Tuanta di Benuang in spreading Islam and achieving a balance with adat.
Mukking Pattapulo, together with the establishment of the first mosque in Mandar
located at the heart of Balanipa, symbolises the influence of Islam and its close-
ness to the traditional authority.

The people who were involved in the missionary work of Puang Kali became
a new social class. They were known as annangguru or andongguru (religious
teachers), and they replaced the topanrita or the pre-Islamic priestly caste.'” The
Puang Kali sent them to settle in every corner of Balanipa to teach Islam as imams
and to collect zakatr."® They played crucial roles among the newly converted com-
munity as propagators and moralists. Among other things, they also taught the
Mandarese how to read the Qur’an (mangaji kittaq), blessed the rituals for the big
events in their lives, and provided answers to religious and moral questions. They
were obliged to report any violation of the saraqg in the areas under their jurisdic-
tion to Puang Kali.

The adoption of the position of gadi and the establishment of Mukking Pattapulo
represent Mandar participating in the wider networks of the ShafiT tradition in the
Archipelago. Aceh occupied a central position as the source of early Islamisation
in Gowa, which then influenced many aspects of Islam in Mandar.'"! First, the
jurisdictions and roles of the Puang Kali resembled certain elements from similar
practices in Aceh that eventually derived from an Indic model. Andaya claims that
the Acehnese formation of four ministers of states derived from a similar compo-
sition in the Mughal Empire during the reign of Akbar (1556—1605).!'"> The four
ministerial titles in Aceh were Leube Kita Kali to be in charge of Islamic law mat-
ters, Orang Kaya Maharaja Sri Maharaja to be the chief minister of the affairs of
state, Orang Kaya Laksamana Perdana Menteri, who was also Panglima Dalam,
to be responsible for internal court affairs, and Panglima Bandara to be in charge
of trade and commerce.

This style of Acehnese principle ministries, which varied from the Melaccan
concept of principal ministries, was adopted by Gowa with some modifications
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in the seventeenth century. One major difference between the Acehnese model
and that in the rest of the Malay peninsula was the inclusion of the position of
Kali.!® After converting to Islam, Gowa established an office called Daeng Ta
Kali to be the authority for implementing Shari‘a in the kingdom. Daeng Ta Kali
was an important position on the same level as Tumailalang Toa (the head of adat
representatives), Tumailalang Lolo (internal affairs of the kingdom), Karaeng
Tukajannangngang (commander in chief) and Sabannara (trade and commercial
activity).!'* Gowa modified the model from Aceh by keeping the two offices of
Tumailalang, ones that existed before its conversion to Islam, and specifically
added the office of Karaeng Tukajannangngang for military purposes. This was
done allegedly to accommodate the ongoing project of an Islamisation war in
and out of South Sulawesi. Mandar followed the four principal ministers from
Gowa by establishing the office of Puang Kali as Maragdiana Saraq together
with Maraqdia Toa, Maraqdia Lolo and Pappuangan Adaq as the adat council '

Besides adopting the model of four principal ministries, Mandar also bor-
rowed the concept of Mukking Pattapulo from the Acehnese invention of Mukim.
This system of administrative division was created by Sultan Iskandar Muda in
1613."¢ The initial idea for Mukim was to make sure that every Friday the obliga-
tion to perform the prayer with 40 adult participants could be fulfilled based on
the Shafi‘T doctrine adhered by the Sultan.!'” This number of participants is abso-
lute and compulsory in the Shafi‘1 school, and any Friday prayer with less than
40 attendees is considered invalid and to be cancelled.'

A strict application of a Shafi‘T pronouncement also prohibits performing
Friday prayer in two different mosques within the same locality.!"” The converted
rulers made efforts to accommodate the number significant for legitimate obliga-
tory worship. During the reign of Iskandar Muda, many mosques were built to
support the establishment of Mukim throughout the empire. Beyond just creating
a system to ensure the practice of Shafi‘T doctrine, Acehnese Mukim also demon-
strated a political motivation, to supervise and control the power of uleébalang
(small rulers under the Sultan’s jurisdiction) who owned lands where the Mukim
was established.'?® Outside of Aceh, we find many cases where the newly con-
verted local sovereigns take this particular Shafi‘T doctrine carefully and adopt the
Mukim system to ensure the number for Friday congregations is fulfilled. In the
eastern part of the Archipelago, Gowa introduced and disseminated the Mukim
system under the name Mokkeng. Gowa also brought this institution to Bima dur-
ing its military campaign and established the first Mokkeng there. Lontara Bilang,
or the annals of Makassarese rulers, record this event by stating: “He (Karaeng
Matoaya) established the Friday service in those overseas countries. The karaeng
hoped to gain reward by appointing Mokkeng and then setting them free.”!!
Mandar also followed suit and established its own variant in the name of Mukking
Pattapulo.

Mandar succeeded in assimilating the new religion as a genuine Mandarese
faith. This was achieved through the active participation of Mandarese rulers
to accommodate Islam by creating the office of Puang Kali, establishing courts
for saraq related matters, patronising the foundation of Islamic educational
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institutions, and arranging unions between foreign ‘ulama’ to highborn members
of the society. The conversion process also brought Mandarese adat to join the
new thread of Islam expanding from Mughal to Moluccas. The works of early
foreign Islamic missionaries in Mandar had successfully paved the way for a
restructuring of adat with religious traditions which came from the Indian Ocean
network. Adat and saraq became inseparable. Implied in the custom is that being
Mandarese means that one must embrace both Islam and adat as the heirlooms of
the ancestors.'?

Conclusion

The adat of the Mandarese people of West Sulawesi has undergone major changes
resulting from internal and external factors in the sixteenth and seventeenth centu-
ries. There were two significant catalysts for Mandar to borrow a foreign legal sys-
tem and a foreign religion within its traditional customary law and bureaucracy.
The internal factor was to accommodate the basic needs for the welfare of the
society. Dissatisfaction by Manyambungi with the earlier legal system in Mandar
was the inspiration for them to borrow a set of rules for life from a civilisation
that was observed as ‘more mature’ and with respect. Gowa, which had already
established its own mechanism for ensuring justice and enforcing order within
society, presented an adaptable model for the Mandarese. It is no surprise that the
main agent behind this process of borrowing adat was King Manyambungi, who
grew up in the court of Gowa.

Manyambungi’s idea to borrow adat from Gowa also meant a political strategy
to tie Balanipa with the most powerful entity on South Sulawesi. Andaya mentions
that Mandarese people had always been oppressed and mostly became victims of
the dominant Bugis or Makassarese states.'® As a small power amidst the political
epicentres in the region, Mandar sided with and became an ally of one of these
powers in order to maintain their independence and autonomy. Manyambungi’s
decision to borrow adat was potentially an attempt by Balanipa to be included
within Gowa’s sphere of protection. To a certain extent this was also an attempt
to join a broader network of maritime connections in the eastern part of the archi-
pelago that had been sponsored by Gowa from the sixteenth century onwards.

This initiative of borrowing adat by Manyambungi also questions the scholarly
belief that the adat originated purely from the internal values of a local society.
The indigenous nature of adat, as imagined by classic legal scholars, contradicts
the pragmatic motivations for the adoption of adat by Mandar. For them the adat
served as a lifeline to rescue the people from their previous vicious tradition. The
introduction of adat as a new legal system ensured justice and stability in the region
and saved many Mandarese criminals from physical disablement or death because
of an unjust system of legal trials. In many situations, the reason for intercultural
borrowing by an emergent civilisation from mature ones arises from urgent pressure
for one civilisation to reach maturity.'** A successful transplantation of borrowed
law into a particular culture results in integrating elements of law as part of the
society. In this case, we learn from the Mandarese how, throughout the changing of
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political regimes in South Sulawesi, they always requested that the new dominant
power should let them retain their adat, for that is what reflects their identity.!?

Another motivation for Mandar to create changes within its adat system in order
to accommodate Islam comes from an external factor. In its relations to Islam, we
learn that Balanipa had embraced the new religion within a short period. We see
how the Mandarese rulers accommodated Islam as part of adat through establishing
the institution of the Puang Kali office. Islam found a place here not from the grass-
roots but through the support of local rulers. Islam was incorporated into the system,
making the subjects of Balanipa obey the Shari‘a through adat.'*® To admit Islamic
teaching fully as part of adat needed strong support from the rulers as a defining fac-
tor. The top-down strategy to spread Islam in Mandar proved to be effective. By the
patronage and support of the kings and proponents of adat Islam gained influence
within the society.!?’” The rulers of Balanipa could become part of this large net-
works stretching from Morocco to the Moluccas. Conversion was also necessary, as
Gowa had launched religious wars to neighbouring Bugis states with more political
than religious motivation. The Islamisation process in Gowa, which inspired many
aspects of the conversion of Mandar, reveals an active process to articulate its place
as part of the global umma through a series of changes in adat and tradition.'?

The Mukking Pattapulo, an educational institution set up to teach future gen-
erations of Islamic missionaries as a state-sponsored project by Balanipa rulers,
helped the quick spread of Islam in Mandar. Its attachment to strong Shafi‘T doc-
trine enables us to trace the concept, which originated from Aceh and was adopted
in Gowa. The presence of Mukking Pattapulo based on the commitment to hon-
our the Friday prayer in accordance with a Shafi‘T pronouncement promoted the
circulation and entrenchment of the Shafi‘T tradition as the prominent school of
thought within the society. Through this institution, early Islamic missionaries
from foreign lands managed to create a new generation of indigenous “‘ulama’ and
maintain the chain of continuity of Islamic knowledge from various places in the
Islamic world. The development of Mandarese adat through webs of interaction
between various actors and events grew from commercial, political and religious
motivations. Mandarese records reveal that adat, the traditional codes of conduct
for the indigenous community in the Archipelago, was an element in the wider
oceanic networks before and after the Islamisation process. This transregional
dimension helps us question the notion that adat was a territorial, exclusive and
discrete legal phenomenon.
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4 Shart a translated

Persian documents in English courts

Nandini Chatterjee

Introduction: language, law and empire

Variably between the ninth and the nineteenth centuries, Persian was the language
of literary production and administrative record in a huge region that stretched
from Bengal to Bosnia, encompassing India, Iran, Central Asia and the northern
Indian Ocean, and all the major Islamic empires of the early modern world.! The
Persian “cosmopolis”, alternatively, the “Persianate” world, was identifiable by
the supra-ethnic acceptance and use of the Persian language, along with its liter-
ary classics, conventions and values.? In the Indian subcontinent, Persian coex-
isted with several highly developed vernacular languages of more regional scope,
which emerged roughly from around the beginning of the second millennium CE,
that is, from around the same time that Persian entered the linguistic landscape
of India.’

It would be easy to say that languages in the Persian cosmopolis, especially
India, existed in a clearly defined hierarchy, with Persian, with its range and pres-
tige, situated unambiguously above the regional vernaculars. The matter is com-
plicated, however, because the Persian cosmopolis partially overlapped with the
cultural zones claimed by two other high-status languages: Sanskrit and Arabic.
The use of the term “cosmopolis” in relation to high-status languages of supra-
ethnic and immense geographic scope was proposed by Sheldon Pollock, with his
path-breaking work on the Sanskrit cosmopolis, which he described as flourishing
between the third and thirteenth centuries CE from India to Southeast Asia, and
then giving way to the vernacular millennium.* Pollock’s silence about the other
high-status languages that clearly shared Sanskrit’s locales was addressed by
Ronit Ricci’s work on what she called the Arabic cosmopolis, which, she showed
as having overlaid Sanskrit’s previous incursions in southern India and Southeast
Asia.’ Tomas Petrd further enriched this picture of Southeast Asia by investigat-
ing Persian lexical and literary presence in the Malay world, and its connection
with commerce and kingship.® Very recently, two major works address (among
other things) the dominant linguistic feature of South Asia in the first 800 years of
the second millennium — the dominance of Persian. Two volumes of essays, both
bearing The Persianate World in their titles, situate India alongside Iran at the
core of Persian’s vast linguistic-cultural spread between the ninth and nineteenth
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centuries.” These are major steps towards addressing a historical theme about
which there was shared knowledge among South Asianists, but only fragmentary
and scattered work until now.?

There is still much research to be done in order to produce an analytical
approach sufficient for reconciling the empirical fact of the coexistence of mul-
tiple cosmopolises, overlapping in particular in the Indian subcontinent. While
it is clear that the Sanskrit and Persian cosmopolises (and perhaps the Arabic,
too) may have found modes of coexistence in the Indian subcontinent,’ it remains
unclear how exactly the location and usage of these languages can be mapped,
and what such patterns imply for people’s access and attachment to the highly
developed and distinctive normative visions that each of these languages bore.
Research published thus far has been focused on literary production and circu-
lation; law gives us access to a different historical archive for answering these
questions.

This chapter makes a beginning, by examining the functions of Persian, espe-
cially with relation to law and legal documentation between the seventeenth and
nineteenth centuries in South Asia. It does so, with a specific methodological
and analytical approach to the study of shari‘a. Here the aim is to discover what
shart‘a — a word regularly used in the Persian documents this chapter is based
on — might have meant to the majority of legally untrained users of law and low-
brow specialists, such as village scribes, most of whom could not speak Persian
and were not Muslim. I propose here that, dry and formulaic though they were,
these legal documents were familiar and ubiquitous, and hence, a better window
on the South Asian legal imaginary than jurisprudential texts written in a language
incomprehensible to the majority of protagonists (Arabic, or indeed, its counter-
part, Sanskrit).

Of the various languages through which one can access understandings and
practices of law in general, and s/ar7 ‘@ more specifically, in early modern India,
Persian has a specific valence. To focus on legal materials in Persian implies a par-
ticular methodological and analytical approach. To begin with, it is an approach
that deliberately casts aside the dominant imaginary of the “Islamic” world, with
its predictable centre in the Arabian desert, and peripheries in the demographi-
cally dominant but analytically ignored regions of South and Southeast Asia. In
this way, this chapter shares the aspirations expressed by the editors of this vol-
ume in the introduction. However, I join that collective effort from a linguistic and
geographical angle that is distinct from the majority of essays in this collection,
by foregrounding Persian rather than Arabic as the bearer of law. This is also an
approach whose geographical ambit is in the land-based Islamic empires of the
early modern period — the Sultanate-Mughal; Safavid-Qajar; Ottoman — which
complemented the Oceans of Law that cradled them. In doing so, I am encour-
aged by Nile Green’s alert to the practitioners of Indian Ocean World studies,
and suggestion to adopt a ‘soft’ definition of that zone. By way of demonstration,
Green compared Bombay and Barcelona as port cities in the Indian Ocean and the
Mediterranean, respectively, but did not accord those seas full explanatory self-
sufficiency for processes witnessed therein. Instead, he pointed to wider and more
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global networks, including those formed by empires.'* In the current chapter too,
the material expressions of law and legal understanding derived not only from the
Islamic world of the Indian Ocean, however capaciously we might define that, but
also from early modern trans-Asian empires (the Mughals and their peers), and
from the practices of European imperialism.

In taking such a syncretic view of Islamic law in the Indian Ocean, this chapter
accords with the poly-genetic approach expressed by editors in the introduction. It
also follows the work of Fahad Bishara, whose exhilarating study of Indian Ocean
commerce, based on deeds of debt — simply called waraga or “paper” — resolutely
takes law far beyond the pronouncements of jurists. In Bishara’s oceanic bazaar,
structured and facilitated by law, the ‘law’ itself is both Islamic and colonial:
Hindu Gujarati merchants acting as colonial fiscal agents in East Africa are equal
players with jurists in the Arabo-Persian Gulf and scribes all around the Indian
Ocean.'' Focusing, like Bishara, on the moments and artefacts of legal actuation,
this chapter pays close attention to the forms of the legal documents — their formu-
lae, layout, seals and other material and graphic features. In doing so, this chapter
is encouraged by the vision of the archaeologist, art historian, legal scholar (and
Indian Oceanist) Elizabeth Lambourn, who has proposed a capacious approach to
“legal encounters”, based on an idea that “it was not so much law itself than the
making of law [...] that mattered most”.!? If indeed we can take such a bottom-
up view of law, then we cannot only think of a colonial Islamic law, but also a
colonial Persianate."> We can examine another type of legal heteroglossia in the
Indian Ocean,'* becoming aware how deeply the European trading companies
plying that sea were involved in the production, proliferation and circulation of
Persian-language deeds with Islamic vocabulary.

A Persianate legal sphere

In the central to eastern parts of the Persianate world — in most of India, Iran and
Central Asia — Persian (neither Arabic nor Sanskrit) was the preferred language
for legal documentation from the twelfth century CE.'* Moreover, while the forms
used for such documentation are traceable to Arabic language formularies called
shurit, they are exactly modelled on Persian language manuals called insha’ that
also contained other kinds of exemplary prose, such as diplomatic correspond-
ence.'® Insha’ was among the most popular genres of Persian literary production,
and formed a key component in the Indo-Persian curricula. Thus legal forms and
instruments recognisable throughout the Islamic world circulated in India through
the medium of Persian, and were standardised with reference to manuals that
could be used without specialist religio-legal training, indeed, without Islamic
confession.

It is also this landscape awash with Persian-language legal documents that
the European trading companies entered in the seventeenth century, pursuing
their quest for high-value textiles, condiments and other profit-giving commodi-
ties. They sought orders of tax-exemption and other privileges from the Mughal
emperors, Deccan sultans and their subordinate nobles; learning in the process to
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negotiate the world of Persian documentation, hiring European and non-European
scribes for the purpose, and building up a significant Persian-language archive in
each case. Eventually, when the English East India Company acquired political
dominance over the subcontinent in the late eighteenth century, all such royal
orders and charters, granting rights and privileges to all manners of recipients,
came under the Company’s purview — first through efforts to regulate tax-avoid-
ance, and second, through the need to adjudicate disputed titles.

Well into the twentieth century, Persian documents continued to be produced
and accepted as evidence in the courts of British-ruled India. By taking stock
of this material, this chapter proposes first, to access the understanding of law,
and sharT ‘a in particular, that people in India carried with them into the colonial
period; and second, to examine the possibility that the British Empire in India was,
to some extent, a Persianate empire. In doing so, the chapter is both in admiration
of, and disagreement with, Gagan Sood’s path-breaking work on Indian Ocean
correspondence in the eighteenth century. Analysing a mailbag of letters and
documents, mostly in Persian, but featuring various other languages, including
Armenian, that was captured by the British navy on board a Spanish ship seized as
war booty, and subsequently deposited in the British Library, Sood postulates “a
coherent, self-regulating arena of activities which spanned much of India and the
Islamic heartlands in the period, and which existed mostly, if not entirely, beyond
the sovereign purview”.”'” While I recognise the norms and conventions Sood
identifies in these documents, and agree that in their wide sharing from Bengal
to the Hijaz, they reveal a shared world of practice and communication, I do not
see this world as pristine and immune to European intervention and participa-
tion. Instead, I turn to legal pluralism with its attendant “jurisdictional jockey-
ing”,'® and turn these concepts and interpretive tools on their heads, to explore
how European actors jockeyed a legal landscape that preceded them. In doing
so, I am interested in uncovering and using the non-European language source
materials that remain under-used by scholars of colonialism, thereby obscuring
the indigenous processes and understandings underpinning imperial formations.
Attention to such processes and ideas may in fact alter our vision of empires and
colonialism significantly. I propose that “legal translation” offers an interpretive
angle that can allow us to utilise a vast body of source material, that moreover
has the potential for enriching our idea of shar?‘a in practice, and of the British
Empire on the ground.

Legal translation, as professional experts are fully aware, is not simply a matter
of changing languages; it is the process of achieving certain desired legal effects
within the host legal system. As we study the process, we quickly become aware
of the ethical and technical dilemmas involved in attempting to achieve desirable
effects that are faithful to the original intention of a legal document (or not); and
of using system-specific technical phrases alien to natural language (or not).”” By
studying Persian documents in English courts in colonial India we gain entry into
a historic process of multi-layered legal translation. We find Arabic legal termi-
nology and forms accepted into Persian, supplemented by terminology and instru-
ments from Persianate imperial governance, which was shot through with Indic



92 Nandini Chatterjee

vernacular terms and usage, and all of this circulated and familiarised through
non-religious texts of model documentary forms. Thus we see shar? ‘a vernacu-
larised in early modern India, by which we mean that it is both Persianised and
Indianised. A second major movement of translation then happens when European
corporations-turned-regimes call upon and evaluate existing Persian documenta-
tion, and also produce Persian documents of their own, in familiar forms but novel
intent, and/or in hybrid and new forms. We thus find shar7 ‘a translated several
times, in its journey through Persianate empires, of which the British Empire in
India may have been one.

The early history of “British-Persian”

From the beginning of the seventeenth century, when the English East India
Company was granted a royal charter to trade in the East,” officials of the
Company sought to negotiate the best conditions for trade with the Mughal emper-
ors, who ruled most of northern and central India. Early English ambassadors,
such as Sir Thomas Roe, who was dispatched by the English Crown, and paid
for by the Company, attempted to secure various rights and privileges, recorded
in certain kinds of Persian-language documents. Working with a model that may
have been derived from the previous experiences of the Levant Company in the
Ottoman Empire, Roe appears to have been seeking something like capitulations.
The term capitulation, which implied the granting of specific legal privileges and
exemptions, related to taxation and legal jurisdiction, among other things, was a
European interpretation of a more directive and authoritative Ottoman form — the
ahdname. From the Ottoman point of view, an ahdname was a unilateral promise
granted at will by the emperor, not quite the bilateral treaty that ‘capitulation’
indicated, even if it may have worked as such.?!

Extrapolating from that experience of successful mistranslation, Roe repeat-
edly requested a farman, which was a document of order that only the emperor
could issue. This was based on the reasonable surmise that an imperial order
was likely to deliver the most secure privileges, which could not be overruled
by a subordinate prince, noble or officer. By his own account, Roe directly asked
emperor Jahangir for “justice”, by which he meant protection against what he
saw as unlawful meddling (which included inspection and tax-collection) by local
officers in the port cities of Surat and Ahmadabad. Jahangir was apparently benev-
olently inclined and ordered the necessary farmans to be issued. However, this
positive beginning was marred by protracted negotiations with prince Khurram
(the future emperor Shah Jahan) and his father-in-law and ally, Asaf Khan, two of
the most powerful men in Jahangir’s court.

Roe’s correspondence offers a fascinating glimpse of the political negotia-
tions and back-office work preceding the issuance of a high-status document
such as a farman. Despite initial consent from the emperor, Roe discovered that
the versions sent to him for checking by Khurram and Asaf Khan were “dishon-
ourable”,” because they contained clauses that he did not wish to assent to. He
did secure some farmans quite easily; for example those addressed to provincial
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officials at Ahmadabad (possibly with generic instructions) to treat the Company
officials better.”? The farman for Surat, on the other hand, took longer to negoti-
ate, because the Mughals wanted Roe to commit to important matters such as
non-aggression towards the Portuguese and (based on reports from the provincial
governor) to restrain the drunken disorderliness of their own men or agree to trial
by Mughal judges; Roe was compelled to agree to the latter.?* But the problem
really was that Roe was seeking a different kind of document altogether, because,
as he explained to the emperor, he needed “an agreement cleare in all poynts”
because English trade required a “more formall and Authentique confirmation
then it had by ordinary firmaens”.? Roe preserved a draft of the document he pro-
posed, which consisted of “Articles of Amytie” between “the great Mogol, King
of India, and the King of Great Brittan, France and Ireland”, a document with 14
articles and five further clauses,?® which predictably Asaf Khan dismissed as both
too long and “unreasonable”. After several months of negotiations, and efforts to
win over Prince Khurram, Roe still found Asaf Khan scribbling many notes on the
margins of the draft document he had submitted, and pronouncing that an order
from the prince would be sufficient. Having by now learnt what farmans were
normally like, Roe now produced a much shorter document, which was directive
rather than contractual, although it contained the same assurances, privileges and
exemptions.?”’” One could consider this draft an early instance of semi-successful
British-Persian composition, because Roe did receive a formal version of this
order, albeit one further reduced in scope, and only issued by prince Khurram,
rather than the emperor.

Thus for the next two years, Roe continued to follow the peripatetic Mughal
court around, pursuing his elusive ideal farman that could also serve as a treaty,
while also negotiating, via commercial arbitrators, the return of (imperially disa-
vowed) taxes collected by a Gujarat official. Roe’s failed embassy has been stud-
ied (and debated) as an instance of culture clash; we may consider whether it was
in fact a case of failed legal translation.?® Clearly, regardless of court politics,
the biggest stumbling point was that Roe was seeking a document that simply
could not be produced. In the end, Roe famously declared the Mughal an over-
grown elephant who would never bind himself to a treaty,? and retreated to the
Mediterranean on another diplomatic mission.

The Company’s Persian archive

Eventually, however, the East India Company acquired shelves full of Persian-
language orders, all the way up to farmans that it dictated to the Mughal emperor
himself. In just over a hundred years after Roe’s frustrating visit, that is, in the
early eighteenth century, Mughal power was in decline and regional states arose
all around the subcontinent. Some of these were created by Mughal provincial
governors who became independent, and some by genuinely different social
groups. All these new states, even those that based their legitimacy on opposition
to the Mughals, formally deferred to the Mughals, maintaining what appears in
retrospect to be an elaborate charade of subordination to the Mughal throne. The
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East India Company meddled in the politics of many of these states, in the hope
of securing better tax deals from pliant rulers, and eventually ended up defeat-
ing in battle one such major ruler, that of the massive province of Bengal, in
1757. After nearly a decade of attempting to tame the subsequent rulers, the East
India Company did battle again, this time against a coalition, which included the
Mughal emperor himself.*

Thus defeated and humiliated, in 1765, by a much-reproduced and repre-
sented farman,' the by then powerless Mughal emperor appointed the East
India Company his servant, with the task of collecting taxes of the enormous and
richest province of Bengal. In effect, it was permission to pocket those tax rev-
enues. Not only this, several other unsigned farmans floated around, just in case
the East India Company wanted the poor man to authorise some more.’> These
and many other documents were eventually collated and translated in a variety
of ways; some were organised into collections within the archives of the India
Office. Such collections included a small number of original Persian documents,
but mainly manuscript copies entered into registers (still in Persian), and their
English translations.**

Towards the end of the nineteenth century, in what appears to have been a
huge project of “mapping empire” through law, English translations of many such
Persian documents were printed and published as part of very large official pro-
jects. One such series of “factory records”, i.e. pertaining to the early career of the
East India Company in India, was collated by William Foster, the official “his-
toriographer” to the India Office. Foster also collated Sir Thomas Roe’s journal
and letters connected with his mission to the Mughal court.>* Another comparable
but much larger project was the 14-volume Treaties, Sanads and Engagements
related to the numerous semi-controlled ‘princely’ states of India and neighbour-
ing countries, right up to the Persian Gulf, produced by another British Indian
civil servant, Charles Aitchison.*

Looking through these collections,* one finds at least three things — first, that
the difficulties with acquiring a Mughal farman in the early seventeenth century
did not deter the Company from seeking farmans from other regimes, such as
the Deccan sultanates,”” or various dynasties in Iran. Nor did Company officials
appear averse to accepting a range of lower level sub-imperial orders — called
nishans, parwanas and so on, which offered a range of rights related to trade,
taxation and property-holding. Thus, not only was there a deluge of Persian legal
documents in the East India Company’s archive, moreover, the source never dried
up, so all the petty and massive princes and principalities that the Company came
across until the mid-nineteenth century, continued to issue Persian documents,
familiar in appearance, to record their relationship with the Company.

Forms and types of Persian documents

Here it is worth pausing for a moment to offer a definition of “legal document”
and discuss the types and forms of Indo-Persian legal documents. For purposes
of this chapter, I consider legal and administrative documents as part of the same
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legal landscape, because extant collections related to specific individuals or insti-
tutions demonstrate how they were complementary in function. Royal and sub-
royal orders created or affirmed entitlements, which were subsequently asserted
and disputed by rights-holders, confirmed and rescinded through judicial and
political processes, and built upon through transactions such as sale, gift, mort-
gage and inheritance. Each of these activities were seen to require specific forms
of documents. Throughout the early modern Perso-Islamic world, the forms of
such documents were strikingly regular; regional variations of form and usage
being themselves standardised. As Roe discovered to his frustration, the conven-
tions of appearance, content and formulaic phrases could not be ignored without
risking either utter impasse or meaninglessness. In addition, Indo-Persian legal
documents were self-nominating, that is, they named their own documentary type,
usually in the initial or final line of the document, using formulae such as “In
chand kalme ba-tarig-i tamassuk nawishte ddadam” (I wrote and gave these words
in the manner of a tamassuk, a bond). The documentary types thus recorded could
be transregional or extremely local in provenance.

Based on extant collections of Mughal-era documents in Indian archives, both
published and unpublished, a preliminary formal-cum-functional typology could
look like the one shown in Table 4.1.%

Some of these forms were Islamic, in the sense that they conformed to models
provided in Islamic books of law, which often contained sections on formular-
ies.? Others, however, derived from Persianate chancellery traditions, ranging
from the royal to the fiscal. Each of these forms displayed extremely regular
graphic and linguistic features; which were, however, specific to identifiable sub-
regions, regime and the period.*® These regular features consisted of highly for-
mulaic language that marked the opening, closing and structuring of the contents
of the document — set phrases were inevitably used, and were specific to the type

Table 4.1 Types and forms of Indo-Persian legal documents

Orders Petitions  Tax contracts Inter-personal transactions Documents related
to adjudication

Farman  Iltimas Qaul-qarar  Hiba-nama (gift deed) Sanad recording
patta-yi qazi'’s decision
ijara

Nishan Arzadasht Muchalka Tamassuk Mahzar-nama

(deed acknowledging a debt or
other obligation)

Parwana Qabuliyat Farigh-khattt (deed of voiding

of obligations)

Dastak Igrar or igrar-nama (generic —

binding declaration)

Khat/ Nikah-nama (deed of

Kharita marriage — for Muslims)

Razi-nama (deed of
agreement — of any kind)




96 Nandini Chatterjee

of document in question. Other highly regular features consisted of the type and
location (in the document) of the seals and the cypher (if any), the use of marginal
space, and the use of the verso of the document.

For example, a classic Mughal farman, especially after the mid-seventeenth
century, generally opened with the line — “At this time, the lofty order (farman),
which must be obeyed, has been issued, that [...].” In addition, there were high-
value “personal” farmans, not bearing any seals, and often in the emperor’s own
handwriting, issued to the highest-ranking Rajput nobles, usually to give precise
and immediate instructions.* In all cases, the writing occupied a block to the
south west (left and bottom) of the paper; the first two lines were always indented
to the left; there was only one seal — the circular genealogical seal of the Mughal
dynasty — accompanied by the royal cypher or tughra.

Forms and functions of Persian documents were connected but they did not
overlap entirely, which produces classificatory problems for the researcher. To
take a farman as example again, in India, this could only be issued by the emperor,
and were necessarily orders. The name of this form of document itself derived
from the Persian verb farmudan, which means “to order”. Farmans could be
orders to perform (or desist from performing) certain activities, e.g. turning up in
court, or they could be orders that created some kind of legal title, for example,
through a grant of land. Parwdanas, on the other hand, were yet another form
for issuing orders, of a similar range, but they were issued by nobles who did
not belong to the imperial family. Parwanas were linguistically and graphically
different from farmans — they had different formulaic openings, different usage
of seals and margins, different use of space on the paper, and could, in some
instances, be bi-lingual.*?

To indigenous experts, these differences in form mattered a great deal.
Indigenous scribal traditions used formularies for the drafting of such documents,
which offered classificatory schemes based on the relative status of the writer
of the document and its receiver, in addition to the function of the document.*?
Using the incorrect form in the wrong social context would be a breach of eti-
quette, which could in certain cases tantamount to rebellion. In any case, it would
render the document ineffective. As we have already seen with Sir Thomas Roe
and his failed efforts, the East India Company was fully awake to the distinctions
between such documents, and aware of the differences that they could make to
their rights in India. Even if it was premised on a purely functional basis (i.e.,
the Company was merely looking for the most effective document), intellectual,
cultural and political participation in the world of Indo-Persian legal documents
was inevitable.

The history of mature “British-Persian”

Historically, the production and receipt of Persian documents did not remain a
one-way process; the Company itself produced a huge volume of Persian legal
documents, in forms both familiar and innovative. The earliest Persian docu-
ments produced by the Company and its employees were, naturally, ‘arzadashts,
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or petitions, to a range of authorities, seeking specific privileges relating to its
trading operations.* It must have also produced documents of contracts — espe-
cially since we know that it advanced money, through brokers, to weavers who
produced the prime merchandise that it exported to Europe from India — fine
cloth.

By the early eighteenth century, however, the Company and its officials had
already started producing Persian documents of order of their own. This began with
documents relatively low down in the hierarchy of documents; Company servants
infamously produced illegitimate dastaks or orders for allowing customs-exempt
transit of merchandise, which their Indian brokers re-forged multiple times. We
see one such case in May 1711, when the Company’s council in Calcutta exam-
ined a certain Jagat Das for selling several “Dusticks” to “natives” for five rupees
each. It turned out, somewhat embarrassingly, that a previous English governor of
Calcutta, Weltden, had handed an armful (158) dastaks to Jagat Das.®

By the mid-eighteenth century, the Company’s creativity as well as political
standing had reached further up the scale. The Company was now first among
equals in the political landscape of India, and the leading competitor among all
the regimes that sought to replace the Mughals. It was also in a position to produce
higher-status documents of order of its own, especially when participating in the
internal and mutual squabbles of the various regional states.

In Aitchison’s Treaties, Engagements and Sanads, we see one such set of doc-
uments, pertaining to the substantial 7@ja or king of Banaras.*® This arriviste royal
family came from a dynasty of revenue-farmers, who worked for the provincial
governor turned king, the Nawabs of Awadh.*” Wriggling their way up through
the conflicts between a substantial successor state (Awadh) and the Company, this
family secured autonomy from the Nawab of Awadh, on the one hand, and assur-
ance of their title from the Company, on the other. Thus, in 1776, a sanad (generic
term for Persian document) was issued to Raja Chait Singh of the Banaras family,
confirming his title to the zamindart or superior landholding rights in Ghazipur, a
district in the Banaras region.

Even in translation, the document is clearly identifiable as a parwana, that is,
a superior form of order that non-imperial nobles could issue. It opens with the
standard formula,

Be it known to the mutsuddies [sic., Persian for officials] in office, present
and to come, canongoes, mukudums, ryots, cultivators, to all the inhabitants
resident and belonging to Circar Benares [...] that whereas, by virtue of a
Treaty with Nabob Ausuf ud-dowlah.

It is an odd, stilted English, peppered with transliterated Persian words, a usage
that came to be known as the impenetrable jargon of ‘Indostan’,* but the document
is actually perfect in Persian! It is signed by the Governor-General in Council, that
is, Warren Hastings himself.

Persian documents, such as the farman issued by the cowed Mughal emperor
in 1765 are generally treated by historians as hollowed out old forms that
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demonstrated the vacuity of Mughal power, while providing the EIC with a shield
against British parliamentary intervention. However, the parwana we have just
seen was not vacuous in the least; it created very real rights for some parties, and
undermined others. And it was produced, not procured by the Company itself.
Once one grapples with the scale and persistence of the phenomenon — we are
not talking about one crucial early treaty dressed up as an imperial order, but
hundreds of thousands of Persian documents, constantly acquired, produced and
circulated well into the twentieth century — it does appear that we may need to
think afresh about Persian documents in the British imperial archive.

A British-Persian document from a Punjabi village

Let us now assess the phenomenon of British-Persian from a different point on
the social scale. In the year 1859, some Punjabi Muslim landowners sold some
cultivable land in a village called Pindori to the head of a major Hindu Vaishnava
monastic institution which was located there. The institution of Pindori was richly
endowed; it had received royal grants of land and its produce (there is a difference,
which I will explain later in the chapter) from at least the late seventeenth century,
first from the Mughal emperors and their subordinates, and then from the various
Sikh warlords or misldars who flourished in the region from the mid-eighteenth
century, until Punjab was conquered by the East India Company in 1849.%

This document, then derives from ten years after the conquest of Punjab. As
such, it shows material and formal signs of regime change — for the first time in
this collection which spans two centuries, we have a document scribed on the East
India Company’s stamp paper. The document is multi-lingual and multi-scribal,
as many of the documents in the rest of the collection are, but this one offers
specific new combinations — the main text is still written in Persian, but the notes
on the reverse are in Urdu and English. How does one situate a document such as
this one and interpret its significance? To ask a simple descriptive question — is it
a colonial legal document, or an Islamic legal document?

The document records a sale transaction in the form of an igrar; beginning
with the formula “Igrar kard wa i ‘tiraf sahth shart ‘ar namud.” Iqrar is a classi-
cal Islamic legal form, found in collections from all over the Islamic world.” As
the record of a legally binding declaration, it was a capacious form, which could
be used to acknowledge a variety of things, and hence used for a huge range
of transactions. In India, they had been used (among other things) for record-
ing sales definitely from the sixteenth century, and possibly from earlier.’! The
Indo-Islamic variation of this form admitted of attestations by parties as well as
witnesses on the margins of the document, and we see that practice continuing.
Authorisation, where it once used to be with the seal of the gazi, or Islamic judge,
is now with the East India Company’s stamp, on standardised stamp paper, clearly
produced across the country, in Bengal. Again in conformity with Indo-Persian
legal documents, there are summary notes on the verso; unlike earlier documents,
however, the notes on this document are in Urdu and in English, rather than
Persian. The Urdu note called the document a “wasiqa-yi bai -nama,” following
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the Indo-Persian convention of specifying the particular and immediate function
that the legal form was being put to. It also notes that the lands had been previ-
ously measured according to the ‘English’ system, and that the deed of sale was
“registered” into a book (of land titles).

So we can summarise that, in a major province of British-ruled India, in the
mid-nineteenth century, while new institutions like standardised stamp paper and
land registers had been created, legal documents continued to be produced in
Persian, in recognisably Islamic legal forms, using recognisable formal vocabu-
lary that derived from the overlapping Islamic and Persianate traditions of docu-
mentation for which we have copious evidence from Mughal times.

This particular transaction was not subject to dispute or litigation, as far as we
know, and so this document did not enter the court system. However, hundreds
of thousands of very similar documents were presented in British courts in India
from the late eighteenth century, right up until India and Pakistan’s independence
from British rule in 1947. In order to interpret the implications of such a docu-
ment, it is necessary to form a sense of the scale of the phenomenon (the presence,
production and circulation of Persian legal documents in British-ruled India).

Scale: Persian documents in the colonial Indian courts

The survey and assessment of the “British-Persian” documents that have survived
is a highly time-consuming task, never attempted before, and only begun by the
present author. For now, I can only point to the tip of the iceberg, the appeals to
the Judicial Committee of the Privy Council (JCPC), which was once the final
court of appeal for the British Empire.*

The JCPC, which arose as an ad hoc court out of the King’s Privy Council, was
utterly a creature of empire. It was an extension of the Crown’s prerogative pow-
ers to hear appeals from the colonies, its judgments were not binding within the
English legal system, and (this is what many fail to notice adequately) it applied
laws from other legal systems to somewhere between a fifth and a quarter of all
appeals it heard.

For between 1792 and 1998, we have the case papers for 9,368 appeals heard
by the JCPC. The JCPC’s procedures required parties to produce two sets of
printed papers comprising the case for appeal for both sides, the record of pro-
ceedings from all subordinate courts, and copies (or record) of any admitted evi-
dence.*® The JCPC may indeed have heard further appeals for which the papers
have not survived, but of these 9,368 appeals, 3,833 (or just over 40 per cent) are
from India, including what are now Pakistan and Bangladesh. The vast majority
of these appeals were about civil disputes, because the JCPC remained reluctant
to take criminal appeals. And again, the vast majority of these appeals were about
property, because as per the rules of appeal to the JCPC, only disputes involving
very valuable property, or involving a substantive point of law, were eligible.>

A very large proportion of those 3,833 appeals from India involved the use of
Persian-language legal documents as evidence, either directly, or through translation
to English. Quite like the land-sale document from Punjab, these were frequently
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in recognisably classical Islamic and/or Persianate legal forms. But this does not
mean that they were necessarily old documents merely being dredged out of family
stores and translated for the court; quite like the document from Pindori, they were
frequently freshly produced, with the participation of parties as well as novel state
institutions — such as the land registry. And while British courts in India applied reli-
gion-based personal status laws, the use of Persian documents as evidence was not
limited only to cases about marriage, divorce, custody and inheritance. Such docu-
ments could be produced in connection with a much wider range of property disputes,
which were decided by the courts on the basis of colonial statutes and regulations.

If one considers that the JCPC took appeals from 12 tribunals situated within
the Indian subcontinent, and from several indirectly governed Indian princely
states, too; and also consider that each of those courts would have two to three
subordinate levels of courts, one begins to form a sense of the scale of Persian
documents being received and translated within the British court system related
to India. But exactly what roles did these Persian legal documents play in those
court-rooms?

A very large portion of these disputes was about the inheritance of property,
specifically, landed property held under the title of zamindari. The precise impli-
cation of the term zamindar was the cause célébre of colonial India in the late
eighteenth century; with policy and scholarly discussions rumbling on well into
the twentieth. This synthetic Persian word specific to India, and very commonly
used by the Mughals to refer to entrenched rural elites, literally means “land-
holder”, and was conceived of in Mughal administrative manuals as co-opted
powerful villagers, tasked to collect land revenue, in exchange for a cut in the
proceeds. When the East India Company acquired the right to collect taxes in
Bengal in 1765, this started off three decades of debates and policy changes about
the nature of land ownership in India, until it was finally decided by legislation, in
1793, that the zamindars were exclusive proprietors of their land, secure in their
title as long as they paid a fixed revenue to the state.>> Scholarship has discussed
the transformative effects of this legislation, usually referred to as the “Permanent
Settlement” — in denying zamindars their kingly roles, and those with subordinate
titles, any legal standing whatsoever.*®

The matter hardly ended there, however. Not only did the other provinces
in British-ruled India refuse to extend this law to themselves,” even in Bengal,
there were hundreds of disputes over the mode of verifying the title of zamindars,
which did not attract metropolitan attention. These disputes, during the period of
Company rule, that is until the mid-nineteenth century, were heard in Company
courts called the diwani adalats, so named because they were essentially courts
for hearing revenue disputes, that assumed, by extension, jurisdiction over civil
disputes.®® A cursory skim through the first ten years of the reports of the sadr
diwani adalar® of Calcutta shows that nearly every single case was replete with
terms derived from the vocabulary of Persian legal documents and titles depend-
ent on the interpretation of those terms.

Let us consider one case in slightly more detail. In Nunda Singh v. Mir Jafier
Shah (1794), the sadr diwani adalat of Calcutta heard an appeal from the lower
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diwani adalat. While the dispute was principally over title to certain lands, it
encompassed legal matters related to gift and compensation for killing, both impor-
tant concerns for Islamic law. Specifically, the plaintiff Nunda Singh asserted his
right to 1000 “bighas” of “malguzary” lands in the “mouzah” of Allahdadpore,
based on three Persian legal documents. The first of these was a “sannudi khun
beha” or a document recording a blood-money payment in lieu of the murder
of Nunda Singh’s grandfather, for which the defendant’s ancestor had paid 100
bighas of “malikana” land. This document was dated in the “Faslee” year of 1149
(1739 CE).*® The second was an “ikrar-namah” by Mir Jafier Shah confirming the
above, dated “Faslee” year of 1188 (1778 CE). The third was a “hiba-namah” or
deed of gift made in the “Faslee” year 1191 (1781 CE), whereby Mir Jafier Shah
apparently gifted the rest of Allahdadpore, which he owned, to Nunda Singh,
constituting him “malika” and “mokuddin.”

As it happens, this was a dispute over a zamindarf title. But how could any-
body tell? How did the British judges, in this case the Governor General John
Shore®! and Council, who not only lacked knowledge of all relevant Indian legal
systems, but any legal training at all, make any sense of these terms? We do see
in the report that Muhammadan law officers attached to the court®? were consulted
on a doctrinal matter related to the validity of the gift-deed, but who supplied the
translations and extended glosses necessary to understand terms such as mouza,*
malguzary,® malikana, mokuddin (mugaddam)?® The answer is not forthcom-
ing from existing scholarship because scholars have so far concentrated mostly on
the translation of high texts of Islamic and Hindu jurisprudence; they have paid no
attention to the much more capacious, substantive and persistent project of trans-
lation of legal documents and terminology. That unseen and unsung project of
legal translation, I argue, is the process by which shari ‘a was translated a second
time in the Indian subcontinent.

Tax, glossaries, and the hidden history of legal translation

Based on my current research, I propose that this highly functional knowledge
of specialist legal terms was created through the enterprise of tax collection and
the intellectual projects that were corollary to that most mundane activity. As
mentioned above, the first forays by Company officials into the world of Persian
documents was made in connection with securing exemption from Mughal taxa-
tion. Once granted the right to collect taxes themselves, however, the scale of
things was completely revolutionised, for it implied the necessity of entering into
the vaults of Indo-Persian record-keeping. This, once again, is generally treated
by historians as a frustrating interlude in which Company officials floundered
in the mysteries of cryptic numbers, embodied knowledge and illegible scripts,
finally rejecting it all in order to create streamlined, and it is assumed, English-
language, or modern vernacular record-keeping that merely copied the English
forms.®” This change in policy is assumed to have gone hand in hand with the
removal of Persian from the Indian education system.®® The reality could not be
further than this.
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When the Company first acquired the right to manage and benefit from the col-
lection of taxes in Bengal, its officials were content to let the indigenous system
of revenue administration continue, hoping to merely siphon off the results. Indian
officials manning these posts maintained records in Persian, using accounting
conventions and numerals that were generally inscrutable to the uninitiated. Very
soon, however, such officials came under a cloud — it was suspected that, protected
by linguistic inscrutability, they were exploiting the peasantry and pocketing the
loot, leaving the countryside damaged and the Company with an empty treasury.
And so a post was created in 1786 called the sarishtadar or record keeper, and
the first person to hold that post was James Grant, who had picked up his Persian
during service in the Company army.% Grant proved to be an avid Persianist but
a highly pragmatic one, so he collated entire series of Persian language records
tabulating, district by district, the revenues ordinarily due from various categories
of lands, together with the terms used for the various categories of exemptions
or reductions and the names of those that held titles affording such exemptions.
In some cases, Grant recorded, in the formulaic language of Persian documents,
the specific documentary basis (i.e. previously granted parwanas etc.) for such
exemptions.” This then, was something of a proto-land registry for Bengal.

Parallel to such work of surveying and contracting for revenue, which in
British-Indian terminology came to be called “settlement”, there was the (rela-
tively more) intellectual work of producing manuals, glossaries and dictionaries.
One of the earliest works of this kind, which combined the features of a manual
and a glossary, was the Amini report, produced in 1786 by order of government,
which described how tax collection took place in Bengal, and defined a number
of key terms.”" Later works offered more and more fine-grained information, not
only about the variety of titles in land, but about the range of documents recording
such titles, and indeed the social process of producing them came to be studied
and reported on.™

“Pure” glossaries, with alphabetically arranged lists of technical terms with
pared down definitions appeared around the mid-nineteenth century. These key
tools for the everyday work of legal translation arose out of at least three distinct
(but not entirely separable) routes: the first, out of settlement operations, the sec-
ond, out of manuals of governance copied for, or produced afresh for Company
officials by Indian experts, and the third, a rising trend within Indian society for
self-reflexive linguistic studies among those adept in Persian and the north Indian
vernacular, Urdu.”? Two mutually connected examples of such lexicographic
scholarship sponsored by the Company government were the Supplement to
the Glossary of Indian Terms,’™ ironically produced before the completion of 4
Glossary of Revenue and Judicial Terms.” The Glossary was a government-spon-
sored project, led by the eminent Sanskritist H.H. Wilson, to collect information
about technical terms from civil servants in the field. In 1842, Wilson generated
and circulated a basic list of terms to civil servants in districts, asking them to
note corresponding local terms and meanings. The project was an utter failure,
most officers returning the list blank or filled with useless notes. One officer, how-
ever, produced such a good list, that it was published separately in 1845 as the
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Supplement. It was the work of a civil servant, called H.M. Elliot, better known to
South Asianists as the editor and translator of several Persian-language historical
works. Here, Elliot explicitly concerned himself only with terms related to “the
tribes, the customs, the fiscal and agricultural terms of this Presidency”, i.e., the
province in which he worked. His Supplement, however, borrowed very heavily
from the Nawazir al-Alfaz — a lexicon produced by one of the leading poets and
linguists of eighteenth-century India, Sirajuddin Khan “Arzu”.”

As for the Glossary itself, despite the frustrations expressed by Wilson, this
was a huge work, which continues to be used by scholars until today, and is dis-
tinctive for including terms and meanings from various provinces of the country.
While much more research is needed, there is already some direct evidence avail-
able to show that judges contacted scholar-officials, such as the first Surveyor-
General of India,” in order to understand the meanings of specific titles in land.”

A tribunal for translating titles: Inam Commissions

Legal definitions, however, were not simply matters of discovery; meanings could
very well be made. As we have seen, debate over the meaning of the term zamindar
was finally resolved by legislation. The matter hardly ended there, though. Other
provinces, which did not embrace this legislation, experimented with other kinds
of titles in land, and subordinate titles gradually gained legal attention. In Bengal
itself, there were many other superior titles in land, including those which, their
owners asserted, entitled them to exemption from the payment of revenue. As
the government of the Company grew concerned about the “leakage” of revenue
due to the many types of titles, there arose new departments, especially the Bazi
Zamin Daftar, created in 1782,” specifically tasked with examining such titles
based on existing deeds (usually in Persian) and either issuing documents (also
in Persian), securing such titles, or revoking them.*® This obscure department
appears to have had a short life, its functions of examining titles and issuing deeds
being transferred to the (revenue) Collector of each district by legislation passed
in 1793.8" It had, however, even in its short life, produced a cache of Persian docu-
ments, which now had their own legal validity.*

In some of the other provinces, this enterprise turned into the gargantuan pro-
ject of “Inam Commissions”. The Inam Commissions, which were explicitly con-
ceived of as tribunals,® deserve to be studied as vast projects of legal translation.
The standard procedure of these commissions consisted of examining a range
of evidence with regard to the titles of tax-free land, and either endorsing them
through the issue of fresh documents (by the late nineteenth century, in English
or vernacular languages), or revoking them — outright, or through conversion
into salaries for specific offices. Despite the resentment they clearly caused, and
metropolitan concern that such resentment may have fed into the great mutiny
of soldiers and civil rebellion of 1857, the process continued. The Madras Inam
Commission was in fact instituted after the Mutiny and functioned from 1857
until 1862.%* Thanks to an Endangered Archive Project sponsored by the British
Library, we have direct access to some of the title deeds issued by the Madras Inam
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Commission.® In other cases, especially where titles were disputed, commission-
ers issued novel forms of (Persian, later Urdu) documents known as rubekaris
(literally, facing, or with regards to (the) business). These documents then entered
into circulation, could be produced as evidence in disputes, and thus became part
of the growing family of Persian legal documents in the British Indian courts.

We can see all these processes come together in a (perfectly routine) dispute
over land titles (some of them tax-exempt), which was appealed to the Privy
Council and decided in 1922. Syed Ameer Ali, the first Indian and first Muslim
judge in the Privy Council, also one of the leading experts on some of the laws
relevant to the case (e.g. the Bengal Tenancy Act), delivered the judgment. The
judgment surveyed a range of documents on which the claims were based and
their validity judged — original Mughal grants, documents received by Settlement
operations, draft and final land registry documents; it also mentioned terms such
as malikana, mouza, theka, khasra, thakbast and so on. There appeared to be no
difficulty in comprehension.®

Conclusion: Why “legal translation?”

Today, legal professionals as well as academic scholars of law take “legal transla-
tion” to mean principally the translation of legal documents. An ideal legal trans-
lation, experts tell us, is one that not only offers an idiomatic translation of the
text of a legal document, but ensures the same effect in the host legal system as
was intended in the legal system of its production. Such translation might require
the use not of modern idiomatic language but of arcane formulae from the host
system in order to convey the real sense of the document.?’

I suggest, without entering into the matter of success or failure, that the per-
sistent presence of Persian legal documents in the courts of British-ruled India
is symptomatic of a phenomenon best understood as legal translation. This ana-
lytical framework allows us to incorporate into meaningful analysis a vast and
curious body of textual artefacts — the documents of “British-Persian”. It has the
benefit of returning attention to the concrete intellectual and physical processes
inherent in the production and use of such documents, both the bare act of trans-
lating — from one language to another — and the history of the institutions, indi-
viduals and tools that enabled this to happen. In this sense, I could think of legal
translation as translatio: the moving of Persian and Persianate legal documents
from one legal system into another, and space being made for them in the host
system through functional technologies of interpretation — less jurisprudence, and
more lexicography.

Persian legal documents and the concept of legal translation also allow me
to conceive of law, shari ‘a in particular, as morphing through successive impe-
rial contexts — first the Mughals and then the British. Already with the Mughals,
legal documentation in Persian was well established in India, and presented a
hybrid vocabulary and ethos, which derived from the recommendation of classi-
cal Islamic jurists writing in Arabic, but also from the chancellery traditions of
Persianate empires. Documentary clusters thus presented an apparently eclectic
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collection of documentary forms, which includes royal orders and tax contracts
in distinctly Indo-Persian forms, together with documents recording transactions,
in more pan-Islamic forms. I have argued in this chapter that early modern Indian
notions of law have to be derived from the totality of these documentary clusters,
in which empire is inseparable from Islam. I have also argued that the European
trading companies were early entrants into this Persianate legal landscape, and
were compelled to partake of it in order to seek and record necessary privileges.
Eventually, when one such corporation, the East India Company, achieved politi-
cal dominance in the region, it inherited multiple archives of rights-bearing
Persian documents, but also the documentation momentum, whereby it continued
to produce fresh Persian documents through its own institutions and personnel.
All these documents continued to surface in colonial Indian courts well into the
twentieth century, pushing us to consider whether the British Empire was another
Persianate empire into which shari ‘a had been translated, yet again.
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5 Possibilities and pitfalls
of cosmopolitanism

Two treaties from northern Somalia in the
late nineteenth century

Nicholas W. Stephenson Smith

Introduction

Geographically, the southern Red Sea, Gulf of Aden and the wider Somali-speaking
coastal regions form part of the western Indian Ocean region. But the Somali coast —
ironically, given its extremely long seaboard — has suffered a sort of double neglect
in Indian Ocean studies, being an African part of the Indian Ocean, and furthermore
on the fringes of the Swahili zone.! From an Indian Ocean perspective, Somalia is
seen as an unfamiliar, pastoralist land beyond the more familiar confines of sandy
Swahili coastlines, urbanisation, coral architecture and Islam.? In fact, until quite
recently, Indian Ocean historians approached the whole Red Sea and Gulf of Aden
region as a “transit space” and even “a sort of void”.* Yet coastal Somali history
is full of stories which go to the heart of oceanic culture, economy and identity,
including evidence of long-distance trade, the prevalence of Islam and quite wide-
spread urbanisation.* In this chapter, I explore evidence from treaties in the late
nineteenth century from north-eastern Somalia, contemporary Puntland, to investi-
gate the existence and nature of Somalia’s connections with the Indian Ocean.

The causes underlying the Somali coast’s slight neglect in Indian Ocean
studies are various; a brief resumé of the reasons will suffice in this short piece.
First, it is true that contact between the Horn of Africa and the Indian Ocean
lapsed around the sixteenth century, after the conquest of the Somali peninsula
by Ahmad ibn Ibrahim al-Ghazi, also known as Ahmad Gran. A religio-military
leader from northern Somalia, in the 1520s and 1530s Gran launched campaigns
against the Christian north-east African highlands. With Ottoman support, he
conquered much of the Adal sultanate, which spanned contemporary Somaliland
and Djibouti, and ran up the Awash valley towards the Christianised Abyssinian
highlands. Gran’s military excursions might have restored the regional impor-
tance of the Ifat Kingdom, with its port-capital in Zeila, and thus preserved into
the modern period an Indian Ocean oriented (and Islamic) influence in northeast
Africa.’ But it was not to be: Gran’s influence waned and the Adal sultanate broke
up into various smaller entities, such as Aussa, Tadjoura and Rohayto in contem-
porary Djibouti and Eritrea, and Harrar in contemporary Ethiopia, close to the
border with Somaliland. In turn, the Somali-speaking parts of the Indian Ocean
world fell into relative decline, at least compared with other nearby regions such
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as Yemen, Oman and Omani East Africa — encompassing much of the former
Swahili zone — and Gujarat.® In addition to this empirical reason, there are many
more prosaic causes underlying Somalia’s reported marginality within the Indian
Ocean: the difficulties of conducting research during the country’s civil war, the
destruction of sources through conflict, the dearth of enduring written sources in
Somali, the peculiar challenges of oral research in the country — which might for
example unlock the region’s deeper past through techniques such as oral linguis-
tics” — as well as the way civil conflict has focused minds on explaining upheaval
and unrest rather than the Somali region’s deeper place in the oceanic world.

However, I would argue that the difference between the engagement of the
precolonial Somali states in the Indian Ocean world and the engagement of, for
example, the Swahili zone is more imagined than real. The reasons for Somalia’s
relative exclusion are more epistemological than empirical. If histories of the
Indian Ocean had to be summarised in a word, that word must surely be “cos-
mopolitan”, which dictionaries variously define as containing “people and things
from many parts of the world”, or being “free from provincial attachments”, or
at the individual level, being a “person of the world”. Cross-cultural encounters,
hybridity, webs, networks, circulations, echoes, equivalence, translations and tol-
eration are but a few other key concepts associated with studies of the Indian
Ocean. Kitri Chaudhuri introduced this characterisation of Indian Ocean space
in his pioneering works of the 1980s, in which he argued that, “there was a firm
impression in the minds of contemporaries, sensed also by historians later, that
the [Indian Ocean] had its own unity ... means of travel, movements of peoples,
economic exchange, climate, and historical forces created elements of cohesion”,
while “religion, social systems, and cultural traditions ... provided the contrasts”.
Chaudhuri was not unconcerned with inter-regional conflict and division. He
observed various episodes of violent conquest in and around the Indian Ocean,
from the Mongol invasions to some incidents of piracy in the Indian Ocean in his
period. However, on the whole, Chaudhuri emphasised the ways in which histori-
cal actors in the ocean region surmounted difference, overcame distance, fostered
mutual understanding and created a generally peaceful, tolerant and cosmopoli-
tan maritime milieu.® For historians writing in Chaudhuri’s wake, Europeans
“destroyed” the cosmopolitan world of the Indian Ocean by exporting competi-
tion for markets and “politicising” oceanic space.’

There is more than an undercurrent of romanticism in these early approaches to
the Indian Ocean world and its destruction by Europeans. As Jonathon Glassman
has argued, in reference to the Zanzibar case, “the tendency to approach the
Swahili coast as an example of a ‘cosmopolitan’ or ‘creolized’ culture, and to
romanticize such cultures [has obscured] the role of locally inherited ideas” in
explaining evidence for violence and division, notably in episodes of racial vio-
lence during the colonial and post-colonial eras.'” A scholarship which empha-
sises personal and collective histories free from provincial attachments and the
peaceful accommodation of things and people from many far-flung parts makes
little room for war stories, evidence of social division, race and class conflict,
common — though not as prevailing over the long-run as long-distance trade,
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Islam and urbanisation — in Somalia’s past. Nor can a conventional view of the
Indian Ocean as cosmopolitan account for the relatively high degree of parochi-
alism and clannishness identified as a driving force in Somali history favoured
by its influential academic narrators such as loan Lewis.!" There are important
critical works which emphasise Somalia’s cosmopolitan connections, notably by
Lee Cassanelli, Edward Alpers and Scott Reese. Yet the solution to the puzzle
of Somalia — at least northern Somalia — in Indian Ocean histories cannot be
fully resolved by accentuating the cosmopolitan aspects of its history and writing
Somalia back into oceanic space.'?

In short, there are aspects of Somalia’s past, and especially its modern past,
which are incompatible with the core tenets and themes of the historiography of
the Indian Ocean. However, there are also elements of Somalia’s entanglement
with the ocean which point to the benefits of revisiting Indian Ocean history
more broadly by re-examining the Somali-speaking world’s place within it. For
example, scholars such as Jatin Dua have begun to reframe Somalia’s involve-
ment in the ocean in a way that makes sense of violence and division through
accounts of the coast’s maritime connections, seeing violence in terms of a
back-and-forth between predation and protection, as well as the exploitation by
coastal peoples of geographical choke points for profit.'* I have also sought to
make sense of the broader southern Red Sea littoral’s paradoxical — violent and
inter-connected — past in terms of the chaos and divisions wrought by colonial
rule." This chapter dwells specifically on the limitations and potentialities of
the cosmopolitan lens through which much — though by no means all — Indian
Ocean history has been refracted. It does so from a legal and historical vantage
point, focusing on evidence from the Somali peninsula. In the process, I argue
that not only does the Somali coast sit squarely within the Indian Ocean world,
but that Somalia’s legal history, in turn, offers rich insights — and commentary
on — the cultural, intellectual and legal character of the Indian Ocean region’s
oceanic history writ large.

Cosmopolitanism, qualified

Such a sweeping assessment of the field of Indian Ocean studies is, of course,
open to challenge, and I certainly do not mean to reduce the field to the label of
cosmopolitanism. Rather, I would suggest that the field is cosmopolitan in the
paradigmatic sense that Antoinette Burton et al. use it in the special edition of
History Compass published in 2013: that Indian Ocean studies have a dominant
“cosmopolitan” flavour, albeit with several lesser notes.'” The evidence presented
here adds weight to the lesser notes and challenging variants within the paradigm,
but in no way suggests the need to rethink the idea of an Indian Ocean world or
its connectedness; on the contrary, it expands the theme in certain ways into the
colonial period, when the ocean is often said to have been torn apart. However,
I suggest that the evidence from Somalia offers ways to refine and define more
precisely the nature of the connections. My point is not, therefore, to debunk
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cosmopolitan histories, but rather to see how Somali legal history can shed new
light on the malleability, fungibility and limitations of certain widespread motifs
of the concept.

By way of illustration, consider the Somali diaspora. Roughly two million, or
about one-fifth of Somalia’s 10 million or so citizens, currently reside as migrants
outside the state’s borders. The vast majority of Somalia’s migrants live in and
around the East African Indian Ocean rim. By 2014, about 1.1 million Somalis
lived in refugee camps in and around the Horn of Africa. In 2015 about 1.3
million, or almost two-thirds of Somalia’s diaspora, lived in the Indian Ocean
region, mainly Kenya, Yemen, Djibouti and South Africa. Before the civil war,
in about 1990, fully 90 per cent of the diaspora remained in Somalia’s Indian
Ocean neighbourhood.'® Conflict has pushed the diaspora to temporarily settle
further and wider, but it has not fundamentally altered the Indian Ocean rhythms
of Somalis’ diasporic travels.!” The situation is by no means a purely contempo-
rary one. Similar dynamics held in earlier periods: the Somali diaspora could be
said to have begun in the thirteenth century, when Sidis — variously Somalis or
Ethiopians — are first documented as travelling to places such as Gujarat and the
Persian Gulf as sailors and mercenaries.'® The coexistence — even causal relation-
ship — between conflict, division and wars, on the one hand, and of connection,
coexistence and unity on the other is uncomfortable. Is a person forced to move
by conflict an example of cosmopolitanism? What about extradition treaties? I
suggest that evidence from Somali history demonstrates that cosmopolitanism,
power, violence and conflict co-existed to a far greater degree than seems, prima
facie, logical.

One strong sub-note scholars have explored to better understand these para-
doxical aspects of Indian Ocean history, which can seem stuck between rooted-
ness and diffusion, between the imperatives of place and placeless-ness, is to
reframe cosmopolitanism less as “a tool for erasing difference” than as a more
or less effective “way of explaining and negotiating” difference.!” For exam-
ple, Islamic laws and customs, especially Shafi‘T concepts, were part of a pan-
Indian Ocean repertoire of legal ideas and commercial customs — rather than a
strict and inflexible prescription — which enabled divergent coastal regions to
overcome their differences, to form connections across geographical space and
interact commercially and intellectually in meaningful ways.? But as Glassman
and others have observed, if cosmopolitanism was a framework for managing
difference, the framework’s ability to accommodate difference was not infinite;
there were times when provincial attachments and social and intra-Indian Ocean
cleavages became an important source of conflict and division. This chapter
takes a similarly critical approach to cosmopolitanism in a legal context. What
particular frameworks and ideas underpinned a cosmopolitan approach to law
in Somalia? At what point, and in what circumstances, might those concepts fail
as instruments of inclusiveness and incorporation? In what ways could deep-
rooted cosmopolitan ideas be recomposed in new circumstances, such as colo-
nial conquest?
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By taking a legal approach to Indian Ocean crossings and connections, and
examining the record of treaty law in Somalia, we see that in particular historical
periods, under particular conditions, Somalis thought of themselves as simultane-
ously cosmopolitan and distinct, both as heirs to a geographically expansive and
intellectually flexible tradition and as steelier advocates of their own sovereign
interests. Following scholars in the Mediterranean, ‘thinking oceanically’ should
not involve thinking dichotomously, in terms of either conflict or connection, or
unity and divergence.?! Rather, by examining the international legal record of
Somalia we see there was an ebb and flow between cosmopolitan — inclusive, uni-
versalising — and more provincial ideas. The colonial period accentuated the pro-
vincial elements of Somali approaches to law, but colonial rulers did not invent or
introduce ideas such as local sovereignty to the area.

A dichotomous view of the history of the Indian Ocean, positing oppositions
between a cosmopolitan deep past and a divided modern history, or between con-
nected regions and isolated regions, or between open and outward-looking creoles
and reactionary and inward-looking nativists, cannot fully explain the subtleties
and richness of the oceanic conflicts and connections. Several historians have
already made this point. Sugata Bose pointed out that deep-rooted habits of thought
and practice morphed into nationalism in the context of colonial rule, while also
retaining strong elements of trans-nationalism and belying cross-oceanic political
ambition. Others such as Thomas Metcalf, Nile Green and Gaurav Desai point to
the resilience of intra-oceanic intellectual economies.?? Similarly, historians of ear-
lier periods have focused on the ways that conflicts and contests might take place
on an inter- or intra-imperial basis,”® between state and merchant,* or between
slave and master as far back as the early first millennium CE.> Even Shlomo
Goitien, who produced pioneering works on the Cairo Geniza documents, under-
scored the natural perils of travels in the Indian Ocean and the man-made troubles
one might encounter. As well as pirates, Goitien’s medieval travellers attested to
riots and massacres in ports such as Aden.? Kerry Ward and Clare Anderson have
both emphasised that much movement and mixing in the Indian Ocean was the
consequence of harsh labour regimes, of conscription and other forms of alien-
ation — with all the attendant tensions and conflicts.”” Sebastian Prange, from a
South Asian perspective, argued in a similarly subtle way that “Asian rulers ...
perceive[d], exploit[ed], and regulate[d] the ocean as part of their sovereign realms
and hegemonic ambitions”. In particular, Asian rulers practised the “rights of port”
to force merchant shipping to pay customs, while others provided escorts for mer-
chants to protect them against such practices and other maritime threats.?

Legal histories of the Indian Ocean world are particularly apt to challenge
dichotomous cosmopolitan/nativist understandings of this oceanic space. As the
chapters by Kooria, Hoogervorst, Buana and Chatterjee in this volume show,
legal documents are translated and recomposed in geographically disparate set-
tings. On the one hand, law is a sort of lingua franca, connecting divergent locales
in a unified commercial web. As Fahad Bishara has put it elsewhere, Indian Ocean
law provided the foundations on which “merchants, planters, scribes, and com-
mercial agents ... move[d] back and forth between the ocean’s far-flung shores
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and transact[ed] within a common framework”.?* Mawani and Hussin show that
Indian Ocean legal texts integrated Persianate, Hindu and Islamic laws and legal
authorities — however they emphasise that the exchange of legal ideas was “cha-
otic, uneven, and disorderly”. For local elites, including lawyers, traders and
imperial subalterns, ambiguity around translated concepts represented “opportu-
nity” and created the conditions for “creativity” which could prove advantageous
to their interests.

In other words, difference was not simply to be “negotiated”, but to be profited
from, exploited and capitalised upon. Indeed, seas and oceans — which were and
remain the main conduit for international interaction and globalisation — have
proven an especially fertile environment for producing new law, especially during
periods of political upheaval and military conquest. As Lauren Benton has argued,
in maritime imperial settings, legal authorities jumbled metropolitan doctrine,
regional laws, local interpretations of such laws, and expedience, creating what
she describes as a “jurisdictional politics” rather than a set of laws. By widening
the frame of what constitutes a legal authority, Benton argued that even pirates
invoked and negotiated legal themes, such as the freedom of the seas or letters of
marque and reprisal to legitimate acts of seizure on behalf of their nations in times
of war.’! For Benton

mariners in general, and pirates in particular, helped to shape ... geographi-
cally variegated legal sea-space, in part through their own strategies of hedg-
ing to sustain potential claims to legality and playing one power off against
the other [while] European empires were struggling to construct coherent
maritime imperial policies.?

In this spirit, and echoing Buckmayer and Becker’s chapters in this volume, this
chapter focuses attention on the politics of nineteenth-century Somali treaty law
so as to better understand the dynamic, shifting nature of Somalia’s Indian Ocean
connections in the colonial nineteenth century.

Cosmopolitan treaty law revisited

As we saw at the beginning of this chapter, northern Somalia had connections to
the Indian Ocean world dating back to ancient times. To facilitate long-distance
interactions, Somali-speaking people, some of whom had converted to Islam in
the first millennium CE itself, used Islamic concepts such as aman,* or safety for
visiting or travelling foreigners. Other related, but more specifically Somali, con-
cepts such as aban, or the protection of foreigners through the assignment of a bro-
ker, also carried legal force. Both aman and aban were cosmopolitan in the sense
that they allowed peoples with diverse provincial attachments to leave them aside
in proscribed circumstances, or to obviate the risk of hostilities for transgress-
ing inter-faith boundaries. They helped, in other words, to negotiate rather than
to obliterate regional and confessional difference. These and other international
law concepts carried a heavy load in the Indian Ocean history, both as principles
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which facilitated the trans-jurisdictional mixing necessary for trade, but also in
events which required inter-jurisdictional cooperation, such as international crime
and extradition. The remainder of this chapter explores law-making through two
treaties, which each reveal elements of eclecticism, of rootedness and of rigidity.

The first treaty was signed between the Majerteen sultanate of northern
Somalia, the Hadhrami rulers of Mukalla; the second treaty was entered into by
the Majerteen sultanate and the British in Aden. Taken together, the treaties reveal
a shift in the nature of Indian Ocean connections, from higher to lower levels of
integration and communality. But the shift was by no means a transformation.
In fact, the change involved the accentuation of certain pre-existing ideas and
the diminution of others. Moreover, the legal equivalence evident in the more
deeply rooted regional treaty between Majerteenia and Mukalla did not amount
to the creation of indistinguishable regimes. On the contrary, Majerteenia and
Mukalla emphasised their distinctiveness in the earlier treaty. However, with the
introduction of British imperial notions of sovereignty, territoriality and hierar-
chy, the ground shifted — the outer limits of concepts which facilitated unity and
accommodation between distinct zones were discovered, with far-reaching conse-
quences for the political history of the region.

The first treaty shedding light on the nature of Indian Ocean cosmopolitanism
in a Somali setting was an agreement made between the Sultan of Majerteenia and
Mukalla over extradition arrangements for criminals. The Majerteen Sultanate
was an offshoot of the earlier Adal Sultanate, mentioned above. The treaty was
published in English by Lidwien Kapteijns and Jay Spaulding, reproduced and
translated from a French traveller’s memoir, where it is also published in French
and the original Arabic. The Treaty was entered into by a Majeerteen mon-
arch named Sultan Uthman Mahmud, and Naqib Umar al-Kasadi, the ruler of
Mukalla. The two regions were long-standing trade partners, and the treaty was
made in December 1875, during the north-easterly monsoon, a period of gener-
ally increased sailing and trading between the Arabian Peninsula and the Horn
of Africa, during which merchants from South Asia and the Persian Gulf vis-
ited the African coast before returning on the south-east monsoon in summer.
The events which precipitated the treaty also point to a long standing — though
hardly cosmopolitan — practice in Somalia and parts of the Arabian Peninsula,
and indeed throughout much of the world until the nineteenth century: the blood
feud. Earlier in 1875, a Majeerteen Somali visiting the Hadhrami port of Mukalla
was murdered. The incident sparked a reprisal killing of a Hadhrami merchant
in the Majerteenia by the deceased Somali’s kin. The threat of war between the
merchants of the two ports prompted the rulers of Majerteenia and Mukalla to
stabilise relations. What emerged was a complex agreement, containing several
clauses.

The first provision of the Treaty, which is formatted as a narrative rather
than a more humdrum list, was to extinguish the blood feud that began with the
killing of a man named Sayyid Ibrahim Fahiya. The circumstances of his death
are not described, but the fact that he is honoured as a Sayyid suggests the pos-
sibility that the reason for his death was a rivalry — or indeed rivalries — between
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the various Muslim denominations circulating in the area in the nineteenth
century. Indeed, the political and religious climate in South Arabia was unset-
tled in the 1860s and 1870s; rivalry over control of the Hadhrami coastline
between the Naqib of Mukalla from the al-Kasadi dynasty and another South
Arabian dynasty, the Ku‘aytis, had become intense. In response to the death of
the Somali Sayyid Ibrahim Fahiya in Mukalla, it appears that a reprisal killing
against a Mukalla merchant took place in Majerteenia, orchestrated by follow-
ers or kinsmen of the victim. The Treaty references the offended Majerteen peo-
ples’ right to petition the Naqib of Mukalla for restitution, and outlines the view
that as a result of the reprisal and of a gift made by the Naqib, the matter would
be considered closed, or to use the language of the treaty, that the Majerteen
would “cut themselves oft” from the killing. The Treaty thus interrupted the
blood feud, suggesting the overarching power of royal treaties to overpower
clan- or lineage-based customs and rivalries, on the one hand, and of the royal
goal of international peace and cooperation, on the other. The treaty simultane-
ously served to link Mukalla and Majerteenia, as well as to bolster the Naqib
of Mukalla’s authority in the port of Mukalla and its surroundings in the face
of domestic upheaval. In fact, the Treaty was a far-reaching legal document,
not just an effort to contain an international blood feud. The treaty went on to
mention various “obligations, agreements and bonds” concluded between the
rulers and peoples of Mukalla and Majerteenia. The fact that these pledges are
not specifically itemised and outlined is suggestive: the two regions had a suf-
ficient, shared understanding of the rules and codes which bound them so as not
to require enunciation. However, the effect or aims of these obligations, agree-
ments and bonds is summarised by specific wording. “The effect [of the treaty
provisions is] that their condition should be one”, the treaty states, “and their
port cities should be as one.”

One inference to be made from this and other elements of the text of the Treaty
is that the Treaty was an attempt to abolish blood feuds by making the two regions
part of the same legal unit, to eliminate the differences between the two legal
systems, or indeed to abolish clanship. But an alternative reading might refer to
the widely used principles of aman and aban which suggests the aim was not to
abolish regional differences or the institution of clanship, but rather to suspend
them for the purposes of fostering political and commercial connections across
the sea. As the British traveller C. Rigby noted, the aban had a number of impor-
tant assimilative functions and “becomes responsible for [a visitor’s] security
during their residence in [northern Somalia], and also acts as broker, agent, and
interpreter”.3* Indeed the concept of aban was a sort of ‘legal fiction” which inte-
grated outsiders into local systems of clan law — making them honorary members
of a clan, most often the sultan’s clan — for the duration of their visit to the coast.*
Since prior to the invention of steam travel traders had relied on monsoon wind
patterns — even in their travels between the Arabian Peninsula and the Somali
peninsula, this meant long stays of weeks or months for traders on Somali shores
seeking Somali trade goods such as gums, incense, fishing goods and ivory. Such
lengthy periods of residence required more than fleeting integration into local
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society. Aban, which dates to at least the fourteenth century, when the Arab
traveller Ibn Battuta observed its existence in Somalia, was the region’s local
solution.*® But similar concepts existed throughout the Indian Ocean littoral. As
Hassan Khallileh shows, Islamic maritime legal texts from the medieval period
onwards indicate the similar ways Muslim rulers invoked their legal authority to
guarantee the safety of merchants, for example through the distribution of aman —
or passes of safe conduct to defined groups of foreign merchants travelling in their
waters — as well as claiming sovereignty over the seas around ports.>” Echoes of
the system can also be found further south on the East African coast, where Mark
Horton has observed that Swahili merchants “monopolised international trade” by
reserving for themselves the right to host outside merchants, exchanging prestige
goods such as Chinese ceramics, laying on elaborate meals for outsiders, and
referring their guests, in turn, to contacts within their wider kin and clan groups,
which might stretch the length of the Swahili coast.?®

Indeed, it was revealing that the Majerteen-Mukalla Treaty explicitly addressed
the fact that any joining of their respective jurisdictions should not undermine
either ruler’s sovereignty in their own lands. On the contrary, the Treaty stated
that each of the rulers would continue to “have authority [literally, ‘his seal’] in
[his own] ports over [his own] subjects and others”. Moreover, the Treaty acts
to strengthen the hierarchies which underpinned oceanic connections, pointing
to another goal of treaty-making: to strengthen monarchical government in the
region. Thus, the final provision of the Treaty was designed to prohibit the shel-
tering of adversaries of the Majerteen sultanate or the Naqib of Mukalla by either
ruler. The Treaty makes clear that such enemies of the state will have neither
advantage nor assistance from the signatories, but also that they will not be able
to visit or to buy land.* Given the circumstances in which the Treaty was signed —
namely the killing of a Somali holy man against the backdrop of domestic political
upheavals in Mukalla — the Treaty’s purpose in strengthening royal power through
the intensification of regional ties is clear. In other words, the maintenance of
regional distinctions rooted in ruling dynasties, the affirmation of inter-regional
ties, and the abolition of divisive local practices proceeded in unison. The spirit
of the Treaty was thus at once cosmopolitan and parochial. It set out to prevent
blood feuds, but also to prevent non-local proselytising, as well as to preserve
the respective sovereignties of the Majerteen Sultan and the Naqib of Mukalla. It
set out to integrate the two Somali and Hadhrami zones, but also to affirm their
distinctiveness and the sovereignty of their respective rulers.

The same slightly paradoxical spirit of cosmopolitanism and respect for sov-
ereignty was echoed in anecdotal accounts of the interplay between law-making
and law-breaking by Somalis in the Indian Ocean more broadly. A biography of
a mid-nineteenth-century Somali tells of how the seafarer saw “four continents
and five seas”. In Aden, the man was imprisoned for six years for theft, likely
for a transgression of the strict mariners’ laws imposed by the British Admiralty
and other extra-territorial European courts to discipline sailors recruited to work
on merchant ships from all over the world. After six years had passed, the man
returned to Somalia. Some years later, the same British official who had sentenced
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the man to six years in prison in Aden visited the interior of Somaliland. By coin-
cidence, the official ran into the man he had imprisoned who took him hostage and
who stated on seeing his former judge in his home territory: “now I will give you
two dozen”.* While Somalis travelled to far-flung corners of the Indian Ocean
and beyond, they also defended their right to primacy in their territorial domains,
defending the sovereignty and power over all those who visited their lands. The
incident also points to the importance of approaching law not solely as text, but
also as a practice. In the strongly — though by the nineteenth century not solely —
oral culture of Somalia, it is only by reconstructing the scenarios in which issues
of law and sovereignty are invoked that we can begin to piece together the legal
worlds of the Indian Ocean.

The circumstances of the second treaty differed markedly from those in which
the first was created. Ever since the arrival of the Portuguese in the western Indian
Ocean in the sixteenth century, a novel approach to international relations and
conception of international jurisprudence jostled and competed with Islamic,
Persian, Hindu and other indigenous Indian Ocean principles and practices. Open
ports of trade, declarations of unity, and principles underpinning consensus such
as we saw in the Majerteen-Mukalla Treaty, came under intense pressure under
the influence of European commercial interlopers. From the earliest Portuguese
and Ottoman naval excursions into the region, imperial aggression became an
increasingly dominant feature of international interaction. Later arrivals such as
the French, Dutch, British and Italians in the region did not deviate from the path
of confrontation in their approach to local states and coastal rulers who failed — or
were unable — to satisfy their demands and wishes.* The international legal culture
which emerged alongside Indian Ocean approaches can be summarised as war-
like, adversarial, competitive, and territorial. The conquest of Aden in 1839 and
the opening of the Suez Canal in 1869 dramatically accelerated the confrontation
between two competing approaches to international law. Concepts such as aban
carried an especially weighty burden after the opening of the Suez Canal, and dur-
ing the colonial period more broadly, when inter-jurisdictional contacts not only
became more frequent, but also more far-flung, insofar as those responsible for
maintaining the body politic in Somalia had to contend with interlopers who had
very different conceptions of international law. The concepts endured in spite of
the colonial flux, but their uses and interpretation shifted.

The backdrop to many of these Euro-Somali interactions in the nineteenth cen-
tury was shipwrecks. The story of the Red Sea’s nineteenth-century rise from
backwater to global maritime transport artery is well rehearsed. But it is less well-
attested that steamships servicing the Red Sea route to India were forced to carry
so much coal that they regularly ran out of fuel at sea; they kept a mast and set
of sails aboard well into the twentieth century.* Moreover, European mariners
lacked the local knowledge and experience to safely navigate the Red Sea. The
result was a series of maritime disasters which precipitated salvage negotiations
during which European and Indian Ocean approaches to issues of sovereignty and
law were forcibly reconciled. As the political scientist lan Hurd has observed,
treaties are not perfect instruments of cooperation. They rarely reflect a perfect
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balancing of the parties’ interests. Instead, treaties are influenced by all kinds of
external factors. In any treaty there are “winners” and “losers”.** The transactional
nature of treaty-making clearly increased in the text of treaties signed with British
and Italian colonial officials. After a series of shipwrecks on Majerteen shores in
the late 1870s and early 1880s, British officials attempted to negotiate a variety
of salvage and lighthouse construction agreements with Sultan Uthman Mahmud,
the same Majerteen ruler who had signed the Mukalla agreement. In 1884, an
official from Aden named Major King arrived in Bandar Maryah, a port west of
contemporary Bossaso, to conclude an Anglo-Majerteen agreement in exchange
for the payment of a stipend.

I have already written elsewhere about the legal negotiation strategies the
British — and French, Italians and Ottomans — used in the southern Red Sea: gun-
boat diplomacy, brinkmanship, misrepresentation, reneging on agreements and
stoking local coastal rivalries in order to extract more favourable terms were just
some of the methods employed.* Such (un)diplomatic tactics not only trans-
formed the context and spirit of law-making in the region; unscrupulous and
power-political diplomatic tactics also changed the substance of what was agreed
between the parties to international treaties. The text of this second treaty reveals
a significant rupture with earlier, more consensual agreements. For a start, unlike
the Majerteen-Mukalla Treaty, King’s agreement was signed in summer, during
a period of generally lower commercial activity, owing to the weaker and more
fickle south-westerly summer monsoon. But the British had steamships, which
operated — albeit somewhat unreliably — all year round. Administrative necessity
and colonial politics rather than trade winds dictated the new diplomatic sched-
ule. Commercial imperatives rather than shared history, environment and culture
guided the spirit of the treaty.

In place of tangential references to the unspoken but implicitly understood
effects of the document, the King Treaty — while in no way ceding sovereignty to
Britain — states in its opening paragraph that the treaty indicates a desire on the
part of the signatories to “conform to the principles on which the great British
Government is conducted”. Any question of shared obligations, of Islamic or
Somali concepts such as aman or aban, or of port cities joining in unity, are
side-lined. In their place, Anglo-centric legal and political principles are invoked.
Thus, on the surface of the King Treaty, there was no room for accommodation,
nor for the blending of two distinct Anglophone and Somali sets of norms, nor for
any negotiation of the differences between them. There was a creative-destructive
— even demagogic — element to the approach of the British to Majerteen — and
indeed other Indian Ocean legal traditions. Colonial Britain is often referred to
as a Leviathan, in reference to the powerful sea-monster of the biblical Psalms,
intent on slaying other beasts and reorganising the world in its image.* Similarly,
unlike in the Mukalla-Majerteen Treaty, the list of provisions is full and item-
ised, like a balance sheet of the two nations’ obligations and offerings to one
another; the entire contract between Britain and the Majerteen is contained in the
treaty’s pages, its comprehensiveness usurps other Indian Ocean traditions which
might previously have given meaning to an international agreement. In five drily
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transactional articles, the Treaty strips Sultan Uthman Mahmud of elements of
his sovereignty, notably to forfeit his right to claim salvage from shipwrecks and
determine the fate of visitors to his shores, in return for a yearly sum of 360 Maria
Theresa thalers.

Yet there is also reason to interpret the treaty as maintaining some impor-
tant elements of the regional legal treaty tradition, as evinced in the Mukalla-
Majerteen treaty. The Treaty does not refer to aman or aban, of course, but does
mandate that any British visitor, or a visitor from any other “power”, be afforded
“protection” and “good treatment”. Each of the five articles clarifies what the
parties mean by the concept of protection, which as noted above is broadly
equivalent to aman or aban. While the nuance and Islamic international and
maritime law associations of the earlier treaty are lost, the King Treaty neverthe-
less mirrors the older one in its essential message: that Sultan Uthman retained
his sovereignty along Majerteen shores, which in the matter of foreign ship-
wrecks, travellers and traders meant assimilating them into local law. Of course,
the Treaty was fundamentally transactional — offering money in exchange for
protection. It also insidiously introduced British legal notions into the Majerteen
jurisdiction: according to the Treaty, British and other Western visitors must
be treated according to their own terms. In this sense, the Treaty echoed puni-
tive European agreements with the Ottoman Empire during the nineteenth cen-
tury, which allowed European visitors and residents in Ottoman domains virtual
immunity from the law. But the colonial aspects of the treaty should not be
overstated; the terms proscribing the ill-treatment of foreigners were vague and
limited, confined to requests for “good treatment”, assistance with a return pas-
sage where required, and a concession from the Sultan to accept the orders of
the Political Resident of Aden in determining the fate of the stranded hull of a
shipwrecked vessel.

In fact, the formal subordination of the north-eastern Somali coast was still
some distance away in the 1880s. Not until the 1890s, in the wake of another
wreck, did the Italian Foreign Minister notify the British ambassador in Rome
that “no co-existence could be tolerated” in the matter of their treaty relations
with the Somali coast, whereupon Sultan Uthman signed a colonial treaty with
Italy.*® Yet even then the result was not an annihilation of Majerteen traditions,
but a selective adaptation of the ones most suited to the new colonial jurispru-
dential climate. The Italians did not transpose Italian laws on Majerteenia; both
in theory and in practice they accepted an amalgam of laws, just as most other
European empires did. By contrast, what did change was the way in which ear-
lier treaties between coastal sovereigns reaffirmed the web of sovereignty and
law which facilitated regional integration. In this sense, the King Treaty rep-
resented a juncture of sorts, after which regional international law no longer
helped uphold the coastal ruling order, instead replacing it with European pre-
eminence in the international realm. While old concepts could survive in this
new politico-jurisprudential environment, their spirit was largely lost, or rather
de-emphasised in favour of a more deeply regionalised — even territorialised —
form of government.
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Conclusion

We started with the idea of cosmopolitanism and its insufficiency in the Somali
case. By contemplating the evidence of disunity within an Indian Ocean frame,
Somalia may paradoxically be seen as more closely integrated and aligned with
the history of the Indian Ocean world, and particularly with the history of South
Arabia. It is not the intention of this chapter to suggest that historians should
parcel up the Indian Ocean again into sub-regions, to balkanise its study. Rather
I have sought to explore what we can learn from understanding the region by
attending to the divisions, to the evidence of antagonism between different con-
stituents in the ocean, and to the deep-rooted notions of difference as well as of
unity in the legal sphere. The best route into reconciling competing currents of
unity and division, of cosmopolitanism and provincialism is, as Markus Vink put
it, to be more attentive to the temporality and geography of the Indian Ocean.?’
In other words, a more nuanced approach should seek to establish the patterns,
episodes, and themes, a dynamic machinery in which different parts relate to
the whole in ways which both remained constant and which changed over time.
Methodologically, evidence from Somalia also points to the necessity of focus-
ing on interpreting the behaviours of legal actors rather than concentrating on the
presence or absence of legal documentation. Approaching the law in this broader
way, we open up a whole panorama of legal materials in the archives, for example
in stories about the making of treaties and the relations between coastal states, as
well as in stories about crimes, shipwrecks, smuggling and imprisonment to name
a few. Mining the archives — broadly conceived — for evidence of Somali legal
traditions and behaviours provides a porthole onto the legal culture of the region
which would otherwise remain obscure.

I argued that coastal actors used legal events such as treaty making to defend
their conception of maritime order against competing visions of the law, to negoti-
ate new relationships with colonial and regional empires and to insert their own
conceptions of the law into treaties in the late nineteenth century. Violence, strat-
egising and cosmopolitan law-making went hand in hand. Nineteenth-century rul-
ers of Majerteenia were suspicious of outsiders and careful of their sovereignty,
as well as steadfast members of a regional north-western Indian Ocean diplomatic
and legal milieu in the 1800s. Paying attention to the limits of cosmopolitanism
as a framework for understanding Somali history, and to the ways in which legal
concepts were recomposed in different political settings, allows us to see that
the production of law in the region arose as much out of conflict as borrowing
and translation. As Lauren Benton points out, the forces of globalisation — the
British empire, concepts of international maritime law — created, paradoxically,
new kinds of “ocean regionalism”. In the north-western Indian Ocean area, such
regionalism was both deep-rooted — the product of diplomatic exchanges which
pre-dated colonial rule — and of a more contemporary provenance, being the
product of interactions between European empires and indigenous elites. In the
process, the boundaries of cosmopolitan law-making were reached, and forcibly
re-oriented to new British, or French or Ottoman norms. In the process, concepts
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we saw in the Mukalla treaty such as aman were diminished, but so too was the
more cordial and cooperative spirit of earlier treaties.

Taking a critical approach to Indian Ocean historiographies by viewing them
from the vantage point of the Somali coast need not distort so much as enrich our
understanding of the ocean as historical and legal space. As James de Vere Allen
summarised it: the Indian Ocean “shared a single, collective [culture] as well as
the various distinct ones undeniably existing within it”.*® Sujit Sivasundaram
argued even more strongly that efforts to present the Indian Ocean as a single
unit must prove elusive: any efforts to write the history of the whole “have had to
come to terms with ... disconnected locales and adjoining waters”.* Following
Jos Gommans, we might argue instead that there was not a single Indian Ocean
cosmopolis, but a series of intersecting and hierarchically interacting “cosmopo-
lises” of language and trade circuits in the pre-modern period, such as the Western
Indian Ocean, Bay of Bengal, and South-East Asian zones, although as Gommans
notes the Arabic “cosmopolis” became increasingly hegemonic in the modern
period, with Arabicised texts predominating over other tongues and traditions,
notably Turkic, Persian and Sanskrit.’® The evidence presented here — limited as it
necessarily is — suggests that we might push the point even further still, and argue
that the fortunes of different traditions shifted more rapidly and erratically than is
sometimes assumed, and that these competitions and reversals occurred both on
the scale of the Indian Ocean, but also at the level of sub-regions such as the Gulf
of Aden, and even more narrowly still in the law-making which occurred between
different regional royalties, such as Mukalla and Majerteenia.

Focusing on maritime and international treaty law helps us trace the bounda-
ries of Indian Ocean cosmopolitanism, to periodise cosmopolitanism, identify its
regional variations, and chart its ebb and flow over time. By following the recent
wave of legal scholarship which factors in the political aspects of law-making in
the maritime realm, as well as scholarship which has re-evaluated Somalia’s place
in the Indian Ocean region by viewing contacts and connections through a more
critical lens, we can build a more detailed and nuanced picture of Somalia’s place
in the Indian Ocean region and also the nature of the connections which made the
Indian Ocean a “world”. What emerges is arguably a notion of law and the Indian
Ocean world which was only partly manageable within the parameters of cosmo-
politan legal concepts. Our destination, to borrow Benton’s words once again, is
to reconcile two competing approaches to global history, “between writing the
history of the impact of European imperial law on the wider world and construct-
ing a narrative that emphasizes the autonomy and resilience of non-European legal
orders”. For Benton, there is a “critique of the Eurocentrism still implicit in the
history of international law” whose unearthing will hinge on attending to the situ-
ations, politics and substance of legal events such as treaty-making, shipwrecks
and salvage, foreign travel, international crime and extradition out of which new
laws emerged. As I have suggested in this chapter, the evidence from Somali legal
history points to the resilience of Indian Ocean legal concepts and mechanisms, as
well as the ways in which they changed in particular political contexts. By think-
ing oceanically and tracing the continued connections between different parts of
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the Indian Ocean coast into the nineteenth century, we can discern the outlines of
a modern regional legal order emerging.”!
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6 Islamic legal crossings and
debates in Cambodia

Evidence from fatawa and French colonial
archives in the early twentieth century

Philipp Bruckmayr

Introduction

From the mid-nineteenth century onwards the greater part of Cambodia’s Muslim
community came to be progressively integrated into what Michael Laffan has
called the emerging jawi ecumene of Muslim Southeast Asia.! As in other parts of
the region, this development prominently included the adoption of the jawi lan-
guage and script (i.e. Malay and its adaptation of the Arabic script) as the prime
vehicles of religious scholarship and instruction as well as for networking and
scholarly exchanges across the Indian Ocean and neighbouring regions. Whereas
jawi Malay and likewise specific Javanese Islamic influences had been pervasive
in Islam in Indochina continuously since the early phases of local Islamisation,
the print-powered “Jawisation” of Southeast Asia from the mid-nineteenth cen-
tury onwards brought about much more linguistic, discursive and curricular inte-
gration, qualitatively and quantitatively. In Cambodia there was now a greatly
enhanced and accelerated spread of jawi Malay, and the contemporary scholarly
culture associated with it brought local Muslims closer to the wider world of
Southeast Asian Islam. In addition, it was also a decisive factor in increasing
religious standardisation among Cambodian Muslims across ethnic and linguis-
tic boundaries. Indeed, Cambodia’s Muslim community is a multi-ethnic and
multi-religious one. For the greater part it consists of Cham-speaking Muslims
with historical roots in the kingdoms of Champa in present-day Vietnam,’ but it
also includes in fewer numbers some mostly Khmer-speaking Chvea, who claim
descent from unions between the Malay settlers and the local Khmer.

Within the various jawi networks linking the members of the ecumene, from
eastern Indonesia in the east to Mecca and Cairo in the west, it was clearly the
circuit of Malay scholars from Patani and Kelantan on the north-eastern coast
of the Malay Peninsula to which Cambodian Islam was — undoubtedly partly
due to its geographic proximity — most closely connected. Besides local teach-
ers, it was thus predominantly Patani and Kelantanese scholars who instructed
Cambodian Muslim students in Islamic schools in Cambodia, on the Malay
Peninsula and in Mecca. Moreover, the most renowned scholars of Patani and
Kelantan of the period were also major producers of Islamic knowledge, primar-
ily in Malay but also in Arabic, through their wide-ranging efforts in writing and
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publishing Islamic literature.* Hence, they served as major actors and interme-
diaries in Islamic legal interchange to and from Cambodia, not just across the
Gulf of Siam but also across the Indian Ocean region. As will be shown, the
prime scholarly references for legal debates among Cambodian Muslims of the
period, were — both on a personal and an intellectual level — strongly conditioned
by processes of knowledge production and identity formation resting on oceanic
linkages. Thereby this highlights the multi-layered relationship between the local
and the transregional spheres connecting Phnom Penh with Mecca and Cairo via
the Malay peninsula.

In the following we shall trace and discuss the transmission and circulation of
legal knowledge and contentions between Cambodia, the Malay Peninsula and
the Arab world in the late nineteenth and early twentieth century. We shall do
this on the basis of fatawa issued by Malay muftis in response to questions from
Cambodian Muslims, and also through evidence contained in Cambodian archi-
val sources. It will thus be concerned with concrete legal issues engaging local
Muslims as well as with the concrete legal references (i.e. manuals of Islamic
law and other texts) deployed in the debates by either side of the argument or by
the respective muftis. Whereas the limited amount of fatawa and related archival
materials in no way provides us with a complete picture of major legal debates,
it goes without saying that all the issues encountered in them must at the time
have indeed been of vital importance and matters of serious contention for local
Muslims. Soliciting a legal opinion from a major scholar abroad, be it in Kelantan,
Patani or Mecca, was certainly a rather exceptional step, and could therefore indi-
cate a preceding failure of local mechanisms of arbitration within the community.
The same also applies to the Cambodian archival sources. Apart from the fact
that they encompass inter alia fatwa-like documents, it was only the ineffective-
ness of local strategies of problem-solving which prompted the intervention of
Khmer and French authorities in the first place. We may thus assume that the
fatwa requests were discussed and sent to Malay muftis after similar situations of
prolonged local conflicts had arisen.’

The fatwas we shall scrutinise stem from two different sources and periods.
The first group is from al-Fatawa al-Fataniyya, a collection of legal opinions
issued by the mufti Ahmad b. Muhammad Zayn al-Fatani (Ahmad Patani, d.
1908). He was undoubtedly the major Patani scholar based in Mecca and one of
the most illustrious Southeast Asian scholars in the city in general at that time. He
played a particularly decisive role in the spread of Malay and also Arabic printed
books among Southeast Asian Muslims through his extensive activities. First he
was an editor, publishing books through printing presses in Istanbul and Cairo,
and then he was the founding director of the Ottoman Malay printing press in
Mecca (est. 1884).6 He is also known to have had several Cambodian students in
Mecca.” Unsurprisingly, the bulk of requests for fatawa contained in his collec-
tion came from Patani Malays. The second highest number hailed from Cambodia
(five enquiries), whereas from Songkhla (Thailand) there were four, and from
Kelantan three.®* Although most fatawa in al-Fatawa al-Fataniyya are undated,
most pertained to the final years of the mufti’s life.’
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Conversely, the second group of fatawa we consider was issued over two
decades later and can be ascribed only to a fatwa-issuing body, not to an indi-
vidual legal scholar. All the legal opinions of this group were published between
1927 and 1930 in the journal Pengasuh (est. 1918). The latter is an official organ
of the Majlis Ugama Islam dan Adat Istiadat Melayu Kelantan (henceforth MUI),
Kelantan’s Council for Islamic Religious and Cultural Affairs, which — at the time
of its foundation in 1915 — represented the first centralised body for the adminis-
tration of Islam in any Malayan state.'” The items published in the fatwa section
of Pengasuh were from the outset credited exclusively to the MUI’s Meshuarat
Ulama (Council of Scholars). That Council had been established in 1918 to func-
tion as the state’s official and exclusive institution of ifta’. It has, however, been
suggested that many of the Council’s fatwas were passed by its most prominent
member, Tok Kenali (Muhammad b. Yusuf b. Ahmad, d. 1933),"" who had alleg-
edly been Ahmad Patani’s favourite student in Mecca, and is considered to have
been a driving force behind the modernisation of Islamic education in early twen-
tieth-century Kelantan.'? He is also known to have been the teacher of several
Cambodian scholars."

Fatwas for Cambodian Muslims in al/-Fatawa al-Fataniyya

Even the first fatwa for Cambodian Muslims contained in Ahmad Patani’s collec-
tion is highly suggestive in several ways. First, it represents a non-legal fatwa,'*
which is not concerned with a question of law but with theology and its technical
vocabulary. Second, it reflects some of the typical dynamics of Islamic scholar-
ship in countries such as Cambodia. There the local Muslims were participants in
the jawi ecumene and its process of Jawisation, but the majority of them were not
native speakers of the language in which it was transmitted (i.e. Malay). The shift-
ing choice of language is thus highly revealing, in this case primarily from Cham
to Malay. There was a delicate relationship between Arabic, the religious and
scholarly language of Islam per se, and Malay, the lingua franca of the ecumene,
which gradually became the preferred local scholarly language, with Cham, and
to a lesser degree Khmer, as the two local languages. The question concerned
is recorded as having been submitted in 1321/1903, and includes the names of
the three enquirers.' One of them is referred to as the kadi kemboja (the qadi of
Cambodia), Muhammad Salih. He can be safely identified with the figure of Mat
Sales (d. after 1937), a former student of the mufti, who had risen to become a
major Cambodian Islamic scholar and dignitary.'®

Mat Sales and the other enquirers wrote to Ahmad Patani concerning a primarily
linguistic problem, revolving around the correct translation of the divine attribute
qidam (pre-eternal). It is a term found in Umm al-Barahin, the famous catechism
of the North African scholar Abu ‘Abdallah al-Sanusi (d. 1490), which proved to
be immensely popular and influential in Southeast Asia.'” According to the three
mustaftis, the Chams of Cambodia have long been using Malay sedia (“from of
old”) as equivalent to Arabic gidam, due to the absence of a satisfactory Cham
term. Yet in recent years people had claimed that Cham klau’ was the equivalent
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of both Arabic gidam and Malay sedia. This was vehemently rejected by the three
scholars, who stressed that klau’ was otherwise applied to objects subject to dete-
rioration, and as such completely inappropriate when referring to Allah. They
also extended their enquiry into Khmer, the second commonest mother tongue
of Cambodian Muslims, noting that Cham klau’ is equivalent to chah (“old”) in
Khmer (bahasa kemboja), which carries the same meaning as Malay fua (“old”).
That would also be something inappropriate to refer to divinity. Clearly accepting
the perception of the superior status of Malay as a language of religious scholar-
ship, they conclude by stressing that, although there would indeed exist a Khmer
equivalent to Malay sedia, that term would not convey the same degree of accu-
racy (tidak sampai martabat eloknya kepada martabat sedia).'®

To this Ahmad Patani responded with a lengthy exposition, noting inter alia
that, as far as Malay is concerned, sedia is indeed the best translation, as it does
not imply “existence with a definite beginning”.!” Concerning the Cham usage
of klau’, however, he cautions that the appropriateness of the word naturally
hinges on its actual meaning and connotations in Cham. In this respect, he further
declares that — according to his understanding — klau’ could refer to the past as
well as to the future.? As this specific issue is not raised in the istifta’, we may
assume that Ahmad Patani had also discussed the matter with some of his Cham
students then residing in Mecca, thus providing us with an interesting example
of Islamic intellectual interchanges on multiple levels. The mufti further speci-
fies that, while it would be forbidden to say despicable things about God and his
attributes, this does not necessarily apply in teaching and learning, provided the
teachers use klau’ with their best intentions and in the actual sense of gidam.!
Although using klau’ should be done carefully, lest it give rise to misunderstand-
ings, using it is still preferable if students show they are incapable of grasping the
meanings of Arabic gidam or Malay sedia.*

As far as the background to the fatwa is concerned, it must be noted that,
most probably unbeknown to the mufti, it mirrored the clash of diverging Islamic
intellectual traditions in Cambodia, the one based on jawi Malay, and the other
on Cham literature written in Indic Cham script. Thus, whereas sedia is the one
common translation of gidam in Malay works dealing with al-SaniisT’s scheme of
20 divine attributes,? including a Malay interlinear translation by a scholar from
the Cham-Chvea community of Chau Doc (Vietnam),** a Cham (language and
script) manuscript of the same genre, most probably dating to the late nineteenth
century, indeed uses klau %

The second enquiry addressed to Ahmad Patani by Cambodian Muslims is less
specific than the first, but I shall treat it here briefly. It clearly reflects some wider
contemporary developments within Southeast Asian Islam. Indeed, it sheds light
on the growing centrality of the daily prayers for Cambodian Muslims, something
also documented in other parts of the region. The question sent to the Meccan mufti
was whether the prayer over the dead by people who have missed some of the pre-
scribed prayers would be valid or not.?* Ahmad Patani responded that it was valid
for negligent but repentant Muslims to perform the funerary prayers. Moreover,
fully conscious of the potential divisiveness of disputes over proper religious
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observance, he further stressed that keeping people from saying the prayers within
the prescribed timeframe could easily result in harm and intra-community strife
(fitnah).*" In fact, it was perhaps exactly such strife that had prompted sending the
letter to Mecca. It must be noted that similar debates often arose in other areas
of the jawi ecumene at that time. The Muslims of Minangkabau in Sumatra were
very much divided over the question of whether the missed prayers of the dead
could be redeemed through payments (Ar. sg. fidya, ml. fidiah/fidyah).*® In Java
observing daily prayers became a distinguishing feature between putihan/santri
Muslims, i.e. the products of a growing jawi/pegon Islamic education system
based on the Arabic script, and the so-called abangan/kejawen Muslims, follow-
ers of a distinctively Javanese Islamic tradition.?

The next question addressed to the Meccan mulfti is revealing in yet another
respect. It concerns the political circumstances of Cambodia’s Muslim com-
munity under the French Protectorate (1863—1953), and was apparently drafted
in response to the French ban on slavery in the country. The question raised is
whether or not the sale of a non-Muslim in a non-Muslim country (kafir harbi)
by either a Muslim or a non-Muslim in the same country, such as Cambodia, to
a Muslim would be valid.** Ahmad Patani responds that the sale would only be
valid on the condition that the seller (whether Muslim or non-Muslim) had taken
the person to be sold in battle. The mufti also emphasises that a Muslim in a
non-Muslim country is only allowed to engage in battle with its inhabitants if his
safety is being threatened. Should his personal safety be granted by the state, he
would instead be liable to payments (membayar, taxes) and was obliged to refrain
from any acts of hostility.*!

Regarding the background to this fatwa request, it must be noted that the
French began to abolish all forms of slavery in the country with the inauguration
of their administrative reforms in 1876, which were greatly accelerated in 1884.
Accordingly, the ban on slavery was among a number of strongly resented poli-
cies, which led to a major rebellion against the French in 1885-1886.3 The con-
cerned istifta’ was most probably an expression of the uncertainties precipitated
by these major social and political changes of the Protectorate era.

The next “Cambodian fatwa” of Ahmad Patani to be discussed here is of par-
ticularly high value for historians of Cambodian Islam. In order to fully appreci-
ate its relevance it is necessary to recapitulate the results of a major ethnographic
study of Cambodia’s Muslims in the 1930s carried out over a period of several
years by Marcel Ner.** According to him, the community was then divided into
two contending factions, each with their respective mosque communities and
leaders at a local level. From his observations it becomes clear that the factional
strife, the beginnings of which he placed in the late nineteenth century, was pri-
marily the result of debates over growing Malay Islamic influence in the country.
By his time a numerically superior group by far, locally known as the trimeu,
was “characterized by the place accorded to Malay in religious instruction, the
explication of the Qur’an and in Muslim rites themselves”,* thereby epitomis-
ing our concept of Jawisation. Conversely, their opponents, locally called kob-
uol, “accorded no room whatsoever to Malay” in their religious affairs,® and
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“claimed religious superiority for themselves, due to their fidelity to the language
of the prophet, which they only knew vaguely, [...] repeating formulas while
hardly understanding them”.*® Leaving aside Ner’s disparaging statements, it is
evident that the kobuol relied on texts in Arabic (“the language of the prophet™)
and the local languages in religious ritual and instruction, and — certainly due
to the trimeu challenge — had adopted a stance which could be described as
anti-Jawisation.

This Cambodian intra-Muslim factionalism as well as the respective factional
identities and labels proved short-lived. They had apparently already disappeared
by the 1960s due to the rapid ascendancy of the trimeu.”’ It is, however, the local
taxonomy of factional identities which precisely ties Ahmad Patani’s fatwa to
the observations of Ner. Indeed, he explained that the terms trimeu and kobuol
both derived from formulas used in the Muslim marriage ritual. He noted that the
representatives of the former group “had substituted the Malay formula Akou tri-
meu [aku terima], ‘T accept,’ for the Arabic Kobuol hambeu [qabiil/kabul hambal,
carrying the same meaning”. He further volunteered the opinion that the underly-
ing reason had been a desire to re-invigorate Qur’anic education by employing
a language related to Cham, which would allow greater numbers of believers to
understand its contents. Traditionally Arabic formulas had been mostly recited
by heart without necessarily understanding their meaning.’® Whereas there was
certainly more to the process of Jawisation than this latter reasoning, the decisive
role of Malay in local religious change was captured well by Ner.

However, the expression kabul hamba is clearly not really from Arabic.
Although kabul derives from Arabic gabiil, it is a loanword in Malay, Javanese
and other languages of the jawi ecumene, such as Cham. It is already attested in
old Malay-Cham word lists, written in Cham script and tentatively dated to the
seventeenth century.® Conversely, hamba is a (now outdated) formal Malay first
person pronoun.** Two points must be stressed in this regard. First, the self-pro-
claimed kobuol defenders of Arabic vis-a-vis Malay must have evidently had little
actual command or understanding of the ritual language. Second, the concerned
legal opinion seems to indicate that the new hegemonic discourse of Jawisation,
which had undoubtedly precipitated the commotion and the reaction of the con-
stituents of the kobuol group, was indeed closely tied to the written regimes of
religious transmission representing a core feature of Jawisation. Intriguingly, the
fatwa represents the earliest testimony to the local debates over the correct per-
formance of marriage rituals, which were to acquire such an emblematic status
several decades later.

In his question to the Meccan mufti, the mustaft explains that some people in
Cambodia are employing the phrase kabullah hamba menikahi dia (“I consent
to marry her/him”) to express ritually their acceptance of a marriage proposal.
Clearly mindful of the dynamics of Jawisation, he asks the mufti whether this
“is correct according to the common practice among the Malays”. The enquirer
further requests a clear explanation of the phrase as well as of the expression usu-
ally used by most knowledgeable persons, which already seems to imply that he
was convinced that the quoted phrase was not the prevalent one among learned
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members of the jawi ecumene. Self-assurance is, of course, often the driving force
behind fatwa requests.

Similarly instructive are Ahmad Patani’s responses. He initially explains that
qabiil is an Arabic word, which means ferima in Malay, whereas the Malay coun-
terpart to Arabic nikah would be kahwin (“marriage”). Accordingly, the quoted
phrase would be terimalah hamba mengahwini dia in (pure) Malay. Nevertheless,
the kabullah phrase would also be correct and could thus serve as a valid declara-
tion of consent, provided that the person saying it understood its meaning. Yet,
presumably very much to the delight of the mustafir, the mufti hastens to add that
it indeed “differs from the established practice of the Patani Malays and others”,
who would rather use the wording terimalah nikahnya instead.*!

The actual ritual practice mandated by visiting and resident Malay scholars in
Cambodia was certainly not the only factor which heaved the eventually epony-
mous terima formula into its prominent position. The jawi legal manuals, used
both as texts for teaching and for reference about the proper performance of reli-
gious ritual, have certainly played a decisive part in this development. Incidentally,
Da’ud b. “Abdallah al-Fatani (Daud Patani, d. 1847), the most famous Mecca-
based Patani scholar of all and a highly productive author,* is perhaps best known
for his concise manual of Shafi‘T law on marriage and related issues. His Idah
al-Bab is regarded as his most influential and most popular work among many
Muslim communities of the jawi ecumene.* Completed in Mecca in 1224/1808-
9% it was soon disseminated throughout Muslim Southeast Asia. In 1870 it was
for the first time printed in Singapore, with a subsequent edition being published
there only four years later.* There can therefore be little doubt that the book and
its teachings had also reached Cambodia by the turn of the twentieth century.

In Idah al-Bab Daud Patani emphasises that marriage is invalid without a dec-
laration of consent. According to him, the proper Arabic formulas to be used for
that purpose are either gabiltu nikdhaha or qabiltu tazwijahd. He translates both
as terima and not kabul.* In his more elaborate general legal manual, al-Jawa-
hir al-Saniyya,*” he initially leaves Arabic gabiltu untranslated, but then renders
qabiltu nikdhaha al-nafsi (“1 accept to take her in marriage for myself”) as aku
terimalah nikahnya bagi aku.*

Viewed from a broader Indian Ocean perspective, it should be noted that
heightened sensibilities for properly performed marriage rituals are at the same
time noticeable elsewhere, including in other Muslim minority contexts. Thus, at
the other end of the Bay of Bengal (opposite the Malay Peninsula), the nascent
sphere of Tamil Muslim printing witnessed the publication of six different texts
on the topic by Tamil scholars in the period 1885-1916.%

Fatwas for Cambodian Muslims in Pengasuh

The second group of fatawa issued in response to questions from Cambodian
Muslims to be discussed here is drawn from the Kelantanese MUI’s journal
Pengasuh. 1 already noted above that Pengasuh and its fatwa section were inti-
mately linked to the scholarly network of Ahmad Patani and Tok Kenali, which
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included several Cambodian scholars. The subsequent enquiry will deal with four
legal opinions, which were published in issues of Pengasuh between 1927 and
1930. As was the case with Ahmad Patani’s fatawa over two decades earlier,
the Cambodian fatwa requests in Pengasuh also provide us with an inside view
on specific social, religious and political concerns of the local Muslim commu-
nity. Similarly, they allow us glimpses of the legal and scholarly mindset of the
Kelantanese ‘ulama’ elite of the day. As such, they are representative of legal
crossings not only across the Gulf of Siam but across the entire Indian Ocean.

The first fatwa which concerns us was passed in response to an enquiry by a
certain Shams al-Din b. Hajj Ahmad Kemboja. His request raises four different
points,* two of which shed considerable light on the social and religious worlds
of Cambodian Muslims as a religious minority among other ethnic and religious
minorities in the Khmer Buddhist kingdom. Both questions deal with issues of
conversion to Islam and inter-religious marriage. The first question asks whether
the marriage of a female convert to Islam could be performed without any witness
to her having said the shahada, and if it could be performed, whether it would
nevertheless be sunna to search for a witness. The response is strikingly brief, only
noting that it would be sunna to have witnesses to the marriage ceremony. It fails
to address the question of conversion at all, something which in Kelantan would
certainly be much less salient.’! Ner a few years later observed that intermarriage
of female Khmers with Cambodian Muslim men invariably involved a conversion
to Islam of the female spouse, which was a frequent occurrence at that time.>

The second question, obviously representing a separate case, is likewise related
to particulars of intermarriage, conversion and issues of sincerity when changing
one’s religion under such circumstances. Furthermore, it raises the topic of illicit
sexual intercourse, certainly another feature of local social reality. This part of the
istifta’ revolves around a Muslim girl, who had “committed illicit sexual inter-
course with an unbeliever, for example a Chinese”. After having been informed
by the girl’s parents that he would be given their daughter in marriage on condi-
tion he first embraced Islam, the culprit accedes to their request. Yet he does not
show himself happy with Islam, suggesting it is highly probable that he would
eventually reject his conversion and return to his original religion. Shams al-Din’s
question, which clearly exposes him as a religious functionary, is whether they
(kita, i.e. the local ‘ulama’) are supposed to teach him the confession of faith at
all, given this background. The mufti’s response was swift and made clear that
they would be obliged to teach him the confession of faith if he had so requested.
What is of course noteworthy is that any discussion about punishment for the
illicit sexual intercourse he committed is absent.

The second fatwa to be discussed here was likewise issued in 1926.% In this
case, the enquirer is clearly identified as a high Cambodian Muslim dignitary, as
he introduces himself as raja kadi (in Khmer reachea kaley) ‘Abd al-Rahim. A
few years later this honorary title would belong to the second highest category
attainable to Muslim dignitaries in Cambodia.’* The legal problem he brought
before the MUI, however, is one strongly reflective of the minority situation of
Cambodia’s Muslims and the not always harmonious relationship with the ruler,



Islamic legal crossings and debates in Cambodia 137

who was then still King Sisowath (r. 1904-1927). In his istifta’, *Abd al-Rahim
refers to the grievances that had arisen over a piece of land belonging to the
non-Muslim king (raja kafir, i.e. Sisowath). The Muslims had been allowed to
occupy the land and were in turn subjected to a land rent. Despite the annual pay-
ments, the king was withholding them permission to build a mosque on the plot.
Accordingly, the reachea kaley asked whether they should nevertheless press
on with their project. He even added his own interpretation of a section of one
of the most popular and widely disseminated legal texts of the Patani scholarly
network, Matla " al-Badrayn of Muhammad b. Isma‘il Da’ud al-Fatani (Nik Mat
Kecik Patani, d. 1915).% According to that, from the perspective of Islamic law,
he thought the mosque could not be legally constructed under such circumstances.

In his response, the mufti concedes that “Abd al-Rahim’s conclusion about
building the mosque without the king’s consent as impermissible was correct, as
the land in question belongs to him. In addition, however, he clarifies that the sec-
tion from Matla " al-Badrayn refers to a different and not comparable case, as it
would relate to the estate of a deceased person in a non-Muslim state. This fatwa
clearly shows that Cambodia’s Muslims were not completely free from state inter-
ference into their mosque building ventures. It also testifies to the relevance of
Matla " al-Badrayn, which covers the arkan, tawhid and figh in the familiar com-
posite fashion well established earlier by Daud Patani, as a major reference work
for both Cambodian and Kelantanese scholars.

The next two fatwas responding to enquiries from Cambodia were issued in
1928 and 1929.° They similarly relate directly to the production and reception
of jawi scholarly literature, and to developments within the wider region. Indeed,
they are concerned with a debate which gained prominence throughout much of
Muslim Southeast Asia, including Java, Banjarmasin (Kalimantan), Kelantan and
Cambodia, from the late nineteenth century onwards, but particularly in the first
decades of the twentieth century. That debate revolved around correct calcula-
tions for the gibla, notoriously epitomised by the correction of the direction of
prayer in the Great Mosque of Yogyakarta by Ahmad Dahlan (d. 1923), the future
founder of Indonesia’s Muhammadiyah organisation (est. 1912), in 1896.5

The mustafti of the first fatwa introduces himself as Hj. ‘Abd al-Ghani b.
Ahmad of Chroy Changvar (Phnom Penh). He begins by explaining that in his vil-
lage are two mosques. Recently it had become a cause of concern for some local
Muslims that the two mosques had been found to exhibit different orientations for
the gibla. In the opinion of one faction of the believers both were correct. Based
on this reasoning, the holding of the Friday prayer in the village rotated between
the two mosques. Hj. ‘Abd al-Ghani, however, suggested that their assumption
represented only wishful thinking, as the people involved lacked the necessary
knowledge in astronomy. He thus wanted to know from the mufti whether they
were right or not to assume both mosques were correctly aligned. In this regard,
he also stressed that their calculations of the respective giblas had been carried out
without the aid of any suitable tools and were thus merely based on their opinions
(zan, Ar. zann). From this description then flows the (rather rhetorical) question
of whether it would nevertheless be incumbent on the believers to follow their
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interpretation, especially so if there should happen to be people locally avail-
able with superior knowledge of the matter. This last statement can safely be
taken as to refer to the questioner himself or someone from his circle. What is
perhaps more intriguing is his follow-up question. This is clearly reminiscent of
the famous intra-community strife resulting from Ahmad Dahlan’s attempted cor-
rection of the gibla in the Sultan’s mosque of Yogyakarta. That strife came only
to a temporary halt when he was sent to Mecca around 1900.%® Thus, Hj. “Abd al-
Ghani asks about the legal implications of an imam at prayer facing in the wrong
direction with the congregation following him or turning in another direction.

In his response, the mufti asserts that the faction arguing that both giblas
were correct was clearly wrong. Not only did they reject the (true) ijtihad given
to them, but also their prayer would be invalidated because it did not meet the
obligatory condition, that prayer must be correctly directed towards the (actual)
qibla. Accordingly, he considered their practice to be based not on Islamic legal
reasoning (ijtihad pada syarak) but on personal opinions and guesswork (sangka-
sangka). Thus, he strongly emphasised that it was not incumbent on other people
to follow them. Finally, the mufti declared it obligatory to correct the direction of
prayer in any given mosque, once it had been discovered to be at fault.

The third fatwa drawn up by the MUI for Cambodian Muslims is also on the
issue of the correct direction of prayer.*® This is clear evidence of the gibla being
a paramount subject of debate among the Muslims of Cambodia at that time. The
two mustafiis are tok kadi (Khmer tokaley) Hj. ‘Abd al-Rahman, a high-ranking
Muslim dignitary, and Hj. Yunus Kemboja of Chrang Chamres (Phnom Penh).
The former can be safely identified with tokaley “To-Man,” the head of the north-
ern mosque of Chrang Chamres. He is recorded by the French in 1936 as one
of those who had risen to the second highest tier of Cambodian Muslim dignitar-
ies. Describing his background to the MUI, Hj. “Abd al-Rahman even declares
his mosque to be the most widely known in the country, besides the one of the
“mufti” (i.e. the Grand Mutfti or changvang of Chroy Changvar). In the past the
people who had built his mosque, he continues, had established its gibla based on
the setting sun. In this connection, his Cambodian context is becoming evident,
as he refers to a month (ml. bulan) called cayt, which he felt necessary to explain
as the fifth month in Malay. This must be taken as a reference to chaet, the fifth
month of the Khmer lunar calendar, and may have puzzled the mufti. In fact, the
nub of the enquirers’ first question relates only to the overall validity of the sun-
based method of gibla calculation.

More specifically, the mustaftis wanted to know what had to be done with the
large prayer mats when it became necessary to shift the gibla in the mosque if
the application of the sunset method was deemed improper. Moving away from
their own mosque, but sticking to the essence of the issue at hand, they enquired
about the suitability of the sunset method for people finding themselves in woods
or in the middle of a jungle with a restricted view of the skies and the horizon. As
their next step they asked for confirmation of a quotation from the Malay Sabil
al-Muhtadin of the famous scholar of Banjarmasin on Kalimantan, Muhammad
Arshad al-Banjari (d. 1812). According to him there were six kinds of proofs for
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the gibla, namely longitude, latitude, the polar star (bintang kutub) and other stars
(Ar. kawakib), sun, moon and the wind.®! This leads on to their next set of ques-
tions, about whether the people should follow al-Banjari’s position, and whether
that should be on a collective or an individual basis, by employing some or all the
proofs. They require additional clarification regarding the book’s treatment of the
function of sun and moon as tools for calculation, for the mustafiis had found it
insufficiently clear in that respect.®

This part of the istifta’ is of interest in that it reveals the prominence of Sabil
al-Muhtadin in Islamic scholarship in Cambodia at that time. The following
part gives us an indication of how specific disputes, such as the one around the
qibla, could result in factionalism within the community. More intriguingly it
gives us a clear indication of the degree to which Kelantan’s MUI and its schol-
ars were regarded as higher authorities and thus natural arbiters in such cases by
parts of the community. First it is explained that only half of Cambodia’s Muslims
would be holding the given ijtihad on the gibla, relying on one of the six possible
determinants as obligatory. Consequently, in the absence of an authority clarify-
ing what was true and what was false, quarrels among the “‘ulama’ over the issue
had become rampant. These conflicts had even resulted in split families and the
like, so the enquirers held “high hopes that the masters (fuan-tuan) of the MUI
would be able to dispel the darkness which had been absent [...] until it transpired
[...] that children broke with their fathers and siblings”. Obviously they desired to
elicit a reprimand to local disputants from higher authorities, so the mustaftis also
enquired regarding the legal judgment (hukum syarak) on scholars who attempt to
hide the rules of the shari‘a to pass rulings well before matters have been decided,
thereby creating divisions.®

Finally, they are concerned about a passage from the jawi work Sayr al-Salikin
by ‘Abd al-Samad al-Palimbani (d. 1789) of Palembang in South Sumatra. In
there it is stated that it is sufficient to determine the direction of the Ka‘ba by
relying on the proofs established in the book (i.e. the Qur’an) and the Sunna as
well as by analogy. The Cambodian scholars thus wanted to know whether al-Pal-
imbani’s position was reliable or weak, as some other Cambodian ‘ulama’ of the
day claimed.* This last point clearly indicates that Sayr al-Salikin was a widely
distributed and frequently studied work in Cambodia. It also shows that, despite
being primarily categorised — especially in Western scholarship — as a book of
Sufism, al-Palimbani’s work equally served as an important reference for ritual
law in Islamic legal transmission across the Gulf of Siam in both directions.®

Regarding the first two points, the methods used to establish and/or correct
the gibla, the mufti simply notes in his answer that these queries have already
been dealt with in the earlier fatwa for Hj. ‘Abd al-Ghani Kemboja. In addition,
he stresses that a naked-eye observation of the sunset alone would not constitute
a proper way of determining the direction of prayer, as the precise gibla (‘ayn al-
qibla) would be different in every country, and would even differ within one and
the same country. Thus, only the general direction (jikat al-gibla) could be estab-
lished through observation of the sunset. As we proceed to the whole set of issues
connected to the quoted passage from Sabil al-Muhtadin we find it is addressed
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in one combined response. The mufti declares that it is an obligation and neces-
sary condition for a valid performance of the prescribed prayers to determine the
correct gibla, and that the proofs expounded upon by al-Banjari are the means to
comply with that. Accordingly, one of those should be relied upon.

Conversely, the mufti immediately jumps at the opportunity to lash out against
the representatives of the traditionalist trend, in connection with the mustaftis’
enquiry concerning Islamic scholars who allegedly hide the truth about judgments
of Islamic law from their followers. He emphasises that it is clearly forbidden for
such individuals to issue fatawa and decisions to common people. Moreover, he
continues, their behaviour would be especially reprehensible as they must have
doubtless already studied dozens of books. Despite their knowledge, they were
falsely instructing people about what they claim to have been definitely estab-
lished (Ar. jazim), as, for example, in such matters as the alleged obligatory nature
of the pronunciation of the niyya (intention) before wudii’. The latter view was at
that time rejected by the partisans of the kaum muda (“young group”, i.e. Islamic
reformists) across Southeast Asia.®

Finally, the mufti turns to address the part of the istifta’ concerned with the
contested reliability and legal implications of the passage from Sayr al-Salikin.
Again, the crux of the matter is whether facing the ‘ayn al-qibla or merely in its
general direction is a condition for valid prayer, and whether inaccuracy could ren-
der it invalid. Strikingly the response makes no mention of al-Palimbani’s text at
all. Yet it draws attention to the fact that while the istigbal al- ‘ayn (facing the ‘ayn
al-qibla) had achieved a degree of common acceptance (masyhur, Ar. mashhiir)
within the Shafi T school, also the contending position (istigbal al-jiha) had strong
supporters. As examples of the latter there was a whole array of Shafi ‘T authorities
to be invoked. Then we have a long quotation from a work merely introduced as
Bughya. It is a passage which highlights how the actual difficulties of establish-
ing the direction of the Ka‘ba itself and the uneven distribution of the prerequi-
site knowledge had impacted the general discussion. This had led to different
positions concerning the obligation and its applicability to scholars and common
people alike. Even though the passage is given in Malay, it is undoubtedly taken
from the Arabic Bughyat al-Mustarshidin of ‘Abd al-Rahman b. Muhammad Ba
‘Alawi (d. c. 1835), a former mufti of the Hadhramaut (Yemen).®’

It is noteworthy that Ba “Alawi’s book was also used as a reference by Ahmad
Patani in his fatwas.® Moreover, it was distributed through channels directly
linked to the jawi ecumene. It was published early on in Cairo by Mustafa al-
Babi al-Halabi’s printing press, which infer alia produced jawi and Arabic pub-
lications specifically for the Southeast Asian market. This was done first with
the aid of Ahmad Patani, and then with that of Tok Kenali’s illustrious Malay
student Muhammad Idris al-Marbawi (d. 1989). Upon closer inspection, it also
becomes evident that the earlier passage, enumerating various Shafi‘1 proponents
of the istigbal al-jiha approach, has likewise been translated from Ba “AlawT’s
work,” though in this case without any acknowledgement of the source. Finally,
it must be noted that the salience of debates around the calculation of the gibla
in Cambodia, and of local scholarly contacts to Kelantan, was again brought into
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focus a few years later. Mat Sales Haroun, a scholar from eastern Cambodia, was
to publish a major jawi Malay book on the subject in 1934, complete with acco-
lades from major Kelantanese scholars, including the editor of Pengasuh. Those
appear on the initial pages of the publication.”

Fatwas and books in Cambodian archival
sources on intra-Muslim dissensions

Islamic legal transmission across the Indian Ocean is also reflected in a number
of French and Cambodian documents drawn up in connection with intra-Muslim
dissensions in Chroy Changvar (Phnom Penh). These conflicts unfolded in the
period 1931-1935, and involved most prominently the Cambodian Grand Mutfti
Hj. Tuorman (“Abd al-Rahman, d. 1935), his protégé Mat Sales, the prominent
religious teacher and erstwhile student of Ahmad Patani (i.e. the mustafii of the
qidam fatwa), and the lesser known scholar Hj. Kateur (‘Abd al-Qadir). Despite
the fact that contests over religious authority and state patronage may have been
the real reason for the conflict, the two opposing camps were mainly divided over
two issues, the proper performance of the Friday prayer, and the correct form of
the prayer (salat) in general.

The background to the first debate is clear. By then Chroy Changvar could
boast to have three mosques, and the believers were split over the question
whether the Friday prayer could be held simultaneously at all three places of
worship, or had to be performed at only one of them, perhaps in an alternating
rota. The latter approach had evidently already been put into practice but had
increasingly met with objections from parts of the scholarly community. In the
early stages of the conflict two local mosque leaders who held divergent opinions
began to seek support from higher authorities. One submitted a petition to the
Grand Mufti Tuorman, but the other called in a visiting teacher from Patani, Wan
Muhammad Idris al-Fatani. The latter’s fatwa, however, was bound to stir up even
more trouble.

One day in April 1932 the Grand Mufti endeavoured to “bring together all
people of knowledge [...] to analyse and carefully study” al-Fatani’s response.
After that event Tuorman and seven other scholars added their signatures to a
one-sentence summary of their understanding of the mufti’s legal opinion. This
made explicit that al-Fatani had declared that “the obligation was to hold a single
Friday prayer together, and that it would be wrongful to continue its separate
performance”.” According to the testimony of Tuorman, Hj. Kateur was the only
scholar present who refused to sign the document. He had allegedly read only two
or three lines of the fatwa before he declared that the believers were entitled to
perform their Friday prayers separately.”

Since we have both the original Malay letter as well as its French translation,
it is obvious that it was Hj. Kateur’s reading of the text which was correct. The
Patani mufti had noted in his ruling that the Friday prayer “should be conducted
separately in each mosque as before”. The underlying rationale to his decision
was evidently his view that, under the prevailing circumstances, the legal priority
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was to end the intra-community conflict rather than to comply with Shafi‘1 legal
manuals in local use. Those, as will be shown below, mostly support one single
Friday prayer per village. He explained that he had ruled in favour of separate
Friday prayers “because the prevention of harm is to take precedence over the
achievement of benefit”.™

As the conflict continued, Grand Mufti Tuorman sent two letters (in Khmer)
to the authorities in defence of his support for a single Friday prayer in Chroy
Changvar.” Two of the five reasons he advanced for his decision are of particular
interest to the present enquiry. First, Tuorman asserted, “the holy book Makoun
Saphi Tonnar Chor and others” were consonant with this decision. Second, delib-
erations with numerous Cambodian and foreign scholars had confirmed that
Chroy Changvar was a single village, in which the believers were to congregate
for the Friday prayer in a single mosque. There is a severe phonetic deformation
of the title, but there can be no doubt that the work referred to is (Matn) Safinat
al-Naja by Salim b. Sumayr al-Hudri (d. 1854), a Hadrami trader-scholar writing
in Batavia.”® Firm evidence for this assumption can be found in Tuorman’s second
letter. Strikingly this Khmer language document contains a passage in Arabic on
the six conditions for a valid Friday prayer, including the absence of any preced-
ing or simultaneous congregational prayer in the same village. Intriguingly the
entire passage is a direct quotation from Safinat al-Naja.”” Even though it was
the Arabic Safina which was quoted, the same argument can also be found in
numerous jawi works then commonly consulted by Cambodian Muslim scholars.
Cases in point are Arshad al-Banjari’s Sabil al-Muhtadin, al-Palimbani’s Sayr al-
Salikin, and two of Daud Patani’s books.”®

The background to the second major debate pitting Hj. Kateur and his fol-
lowers against the Grand Mufti and his men is less clear. It is, however, evident
from the existing documents, that it revolved around the individual obligatory
elements of prayer. Four days after the public reading of al-Fatani’s Friday prayer
fatwa Hj. Kateur submitted a complaint against Tuorman and Mat Sales to the
police, with an appeal to forward it to the Ministry of Cults.” In it he claimed that
his two opponents “had introduced new prayers contrary to the precepts of the
Islamic religion”.?® When questioned by the commissioner, he further explained
that the latter had imposed the performance of 13 “prostrations” (fr. /ays) during
each prayer. Later Hj. Kateur conceded that these were actually not contrary to
religious precepts, but he still held that they were too demanding for the common
believer.®! Even though there emerges no clear picture of the debate from the
existing documents, it appears that it was less a question of practicality (i.e. the
actual performance of the prayers) than of the teachings of ritual law.

The strong emphasis on the number of 13 formal aspects of canonical prayer, as
mandated and seemingly vigorously supervised by the changvang and Mat Sales,
can be traced to expositions found in Arabic and jawi prayer manuals and books on
ritual law. Such works, however, exhibit different ways of categorising and break-
ing down the obligatory elements of prayer. The Safinat al-Naja, for example, just
like Daud Patani’s Sullam al-Mubtadi’, lists 17 arkan al-salat (ml. rukn sembahy-
ang).®2 A number of other texts widely used in the Patani-Kelantan-Cambodia
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scholarly networks, however, do indeed enumerate 13 pillars of prayer. Most
importantly this applies to Daud Patani’s Munyat al-musall,®* then and now the
foremost jawi prayer manual on the Malay Peninsula and beyond.3* In addition,
it applies likewise to Daud’s al-Jawahir al-Saniyya and al-Palimbani’s Sayr al-
Salikin, as well as to Safinat al-Salat, a short Arabic treatise which was at times
printed together with Safinat al-Naja.®

There can thus be little doubt that the centrality of the 13 obligatory compo-
nents of prayer in the discussion was prompted by the fact that Mat Sales and
Tuorman were determined to demonstrate their superior knowledge of specific
texts on ritual law and, to a lesser degree, to enforce their teachings in their con-
gregations. Yet in the course of French and Khmer investigations, Hj. Kateur’s
contending position also became associated with a specific work of Islamic law
and with the Malay scholar who had provided him with it, again bringing the role
of' books and scholarly contacts to Malay teachers into focus. Tuorman alleged that
Hj. Kateur’s views on the canonical prayers derived from the teachings of an omi-
nous Malay scholar, one who had been “secretly teaching the prayers” in Chrang
Chamres (Phnom Penh) for some time. More precisely, the Grand Mufti declared
that his opponent’s “prayers are taken from the book entitled Pedayatolas Muchas
Tahetas Vanis Haya Toulas Muchas Tasitas, which Hj. Kateur has kept from his
teacher Mohaji Din”.* Despite the fact that phonetic distortion is again pervasive
in the transcription of this book title, we can safely identify it with Bidayat al-
Mujtahid wa-Nihayat al-Mugtasid of Tbn Rushd (d. 1198). As the Bidaya merely
provides an overview of differing positions on the canonical prayers in the differ-
ent Sunni schools of law, it does not include a neat enumeration of the obligatory
elements of salat according to ShafiT practice.®’

Tuorman’s reference to it is nevertheless indicative of an interesting aspect
related to the usage of this particular book. It appears as if its invocation by the
Grand Mufti was only precipitated by the fact that it was rather not one com-
monly studied in his scholarly circles. This is supported by the fact that van
Bruinessen noted that Bidayat al-Mujtahid had at first been the exclusive pur-
view of the kaum muda reformists and was still only rarely taught at Indonesian
Islamic schools in the 1990s.% In Malaya it was apparently also almost exclu-
sively reformists who concerned themselves with the work. A partial Malay
translation was published in serialised form from 1929-1930 in Penang,® then
also home to major kaum muda periodicals, such as al-Ikhwan (est. 1926) and
Saudara (est. 1928).°

Finally, it should be mentioned that the religious dissensions in Chroy
Changvar also resulted in Islamic legal transmissions across the Indian Ocean in a
physical sense. In the second half of 1932, when the conflict had reached its first
high point, Mat Sales and Tuorman personally travelled to Mecca to consult with
some of its “great scholars”. Given the long tradition of requesting and receiving
legal rulings by way of letters, this appears as a rather exceptional move. Possibly
it was as much intended to dissolve some of the local tension as it was to obtain
authoritative legal opinions on the contested issues. It is no surprise to read that
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Mat Sales informed the authorities upon his return that the Meccan luminaries had
ruled in their favour concerning the question of the Friday prayer.”!

Concluding remarks

The discussed fatwas for Cambodian Muslims issued by Malay muftis based in
Mecca and Kelantan illustrate the active engagement of the local Muslims in
Islamic legal transmission across the Gulf of Siam and the Indian Ocean world
at large. Within a community consisting primarily of those with a first language
other than Malay, we see various translation processes occurring between Cham,
Khmer, Malay and Arabic, which are highlighted in these scholarly exchanges.
In them the role of Malay particularly stands out as paramount. Even exchanges
between Cambodia and Mecca, either through fatwas or printed books, were
mostly conducted in Malay and not Arabic. It is also noteworthy that a work such
as al-Palimbani’s Sayr al-Salikin, usually merely regarded as a book on Sufism in
academic scholarship, is invoked in the fatwas, thereby testifying to its different
functions among local Muslims. Many of the pressing concerns brought before
the respective muftis, or the French colonial authorities for that matter, revolved
around aspects of ritual law or theological dogma. Nevertheless, debates over
ritual law may easily acquire social relevance as emblematic causes for intra-
Muslim factionalism. The last case outlined above exposed such a conflict over
issues of ritual, which prompted the secular colonial authorities in Cambodia
to intervene in order to alleviate intra-community tensions and to protect their
appointed representatives in the religious administration.

Such primary sources, through their frequent direct references to earlier fatwa
collections and legal manuals, are also helpful in delineating the actual usage
of specific works in the region and the local canon of legal literature. It must be
noted that some of the fatwas we have discussed exhibit a degree of legal prag-
matism which seems to have exceeded that of the respective mustaftis, and this
sometimes even proved detrimental to the questioners’ apparent interests. Cases
in point are Ahmad Fatani’s conciliatory opinions on the rendering of the Arabic
term gidam into languages other than Malay, and on the disputed usage of certain
ritualised formulas to express consent in marriage ceremonies. Most illustrative is
Wan Muhammad Idris al-Fatani’s privileging of intra-community harmony over
compliance with locally prevailing Shafi‘T legal manuals.

Finally, the contemporary process of Jawisation among the Muslims of
Southeast Asia, which is well reflected in the sources and debates analysed in
this chapter, was strongly conditioned by exchanges across the Indian Ocean.
Apart from the fact that the circles of Southeast Asian Muslim teachers and stu-
dents of various regional and ethnic backgrounds played a major part in fostering
a common jawi identity, inter alia through the common usage of Malay and, to a
lesser degree, Javanese, much of the jawi literature referred to in the fatwas and
archival sources used for this contribution was either written by authors on the
Arab Peninsula or after spending an extensive stay there. What is more, works
such as al-Banjari’s Sabil al-muhtadin, which was relied upon both by Cambodian
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mustaftis and Malay muftis, albeit far from being merely derivative, were instru-
mental in the transmission of accumulated canonised Shafi‘T legal thought from
across the ocean into Southeast Asia, by expressing it in the more easily acces-
sible Malay language. Al-Banjari notes in the opening pages of the book, which
he completed in 1195/1781, less than ten years after his return from Mecca, that it
was penned at the request of Sultan Tahmid Allah of Banjarmasin (r. 1773—-1808).
He commissioned it to provide his subjects with a text on Shafi ‘1 figh “translated
into the jawi [i.e. Malay] language, which is widely known among the people
of his land”, and to select issues from the books of the later authorities of the
school, “from among the base texts, commentaries and glosses”.”> On another
plane, we have also seen that the intense interest in marriage manuals exhibited
in the Muslim minority context of Cambodia, was mirrored along similar lines
among the Muslim minority of contemporary Tamil Nadu, and somewhat later
in East Africa.”® Even though the issues and details were diverse and manifold,
scholars in all these regions on the Indian Ocean littoral and the South China Sea
addressed and assessed these questions inter alia based on a common repertoire
of Shafi‘T legal thought, which was primarily disseminated across large tracts of
the ocean. The formation of the Hanafi world was very different. Its texts were
transmitted across the vast expanses of Eurasia by travellers riding on the backs
of animals, not standing on the wooden decks of ships.
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7 The interplay of two
Shari a penal codes

A case from Gayo society, Indonesia

A. Arfiansyah

Introduction

Aceh is the only region in Indonesia where Shari‘a is officially enforced by the
government. This “State Shari‘a” implies the state’s interests in Shari‘a as it
developed official organisations such as a special agency for Shari‘a administra-
tion, and a SharT‘a police unit known as Wilayatul Hisbah, to monitor the imple-
mentation of SharT‘a in the community. To ensure State Shari‘a is respected and
enforced, the national government allows its parallel national legal organisations
in Aceh (police and public prosecutors) to assist the Aceh government in SharT‘a
enforcement. It also expanded the jurisdiction of the existing religious court to
tackle Shari‘a penal offences.

The State Shari‘a is part of the special autonomy package given by the gov-
ernment of Indonesia to Aceh Province in 1999 as an attempt to end the 32-year
armed conflict between the rebellious movement, the Aceh Free Movement (GAM
Gerakan Aceh Merdeka), and the Indonesian army. This struggle for a State
Shari‘a can be traced back to the early post-colonial period, when the ‘ulama’ of
Aceh, associated with the Aceh Ulama Union (PUSA), rebelled against a newly
formed Republic of Indonesia that broke its earlier promise allowing Aceh to
enforce Shari‘a in the Province.'

The demand for the enforcement of Shari‘a in Aceh develops from historical
and cultural aspects that shape the Muslim identity of the local population. From
the sixteenth to the late seventeenth century Aceh was an important centre of
international commerce. It consequently became a cosmopolitan area and a cen-
tre for Islamic learning in Southeast Asia. Scholars from the Indian subcontinent
and the Middle East were invited or came on their own incentive to teach Islam.
The Indian Ocean was a busy thoroughfare over which many Acehnese voyaged
to other Muslim areas to study Islam, but mainly to the Middle East. On their
return they established themselves as great scholars of Sufism and other disci-
plines. Some of them took part in politics, diplomacy and wars, encouraging the
study of Islam in the Sultanate and the community. The most prominent of these
travellers were Hamzah al-Fansury, Syamsuddin as-Sumatrani and Abdul Rauf
as-Singkili. They were religious leaders and offered the greatest political support
for the sultanate.”? With Aceh’s history as a cosmopolis, local Muslim scholars

DOI: 10.4324/9781003185741-7


https://dx.doi.org/10.4324/9781003185741-7

The interplay of two Shart ‘a penal codes 151

and those from around the world have travelled further including to Gayo, located
right in the middle of Aceh province today, reinforcing an Islam that had earlier
come from the eastern part of Aceh.’

Since the sixteenth century, and perhaps earlier, Muslim scholars have assimi-
lated Islam into their local culture. Such assimilation is expressed in a popular
local saying, “dgdmd ngéin dddt lagee zdt ngéun sifént (religion and culture are
like substance and its attribute)”, or in Gayonese, “édét pégér ni dgdmd (culture is
the fence of the religion)”, referring to the inseparability of religion (Islam) from
culture. These historical and cultural aspects constructed the identity of the local
people as Muslims. They were the points of reference for the ‘ulama’ affiliated
to PUSA and their successors to demand the implementation of Shari‘a in 1999.
The demand for the enforcement of Shari‘a was proposed as one of the solutions
to end the conflict of the GAM movement against the Indonesian army.’

Since 2002, in an effort to enforce the Aceh version of Shari‘a, the local gov-
ernment produced numerous regional regulations (known locally as Qanun).
The Qanun regulates public morality, sexuality and individual religious beliefs,
as well as Islamic finance and banking. Nevertheless, although Shari‘a has state
power and legal infrastructures supporting its enforcement, it is not implemented
uniformly across the province. Among the cases of “deviant” implementation is
the Central Aceh and Bener Meriah districts, where State Shari‘a is entangled
significantly with local culture.

The Central Aceh district is dominated by the Gayonese, the second largest
ethnic group in Aceh province after the Acehnese. This research was conducted
in that district and partly in the neighbouring district of Bener Meriah, in which
the Gayonese are also a majority. In the early days of my fieldwork, I met several
public figures enquiring about the development of State SharT‘a in these two dis-
tricts. One of them was Mahmud Ibrahim, who was the Head of the State Islamic
Treasury (Baitul Mal) Agency and a member of the Ulama Consultative Board of
the district. He had previously served as a regional secretary for the Central Aceh
district. He also organised a weekly pengajian (religious studies circle) in the
district’s grand mosque (Ruhama Mosque). This indicates that he is an important
figure in both religious and administrative affairs in the district. In one of our
meetings about the development of State SharT‘a in Central Aceh he said: “We do
not need that kind of Shari‘a (State Shari‘a of Aceh province), as we have it in our
culture”. It was a brief discussion during his office hours. Instead of explaining the
basis for his response he continued with another unexpected statement: “We don’t
have sumang (shame) anymore. People could easily break the adat norm, so they
break the religious orders.” Considering his career record, I did not expect such a
statement from a figure who is familiar with the state’s programmes, notably those
relating to the enforcement of State Shari‘a in Aceh. This led me to the question
why the Gayonese prefer adat over State Shari‘a to deal with public immorality
and sexual offences.

This chapter discusses the interplay of adat and State Shari‘a in tackling public
morality and premarital sex offences in Central Aceh. I define State SharT'a as an
actual legal ruling of the abstract and unobservable Divine SharT'a‘ that reflects
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the state’s interest in Shari'a as formulated by Acehnese scholars and politicians
following the Western legal framework.” The local adat has also been heavily
influenced by the same Divine SharT‘a. The assimilation of Divine Shari‘a into
adat was conducted by Sufis at the early arrival of Islam to Aceh. They did not
push against the culture. While keeping the traditional practices, they gradually
modified the essence of the tradition and culture, such as sayings, prayers and
beliefs.® I observed that this assimilation still goes on today in Gayo.

During the contextualisation and integration of Islam in Gayo, some adat
practices are eliminated because of their irrelevance to Islamic tenets. Others are
modified and enriched. The rest are retained, except that their chants are sub-
stituted with Islamic prayers, such as in the Tépung Tdwdr (blessing) tradition
which originated from Hinduism.’ The outcome of the process is still called adat.
In many seminars and talks about the adat, Gayonese are often convinced that
maintaining and practising adat is just as important as maintaining Islamic teach-
ings. The most noticeable efforts can be seen through Ibrahim and Pinan’s three-
volume publication on “Adat and SharT'a in Gayo”. It compiles all adat practices,
most of which no longer exist, and justifies them with religious arguments cited
from the Qur an and the Prophetic traditions.'’

The existing literature on Islam and culture in Indonesia mostly pays attention
to localised Islam and the interplay of Islam and adat in aspects of family law
(see, for example, James Siegel, Benda Beckmann, John R. Bowen, Ratno Lukito
and David Kloos'). Kloos observes that one of the implications of the formalisa-
tion of Shari‘a in a village is that State SharT'a triggers vigilance in the locality
against offenders in order to defend the “good name” of the village.'? This chapter
continues to study the localised version of Shari‘a in the form of adat but focuses
on the localised version of Shari‘a penal law instead of family law. It shows the
interplay of adat with State SharT a.

Both forms of Shari‘a take legal sources from the same Divine SharT‘a but they
are distinguished by history, authority and the purposes of enforcement.'* Despite
the differences, both interact and complement each other to govern public moral-
ity and premarital sex. The State Shari‘a has the state power, while the adat has
the communal power run by the village elites. These two authorities are deployed
together to support each other’s interests. This chapter adds another dimension
to Henley and Davidson’s observation on the adat revival in Java and the eastern
part of Indonesia. He argued that the revival of adat in Indonesia has an anti-
Islamic element. According to him, the current adat revival takes place largely
in areas where the progress of Islam is blocked by Christianity or Hinduism, or
where Islamic conversion has taken place, but the pre-Islamic elements remain
important in social life." I aim to enrich this argument by observing that the adat
has also been revived in places like Aceh where Islam is an important element of
daily life and SharT‘a is routinely enforced by the established state’s legal organi-
sations. Rather than being in conflict with each other, adat and State Shari‘a com-
plement one another in the social field. I observe this linkage through the work
of the state and adat (village) elites governing public morality and premarital sex
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offences as well as the work of the village Shari‘a officer unit (hereafter called the
WH Kampong).

I note two factors which allow the adat to play an important role in supporting
the implementation of State Shart‘a in tackling public morality and premarital sex
in Gayo. First, in line with Michael Feener’s argument, State Shari‘a is limited by
the modern secularised political, governance and administration systems, which
make the central role of government in commanding personal religiosity difficult
to fully accomplish.'® The State Shari‘a is executed by the institution of the State
Shari‘a Agency (DSI, Dinas Syariat Islam), which is given a limited budget and
authority.!® Second, the provision of the State Shari'a is relatively new for the
Gayonese. It does not include the cultural norms adhered by the Gayonese, par-
ticularly regarding the Shari‘a concept of zina."”

The Gayonese see premarital sex as morally different from extramarital sex,
which drives them to treat the offences in two different ways. According to their
adat, premarital sex is subjected to a temporary exile called farak, while the pun-
ishment for extramarital sex is permanent banishment from one’s village, for
which the term jeret naru (literally, a long grave, implying that the perpetrators
can be considered dead) is used. This distinction is thought to have originated
from the adat text titled 45 Articles of Linge Kingdom, said to have been written
in the twelfth century. As a result of the contextualised and the localised Divine
Shari‘a, both of which vary in time, space and purpose,'® the formulation of public
morality and zina of both adat and the State Shari‘a differ from the basic rule of
zina (premarital and extramarital sex) found in the classical Islamic legal texts. In
this basic rule of zina, premarital sex is punished by flogging, while extramarital
sex is punished by stoning to death.! The latter sentence varies from one legal
school to another.?® Although the legal formulation of both adat and State Shari‘a
on zina differ from each other and are not precisely in line with the classical rule,
both combine in the social field to achieve each other’s interests by creating the
WH Kampong unit, the unit investigating the enforcement of Shari‘a in the vil-
lage. It is staffed by local youth, who are subject to intensive control by the gov-
ernment, and that legitimises the actions of the unit and supports the adat tribunal
investigating all sexual offences. The creation of the WH Kampong by the central
Aceh government supports the interest of the state in the enforcement of the State
Shari‘a, as well as the interests of the village apparatus and adat elites to revive
and regain authority in the community. However, instead of referring to State
Shari‘a provisions on public morality and zina, the unit adopts adat penal law as
the legal reference for case investigations and reports to the local government.

Feener portrays the presence of the adat alongside the enforcement of the State
Shari‘a as a reflection of the instrumentalist paradigm of law that pervades gov-
ernment administration and in social change in Indonesia that is occurring at the
local level.?! He also suggests that this phenomenon shows the perceived compat-
ibility of adat with Shari‘a.?? This chapter provides an actual empirical situation
of this perceived compatibility by narrating the adat and the State Shari‘a legal
approach to public morality and premarital sex offences.
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My data has been collected from literature, media and formal interviews, as
well as fieldwork observation conducted from 2014 to 2015. In the first section, I
discuss the text called “45 Articles of Linge Kingdom” and its provisions for pub-
lic morality and premarital sex. This text is believed to be the source of Gayonese
law. Some norms regulated by the text were included in the Qanun No. 10/2002
on Gayo Adat Law. The second section discusses the local norms and practices
related to public morality and premarital sex, which are conceptualised in sumang
and farak respectively. These two norms are mentioned in the “45 Articles of
Linge Kingdom” and were revived in 2002 through the Qanun on Gayo Adat Law.
Sumang is a social morality concept of the Gayonese, with different meanings
according to context. It is used to indicate misconduct, shame or inappropriate-
ness. I interpret it as shame following the standard use of the word.?* Those who
offend the norms, particularly those who are involved in premarital and extramari-
tal sex, are considered to be lacking public and personal morality. For brevity,
here I discuss only adat punishment for premarital sex offences. The third section
describes the WH Kampong responsibilities, which are designed by the local gov-
ernment to overcome the limits of the state in the enforcement of the State SharT‘a
and, at the same time, to revive the adat. In the conclusion, I briefly elaborate on
the interplay of adat and the State Shari‘a. I argue that, although they have dif-
ferent concepts and approaches towards public morality and premarital sex, they
support one another in a pragmatic way to achieve their interests. It comes about
because of the local belief that both adat and State Shari'a are equally inspired by
the Divine Shart‘a. Their differences lie in the historical background and author-
ity, which are merged in the work of WH Kampong. This bases the enforcement
of State Shar‘a as a regional and cultural policy on the outcome of negotiation
and interdependency between the State Shari‘a and adat.

The 45 Articles of the Linge Kingdom

The Aceh sultanate, in which Gayo was one of its dependencies, was not only a
centre for trade and politics, but it was also a centre for Islamic studies.” Thus,
numerous manuscripts were produced and circulated within and outside the
sultanate.” In Gayo only a small number of manuscripts survived in personal
archives, whose owners attach supernatural beliefs to them, as they are written in
a “strange” language and structure. These aspects often make the owners believe
that they were chosen by the manuscripts, and thus they keep them away from
others. According to Awan Lewa, who was once a wing commander of Darul
Islam of Ulama Revolt in Central Aceh in the 1950s, at that time there were many
manuscripts circulating in Islamic religious schools around the Lake of Lot Tawar
of Central Aceh. During the ‘ulama’ rebellion against the Indonesian govern-
ment in the 1950s, the manuscripts were transported from Central Aceh to the
neighbouring district of Gayo Lues. There is no subsequent information about
the existence of these manuscripts. This restricts scholars from observing Gayo
precolonial history, so they rely heavily on the Dutch records and the local oral
history of kékébéren.*®
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During my fieldwork I was informed that there were three manuscripts in
Central Aceh and in the Bener Meriah districts. I succeeded in accessing only one
untitled mantra manuscript, written in Arabic script (Jawi) and kept by a member
of the local House of Representatives. [ and my interlocutor also visited the keeper
of another manuscript. Instead of giving us access, he preferred to tell us about the
cosmology of Gayo and other local mythologies. The last manuscript was kept in
the village of Linge, where the former Islamic kingdom of Gayo was located, but
the keeper prohibited me from accessing it, as it could lead to immediate disaster,
because the world would be unable to bear the ray of light from the most beloved
creation of God. He told me: “The earth will severely shake, water will flow from
the soil, the sky will go dark, wind will violently blow, and thunder will strike.”
According to him, there was only one person, Mahmud Ibrahim, who had ever
accessed it. When I met Mahmud Ibrahim at Takengen, he said that it was true
that he had accessed the manuscript when he acted as regency secretary of Aceh
Tengah in the mid-990s. He and his colleague read the text in bushes beside a soc-
cer field in the village. He did not read the entire manuscript as the sky went dark
and a shower started. But there was no sign of any imminent supernatural hazard.
He noticed that the manuscript was Nur Muhammad written in Arabic script by
three persons from three different backgrounds; a Gayonese, a Persian and an Arab.

The restricted access to the existing manuscripts and the attachment of super-
natural beliefs to them make the text entitled 45 Articles of Linge Kingdom
(henceforward 45 Articles) the focus of the Gayonese today. It is the only text
widely circulating among the Gayonese and it is gaining popularity today as it
has been translated into Bahasa. It is widely known as the original text about the
law of the Gayonese. It appears in a printed book?’ and social media. Most nota-
bly, parts of the manuscript are legalised and included in the district regulation
(Qanun) No. 10/2002 on Gayo Adat Law. The authority of the text seems to be
unquestionable, despite the fact that its original text in Arabic script is missing
and the translation is carried out poorly. The first known translation, which is
now kept at the main library of Leiden University, was published by L.K. Ara, a
well-known Gayonese poet, in 1972.2® Some terms appear to be irrelevant to the
pre-colonial time such as the use of Rupiah, the current Indonesian currency. A
large number of the Gayonese, however, believe the manuscript to be original and
attribute great symbolic value to it.

According to the local officials who were involved in the drafting of the Qanun
on Gayo Adat in 2002, legalising some parts of the text was a political means
to protect the Gayonese culture and identity amidst the universalisation of the
dominant culture and ethnic politics in Aceh province. Furthermore, they explain
that the Indonesian government had universalised Indonesian culture and iden-
tity under the slogan of Budaya Indonesia (Indonesian culture). This slogan is
ambiguous, as there is no ethnic group which might represent on its own the vast
diversity of ethnic groups in Indonesia. The Acehnese had fought for recognition
of their uniqueness, blocking the universalisation of identity and culture. They
then legalised a specific Qanun on adat, stressing their uniqueness from the rest
of the ethnic groups in the archipelago.
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The Gayonese also responded to the universalisation of Acehnese culture and
identity in a way similar to the Acehnese response to the Indonesian culture. In
many ways, the Gayonese are different from the Acehnese.?” To stress the dif-
ference today the Central Aceh government has set about legalising their adat
that was partly sourced from the manuscript of the 45 Articles. That stresses the
importance of the text for the Gayonese in their ambition to protect their culture
and identity from the expansion of external cultures. Legalising the adat was also
a response to what locals consider as the moral degradation of the youth today.
According to many of my respondents, including Mahmud Ibrahim and the three
other state figures mentioned above, moral degradation occurs today because peo-
ple start leaving their culture behind and adopt an external one as a point of ref-
erence. To deal with the social issues, they have to speak from the local cultural
perspectives. Here, they find the manuscript crucial as it is the most tangible and
accessible evidence about their original adat that speaks about morality.

The local idea of morality is normally conceptualised through the sumang.
Article five of 45 Articles says that there are four categories of sumang: sumang in
speaking, sumang in sitting, sumang in walking, and sumang in seeing. Similarly,
crime is also classified into four categories. One of them deals with physical
offences. The other three regulate sexual offences. Their differences lie in the sites
where the offence was committed and the prevailing relationship between the
offenders. One of them is Muroba, or the one who “cannot marry the guardian”.>
Islamic law does not legalise such a marriage. Adat law intervenes by giving farak
or jeret naru.!

Both clauses are legalised in the Qanun No. 10/2002 on Gayo Adat law and are
translated as follows:

A. Atticle 11 on Sumang
The Gayonese adat law categorised the sumang as:

1. Sumang Kenunulen: is when a man and a woman who are not a muhrim
(guardian)/husband and wife sit in a secluded place.

2. Sumang Percerakan: is when a man and a woman who are not a muhrim
talk in an improper place.

3. Sumang Pelangkahan: is when a man and a woman do not walk with
their muhrim, husband or wife.

4. Sumang Pergaulen: is when a man and a woman look at each other con-
tinuously in a crowded public place.

B. The Qanun does not define the farak. It only regulates the legal procedure for
the enforcement of the farak. Point 7 of Article 19 states that offenders who
have fulfilled the farak punishment could be re-admitted as a community
member after they have:

1. Provided and prepared enough food and organised a feast for the
villagers;

2. Sought forgiveness and repentance from Allah and asked for forgiveness
from the community in a traditional ritual.
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C. Article 21 of the Qanun states that intra-bélah marriage may be forbidden,
depending on whether a village still recognises such law. If the village still
recognises such law, offenders could be given farak or jeret naru.

The Qanun also mentions that the adat of the Gayonese does not contradict the
Divine Shari‘a. On the contrary, it strengthens the idea that their adat is well
maintained because of its relevance to the (Divine) Shari‘a. Article 6 of the Qanun
states that (1) the recognised adat law and tradition existing in Gayo society in
Central Aceh have been well-preserved, since they do not oppose the Shari‘a and
(2) Shart‘a provides guidance for practising adat.

Clearly the Qanun on Gayo Adat Law, that was legalised after the formalisa-
tion of State Shar‘a in Aceh, does not consider State SharT‘a as an inspiration and
legal source for the Qanun. Even so, in the Indonesian legal hierarchical order the
provincial Qanun regulating the formalised or State Shart‘a is placed higher than
the district regulation. This reflects the local thought that adat is essentially on a
similar level with State Shari‘a, even though they have different authority accord-
ing to the state legal system. Both are the product of a human effort to translate
and contextualise Divine SharT'a into a particular locality. Bélz calls this process
the secular reading of Shari‘a that tries to accommodate the principle of Shari‘a
within the system of secular law.*>* The actual outcome varies in time, space, and

purpose.

Gayo Adat norms on public morality and premarital sex

The following discussion shows the local understanding and practices concerning
the adat elements that are inspired by the Divine Shari‘a. We shall investigate
sumang (public morality) and farak (punishment for premarital sex offender).

Sumang

As we can see in point A, the 45 Articles text does not define every form of
public morality or sumang. For legalisation purposes, the government of Central
Aceh defines every form, as we can see in point C above. The given definitions
are stricter than the everyday understanding of the norm by the community. In
daily practice the Gayonese understand sumang as a social morality norm, one
that not only regulates gender interaction, but also interaction between different
age-groups and social structures. Both male and female are equally subjected to
the same standards.™

The different interpretation of sumang in the Qanun from daily practice is seen
in the whole form of sumang. The first is the sumang pércérakén. According to
my informants, the sumang observes the place and the duration of the talk. In
actual practice, a man and woman are advised to talk in the open and for a limited
time. In the past this norm challenged young lovers who wanted to have a roman-
tic date. Since they were prohibited from having a long talk, a young couple used
to meet in quiet hidden places. During the night a man would sometimes visit a
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woman’s house and hide under her room. Informants who got married before the
1980s were familiar with this. They called it “merojok” (literally, staking). The
Gayonese houses in the past were constructed on high wooden stilts (rumah pang-
gung) allowing people to walk or sit under the house. A man would sit directly
under the floor of his girlfriend’s room, so that they could chat in whispers or hand
notes through gaps in the wooden floor. This was done in obedience to the norm
and for fear of the consequences if the man got caught.

Ami, a woman of Chinese descent, recalled such an incident. When she was
a teenager in the 1970s, she safely went everywhere in daytime, and somebody
from her village would accompany her upon request. No man dared to reject a
woman’s request from the same settlement for a companion, because a woman
was the most protected member of the community. Moreover, it was considered
as a request from a family member. A man from her village also could not date
her, as it was prohibited by the norm. Since she was well accompanied and pro-
tected, a man from the neighbouring village did not dare to flirt with her. “I am
Chinese, but I was also subjected to this norm. [ was feeling safe because we were
tied like family. We protected each other. Dating was tough and very challenging
in the past. Particularly during the daytime. Not because the couples were shy,
but because of the risk of being beaten by men from my village if he got caught.”

In contrast to the definition as stated in the Qanun, according to Yusen Saleh,
the Acting Head of the Adat Council of Central Aceh, sumang pércérakén, is
not exclusively meant to communicate between a man and a woman. It also gov-
erns communication between a younger and an older person, where Gayonese are
expected to communicate with each other in a proper manner and should address
with a specific kin term (#itiir). The titiir organises proper conduct and attitude
that sets the mode of speaking, body stances, marriage possibilities and coop-
eration. The #itir follows the family’s lineages and is generational. A son of a
younger brother has to say “big brother” (abang) to the son of an older brother,
following the generational structure of the father or mother, even if the son of
the younger brother is ten years older than the son of the older brother. This also
applies to the external family group (bélah). The most senior bélah’s family mem-
ber will be addressed with a higher titir such “grandfather” even if he is an infant.
This depends on the relationship that was established in the community.

The members of a bélah or family group do not necessarily share a com-
mon ancestor.’ They may originate from diverse social or even ethnic groups.
The bélah was a small group of people who had initiated the establishment of
a settlement in the past. Awan Lewa, who was in his nineties when we met,
explained that, in the past, unrelated individuals who shared a rice field decided
to establish a new settlement. There they agreed to be tied as a family and set
the titiir for themselves. The titiir was based on the age of the members if they
did not know their relational standing concerning family lineages. However,
as they usually came from the same village, they developed the titiir follow-
ing the original #itiir of the place of origin. Later, more members from diverse
social divisions and ethnic groups joined the first inhabitants and set up new kin
terms positioning themselves in the social structure. The titir, indicating the
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social structure, has been passed down to the present time, and the Gayonese of
today accept it as it is, understanding when to say “éngdh (uncle)” to an infant
in the same neighbourhood. The titiir has become ambiguous for the current
generation because of, among other things, marriage and migration from one
place to another. The youth, who have commonly been in touch with external
cultures, are also reluctant to be addressed following the standard titiir, particu-
larly by those who are of the same age. To track the relationship, a Gayonese
is accustomed to ask a new acquaintance “urang sih kam? (Which people are
you from?)”. Such a question establishes the ancestral origin of kinship or clan.
It does not ask where one is living, but to which kinship group one belongs.
An enquirer expects to learn one’s father, grandfather, or someone he thinks
he knows from one’s lineage. Such a question is especially crucial when the
acquaintance is his or her child’s potential spouse in order to prevent endoga-
mous marriage.

The societal understanding of a second form of sumang, the sumang kéniiniilén,
also differs from the definition given in the Qanun. This norm is observed in a
family group (bélah), village gathering or ritual, where it is decided who is offered
a better seat and served first. Like the sumang pércérakén norm, the sumang
keéniiniilén regulates the relationship between a man and a woman, mainly when a
man visits a woman’s house in the absence of her husband, or widows or widow-
ers in the absence of relatives or a cousin. The Qanun defines that this norm is
breached when a man and a woman who are not a muhrim (husband and wife) sit
in a secluded and quiet place. The same situation is called khalwat by the Qanun
on the Islamic penal code of State Shari‘a of Aceh province. Both concepts of
sumang kéniiniilén and khalwat, however, originate from two unrelated contexts
and historical backgrounds. The sumang kéniiniilén is a cultural concept that is
transmitted from the past to the present. It becomes the source of a local attitude
and the reason to observe public morality. The khalwat is the contemporary con-
cept of public morality that is formulated by Aceh scholars and politicians. Later,
both adat and State Shar'a concepts and authority were merged into the executive
work of imposing the concepts by the WH Kampong unit.

The third norm, one that is different in the societal understanding of sumang
and the written Qanun, is the sumang pélangkahan. Until the late 1980s, accord-
ing to my elderly informants, this norm was observed when a single man or a
group of men would change direction if they came across a group of women
approaching from the opposite direction. No woman could walk out on her own
but should be in a group or with a family companion, and then the whole bélah
was considered as a family. The Qanun defines this situation as “An unmarried
man and woman are prohibited from walking together.” This reducing definition
appears to contextualise the norm into the prevailing situation, in which bélah ties
and social responsibility giving protection and security have decreased following
urbanisation and modernisation in the area. In the past, a woman was prohibited
from walking alone to the wood to go harvesting without a male companion from
her own bélah, a person originally considered as family. This was from a fear that
she would be threatened with harm.
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The last difference is in the sumang pergaulan norm. The Gayonese know this
norm as sumang pénengonén (staring) and it is also mentioned in the 45 Articles.
The Qanun changes the word “pénéengonén’ to pergaulan, which literally means
social interaction. However, the government defines pergaulan as a man and a
woman flirting with each other in public. In everyday use, the word pergaulan
is used to address unacceptable social interactions in contemporary youth behav-
iour, which is perhaps what the government likes to address. Traditionally, how-
ever, the Gayonese understand that sumang pénengonén governs a larger aspect
of social life than flirting and the waywardness of youth. According to many of
my informants, it governs the dress and appearance of adult Gayonese in public.
Generally, people are expected to dress in ways that are not sexually provocative.

The sumang norms, according to Yusen Saleh, Head of Gayo Adat Council of
Central Aceh, are all designed to prevent unlawful sexual intercourse as stated in
the Qur ‘an. He says: “this is the way our ancestors protect their posterity and, at the
same time, implement religious orders to avoid unlawful sexual intercourse”. He
refers to a Qur anic verse to support his argument: “And do not approach unlawful
sexual intercourse. Indeed, it is ever an immorality and is evil as a way” (17: 32).

Today, many parts of the original sumang norms have faded from attention fol-
lowing changes in social life. The most noticeable sumang norm that remains today
is the sumang pércérakén. However, some kin terms are also missing and replaced
by a popular term from Malay/Indonesian, such as “ayah (father)” replacing “ama”,
“mdk cik (aunty)” replacing “ibi”, “paman (uncle)” replacing “pon”, “kakak (sis-
ter)” replacing “aka”, and other substitutions of kin terms. Other norms feature in
the speech of old people to satirise the misbehaviour in today’s society. During a
pengajian led by Mahmud Ibrahim at the district grand mosque, he uses the term
sumang quite often to address the current moral degradation. For example, he says:

People now do not have sumang anymore. They have left their adat behind
for something new that does not belong to them. At home, we forget to intro-
duce sumang to our children. Maybe we think it is unimportant for the current
life style. But look what we have heard from the news so far! Many young
couples are involved in unlawful sexual intercourse. They are then forced
into a marriage. After three years, they get divorced. They don’t return to our
‘shoulder’ in one piece, but in two pieces and maybe more (daughter/son and
his/her infant). They then become our dependants.

Ibrahim’s speech reflects an elderly nostalgia about a moral standard from the past,
when sumang norms had great authority over them. When they come to power
they try to revive the norms to bring back the minimum standards of morality from
the past to rule the current situation that they think will turn to moral degradation.

Farak

This section deals with the consequences of committing unlawful sexual inter-
course. Those committing such an offence are considered guilty of transgressing
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or not heeding the local moral standard of the sumang. Here I discuss only the
punishment for a premarital sex offence called the farak, an Islamic penal ruling
on premarital sex contextualised in the local adat. According to Mahmud Ibrahim,
a respected scholar and bureaucrat, the Gayo adat is a distinct system that pro-
motes virtue and revives religious teachings within the community. The local
understanding of the adat as a “fence of religion” implies that the Gayonese in
the past formulated adat practices that were not necessarily in line with any inter-
preted Shart‘a, as long as the adat did not oppose the principle of Islam but encir-
cled (protected) Islam. As a result, according to Ibrahim, the current Muslims,
particularly Muslims from outside, would see that adat norms and practices are
irrelevant to Islam. However, according to him, adat is like a fence for a house. It
protects and, at the same time, beautifies the house. He exemplifies this by men-
tioning the prohibition of endogamous marriages. Ibrahim, supported by Yusen
Saleh in a different conversation, explains that Islam allows believers to marry a
member of their own bélah. However, adat blocks that possibility, while Islam
justifies this contradiction. Ibrahim says:

religion also teaches us to maintain social harmony and treat other people
as brothers. By allowing endogamy, a domestic conflict could influence the
harmony of the extended family member living in the same territory. This
would ruin the balance of the bélah. Islam does not suggest such a situation.

That is the basis for the agreement made by Gayonese in the past to prohibit
endogamy. If the norm is offended, usually because the offenders commit premar-
ital sex, the offenders are forced into an endogamous marriage and then expelled
temporarily from their community. The offenders’ dignity and social status will
be restored once they have fulfilled the adat penalty.

There is insufficient information about the initial construction of the farak.
Many of my respondents view the farak as an integral part of the adat. Some adat
elites attribute farak to the 45 Articles. I assume that the construction and the
practice of farak may be an outcome of contextualising the Divine Shari‘a into the
adat. The word farak is a specific adat legal term that is uttered only in the context
of legal expressions. Farak may be derived from the Arabic word “faraga”, which
means to disconnect something from its origin. Much like the adaptation of the
word adat from Arabic ‘ada, faraga was adopted and modified into the Gayonese
language to become farak.

Farak is also regulated in most Sunni Islamic legal schools except Hanafism.
These schools suggest exiling the offenders for one year in addition to flogging.
They referred their legal argument to a hadith: “when an unmarried man commits
unlawful sexual intercourse with an unmarried woman, they should receive 100
lashes and be exiled for one year. If they were married, they shall receive 100
lashes and be stoned to death.”**All Islamic legal schools, except Hanafism, agree
that the 100 lashes should be followed by banishment for one year.’® Perhaps, in
the early introduction of Islam, flogging was not introduced to Gayo, but instead
only the exile. The punishment was then embedded into the cultural system and
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became crucial to maintain their social arrangement. Gayo in the past established
a specific legal procedure to free the offender from the penalty. Offenders are
advised to buy a young water buffalo in the market. After one year, when it grew
enough, it should be served for a feast for all internal and neighbouring bélah
members. The feast is a moment where the offenders should ask for forgiveness
and reacceptance to be part the bélah. It is also a moment to restore the couple’s
and their family’s honour.

According to Ichwan, a secretary of the village Lot Kala in Kebayakan, in the
old tradition the water buffalo had to be submitted after one year in exile. Today
the practice has changed. A wealthy family could buy a big water buffalo and
hand it to the village overnight. Taking that into consideration, the duration of the
exile would be lessened to three or four months. Although a rich man could afford
the water buffalo straight away, he could only submit it after four months. This
practice, however, is different from one village to another.

In practice, the Gayonese do not apply farak to premarital sex offenders, but
instead to those violating endogamous marriage. Since the unlawful sexual inter-
course is considered a shameful deed, it should be concealed from others. Only if
a pregnancy results the deed is made known. But it is kept strictly secret among
the core family to be shared only with the village council. That is because they are
necessarily involved in every wedding ritual ceremony and similar events for their
members.*” Marrying the offenders is the only solution to keep the secret and force
the man to take responsibility for his behaviour with the woman.

The confidential information then becomes a “public secret” once they are
wed, although it is quietly organised. Since endogamous marriage was prohibited,
society would quickly assume that such a wedding occurred because of premarital
sex. This situation often forces offenders to live in exile permanently. Although
they had paid their penalty to the village, that only reclaimed their position and
honour in the social arrangement of the bélah.

During one of my visits I met Hidayat Syah, an imam of the village of Jongok
Meluem, trained under the instruction of Saleh Adry, one of the most influential
local scholar, second in rank in the Ulama rebellious movement of Darul Islam in
Central Aceh. He explained that marrying a couple guilty of premarital sex is a
punishment itself. According to him Islam promises a virgin man will only marry
a virgin woman. He then takes a Qur an with Indonesian translation and shows
me the verse: “Let no man guilty of adultery or fornication marry, unless a woman
similarly guilty, or an Unbeliever. Nor let any but such a man or an Unbeliever
marry such a woman. To the Believers such a thing is forbidden” (24:3). Based
on that verse, according to him, it is important to find a virgin partner to marry.
Anyone committing premarital sex will not be able to find a virgin to marry. The
promise of religion will not be fulfilled to them. He said:

People may think, when we force premarital sex offenders into marriage,
it is purely adat law that is against the religion. But, look, Adat (culture)
revives Islamic teachings. This stimulation may appear as bid ‘ah (innova-
tion or improvisation), but with it (the bid ‘ah), we can practise Islam in our
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community. Islam does not carry specific culture, does it? It only brings uni-
versal teachings which can be brought to life only with culture.

Zubaidah, a member of the Gayo Adat Assembly (MAG, Majelis Adat Gayo)
in Bener Meriah district, argues that the marriage of premarital sex offenders
to each other is also suggested by the Shafi'T and Hanafi schools. She told me
that in Gayo adat, it only means to provide social security and protection for the
woman and the potential foetus: “The man cannot only enjoy reaching the earthly
heaven (surgé dénié) and then leave the woman without responsibility. They have
enjoyed it together and they have to take the consequences together too.” She
adds further that the marriage does not purify and free offenders from the sin of
zina. The offenders can only be freed from the sin if they fully repent to God. Any
given punishment only has social and cultural significance. There is no religious
significance either for the community or the offenders. She says: “That is their
business with Allah. Our concern is the social structure and other earthly matters
such as inheritance and child custody. They have to be guaranteed and protected.
Our social order has to be stabilised.”

The farak has been enforced differently by the Gayonese from one locality to
another. In some villages, even in the same subdistrict, such as in Kebayakan of
Central Aceh, a water buffalo can be submitted within a week. Some consider the
water buffalo as a substitution for the exile. If offenders can submit the penalty
straight away, they are freed from exile. In some villages, such as Lot Kala and a
remote area such as Linge, the penalty has to be sequential, so that the offenders
are allowed to submit the water buffalo only after the exile is finished. I observe
that these differences are the outcome of the global campaign for human rights
and a citizen’s right to live wherever they wish within Indonesia’s jurisdiction.
Some village elites are wary of being sued by the police if they force adat law on
those who do not culturally belong to their community. They then strategise to
find the balance between enforcing the adat punishment and respecting an indi-
vidual’s rights. For the offenders, they have no option but to fulfil the adat punish-
ment, since access to social assistance, which is controlled by the adat elites, is
highly important for them.

We will now observe the general practice of farak in two districts populated
dominantly by the Gayonese, Bener Meriah and Central Aceh. In Bener Meriah,
the farak was revived by the Hakim bélah in 2008, when a young couple from
the Hakim Weh Ilang village was forced into endogamous marriage because of
committing premarital sex. For some time this was an issue among the Gayonese
in the district. Since the early 1990s there had been no penalty for endogamous
marriage, although it would have brought shame to the family and the 5élah mem-
bers. Some people took the view that adat was adjusting to current developments,
in particular, to the increasing mobility of people from one place to another. This
mobility brings together individuals with diverse backgrounds into one village. In
such a village enforcement is difficult, because the farak is originally a punish-
ment for an intra-bélah member involved in premarital sex, and for other sexual
and major offences, who are then obliged to marry.
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For Alwin Alahad, district head of Hizbut Tahrir Indonesia, a radical Islamic
organisation, practising farak is not only a matter of reviving the adat norm
related to morality and sexuality, but it is also a matter of upholding religious
teachings related to zina. Alwin is a young man from the Hakim bélah living
in Hakim Weh Ilang, a village in Bener Meriah. As a radical Muslim activist
he regularly campaigns for a radical Shari‘a and politics based on the caliphate
system in the district, while the organisation itself campaigns across Indonesia
and worldwide. A month after the young couple committing premarital sex were
wed he approached all the Hakim bélah members scattered across Bener Meriah,
Central Aceh, and Gayo Lues districts, to initiate an annual clan feast (mangan
urum,).

In 2009, after passing through hard times, he succeeded in gathering all the
members of the Hakim bélah to the feast tradition. The feast was organised in
Alwin’s village. During the feast, he delivered the first speech about the impor-
tance of the farak and mangan murum traditions. In his speech Alwin said:

What happened to the couple (who were involved in the unlawful sexual
intercourse) was a shame. From now on it should be avoided. Our ancestors
conceptualised sumang, prohibited endogamy and set the farak as a penalty
to prevent such a deed. As Muslims, however, we must firstly follow the
Qur an. The Qur an instructs us to punish premarital sex offenders with 100
lashes in front of the public. As true Muslims, we have to accept it. Do you
agree?

Alwin asked the audience. “Well, that is too hard. We don’t have the heart to
enforce that,” said an old attendee. “Well,” Alwin responded, “we have an alter-
native punishment in our culture. That is farak. It is the only way to prevent zina
in our family (the Hakim bélah), since there are no other alternatives for us.” He
then explained the importance of the mangang murum, a traditional event where
each member could get to know each other. By doing so, every single member of
the Hakim’s bélah would know those whom they were prohibited from marrying.
He said, “We are a family. As a family, we have to know each other well. And as a
family, we cannot marry each other.” Since the reunion has been revived, accord-
ing to Alwin, no sexual offence has been observed.

In Central Aceh, farak has been consistently practised in the region around
the lake of Lot Tawar and in the higher land, such as Linge. One place I looked
at was Kebayakan subdistrict. In Kebayakan the practice of farak is forced on
the village members. Long after the independence of Indonesia, the bélah’s
politics and territory shifted to the Indonesian village system. Various bélah
members lived side by side with other bélah members in one village. They were
no longer tied to their original bélah, but to the village that included several
bélah members and even other ethnic groups. The mangan murum tradition in
Kebayakan was witnessed for the last time in the late 1970s. The absence of this
tradition was a significant indication of the loosening of ties to the bélah. The
shift in the social arrangements from bélah to village changes the jurisdiction of
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the farak from being applicable to an internal bélah to being applicable to the
entire community of the village. This shift effectively removes the application
of the farak from bélah members living in different villages. This contrasts with
Hakim bélah, which would validate farak for all bélah members, including those
living in other districts. The limitation faced by the Kebayakan community is
tackled by the WH Kampong unit programme promoted by the district DSI (see
below).

The most recent case of farak in the Kebayakan subdistrict occurred in January
2014. A young couple from two different bélahs (Lot and Ciq) in the village Lot
Kala were involved in premarital sex and consequently forced into marriage. The
adat, the village institutions, however, did not agree with the marriage because it
violated the adat and decided to penalise the offenders instead:

1. Geré igénapi ([the village] will not support the marriage)
i. The members of the offenders’ bélah, the member of Lot Kala village, as
well as the council of Lot Kala village will not attend the wedding.

ii. The administration of Lot Kala village will not issue any related docu-
ment to legalise the marriage.

2. Farak
i. The bridegroom will be expelled from Lot Kala Village and cannot visit
the village, either for attending a ritual for the living or the dead or family
events.

ii. The administration of Lot Kala village will issue a migration document

for Party I and Party II to any village that they wish to domicile in.
3. Déné (penalty)
i. Submit a water buffalo
ii. [Submit] Sufficient rice and funds
4. Niro Mddf (asking for forgiveness)
i. Ask for forgiveness from all the members of the village.

ii. When Party I and Party II have fulfilled the aforementioned adat sanc-
tions, they will be allowed to return to Lot Kala Village and be rec-
onciled with Lot Kala village members through a reconciliation event
to restore the name and dignity of Party I and Party II as well as their
families.

(The last point means that their bond as husband and wife will be socially and
culturally recognised.)

We have seen in this section that adat can be revived in areas where Shari‘a
has been formalised. State Shari'a is seen as new and strange. It is less preferred
by the Gayonese. It is what the local people considered moral degradation. The
revived and legalised adat norms are then used by the local government to support
the enforcement of State Shari‘a, which was limited by institutional authority and
meagre financial and human resources. In doing so, the local government created
the WH Kampong, which reinforces the adat norms and is legitimated and finan-
cially enjoys state support.
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WH Kampong

The District Agency for Shari‘a (DSI, Dinas Syariat Islam) of Central Aceh has
utilised adat norms by creating the Wilayatul Hisbah Kampong unit*®* (hence-
forward WH Kampong), the unit investigating the enforcement of SharT'a in the
village, a unit responsible for monitoring the implementation of State Shari‘a at
a local level. The WH Kampong was created in 2011 when Saleh Samaun was in
charge at the DSI office (2011-2014). He thought limiting the state in enforcing
State Shar‘a could be tackled only with the support of the adat institutions and
the youth of the village. The youth is traditionally considered “a fence of the vil-
lage” that provides security and assistance for community affairs.

The Gayonese, as well as the Acehnese, believe that adat is compatible with
SharT'a. Feener provides general information about the cooperation of the State
Shari‘a Police (the State Wilayatul Hisbah) with the adat institution. He takes an
example from Peureulak, East Aceh district, where the state WH handed over 25
cases of khalwat to the headman of the village, which is one of the adat institu-
tions, to be investigated by adat. According to him it reflects the inability of the
WH to carry out their primary assignments in monitoring the implementation of
State Shart‘a. It reflects a perceived compatibility between the State Shari‘a and
adat.*® The necessity to create the WH Kampong unit derives from the fact that the
DSI office is limited with regard to its authority, budget and personnel. Moreover,
the DSI has no line of coordination, and certainly no line of command, to the
state WH agency that is specifically assigned to monitor the implementation of
State Shari‘a. The state WH was removed from the DSI to be included in the
Civil Investigator Agency (Satpol PP, Satuan Polisi Pamong Praja) in 2008.%
Hierarchically, both DSI and Satpol PP occupy the same administrative tier.

The State WH was removed by Article 244 of the Law on the Governance of
Aceh in 2006, which was an outcome of the peace agreement between the Aceh
rebellious movement and the Indonesian army. Many people thought the exclu-
sion of WH from the DSI was the cause of the decrease in State Shari'a enforce-
ment.*' In Central Aceh, the State WH had less than fifteen personnel, among
whom only three were permanent staff. This made enforcing the State Shari‘a
impossible over a total area of 431,839 km?. In view of all this, initiating the WH
Kampong was crucial for the success of the DSI. Unlike other parts of Aceh,
where the state WH cooperated with the community and the WH Kampong,*
in Central Aceh the state WH was not linked with the community and the WH
Kampong.

The WH Kampong members in Central Aceh are the youth of the targeted vil-
lages to be monitored by the SharT‘a around the popular tourist areas of the Lake
of Lot Tawar and Takengon city. The area is forested, scrubby and quiet. There the
youth are carefully appointed by village institutions, who hand their candidate’s
name to the DSI. They are trained and backed up by higher officials, including a
number of high-ranking military and police officers. The involvement of military
and police institutions is designed to provide the WH Kampong with protection
if they should be troubled by military or police officers who are unhappy with the
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WH Kampong activities. Indeed, fights between low-ranking military and police
officers and the WH Kampong have occasionally occurred.

The creation of the WH Kampong reflects, as Feener points out, the instru-
mentalist paradigm of law that has pervaded social change in government admin-
istration at the local level in Indonesia.** The instrumentalism is driven by the
limitations on the DSI to enforce the State Shari‘a by themselves. Consequently,
the state has to find an alternative to make its programmes successful. The alterna-
tive is found in the adat which is believed to be inspired by the same source of law
(the Divine Shari‘a) and having the same objective to control public immorality.

Initially, in 2011, WH Kampong was formed in nine villages of five subdis-
tricts around Lake Lot Tawar. During the year, the DSI of Central Aceh received
24 reports of offences relating to immoral acts. In 2012 the number drastically
increased to 315 cases, when the monitored areas were expanded to 23 villages in
five subdistricts. The state also authorised adat institutions to tackle other public
immoral acts and zina offences. The 315 cases included 282 minor cases and 33
major cases from the villages (see Table 7.1). By contrast, during the same period
(2011-2012), the Mahkamah Syariah did not try any case relating to the offence
of khalwat/zina as determined in the Aceh version of State Sharia.

Table 7.1 Data collected from Dinas Syariat Islam Aceh Tengah (the
Central Aceh District Agency of Shari‘a)

No Subdistrict Village Number of cases Subtotal Note
Minor Major

1 Bebesen Belang Kolak 1T - 2 2
Keramat Mupakat 2 - 2
Simpang Empat 1 8 9
Kemili - 1 1
Tensaran 14 - 14
Kala Kemili - 6 6
2. Lut Tawar Gunung Suku 13 - 13
Rawe 7 - 7
Toweren Toa 3 — 3
One-One 7 - 7
Bujang 2 2
Hakim Bale Bujang 2 2
3. Kebayakan = Mendale 59 8 67
Jongok Meluem 14 - 14
Lot Kala 2 - 2
4. Bintang Kala Bintang 11 - 11
Kelitu 40 - 40
Gegarang 50 - 50
Mengaya 9 - 9
Bamil Nosar 18 1 19
5. Pegasing Belang Bebangka 14 7 21
Pedekok 9 - 9
Tebuk 5 - 5

Total 23 Villages 282 33 315
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According to Sarwani, the head of the law division of the district DSI (2012—
2015), dating in secluded places falls under the light case category. Offenders in
this category would be ordered to leave the place or be given a written warning.
Meanwhile, engaging in zina would be categorised as a serious offence. The adat
tribunal would deal with both light and more serious cases. The tribunal has no
right to detain the offenders but would not release them until each headman or
representative and the parents were present. In contrast, the Qanun No 14/2003
on khalwat did not distinguish between zina and dating and sexual intercourse.
Both fall under the khalwat category and incur identical punishment. Later, the
Aceh government distinguished between zina (premarital and extramarital sex)
and khalwat through the Qanun No. 6/2014 on Jinayah. All legal situations dis-
cussed here happened before the Qanun on Jinayah was officially enforced in
October 2015.

Central Aceh government standardises the number of the adat penalties
depending on the offence. The fine is called Pémbasoh Lanté (cleaning floor).*
A light offence would be fined around IDR 300,000 to 500,000. More serious
offences incur fines from IDR 1,000,000 to 1,500,000. The fine would be shared
among the youth, who are traditionally considered as the protectors of the vil-
lage from any harm and immorality, and with the member of WH Kampong, to
supplement their poor salary. In other parts of Aceh province the adat penalty
for the same offence is locally decided. It varies from sanctions, such as sub-
mitting a goat for the communal feast, to other punishments decided by local
leaders.®

In addition, the DSI granted IDR 1,000,000 as a reward for every reported
case that had been previously processed in the adat tribunal. The reward would
also be an additional income for both the WH Kampong members and the village.
From 2012-2013 the village of Mendale, located on the North coast of Lake of
Lot Tawar, had itself processed more than an average of 30 cases per month,
including light and serious cases. Hasan Basri, one of the village apparatus, said
that sometimes he had to process five cases in a day. Sometimes it was at night.
He said,

People offended adat and religious teachings at very different times of day.
We even caught offenders at noon. And, since no parent and headman showed
up, we had to detain them, and they had to stay at my home until their parents
came in the early morning.

However, according to Hasan Basri, few of the cases that he handled were reported
to the DSI. He also faked offenders’ names to protect their dignity. There were
also some couples who went on to have a serious relationship and who sent him
wedding invitation cards.

The DSI provided some training and some modules for adat institution mem-
bers and WH Kampong officers. Results exceeded the expectations of the DSI.
The number of reported cases was beyond the budget allocated for the reward.
The DSI was forced to delay payment of a fee due to Mendale village of IDR
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15,000,000. Firmansyah, a member of the WH Kampong from Mendale village,
told me that initially the DSI was incredulous, suspecting that the village had made
up the report to get the reward. Officers from his village were the most suspected
as they reported more cases than others. He was furious. He shared his resentment
with a friend who was a police officer. The officer then taught him how to collect
evidence using a camera. During the training, the police also participated in moni-
toring the offence. He showed Firmansyah how to crawl silently into the bush to
collect the evidence: “He joined me twice to perform the monitoring assignments.
It was like semi-military training, but it was unofficial (as it was a personal offer
of assistance from a friend who is a police officer).” Since he was able to provide
valid evidence in the form of photographs and video, Firmansyah’s reports could
not be denied any longer.

However, Satpol PP, which supervises the state SharT'a officer, disagreed about
assigning the village youth to take over their duties, although they realised their
limitations in terms of personnel and budget. They worried that youth activities
would lead to vigilantism. Indeed, according to Sarwani, there were many reports
from offenders that they had been robbed by those who claimed to be members of
the WH Kampong.

I received many complaints. I immediately called the WH Kampong mem-
bers, where the offenders were being robbed. I asked the complainants to
point out to me the robbers by recognising their faces. Sometimes I showed
them our WH Kampong photos that we had collected. However, the offenders
failed to recognise the robbers.

This vigilantism and the protest from Satpol PP stopped the WH Kampong pro-
gramme in 2013-2014. Although the DSI claimed it had been a success and
proposed an extension of the programme, the head of the district DSI failed to
convince the regional secretary about the importance of the WH Kampong unit in
supporting the enforcement of State SharTa.

In the coastal part of Aceh province David Kloos observed that the enforce-
ment of the State Shar‘a had given villagers the authority to control public immo-
rality in the village. In the name of State SharT'a, using the local adat norms,
villagers carry out vigilante actions. The violent actions are seen as a local way
to support the enforcement of the State Shari‘a, in which the state legal agencies
appear to allow such actions. Kloos observes that the vigilante actions cannot
simply explain the outbursts through which villagers try to purge the moral degra-
dation in their villages. In many cases they try to defend the “good name” of their
village from offenders who are mostly youths. #

Among the differences between the coastal Aceh and the Gayo community
concerning vigilantism is the involvement of the state in organising the adat
institution. Through the cases studied by Kloos, we see the absence of the state
legitimation and control to prevent villagers from acting violently. Consequently,
offenders against State Shari‘a, who are automatically also considered to be
offenders of the local adat, are violently punished. Village leaders agree to such
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punishments although at the same time they argue that such violence is not con-
sidered adat. The absence of the state’s legitimation makes it complicated for
offenders who have suffered violence to file their complaint. In Gayo, the district
government, supported by provincial government, controls the adat procedures to
enforce its norm and the activities of the WH Kampong. The control enables the
local government to collect complaints from offenders suffering violence.

The complaint was one of reasons that the regional secretary terminated the
WH Kampong programme in 2013-2014. The termination was contested by head-
men around Lake Tawar and Takengon city. Without state support the village did
not dare to tackle the increasing public immorality. In May 2015, after the protest,
the DSI held a meeting with all the protesting headmen. The meeting was mainly
to discuss the role of Shari‘a and adat in facing the increasing public immorality
in Central Aceh. Some of the headmen proposed the legalisation of farak as an
alternative for State Shart a.

During the meeting, Mahmud Ibrahim, who is the serving head of the Baitul
Mal Agency, offered to use zakat to partly fund the WH Kampong unit. In
Central Aceh, zakat is collected by the imam of a village, who then hands it to
the Baitul Mal Agency. The agency will distribute the zakat for many different
charitable purposes, for the shelter of the poor, education and the like. All attend-
ing headmen agreed with Ibrahim’s proposal. With the public acknowledgement
(of the village headmen) Ibrahim did not have any burden about using the zakat
to support the WH Kampong. The DSI continued the existence of the unit with
a Decree from the Regent of Central Aceh No. 451/551/2015. It included police
and military officers, who were assigned to the village as members of the WH
Kampong. The SharT‘a-monitored areas were also expanded to 31 villages in the
five subdistricts. All of them were villages around the Lake of Lot Tawar and
Takengon city.

Conclusion

Scholars have observed many forms of contextualised Divine Shari‘a in differ-
ent Muslim communities. This chapter has shown some overlooked outcomes of
the adaptation of Islamic penal law in Gayonese Muslim localities in Indonesia.
These appear in Gayo adat norms on public morality and premarital sex. Inspired
by Divine Shari‘a, these norms have developed to become important cultural
aspects that sustain the Gayonese social order. Accordingly, violating the norms is
not only perceived as a violation of the religious order, but it is also considered as
harming the social structure. Thus, for example, the prohibition of Islam regard-
ing zina (in this chapter, premarital sex) was adapted by the Gayonese to the idea
of shame. There are four forms of shame, all of which prevent the Gayonese from
committing zina. Those who are involved in premarital sex will be forced into an
endogamous marriage, which will be followed by temporary banishment from the
community. The punishment is meant to enforce moral standards by communi-
cating the seriousness of the crime of the offenders, and to warn others about the
consequences of harming the social structure. From the offenders’ perspective, by
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accepting the adat punishment they are seen to be decriminalised as deviants and
they can reclaim their position and honour within the local social structure.

The outcome of the assimilation of Islam is that the Gayonese believe that
their adat is also part of SharT‘a. This “Adat Shari‘a” has its very roots in the local
culture that cannot be replaced by another idea of Shari‘a in the form of the State
Shari‘a, which has just been introduced by the Aceh government. Although the
State SharT'a has the state’s power and established legal organisations to enforce
its law, it cannot suppress the adat which is also allowed to be revived by national
and provincial governments. This shows that even in an area where Shari‘a is for-
mally introduced by the government, adat can still be revived, even to challenge
the State SharT a.

The Adat Shari‘a and the State Shari'a are equally considered an actual legal
ruling of the Divine Shari‘a that were produced at different times, in different
places and for different purposes, which compete to play their individual roles in
directing the community life in accordance with the Divine Shari‘a. They may
be competing with each other, as we have seen in the cases of zina that are not
in line with the standard Islamic law. In practice, however, the law of the state,
though having the power of the state, is still not able to penetrate the adat, which
has the power of the community. Both then have to cooperate through a certain
programme (for the Gayo it is the WH Kampong) to support each other’s interests.

These observations of the situation as it is today will stimulate further research
into the process of the assimilation of Islam into local culture in the past, in order
to see how the Islamic penal law was assimilated and what texts were referred to
by local people to allow Islam to become rooted in the local culture. These matters
are beyond the scope of this chapter, which has observed the influence of the trans-
lated manuscript of the 45 Articles of Linge Kingdom for the Gayonese, which
has become the basis for adat revival today. The existence of that manuscript and
other manuscripts, such as Nur Muhammad written by a Persian, an Arab and a
Gayonese, reveals earlier Gayonese connections with the larger Muslim commu-
nities around the Indian Ocean.
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8 Post-colonial nostalgia, conspiracy
theories and uneasy quiescence

Newspaper commentary on the debate on
kadhis’ courts in contemporary Tanzania

Felicitas Becker with Shabani Mwakalinga

Introduction

The wide reach and social importance of Islamic law in the Western Indian
Ocean has been made clear in recent scholarship. Hassan Mwakimako and Elke
Stockreiter have described the lively contests around and multiple social uses
made of Islamic courts in the colonial period, while Fahad Bishara’s study of
law and trade in the region shows the social as well as commercial importance of
Islamic law here since long before colonialism.! Anne Bang’s work, in its turn,
shows that legal scholarship was one of several strands in the scholarly networks
that shaped the identities of the region’s scholars throughout the nineteenth and
into the twentieth century.? In this way, Islamic law has become a core element of
our understanding of the Western Indian Ocean as a cosmopolitan sphere defined
by networked rather than territorial identities, by mobility and fluidity rather than
place-specific belonging.

This depiction of the practice of Islamic law as a connective element within
scholarly and commercial networks that flourished in the imperial age contrasts
markedly with the characterisation of the history of Islamic law under colonial
rule elsewhere in the British empire. Discussing the ‘Anglo-Muhammadan law’ of
India, Muhammad Qasim Zaman has coined the influential observation that colo-
nial rule transformed the fluid, adaptable processes of Islamic law that allowed for
very varied applications of the rules into a fixed codex, on the model of European
legal traditions.® Going even further, Wael Hallaq describes the influence of colo-
nial rule on the practice of Islamic law as profoundly alienating, transforming
embedded, intentionally moral forms of conflict resolution into rigid technical
prescriptions.* Variations on these contrasts persist when observing the present.
While Mwakimako describes Islamic courts in Kenya as subject to efforts to bring
them under state control, he sees these as only partially successful, and Erin Stiles
and Susan Hirsch describe the practice of these courts in Zanzibar and coastal
Kenya as flexible, evolving and accommodating, much like in Stockreiter’s and
Bishara’s accounts of earlier periods.®

The sources of this contrast are perhaps partly disciplinary. Anthropologists
and area studies specialists who are concerned with place-specificity, and who
may still feel they have to demonstrate that the regions they deal with were fully
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part of an Indian Ocean sphere, emphasise the continuing flexibility and adapt-
ability of Islamic law; the fact that it can be diverse without therefore being any
less Islamic.® By contrast, claims about the adulterating effects of colonial rule on
Islamic law come from scholars who do not have to argue for the Islamic as well
as cosmopolitan identity of their research sites. The problem that underlies this
contrast, then, is that of the status of African locations within the Indian Ocean
world. The region-specific scholars mentioned above, and many others such as
Kai Kresse and Matthew Hopper, have worked hard and successfully to bring the
East African coast into the narrative of the Western Indian Ocean cosmopolis.’
Yet in so doing, they have also highlighted that cosmopolitan towns tended to
create their own exclusions; that the cosmopolitan needs the yokel as foil, and
that mainland Africans tended to have the role of yokel foisted upon them.® Where
on the African continent the Indian Ocean world ends, then, remains an open
question.’

The present chapter discusses material that shows that this question remains
unsettled and unsettling for Muslims in the East African region today, and that
discussion of the role of Islamic law in East Africa’s societies can bring these
tensions to the surface. In other words, it does not share the focus in much of the
literature above on flexibility, continuity and the effectiveness of Islamic law as a
mediating practice and as a plank in the establishment of scholarly networks and
careers.'” But neither does it endorse the pessimistic account of the ossification
of Islamic law under colonial rule. It is concerned not with the practice of the
courts, but with the public debates on the role of Islam in the public sphere and
on Christian-Muslim relations in Tanzania today that the courts engender. These
debates, as will be seen, engage questions of history, belonging — thus cosmo-
politanism — and post-coloniality. They show that, while there are some voices
in favour of Islamic courts that imply a rigid understanding of Islamic law, of the
kind Zaman and Hallaq deplore, the main point of debating the courts is arguably
that they are ‘good to think with’ about much broader questions of religious, legal
and social pluralism. In so doing, they allow the articulation of a distinctive kind
of nostalgia for a more cosmopolitan past, which in turn allows the observer to
trace recent refractions of the old question of where exactly the cosmopolitan
Muslim ecumene of the Western Indian Ocean ends.

The material discussed here refers to post-colonial Tanzania. This is a con-
text where the courts were of long standing in the coastal area, and spread
inland in the nineteenth century in the wake of Muslim long-distance traders."!
That said, colonial rule here did not formalise them in the same way as in the
Zanzibar protectorate (the islands of Unguja and Pemba and the coastal strip of
Kenya), and their operations in the colonial period have so far remained largely
below the radar of both historical and Islamic studies scholarship.'? In the con-
temporary debate, too, the content and practical operation of the law, the bread
and butter of legal scholarship, are largely treated as a ‘black box’. Instead, the
discussion focuses on the lack of institutionalisation of Islamic law. Although
policymakers’ disinterest in the functioning of the courts can be traced to the
colonial period, it is at present presented as a consequence of the actions of
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Tanzania’s post-colonial state. As such, it is often integrated into a broader nar-
rative of what Muslim discontents and activists call the mfumokristo, roughly,
the ‘Christian regime’ in post-colonial Tanzania. By this they denote active,
coordinated efforts by a Christian establishment to minimise Muslims’ contribu-
tions to the achievement of independence and to marginalise them from political
power."

Talk of the mfumokristo is a distinctive Tanzanian form of Muslim discon-
tent about what Kresse has termed the displacement of East African Muslims
to a ‘double periphery’ since the end of colonialism: they have become mar-
ginal both to the new territorial and Christian-dominated nation-states they now
find themselves in, and to the Indian Ocean sphere that is not carved up into a
series of independent nation-states.'* Ironically, then, the post-colonial world of
nation-states entailed the loss of a cosmopolitan Muslim homeland." Yet again:
this Indian Ocean homeland was implicitly maritime; in other words, it had no
defined place for African mainlanders. What becomes visible here is that the
Western Indian Ocean sphere, where Islam at large and Islamic law in particular
are positioned as a catalyst of cosmopolitanism, has an uneasy relationship with
what lies beyond its borders on the African mainland. As Glassman, among oth-
ers, has shown, mainlanders were classificatory strangers, and indeed barbari-
ans, in this sphere throughout the late pre-colonial and into the colonial period.'*
Economically and politically, relations between the Indian Ocean sphere and the
mainland were warlike and exploitative during the era of Zanzibari hegemony,
when coastal traders mediated the extraction of slaves and ivory from the inte-
rior. My own work has been concerned partly with how conversion to Islam in
the colonial period helped mitigate this heritage.'” Nevertheless, the statements
on Islamic courts discussed below show that a distinction between ‘coastal’ and
‘mainland” Muslims retains a degree of traction in Tanzania. Thus while the
issue of the absence of Islamic law courts in Tanzania serves as a focal point for
Muslims’ discontent, it also re-energises old divisions.

These glimpses at the internal diversity of Muslims cast some light on both the
reach and the limits of Islamist mobilisation in Tanzania. This is not to say that
the divisions simply limit mobilisation or prevent radicalisation. (I would argue
that religious tolerance in Tanzania is much more than a failure of radicalisation;
it is a complex positive attitude.)'® Rather, the concern about Islamic courts does
serve to build bridges between radicals who hint at the need for the Islamisation
of the public sphere, and more moderate defenders of Islamic life-ways that they
posit as traditional. But it also becomes evident that the issue of the courts can
stand for, or aid the expression of, very different grievances and political visions.
The courts can be many things to many people. Notwithstanding assumptions
about the coherence and internal consistency of Islamic law made in connection
with debates on the courts, then, nostalgia for the courts does not homogenise
Muslims’ social attitudes or political stances. The conclusion will consider how
this observation can be related to the large-scale issue of the increasing rigidity of
Islamic law under colonial influence.
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Kadhis’ courts in Tanzanian history and
public debate: some background

There is some evidence, from the likes of the fourteenth-century traveller Ibn
Battuta, that specialists in Islamic law operated on what is now the Tanzanian
part of the Swahili coast in the fourteenth century. In the nineteenth century, the
practice of Islamic law, including court cases, spread up country with long-dis-
tance trade. Since the colonial period, Islamic courts here have been known, by
the title of their decision-making officials, as kadhis’ courts. They continue to be
debated under this label today. As coastal Muslims here did not have the special
status of their Kenyan neighbours, who officially remained subjects of the Sultan
of Zanzibar rather than the British crown, official oversight of and support for
these courts was very limited and left little paper trail. The overall direction of
change in the colonial period nevertheless appears much as elsewhere. That is to
say, colonial rule limited the scope of the application of Islamic law to family law,
including inheritance, marriage and custody matters but little else. As elsewhere,
the courts were run by British-endorsed judges recruited from the local ‘ulama’;
some of them were occasionally paid salaries.

As hinted at above, work by Mwakimako for Kenya and Stockreiter for Zanzibar
indicates further similarities with events elsewhere in the British empire. There
were pronounced efforts by officials to ‘reform’ the processes used in Islamic
courts, especially regarding evidence and record-keeping, and to induce judges
to explicate and formalise the content of the law. Nevertheless, Stockreiter also
demonstrated the ways in which Kadhis in colonial Zanzibar persisted in apply-
ing established standards of evidence. She also shows that courts continued to be
central to social negotiations about marriage and property, many of them initiated
by women. The literature on the post-colonial permutations of these courts chimes
with this emphasis. Erin Stiles in Zanzibar and Susan Hirsch on the Kenyan coast
both emphasise the courts’ continuing social embeddedness and women’s ability
to negotiate for tolerable outcomes in them.

These discussions on continuity vs. change and the posited alienating effects
of colonialism on Islamic law, though, are conspicuous by their absence in the
debates on kadhis’ courts in Tanzania today. Rather, the sources and processes
of Islamic law are typically taken as given, and the question of colonial-era trans-
formations or divergences does not occur. Instead, the starting point of the debate
is the current absence of kadhis’ courts from the mainland-Tanzanian legal sys-
tem, in contrast with Kenya and the islands, where they have survived. Their
abolition was part of a reform process that had already started in the colonial
period and culminated with the unification of the court system in 1963. Due to
the post-colonial dating of this unification, the abolition of kadhis’ courts is typi-
cally portrayed as an act of the post-colonial state. By extension, the debate on
demands for their reintroduction takes the form of debates on the secular nature
of the Tanzanian state (is it really secular or actually krypto-Christian, and if
it is secular, what does it owe its religious congregations?), and on religious
tolerance.
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The demand for reinstatement of the courts is frequently expressed in activist,
Islamist papers such as the Dar es Salaam-based Islamist weekly An-Nuur, where
their absence is cast as evidence of the state’s determination to stop Muslims
from leading properly Muslim lives. The discussion below, by contrast, focuses
on a close reading of a long exposition of the history and present-day problematic
of Islamic courts in Tanzania, published in the weekly newspaper Raia Mwema
(The Good Citizen), which has both Muslim and Christian authors on staff and
has published conflicting opinions on the courts. Its author, identified only as
Said, focuses entirely on the late-colonial version of the kadhis’ courts. He treats
them as a fully legitimate means for the application of Islamic law, and places
them in a seamless continuity with the pre-colonial period. The colonial nature
of these courts, in other words, is not reflected on, and there is no thought of
it having had any adulterating effects. Instead, the courts are placed within the
context of an on-going polemic about the place of Muslims in the post-colonial
Tanzanian polity.

The source, then, tells us much about the symbolic value of kadhis’ courts
to Tanzanian Muslims today, and their place in a narrative of Muslim political
alienation and victimhood. In so doing, though, it also illuminates issues that
are less explicit in current debates on Muslims’ relationship to the Tanzanian
state, but important to understanding their dynamism. Central among them is
the prevalence of nostalgia for the colonial past among sections of the Muslim
population, expressed here as fond reminiscence about a network of late-colonial
Muslim notables. By including figures from locations off the coast, the author
makes efforts to assert the inclusive nature, cosmopolitan character and geo-
graphic spread of Tanzania’s Muslim community beyond the coast. Nevertheless,
a lengthy anonymous online comment on the article calls out Said for overem-
phasising both the late-colonial prominence and post-colonial marginalization
of educated — which in this context implies coastal — Muslims. Text and com-
mentary together provide a vivid illustration both of the place-specific histories
which underpin the emergence of kadhis’ courts as a ‘wedge issue’ for Tanzanian
Islamists, and of the complications of speaking of Tanzanian Muslims as ‘one’
population.

The focus on one text and a critical commentary on it, then, serves several
aims. It allows a careful consideration of how much more than legal pluralism or
the correct execution of laws is at stake here. Above all, though, it is intended to
provide the reader with insight into how the debate and the grievances involved
are articulated by people living through it. This choice is informed by the obser-
vation that the Swahili-language public sphere is central to the debates examined
here. While it has found a number of perceptive observers and interpreters in the
scholars already mentioned, ensuring that it is heard in discussions of the Western
Indian Ocean remains an on-going effort. Moreover, the focus on these texts also
enables the drawing-out of at least some of the implications of the embattled state
of press freedom in Tanzania. Before turning to these texts, though, more back-
ground is needed on the rhetoric about marginalisation and political competition
that the issue of the courts is bound up with.
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A short history of Muslim—Christian
community relations in Tanzania

Tanzanian Muslims form the overwhelming majority of inhabitants in the Zanzibar
archipelago, which technically is one half of the United Republic of Tanzania, the
product of the unification of mainland Tanganyika with the former Sultanate of
Zanzibar in 1964. In practice, though, Zanzibar is dwarfed by mainland Tanzania,
with less than 2 million vs. over 36 million inhabitants. On the mainland, Muslims
form a large minority; some activists claim that Muslims equal or even exceed
Christians in number.'’ Reliable figures are unobtainable because the question
of religious affiliation has been removed from the census, in an unsuccessful bid
to avoid politicisation of this issue.?’ As this source also makes clear, Muslims
were deeply invested in the national project when it started in 1961, but many
have since come to think of themselves as marginalised in national politics and
mainland Tanzanian society.”! The reasons again reach back deep into the colo-
nial past, and are fairly typical of the heritage of British colonialism. Much of the
colonial Tanzanian education system was in the hands of missionaries, leading to
self-selection against Muslims pursuing secondary and higher education. In con-
sequence, they were under-represented in the higher echelons of the Tanzanian
administration after independence, when formal education became a prerequisite
for inheriting the state apparatus. Subsequently, they became under-represented
also in the entreprencurial class that has spun itself off from the ‘state class’ in the
course of neoliberal reform since the 1990s.%

While this source of Muslim discontent is fairly clearly traceable, there are
also more muted and more complicated undercurrents between Muslims and
Christians in the country. The anonymous commenter in the source alludes to
them when he raises the history of mistrust between ‘coastal’ and “up country’
people. The central issue here is that coastal Swahili culture used to cultivate an
ideological distinction between muungwana, ‘civilised (implicitly Muslim) citi-
zen’, and shenzi, up-country barbarian.”* Muslim identity or lack of it was part of
this distinction. In the nineteenth century, with the expansion of plantation slav-
ery, driven especially by immigrant Omani planters, on the East African coast,
this distinction began to coincide also with that between free person and slave.
Notwithstanding all the noise made about the anti-slavery credentials of British
colonialism, British rule endorsed the notion of coastal, and especially Zanzibari,
culture as a harbinger of civilisation on the ‘dark continent’, adding a racial tinge
as by 1900 recent Arab immigrants had become the ruling minority in Zanzibar,
with important representation also in coastal towns on the mainland.** Again, the
source hints at the heritage of this situation with the distinctly Omani names of
many of the makadhi mentioned, especially in the coastal town of Tanga, whose
legal tradition the author particularly lauds.

Decolonisation upended this form of civilisational cum racial thinking, most
dramatically in Zanzibar, where the overthrow of an ethnically Omani-dominated
successor regime was accompanied by a massacre of inhabitants of Arab descent.”
Unification with Tanganyika to form Tanzania followed shortly after, with a
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settlement negotiated between the presidents of both countries. Elsewhere in the
region too, coastal people who had conceived of themselves as part of a Western
Indian Ocean Islamic sphere, implicitly under the umbrella of British rule, found
themselves instead on the geographic margins of new nations that looked inwards,
to cultivators and (as it turned out chimerical) urban workers for progress, rather
than to the predominantly Muslim intermediate traders and plantation landlords
who had been the engine of prosperity (such as it was) before colonialism.?® This
was particularly salient in Tanzania, with its heavy policy focus on rural peas-
antries as the engine of economic liberation, and deep mistrust of the economic
and political roles of intermediary traders.”’” Meanwhile Christian Tanzanians
also elaborated a narrative according to which colonisation and mission together
became God’s means to lead them out of the dark ages of pre-colonial slave trad-
ing, slavery and ignorance, into the light of the modern nation.?® In this version of
Tanzanian history, the Arab presence is cast as villainous, defined by its associa-
tion with the slave trade.

Tanzanian Muslims from beyond the old Muslim towns also display ambiva-
lence towards the Arabicate heritage of coastal congregations; something hinted
at by the anonymous commenter, who chides Said for putting too much emphasis
on the role of ‘learned’ (read: coastal) members of the Muslim community. Bibi
Titi, whom he mentions as a counter-example, was by contrast of very plebe-
ian Makonde extraction (an ethnic group sometimes cast as particularly ‘back-
wards”).?? Add to this the fact that the British colonial regime allowed and to some
extent bankrolled kadhis’ courts, and Muslims find themselves in the ambiguous
position of pining for British imperial protection, even as they assert their com-
munity’s role in ending it.

Members of the Christian, anti-kadhis’ courts camp, in their turn, emphasise
the unimpeachably legal, formal and constitutional character of their arguments,
but a sense of mistrust and grievance against Muslims seeps through. It draws both
on the historical narratives just mentioned, and on fear of a recent Islamist revival
among East African Muslims, and its rumoured foreign backers.** In Zanzibar,
this Islamism has become the main vehicle also for the separatist movement,
which in effect recasts the colonial narrative of Zanzibar as an Islamic civilisation
on the edge of Africa to portray it as a civilisation that has fallen victim to ukoloni
mweusi, ‘black colonialism’.?! On the mainland, it often focuses on the claim that
Tanzania is governed by a mfumokristo, a Christian regime or conspiracy. All
these notions become clearer by examining Said’s text.

Remembering the courts, condemning the present

The article entitled ‘Kadhis’ Courts: Tanzania reaps the fruits of rejecting its
own history, was published on 4 February 2015. The publication venue, a weekly
journal called Raia Mwema, forms part of a specific media ecosystem. Tanzanian
media have been officially liberalised since the early 1990s, but are not therefore
free of state interference: there have been repeated closures or partial bans on
papers perceived as too critical.’> Moreover, while growth has in recent years
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been mostly on the tabloid end of the newspaper market, Raia Mwema markets
itself clearly as high-brow and, as will be seen, a defender of political virtue. This
is not without risk; a similar weekly was shut down in 2012 for being too critical
of the government.

Raia Mwema’s motto is muungwana ni vitendo, literally ‘the free person is
action’.* This phrase is the second half of one of the better-known Swahili prov-
erbs. The full sentence is ada ya mtwa kunena, muungwana ni vitendo, which
translates as ‘it is the custom of slaves to talk, while free men act’. There is a
certain irony in putting this motto on a product whose reason for being is text, thus
words. A charitable interpretation is that they emphasise their readership’s status
as free people who can and should be allowed to act, albeit by appealing to a claim
once used to denigrate the involuntarily unfree. In this sense, the motto can also
be seen as an assertion of political rights: as long as Tanzania’s citizens are recog-
nized as ‘free’, it is implied, they are also entitled to political action. Our author
Said’s first concern, though, is indeed with words. He starts by expressing very
widespread concerns about the deteriorating tone of public debate in Tanzania,
especially pertaining to religion.**

Anybody who enters social networks these days and reads up on the debate
about kadhis’ courts will be shocked by the aggressive language and some-
times slurs between those arguing the different sides. Both throw accusa-
tions and harsh words at the other. [...] One thing that emerges very clearly
from these discussions is that there is a great division between Muslims and
Christians concerning kadhis’ courts. Hatred and enmity have come out into
the open. How is this possible when our leaders tell us that the Father of the
Nation left us a stable foundation of unity?

By challenging the assumption that the ‘Father of the Nation’, in other words,
Tanzania’s first independent president Julius Nyerere, succeeded in uniting the
country, Said signals his lack of enthusiasm for Tanzania’s official political nar-
rative, which places heavy emphasis on Nyerere’s achievements and his pre-
cious heritage. He thereby immediately places himself on the oppositional side
of Tanzania’s political divides. Yet it is a question that academic observers, too,
are concerned about: how stable is civic peace in Tanzania; why or why not? Said
suggests that the debate on kadhis’ courts is as divisive as it is due to widespread
ignorance:

The soothsayers (wahenga) say the signal of rain is clouds. The question to
ask is, where have we as a country got stuck? The truth is that many of those
who are debating kadhis’ courts do not know the history of Tanzania, or if
you want Tanganyika, well.

The proverb can be taken as a call to trust the evidence of one’s eyes, rather
than assumptions or official discourses. The reference to Tanganyika, the colonial
name for Mainland Tanzania, signals sympathies with the Zanzibari separatist



Nostalgia, conspiracy theories and resignation 183

movement, whose supporters often insist on discarding the term Tanzania in
favour of Tanganyika on one hand and Zanzibar on the other. From this, Said
segues into a damning comment on the state of public and especially higher edu-
cation in Tanzania:

Among those who participate in the debate are grownups over fifty years of
age, but also youths who were born after the liberation of Tanganyika in 1961.
Now the question is, how come that these people [born post 61], who are now
the large majority, don’t known the history of their country? How come we
have had a University for almost half a century [...] and still until now our his-
tory is being uhm-d and ahr-d about, it has not been clarified? [...] I will not
proffer an answer now, even though I have one. What kind of history is being
taught in those universities that makes sure people do not know themselves?

While complaints about the state of the educational system are near-universal in
Tanzania, Said hints that something more specific and more sinister than general
institutional incapacity is at play. As will be seen, this ‘I have an answer, I will not
state it’ is a recurrent line in the article. It alludes to the claim that there are aspects
of Tanzanian politics that cannot be spoken about openly. In part, this is simply
a statement of fact: the press has been bullied in recent years when it brought
up issues that powerful people wanted to keep under the carpet. But beyond this
observation, there is a great diversity of different beliefs about shadowy factions
and forces ‘running’ or influencing Tanzanian politics, be they corrupt insiders,
foreign investors, ethnic networks or religious factions. In this sense, the mfi-
mokristo notion is part of a spectrum, and the fact that there are limits on freedom
of speech raises the credibility of this spectrum as a whole: if it is clear that certain
facts cannot be stated, then who is to know how many more there are? Media
repression, in other words, makes sure that the ‘rumour mill” keeps turning. But
Said quickly moves on from his hints, to a mainstay of the disagreements over
kadhis’ courts: Christian opponents insisting that support for a system of kadhis’
courts would be contrary to the Tanzanian state’s secularist principles. He chal-
lenges this objection by pointing out that there are Christian-run institutions that
obtain regular government funding.

Some of the contributors to the debate in the networks, typically Christians,
say “how is it possible that kadhis’ courts should be paid for by the govern-
ment, when the government has no religion?” Muslims answer by saying
“how come that the government provides billions every year for the churches
to serve their institutions, through the ‘Memorandum of Understanding’
(MoU)?” [...] For those who perhaps do not know about this treaty, it dates
from 1993, when the government of Tanzania signed it with the churches
[...] It is an understanding according to which the government iliridhia na
kuidhinisha — supports and endorses education, social and health services run
by the CCT [Christian Council of Tanzania] and TEC [Tanzanian Episcopal
Conference] in coordination with the government. The contract was [...]
signed by deputy prime minister Edward Lowassa.
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The big thing about this contract is the secrecy that surrounded the entire
plan, and moreover, it was signed without consulting or informing Muslims.
[...] In order to implement this treaty, the government had to make changes
to the Education Act of 1978, and it is only in connection with these changes
being brought to Parliament that Muslims found out [...] Another question is
how this significant matter was passed by the Parliament without hindrance?
Did it pass because the Muslims in Parliament thought it had benefits for our
country? Or did it pass because there are few Muslims in Parliament and they
were overpowered by their Christian fellow MPs, lacking a voice because of
their small number? If the latter is true, how did we get here and what is the
potential harm of this situation for the future of our country?

This comparison is somewhat misleading. The so-called Memorandum of
Understanding became necessary in the process of reprivatising facilities built
by missions that had been nationalised in the 1960s—1970s, in keeping with a
broader agenda of economic liberalisation. Unlike kadhis’ courts, the hospitals
and schools in question do not serve Christian congregations specifically, and
their functions are not specifically religious. Rather, they are essential pillars of
Tanzania’s anyway ramshackle medical and educational system. Said, though,
implies that the Christian affiliations of these institutions do in fact confer advan-
tages specifically on Christians. In so doing, he alludes to a widespread perception
among Muslims that Christian identity provides advantages especially in educa-
tional institutions, and again raises the possibility of conspiracy.

A person may ask why, then, the same government did not come up with any
plan [...] to provide funding for Muslim institutions, so that those might pur-
sue their own progress, like the churches’ ones? I will not answer this ques-
tion, though I have answers. Rather, let us move on to ask whether kadhis’
courts are so new a thing in this country as to cause such public disagreement
(mtafaruku) as we now witness?

Again, the allusion to the unspeakable, followed by a pivot towards the main nar-
rative of the article; the long and eminent history of kadhis’ courts in Tanzania
before their abolition by Nyerere. As Said puts it,

The truth is that when colonialism arrived in Tanganyika, it found Muslims
judging each other by their book.

Note the implication that Islamic law was something that could be established
with reference simply to ‘the book’, that is, the Qur an, rather than sprawling legal
traditions that fill libraries. Said goes on:

The missionary Johan Krapf came to Tanganyika and was received by Chief
Kimweri of Usambara in 1848. Krapf was received with the greatest gener-
osity, and he found Kimweri a Muslim, he knew to read and write in Arabic
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script and he sat in court at his council [...] It is obvious that Kimweri did not
pass judgment with reference to any ‘Order in Council’ from India because
the British hadn’t even arrived. Kimweri was passing judgments according
to the sharia, as Muslims on the coastal strip of East Africa have done for a
long time.

This is a remarkable appropriation of mission history. Johann Krapf worked in
Mombasa, a Muslim town in today’s Kenya, for many years. He made next to no
converts, but his travels provided rare sources on pre-colonial East Africa. Said’s
claim about Kimweri using sharia is unconvincing: keeping Muslim scribes and
familiarity with Islam were standard practice for rulers near the coast in his day
(the mid- to late nineteenth century), but they did not imply adherence to Islamic
dogma or law. In fact, Kimweri has been discussed as emblematic of indigenous,
neither Christian nor Muslim, religious practice in a groundbreaking and still
much-quoted study.*® This account treats him as representative of a religious and
political tradition in which kings were held responsible for ‘cooling the land’,
thereby protecting harvests. For Said, by contrast, starting his historical account
with Kimweri is a way of emphasising the relevance of Islam to Tanganyikan
history beyond the coast. This agenda is still at work in the next paragraph, which
also begins to draw the image of the late-colonial Muslim notable:

I reached a state of understanding in the Tanganyika of the 1950/60s and
I have memories of these kadhis’ courts. Some of their judges I have seen
with my own eyes; some as they worked in court passing judgment, oth-
ers on the street as they exchanged greetings with my elders. I remember
Sheikh Abdallah Simba [simba = ‘lion’] from Songea [...] If I close my eyes
it is as if I saw him now [...] He used to come to Dar es Salaam in his
Land Rover, driving himself, and he always wore a kanzu [the long robe
worn by coastal Muslims], coat [European-style suit jacket], and tarbush.*
He had two children, Bi Habiba and Mwajuma. Bi Habiba was the same
age as my mother, and she was a nurse at the Princess Margaret Hospital
(now Muhimbili Hospital), but Mwajuma was the age group of my elder
sister. Mwajuma attended the St Joseph’s Convent School (now Forodhani)
[...] Sheikh Abdallah Simba worked as a judge at the court in Songea, using
Islamic Law, and he was friendly with my grandfather Salum Abdallah since
their shared youth in the Dar es Salaam of the 1920s [...] He owned two
homes [in Dar], one on Kipata Street (now Kleist Sykes Street) and one on
Somali Street (now Omari Londo Street). The names of these streets have
been changed in order to preserve the memory of those elders Kleist Sykes
and Omari Londo who left a large mark on the history of the liberation of
Tanganyika.

This passage sets the tone for the main body of the article: detailed and affectionate
reminiscences about late-colonial Muslim scholars who worked as kadhis. Said’s
first example is a man who worked in a region, Songea, that is typically associated
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with a very assertive Catholic mission, and whose name suggests recent African,
rather than Arab, ancestry.’” The details of his dress style evince the self-assured
respectability that this milieu enjoyed in the economically prosperous 1950s, the
straddling of Arabicate and Europeanate elements indicating cultural and political
accommodations that appear very comfortable in hindsight. Abdallah Simba’s
daughters, too, moved between their Muslim home and both Christian and colo-
nial institutions — Princess Margaret Hospital, no less — apparently without fric-
tion. The nostalgia is palpable. Said elaborates:

There was also Sheikh Said Chaurembo [cha urembo — ‘thing of beauty’],
who was a judge at the Court of Kariakoo [Dar es Salaam’s oldest and live-
liest Muslim neighbourhood]. Chaurembo was a member of the Political
Subcommittee of the Tanganyika African Association [TAA, i.e. the precur-
sor to the Tanganyika African National Union (TANU) that led Tanganyika
to independence under Nyerere] in 1950. This committee, under the Mufti
Sheikh Hassan bin Amir, contributed significantly to the effort to build up
TANU in 1954 and to make Nyerere its leader in the pursuit of decoloniza-
tion, but here is not the place to explain this.

This paragraph raises another abiding theme of Muslim discontent in post-colo-
nial Tanzania: Nyerere’s and TANU/CCM’s failure to show proper appreciation
for the contribution of Muslims to the struggle for independence, often described
as an active effort to wipe out the memories of this role. After asserting the
Chaurembo family’s role in shaping their city by enumerating the buildings they
owned, Said elaborates this point with reference to Said Chaurembo’s nephew
Abdallah:

Sheikh Abdallah Chaurembo was a learned man in the Muslim religion,
who was deeply involved in the efforts to obtain Tanganyika’s freedom.
He was present in the meeting of TANU that was held in Pemba Street [in
Kariakoo] one night in 1955, when the big point on the agenda was how
TANU would dampen the role of Islam in the party, in order to reduce the
perception that TANU was a party of Muslims [...] This was an important
issue in order to enable Mwalimu Nyerere to lead the struggle for independ-
ence in peace. Together with Sh. A Chaurembo, at this meeting there was
also Sh. Nurdin Hussein and Rajab Diwani, but the main speaker and the
one who pushed the agenda, brokered an agreement and got a declaration
passed by TANU was Mufti Sh. Hassan bin Ameir. The declaration [that
resulted from the meeting] stated that anybody who would bring udini, reli-
gious division or discrimination, into TANU, would be “removed” [...] a
person may ask themselves, how come that in the history of the liberation
of Tanganyika one doesn’t hear these names mentioned? Is it not somewhat
surprising that these patriots should have fought for Tanganyika’s liberation
in order to install a government that would then break the foundations of
their religion?
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I have found no reference to this meeting in the authoritative account of TANU’s
campaign, John Iliffe’s Modern History of Tanganyika, or other work on the late
precolonial/early post-colonial period.*® But this silence provides no conclusive
reason to assume it did not happen. Indeed, Iliffe does observes that popular
enthusiasm for independence was initially greater among Muslims. They had
fewer cultural conflicts to deal with than mission-educated Christians invested in
a more clearly Europeanate version of modernity. By bringing up this meeting,
Said claims that Muslims effectively gave up their predominance in the independ-
ence movement in the broader national interest. The subsequent fate of the courts,
then, shows that they have been poorly rewarded for this selflessness.

Said then provides further examples of the scholarly families that used to run
kadhis’ courts in Tanga, a coastal town, as well as Moshi and Arusha near Mount
Kilimanjaro, and Tabora, an early centre of Islam in Western Tanzania, far from
the coast, due to its large Arab trading population in the nineteenth century. He
points out connections between late-colonial kadhis and later generations of these
families, who continued their religious learning or branched out to other achieve-
ments (in one case, a sheikh’s sons excelled as footballers on the national team).
With evident nostalgia, he recalls a network of mutually endorsing, cooperating
scholar-notables, much as were found in other Muslim societies of the Western
Indian Ocean and beyond.

Evidently, the late colonial order provided these men with a scope that was
later lost. Part of this decline was economic: Abdallah Simba’s Land Rover sug-
gests a level of economic comfort, tied to the post-war commodity boom, that
would turn out to be fleeting. Yet other mechanisms of this decline remain to be
clearly established. For example, TANU/CCM’s stringent rules against entrepre-
neurial activities by its office holders during its socialist phase from ca. 1967 to
1986 meant that anyone who held a party office had to give up or hide acting as a
landlord, and the same period also saw the aggressive nationalisation of housing
stock.* Said, though, now focuses on the 1963 legislation that created a unified
court system, in the process abolishing a variety of local courts with colonial
roots, including the so-called liwalis’ courts that had defrayed the functions of
kadhis’ courts since 1952. He portrays the move as a surprise:

The situation was like this: all of Tanganyika had its kadhis’ courts; there was
no thought of there being an agenda to erase them after independence. What
caused the government in 1963 to break up these courts? I have an answer
but I will not present it.

Again the ‘I know but won’t say’, obliquely raising anti-Muslim conspiracy theo-
ries. Next, Said broadens the issue from the loss of the courts to the status of
Muslims in Tanzania at large, and explicates his conspiracy theory.

Some say that introducing kadhis’ courts would break the unity of the coun-
try. This raises the question: does Tanzania have this much-mentioned unity
at the moment? Why are there so many complaints from the side of the
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Muslims, saying the government practices religious discrimination against
them? This began as a slight murmur for many years and then burst out into a
loud voice, that our country is governed by a mfumokristo. In 2012, Muslims
held many meetings across the country, in order to make this issue public.
The videos of these meetings have spread across the country in the [social
media] networks.

The term mfumokristo, as already mentioned, entails the assertion that Christians
and in particular Catholics, led by the Catholic Nyerere, quickly marginalised
Muslims from political power in the early years of independence and have been
working ever since to reserve the fruits of independence to Christians.*® Having
thrown out this divisive term, Said ends by calling on the government to respond
to the accusations of Muslims, and promising to elaborate further on what went
wrong with post-colonial Tanzania.

Unfortunately, the government is quiet until now. The observer may wonder
why the government maintains silence on such a significant and dangerous
accusation? Is it quiet because what Muslims say has no truth or merit to it, or
is it quiet because it fears opening a Pandora’s box? I have an answer to this
question, too [...] I think, reader, you have been able to learn, even if only
in outline, a summary of the history of our country as it was. How we have
arrived at this uhasama [divisiveness] we now find ourselves in is a separate
question, and God willing we will discuss it.

This paragraph is another study in the use of insinuation and rhetorical assertion.
It would be absurd for the author to have stated all his claims while thinking
them without merit; obviously, then, Said implies that the government fears a
Pandora’s box. The reference to “our country as it was”, meanwhile, once more
evokes a sense of loss; of regression rather than progress since independence.
While his vagueness is well suited to conspiracy talk, which tends to depend on
assertion without proof, it is also strategic in a context where press freedom is
precarious, allowing Said to potentially disown some of the more divisive impli-
cations of his writing if challenged by the authorities. In this regard, the arti-
cle again demonstrates the deleterious effect of fear of sanctions on the clarity
of public debate. But by calling his own assertions dangerous and emphasising
growing Muslim discontent, Said also hints at the possibility of future unrest.
His prose balances between evasion, insinuation, elegy for a lost age and quiet
threat. An online response suggests that these ambiguities were not lost on the
readership.

Internal dissent: a critical response by an anonymous reader

At the time the article appeared, Raia Mwema online provided a comments func-
tion that provides a window on responses to some of the paper’s content. Through
this route, Said’s work found a very vocal critic. Though their comment starts out
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with praise, it quickly moves on to criticise conflations and inaccuracies in Said’s
article:

Writer, you have written a good article about what kadhis’ courts were like
in Tanganyika, but this is not a summary of the history of our country as
it was [...] Kimweri ye Nyumbai was a chief and he passed judgment like
other chiefs according to traditional law and not like kadhis’ courts; not all
his government or all Shambaa [Kimweri’s ethnic group] were Muslim. You
have correctly identified the names of the sheikhs in the courts, but you have
failed to state clearly who started these courts officially in Tanganyika and
who paid for them, I think you know and you wouldn’t want your umma to
know.

The commentator points to the fact that Said’s article effectively endorses a colo-
nial institution, as the colonial kadhis’ courts were backed and in part financed by
the colonial government. They hint that this dependence on colonial support con-
stitutes an embarrassment. Next, the critique moves on to social divisions which
Said’s nostalgic vision of late colonialism is accused of papering over.

This article has not fully established the facts of [...] that time, for exam-
ple the constant mistrust that reigned between people from the coast and the
interior, Muslims and Christians, businesspeople and government workers,
educated and uneducated people, and so on.

This sounds somewhat like the official government line on TANU and Nyerere,
which emphasises their achievement in overcoming these divisions. But the critic
takes the point somewhere else, enumerating Muslim independence campaigners
whom Said did not mention, and emphasising that their aim was not to profit from
independence:

This meeting at Pemba Street in 1955 to reduce the role of Islam is not
described truthfully. The fear of tribalism and religious division was real,
and therefore Ally Sykes and Dossa Aziz started the effort to “sell” a school-
teacher, a Christian, an educated man who did not know how to wear cither a
kanzu or long trousers, and who spoke up-country Swahili [i.e. Nyerere], and
part of the effort was to buy him the required clothing. Many people, from
both coast and interior, were not ready to be led by [Nyerere]. The effort was
directed towards obtaining freedom, not towards obtaining wealth or fame in
history.

By presenting a divergent account of this meeting, the anonymous critic sig-
nals that they are no less an insider to the history of Tanzanian Muslims in the
period than Said. The claims about Dar es Salaam’s Muslim elders having paid
for Nyerere’s first proper suit circulate in Kariakoo, the heart of Muslim Dar es
Salaam.*! The commentary thus joins Said in emphasising the importance of
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Muslims’ contribution to the independence movement, and their selflessness. In so
doing, though, it also chides Said for giving the impression that a role in the inde-
pendence movement should have led to personal gain or prominence. Moreover,
by enumerating the divisions of late-colonial society, the commentary highlights
the social divisions, including among Muslims, that Said sought to minimise. It
then goes further by challenging Said’s implication that marginalised Muslims
face marginalising Christians as two discrete, internally homogeneous groups:

That Christian institutions of social service are being given billions and do
not pay tax is a major misrepresentation, no matter what religion the person
pushing it follows; [...] it is a way of building lies and hatred in society.
Writer, you say the Memorandum of Understanding [concerning state sup-
port for Christian-run institutions] was put in place secretly without Muslims
knowing. The question arises, who was the President of the Republic? Alhaji
Ali Hassan Mwinyi, and the finance minister was Kighoma Malima, later
Jakhaya Kikwete!!! They are all Muslims, and you say that those handling
the files of this country did not have word? This is an obvious lie.

Unlike Said’s claims, then, the commentator insists that Muslims were informed
of and involved in the drawing up of the Memorandum of Understanding. This
disagreement is based on divergent uses of the term ‘Muslim’: the critic takes
involvement of individual Muslim politicians as tantamount to Muslim repre-
sentation in the decision, whereas Said was referring to involvement by Muslim
activist organisations. Further, where Said saw Christians in government and in
Christian institutions safeguarding each other’s interests, the critic merely sees
pragmatic considerations at work:

when the [Christian social service] institutions were returned to the citizens
[de-nationalised], it was necessary for the government to make a new con-
tract because the government’s approach is to provide these services for free,
but it is necessary to meet the costs, for example of KCMC [Kilimanjaro
Christian Medical Centre, run by the Lutheran Church], Ndanda hospital [run
by Catholic missionaries] and so on. The churches provided these services
without a direct benefit for their believers, as it was with the cooperative
societies that were nationalised.

The critic further emphasises that nationalisation, and by extension its reversal,
was not a religious issue, but a policy one, and emphasises that there were Mus/im
institutions that remained under the control of their religious sponsors:

When Mwalimu [teacher, an honorific used for Nyerere] Nyerere national-
ized social service institutions, he did not call Muslims to debate, but rather
the cabinet, and he made a decision based on [policy] considerations, not only
for Christian institutions, see for example the Aga Khan and others. But the
Muslim institutions were not touched!!! Why, because Mwalimu knew the
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importance they had for Muslims and he did not want them to remain behind
progress-wise.

The allusion to not leaving Muslims behind refers to the widespread perception
that they were behind in the 1950s, which was well-founded certainly with regard
to their educational status.** That the Aga Khan hospital was left under Ismaili
control to support Muslim advancement is nevertheless a charitable interpreta-
tion: the Ismailis were Indian, and there is good reason to think that the Nyerere
government considered the Indian minority to have profited unduly from their role
as commercial middlemen in Tanzania.* Leaving them in charge of the hospital,
then, was a way of making them contribute to social services. The commentary
here illustrates the fungibility of political choices and events; their capacity to
serve very divergent political narratives. Where Said saw an anti-Muslim agenda,
his critic sees special consideration given to them.

Having taken issue with Said’s representation and interpretation of political
events and facts during the Nyerere era, his critic turns to a more fundamental
point concerning the status of Islamic courts. Pointing out that Muslims complain-
ing about the lack of courts are in a minority, he states that:

It appears, then, that not all Muslims need kadhis’ courts, and that they are
not essential like the five pillars of Islam, they are not one of the things abso-
lutely needed to stabilize society or the Muslim umma.

This claim would meet with vociferous rejection from Said and other campaigners
for the courts, who insist that the courts are essential for Muslims to live their reli-
gion properly. The critic indirectly acknowledges this stance, by pivoting towards
the broader question of Christian-Muslim coexistence in Tanzania, Muslims’ role
in government, and Nyerere’s role in shaping them.

If you start asserting a mfumokristo in order to demand the rights of Muslims,
this is somewhat threatening [...] Nyerere respected Muslims a lot [...] he
had a forum called the Elders of Dar es Salaam, every time he had a difficult
decision to make in government, like the Ugandan War, he believed in their
wisdom and good judgment, he did not want his neighbours in Mikocheni to
be bought out or moved for any reasons. It was the elders of Dar who chose
him as leader of TANU and not he who preferred them. For this reason, he
respected true [literally safi, ‘clean’] Muslims for their wisdom, and after
independence he gave them leadership.

The critic’s rejection of assertions about mfumokristo, then, takes a similar form
as these assertions: it is based on hearsay about informal connections and mutual
accommodations, now in the form of Nyerere’s ‘council of [Muslim] elders’.
The informal character of this council and of its members’ credentials, moreo-
ver, serves to counter a further plank of the mfumokristo narrative, namely that
Christians monopolised power by marginalising Muslims in higher education.
Thus, the critic asserts:
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in some cases [Nyerere chose them] despite their limited education, he knew
that it is good judgment and wisdom that lead, not worldly education, even
if the manager in chief needs education. For example [the Nyerere-era vice-
president Rashidi] Kawawa, and a living example is [Nyerere’s successor]
Rais Alhaji Ali Hassan Mwinyi, it was not as if he had a lot of education, but
their reputation for leadership at every level, from when he started in govern-
ment until now in retirement, was high and solid; it was not a question of
degrees from universities.

Besides countering the narrative that Muslims were marginalised politically by
their marginality to higher education, these claims combine with those about
Nyerere’s council of elders to give the impression that Said’s view of Muslim
notables’ networks is partial, partisan and restricted; in effect, that Said is elitist
by focusing excessively on networks of predominantly coastal notables who lost
out personally from the closure of the kadhis’ courts. Said’s critic ends with a plea
against divisive mis-statements of history:

Comrade writer, [ have read in social networks and found that often argu-
ments and topics are built up with reference to events or issues that did not
occur, and often history is used selectively or untruthfully. But we have free-
dom of opinion and it is your right, but look at Somalia, Chad, Mauritania,
where they are now, and where Nigeria is going. Forget Iran, Iraq, Pakistan,
Egypt and Algeria. Let us learn from Malaysia and Indonesia.

The commentary here states the liberal observer’s dilemma when faced with
activists’ half-truths: repressing them would breach the principle of free speech,
yet their potential political effects are worrying. The use of the term ‘comrade’,
ndugu, as an address is friendly, and perhaps a touch admonitory, as technically a
ndugu is both a close and a slightly junior relative. Moreover, it evokes the politi-
cal language of the Nyerere era, when the use of this term was encouraged as an
analogue to the English ‘comrade’. The writer, then, again signals his own loyalty
to the heritage of the Nyerere years. The enumeration of countries to emulate or
not, meanwhile, acknowledges the widespread difficulty of negotiating religious
pluralism in post-colonial states, pitting countries that have experienced signifi-
cant religious strife or repression against others that have maintained relatively
peaceful coexistence.

Conclusion: duelling views of the unsettled western
border of the Islamic Indian Ocean sphere

It is evident that Said’s and his critic’s claims are concerned less with the practi-
calities and legal aspects of a possible Islamic court system in Tanzania than with
broader questions of political history, legitimacy and relations between Muslims
and Christians. In a sense, their ability to take the content and process of Islamic
law for granted, as something to be derived in an apparently obvious manner from
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‘the book’, can be said to provide evidence of the problematic raised by Zaman
and Hallaq.** Neither Said nor his critic have anything to say on the procedural
complexities of Islamic law and how it could accommodate or contribute to legal
practice in a multi-religious setting. Moreover, rhetoric about mfumokristo is often
and easily integrated into a Tanzanian version of Islamist discourse that portrays
Islamic law as of necessity all-encompassing, coherent and rigid. Said’s critic
acknowledges this when he describes mention of mfumokristo as threatening: it is
so not only because it involves conspiracy-theorising and blame-mongering, but
also because the solutions proposed to it often involve rather absolutist views of
Islam.®

Yet the late-colonial practice of Islamic law that Said remembers so fondly
was, in fact, already compartmentalised and limited; a product of the kinds of
colonial realignments critiqued by Hallaq and traced by Stockreiter in Zanzibar.
Concomitantly, it had little to do with the absolutism of those contemporary
political Islamists who demand that Tanzanian Muslims strive to live by ‘God’s
law’ alone. Nevertheless, as long as the focus of mobilisation is the comprehen-
sive absence of kadhis’ courts, the substantive law they might use, their possible
procedures and scope, do not even come into sight as a problem. Arguably, the
reinsertion of the practice of Islamic law into the state’s legal framework has
become one of the core aims of Tanzanian Islamist activists partly because it can
be presented in deceptively concrete and unambiguous terms, while leaving the
complications of legal interpretation for later.

One implication of this approach by East African Muslim activists is that they
continue to struggle on terrain defined by, and in terms derived from, the herit-
age of colonialism: that of the ex-colonial state. They struggle to be included in
or to achieve control of a post-colonial, ‘Western’ and modern political project;
there is no escaping the Western-derived categories of statehood, governance and
law. This outcome is again in keeping with those accounts that see Islamic law
as transformed by the colonial encounter, and its pre-colonial social life, organic,
embedded and moral, as unrecoverable. It also chimes with a larger-scale critique
that sees not just post-colonial Islamic legal practice, but the entirety of the insti-
tutional framework of the nation-state as alienating and constraining.*

Yet how does this account of colonial-era ossification feeding into the era of
post-colonial Islamist political contestation sit with the observations on the still-
flexible, still-embedded practice of Islamic law by legal anthropologists?*” One
part of the answer is that the compartmentalisation of Islamic law into the sphere
of personal and family law only, and in the case of mainland Tanzania outside the
formal court system, has allowed it to continue functioning in a socially embed-
ded and flexible way within this limited sphere. Limitation of the scope of Islamic
law, in this way, arguably had effects that ran counter to those of the elaboration of
flexible legal process into rigid legal rules. In part, the relatively off-hand attitude
of colonial administrators to the goings-on in East African Islamic courts reflects
the fact that Zanzibar (that is, the islands that are now part of Tanzania, and the
coastal strip now part of Kenya) was a British protectorate, rather than a full
colony. Beyond this, though, the disinterest of British officials in kadhis’ courts in
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colonial Tanganyika is likely to reflect the generally dismissive, routinely racist
attitudes of colonial officials towards ‘black’ African Muslims. They were per-
ceived as inauthentic, Islam a mere ‘veneer’, and therefore both un-threatening
and uneducable; neither deserving nor likely to profit from official attention.*
The perceived marginality of these Islamic legal practitioners to the Indian Ocean
sphere, in other words, allowed their practice to continue with little official inter-
ference in the shadows.

The texts discussed above show that the dichotomy of Islamic maritime civi-
lisation vs. continental African barbarism that underlay this colonial-era dismiss-
iveness still haunts the debate on kadhis’ courts. Said’s and his critic’s views of the
last days of the kadhis’ courts’ colonial existence and of post-colonial Tanzanian
politics trace out very different ways of imagining the Indian Ocean sphere. To
Said, the kadhis’ courts are part of a cosmopolitan past he wants recovered. The
focus is on reinstating the ‘ulamda’; the Muslim scholar-notables who, in Said’s
telling, straddled the worlds of late colonial respectability — Land Rovers, mis-
sion schools and tarboushes — and of nationalist activism with ease. The evident
attractiveness of this lost world to the author provides indication also of the depth
of the bitterness at the ‘u/ama’ being robbed of the fruits of the independence they
helped bring about. The care Said takes to portray the people involved in running
the courts as diverse, with Arab, ‘coastal’ names mentioned in one breath with
notables from Christian-dominated up-country towns, shows his determination
not to let this be dismissed as the niche complaint of a narrow coastal elite.

His anonymous critic is nevertheless swift to pick up on the contradictions sur-
rounding the historical moment Said idealises. The critique alludes to the colonial
underpinnings of the court system, and explicitly invokes the salience of social
divisions and hierarchical thinking in the milieu Said describes. By emphasising
differences in educational status among Muslim independence activists and accus-
ing Said of focusing on the better-educated ones, the commentator portrays Said’s
version of the ex-kadhis as precisely the kind of disgruntled, self-seeking elite
Said did not want them to be seen as. Conversely, the critic insists that Muslims
distinguished not by education, but by commitment and character, were given due
influence within Nyerere’s government. S/he portrays the post-colonial dispensa-
tion as counteracting petty social divisions that had prevailed under colonialism,
subverting Said’s claim to authoritative historical knowledge and his characterisa-
tion of a seamless milieu of late-colonial cosmopolitans.

Thus, while campaigners for the reintroduction of kadhis’ courts in Tanzania
tend to portray them as an unproblematic universal feature of Muslim societies,
Said’s statements open up a maze of place- and time-specific historical claims and
counter-claims. The ironic outcome brings to mind Iza Hussin’s careful examina-
tion of changes in and the institutionalisation and operationalisation of Islamic
law in colonial Malaysia. It occurred in conversation with other Muslim parts of
the British empire, but with the help of local elites and in a manner that was deeply
imbricated with the distinctive politics of accommodation between these elites
and British imperialists in this particular setting.*” Similarly, the East African dis-
cussion on kadhis’ courts appears unable to quite escape the accommodations
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between British residents and the Zanzibari authorities that co-produced the colo-
nial discourse of Islam as an outside civilising force in East Africa.*

Combined with the accommodations in legal practice that occurred in the
shadow of officials’ racialised contempt for the practice of Islamic law among
Africans, these observations highlight that while the states and legal systems
bequeathed by colonialism invariably pose problems to the continuing practice
of Islamic law, these problems take on many forms, patterns and directions. A
dichotomy between pre-colonial flexibility and connectivity, as per Bishara, and
present-day rigidity catalysed by colonial intervention would be misleading. The
diverse and ambiguous outcomes are not well understood in terms of encounters
between ‘imperialism’ on one hand and ‘local societies’ on the other. Rather,
these were encounters between different imperial actors and different factions in
the societies they encountered, shaped by time- and place-specific contexts.

Likewise, there are today different disciplinary factions among the academ-
ics observing these outcomes, and their different normative assumptions fur-
ther increase the diversity in findings. In particular, scholarship based heavily
on written, English or Arabic-language, sources tends to emphasise cosmopoli-
tan networking and inclusiveness within the Western Indian Ocean, while more
fieldwork-based scholarship, drawing on Swabhili oral sources, sees ruptures and
place-boundedness. By contrast, in the history of Islamic law, work on Arabic-
language sources has been more focused on colonialism catalysing greater rigid-
ity, whereas Swahili-language work gives more space to continuing fluidity and
accommodation. In this manner, academic work, too, is haunted by long-standing
ways of mapping cultural difference on geographic location. This observation is
not intended to undermine any one of these specialisations and approaches, but
rather to appeal for greater interaction across these sub-disciplinary boundaries,
so as to examine their underlying assumptions together.

Two more points deserve to be made quickly. First, Said’s anonymous critic
gives some indication of the reasoning of those Muslim notables in Tanzania who
do not see the need to challenge the state. Views such as theirs do not often make
it into the media, where critical Muslim activists on one hand, and Christians
opposing the courts on the other, are much more vocal, or indeed into academic
discussion of Islam in East Africa, which tends to focus either away from politics
or on political radicalism. Said’s critic, then, provides a rare insight into the diver-
sity of Tanzanian Muslims’ views of the state they inhabit. S/he intimates that
the post-colonial dispensation helped moderate hierarchies and bridge divisions
that colonial rule had cultivated, including those between Muslims of different
backgrounds. The critic’s refusal to take an oppositional stance, then, is based
not on resignation or fear, but rather on a positive view of the accomplishments
of the post-colonial state. This intervention, then, shows that the reach of Muslim
discontents’ activism is limited not only by effective repression or mainstream
Muslims’ political quiescence, but by actively positive endorsements of the post-
colonial state by some Muslims.

Last, the conspiratorial hinting and the allusive language in Said’s and his
critic’s writings provide a vivid illustration of the way conspiracy theorising
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feeds off the lack of freedom of speech, and concomitantly of information.
Despite limited everyday intervention, the threat of official retaliation hangs
over media organisations in Tanzania. This, in turn, creates justified mistrust
concerning the completeness of political information openly available. Amid
this lack of space for open debate in the media, for verification and rebuttal,
incendiary claims can thrive even if factually incorrect. Lack of press freedom,
in this sense, ultimately works to the advantage of conspiracy theorists, as it cre-
ates a space where unsubstantiated assertions can claim a spurious legitimacy.
The elaboration of the need for, and absence of, kadhis’ courts into a symbol
of Muslims’ oppression takes place partly in this space, creating disagreements
that are impossible to settle because, as so often, there is no agreement on the
facts.
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