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CHAPTER ONE 

INTRODUCTION 

Actions are defined by intentions, and to every person what he intends 
(innama al-a'mal bil-niyyat wa-innama li-kull imri'in rna nawa). So whoever 
emigrated [participated in the hijra] for God and His Messenger, then his 
emigration was for God and God's Messenger, and whoever emigrated 
for worldly benefits or for a woman to marry, his emigration was what 
he emigrated £x. I 

This ~adlth is cited repeatedly in virtually all manuals of Islamic law. It 
highlights the important role of intent in defining actions and serves as 
a backdrop for jurists' formulation of the rules of law. Joseph Schacht 
calls intent nothing less than "a fundamental concept of the whole of 
Islamic religious law, be it concerned with worship or with law in the 
narrow sense."2 Medieval Muslim jurists treat intent as a component 
of nearly every legally relevant action, from purification and prayer, to 
sales and divorce, to fornication and murder. In Islamic law, intentions 
are a constitutive element of human actions, critical to the legal assess
ment of those actions. Indeed, aside from religious faith itself, intent is 
arguably the most important subjective or 'internal' component of the 
actions prescribed, proscribed, and evaluated by Muslim legal scholars. 

This is not a situation peculiar to Islamic law. Legal systems, when
ever and wherever they are found, often wrestle mightily with the mat
ter of intent. Law, whether secular or religious, by definition seeks to 
regulate human actions, and for most legal systems, human actions are 
understood to involve a subjective component, which is at times a mere 
nuance, at others absolutely definitive. Any American with a television 
knows at least something about the American legal distinction between 
first- and second-degree murder, and between murder, manslaughter, 

I This ~adlth is found in most major collections, including al-Bukhari, Muslim, 
al-Nisa'i, al-Tirmidhi, and Ibn Maja, although it is not in Malik's al-Muwatta'. See 
AJ. Wensinck, Concordance et indices de la tradition musulmane (Leiden: Brill, 1936-1988), s.v. 
"Niyya." Wensinck cites some 25 ~adiths employing the term nryya. However, the one 
given here is the only one of these consistently cited infiqh manuals. 

2 Schacht, An Introduction to Islamic Law (Oxford: Clarendon, 1964), 116. 
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2 CHAPTER ONE 

and justifiable homicide---distinctions which all hinge on the intent of 
the killer. In contemporary, secular, Western law intent is generally a 
critical element, especially of contract and criminal law. The same can 
be said of Islamic law, which adds a dimension of ritual law not found 
in Western secular law and where intent is also central. 

If intent matters greatly in Islamic law, Islamic law itself matters 
greatly to Islamic society. While theology, philosophy, mathematics, 
astronomy, medicine, and so forth all reached impressive heights of 
sophistication in the medieval Islamicate world, law, the undisputed 
queen of the sciences in medieval Islam, held a certain pride of place. 3 

One reason for, and one dialectical result of, the centrality of Islamic 
legal discourse is the function it served as a site for theological, ethi
cal, anthropological, sociological, political, and other kinds of reflection 
(law has been called "theology par excellence in the Islamic tradition"4). 
It may be that the very structure of a monotheistic worldview pushes 
law to the center of human concern. As Bernard Weiss observes, "Law, 
it seems, is integral to monotheistic religion. The world's sole creator 
is necessarily by right its sole ultimate ruler, legislator, and judge. All 
law worthy of the name must therefore originate with him.'" When 
the single, omnipotent and omniscient creator is believed to have spe
cific preferences and requirements for human behavior, and both social 
order and individual eternal fate rest on adherence to those prefer
ences and requirements, they naturally display an eclipsing bright
ness. 

So intent is a central concern of Islamic law, and law is a central 
concern of most Muslim societies. A fuller understanding of Islamic 
societies, then, would be aided by a fuller understanding of the role 
of intent in Islamic law. The specific understanding of the nature and 
function of intent varies even within a single legal text, as the author 
moves from ritual, to economic, family, and penal law. The task at hand 
is thus to examine each of these legal spheres in turn. The results, it 
might be hoped, will be more than the sum of the parts, illuminating 
not only previously unnoticed aspects ofIslamic ritual, contracts, family 

3 See G. Makdisi, cited in Bernard 'Neiss, "Law in Islam and in the West: Some 
Comparative Observations," in Islamic Studies Presented to Charles] Adams, ed. Wael 
B. HaUaq and Donald P. Little (Leiden: Brill, 1991), 243· 

+ ''Veiss, "Law in Islam and in the West," 243. 
j VVeiss, The Spirit of Islamic Law (Athens and London: University of Georgia Press, 

1998), I. 
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structures, and so forth, but the Muslim legal understanding of the 
nature of human action and agency, the self, and the relation of the 
self to society and to God. 

The overarching arguments of this book are that, in general, Mus
lim jurists treat intent as definitive of human actions most of the time; 
that when they do not, they have specific reasons for this; and that the 
differences among the types of actions with which Islamic law is con
cerned (such as ritual, contract, family, and penal law) are reflected in 
different understandings of the nature, role, and terminology of intent. 
Throughout Islamic law, intent matters because it is partly definitive of 
many acts; along with certain objective features, intent makes acts what they 
are. Given that Islamic law is manifestly concerned with defining, cate
gorizing, and regulating human actions, anything so central to defining 
those actions must also be central to the law. Intent partly determines 
the location of a given action in the legal taxonomy, which in turn 
determines the legal status of the action, such as prescribed, proscribed, 
preferred, disliked, and so forth, or any penalties attached to an action. 
Because intent is subjective-invisible, silent, 'internal'-Muslim jurists 
must establish some legally-recognized means for discerning it, such as 
deciding which objective indicants point to which subjective states, and 
exploring the jurists' efforts in this regard will be another task through
out this book. 

An additional broad observation borne out in these pages is that 
the primary sources of Islamic law present us with no single term for 
intent. Instead, Muslim jurists draw on a variety of Arabic terms to 
encompass the conceptual ground covered by the word 'intent' as that 
term is generally used in English-language sources dealing with law. Of 
course, English speakers have a variety of terms at their disposal in this 
regard as well (such as 'goal', 'plan', 'desire', 'will', or 'expectation'), but 
'intent' has taken on a technical quality in legal discourse that gives it 
considerable power and broad scope. The most obvious Arabic candi
date for such a term is perhaps n'jyya, and indeed jurists employ this 
term often in various contexts throughout Islamic law. However, as 
we will see, n'jyya is joined by several other terms in doing the work 
often assigned to 'intent' in English. Moreover, the term n'jyya itself is 
quite malleable, appearing with technical specificity in ritual law, with 
more generic connotations in family and contract law, and virtually not 
at all in penal law. This variety of terminology is significant in itself 
and challenges our tendency to rely too heavily on the single English 
term 'intent' when talking about Islamic law. Islamic law comprises cat-
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4 CHAPTER ONE 

egories, interests, methods, and historical contexts very different from 
those reflected in commonplace Western understandings of law, and 
the Muslim legal approach to intent is just one of the many instances in 
which 'our' legal language fits 'their' legal discourse only rather loosely. 

One important quality of Islamic legal discussions of intent is their 
pervasive and rich moral overtones. Muslim jurists implicitly establish 
three broad moral categories of intent, namely positive, neutral, and 
negative, and they show a strong tendency to use different terms for 
each moral type. In ritual law-itself a category foreign to contempo
rary Western notions of law-the jurists employ the term nryya almost 
exclusively and with considerable technical specificity. The exact nature 
of that technical meaning will be made clear in chapters 2 and 3. For 
now, it is enough to note that nryya, as the intent to perform special 
acts of religious ritual in obedience to and worship of God, carries 
strongly positive moral connotations. In what we might call 'civil law', 
roughly corresponding to Islamic contract and personal status law (dis
cussed in chapters 4 and 5), intent is conceived of as largely morally 
neutral, the simple intent to act and interact with others in ordinary 
social intercourse. Here we find the greatest variety of terms, promi
nently including qa~d and iriida, as well as nryya, here with only some of 
the same meaning it carries in ritual law. Finally, in penal contexts
the Western notion of 'criminal law' again fits rather badly the various 
aspects ofIslamic law pertaining to punishments (considered in chapter 
6)-these other terms drop away as morally problematic or malicious 
intent comes predominantly under the rubric of the Arabic term 'amd. 
Nryya and 'amd serve as the book-end terms of the spectrum of moral 
intent while various, less-precise terms fill out the space between. To 
be sure, tracking down intent in Islamic law requires more than simply 
translating a single term. While out of necessity and convenience I will 
fall back on the English 'intent' throughout this work, this should not 
obscure the variety and range of the terms and concepts in play in the 
following pages. 

In its various forms and guises, intent is a critical category of Islamic 
legal discourse, illuminating many wider concerns and commitments of 
Muslim jurists, but it is not a monolithic entity. I will present no single 
grand unified theory of intent in Islamic law, for I do not think such 
a theory is forthcoming. Rather, I find multiple, sometimes overlapping 
and sometimes divergent, partial explanations that, taken together, sug
gest how and why the variety of approaches to intent-even within 
a single legal text-emerge. '~ctions are defined by intentions" pro-

1 
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claimed the Prophet. This seemingly simple dictum, however, serves as 
a prism directing Muslim legal thought in a wide array of directions, 
reflecting a rich understanding of intentions, actions, and the human 
agents who produce-and are produced by-them. 

Legal History and Sources 

This is not a work of legal history as such, being more akin to a his
tory of ideas. But an understanding of the broad outlines of Islamic 
legal history is necessary for my project. Scholars generally break the 
history of Islamic law into at least three major eras. The first, 'for
mative' period begins with the advent of Islam in the early- to mid
first/seventh century and lasts into the mid-fourthltenth century.6 This 
period saw the revelation of the Qur'an and the prophetic career of 
Mu.l;lammad, which together provide the foundations for Islamic law. 
It also saw the rapid spread of Islamic influence outward from the 
Arabian peninsula west across North Africa and into southwestern 
Europe, north into the central near East, and northeast and east toward 
central and south Asia. The new religion of Allah and Mu.l;lammad, 
combined with the preexisting societies and legal cultures of the ter
ritories brought under Islamic influence (including Jewish, Christian, 
Roman/Byzantine, Spanish, Berber, Persian, Turkic, Indian, and so 
forth), provided the raw materials and historical context for the for
mation of Islamic law.) Questions abound about the relative weight of 

6 The previous standard dating of this period, established most prominently by 
Joseph Schacht, placed the end of the formative period about a century earlier. Wac! 
B. Hallaq has recently argued for the later dating adopted here. See his The Origins 
and Evolution qf Islamic Law (Cambridge: Cambridge University Press, 2005), esp. 2-7, 
though recalibrating the dating and clarifying the general dynamics of the formative 
period constitutes a central theme throughout. Baber Johansen dates the waning of 
the 'pre-classical' period to the end of the third/ninth century, and dates the 'clas
sical' period to the fourth/tenth-sixthltweltth centuries, deeming the remainder of the 
medieval period 'post-classical' ("Casuistry: Between Legal Concept and Social Praxis," 
Islamic Law and Society 2, 2 l1995J, 137-138). For an account of the emergence of the 
madhhabs, see Christopher Melchert, The Formation of the Sunni Schools of Law, 9th-10th 
CenturieJ CE. (Leiden: Brill, 1997). 

) Regarding intent, the influence of Jewish law on Islamic deserves particular atten
tion, though it remains beyond the scope of the present work. See Howard Eilberg
Schwartz, The Human Will in Judai.lm: The Mishnah's Philosophy Qf Intention (Atlanta: Sch~l
ars Press, 1986); Michael Higger, "Intention in Talmudic Law," Ph.D. diss. (Columbia 
University, 1927); AJ. Wensinck, "De Intentie in Recht, Ethiek en Mystiek der Semietis-

I 
I 

J 
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each, and the specific dynamics of development.8 Scholars in recent 
decades have made great strides in answering some of them, but for 
present purposes it is enough to note these general features of this era. 
Legal doctrines changed significantly over this period as Islamic civi
lization gave rise to new social, political, and economic patterns, and to 
new institutions of law. This era gradually ended during the 'Abbasid 
period; by this point the complex creative ferment of the formative 
period had largely given way to relative uniformity among schools of 
law (madhiihib, sg. madhhab) and relative stability in legal doctrine.9 

I will focus primarily on the 'medieval' or 'classical' period, spanning 
from around 3001 goo to just prior to the rise of the Ottoman Empire, 
about 8001 '400. Some scholars subdivide this long era in various ways, 
the most prominent being a shift from 'classical' to 'post-classical' by 
the end of the sixthltwelfth century. In this view, the classical period 
saw the development of general legal concepts out of the previous era's 
"simple enumeration of cases and their solutions," and this in turn gave 
way to the more complex reasoning of Islamic legal theory (u~ul al

.fiqh).11I Certainly Islamic law was hardly uniform and static for all these 
centuries, and over the vast territories peopled by Muslims during this 
time. 1 1 But, as Norman Calder notes (reflecting the earlier dating of the 
formative period), "the genre ofJuru' [positive law] is continuous from 
the 3rdl gth to the I3thlrgth century," and such dynamics took place 

che Volken," Verslagen en Mededeelingen der Koninklijke Akademie van Wetenschappen 5,4 (1920): 
109-140; H.G. Enelow, "Kawwana: The Struggle fiJr Inwardness inJudaism," in Studies 
in Jewish Literature, 82-107 (Berlin: Georg Riemer, 1913). 

H Wael B. Hallaq argues that Arab culture provided more of the raw material of 
Islamic law than was previously recognized. This is one of the central themes of his The 
Origins and Evolution of hlamic Law. 

9 As Goldziher and Schacht (who reflect the earlier dating of the formative period) 
put it, "Until the early 'Abbasid period, Islamic jurisprudence had been adaptable and 
growing, but from then onwards it became increasingly rigid and set in its final mould. 
This essential rigidity helped it to maintain its stability over the centuries which saw 
the decay of the political institutions of Islam. As a whole, it reflects and fits the social 
and economic conditions of the early 'Abbasid period. If it grew more and more out 
of touch with later developments of state and society, in the long run it gained more 
in power over the minds than it lost in control over the bodies of the Muslims" (Ignaz 
Goldziher [revised by Joseph Schacht], "F~," in ~ncyclopaedia of Islam, new ed.). I 
take this description of the stability of post-formative Islamic law to be overstated, but 
nonetheless broadly accurate. 

IIJ Johansen, "Casuistry," 137 -138 (and see 138, n. 5). 
II For one compelling account of change within post-formative Islamic law, sec 

Wael B. Hallaq, Authority, Continuity and Change in Islamic Law (Cambridge: Cambridge 
Cniversity Press, 20(1). 
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within broad parameters of doctrine and legal theory that remained 
remarkably stable. 12 While my study of intent in Islamic law may at 
times underplay the degree of temporal and regional variation in pur
suit of an artificially broad picture of 'the' Islamic legal approach to 
intent, such an approach is justified by the relative uniformity of rele
vant legal doctrine in this period, and by pragmatic concerns. More
over, I will take note of significant juristic disagreements as they arise. 
Perhaps the best reason to focus on pre-modern law is that this is what 
most people, Muslim or otherwise, are talking about when they talk 
about 'Islamic law'. 

This relatively stable (not to say static) pre-modern law held sway at 
least until the emergence of the Turkish-dominated Ottoman empire 
beginning in the fifteenth century, and in many respects until the large
scale incursion of European colonizers, and concomitant Islamic re
form movements, beginning in the early nineteenth century. The up
heavals of the colonial era induced changes within legal structures, 
as Muslim leaders strove to reform Islamic society to stand up to the 
new challenges, and as European administrators pushed for changes or 
outright replacement of Islamic law with Western law. This 'modern' 
era could itself be subdivided severally, most notably between colonial 
and post-colonial times. The exact, long-term effects of modernization 
on Islamic law are still very much up in the air. I will touch on modern 
changes to Islamic law having specifically to do with issues of intent 
as these matters arise, especially in the concluding chapter. I will not 
significantly explore issues of social history; no doubt historical contexts 
did influence the treatment of intentions in classicalfiqh manuals, but 
the patterns of such influence are difficult to discern, especially given 
the efforts of Muslim jurists to make their work appear timeless and 
universally valid. Perhaps the connections between the law and social 
history may only fully emerge after the kind of work I undertake here 
has been done, for we need to know what 'the law' is in order to trace 
its historical linkages. 

\Vhile I will draw on a range of primary texts, my principal sources 
are a variety ofjiqh manuals drawn from a geographic and tempo
ral range, and while this sample is not exhaustive, it is broadly rep
resentative of medieval Islamic law. 1 3 Texts on which I rely heavily 

12 Calder, "Sharl'a," in Encyclopaedia of ill am, new ed. 
13 I will also draw occasionally on two twentieth-century Arabic-language secondary 

sources: 'Abd al-Rai).man al:Jazlrl's Kitiib al-jiqh 'alii al-madhiihib al-arba'a (Cairo: AJ-

r 
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include that of the Persian Abu Ishaq ai-Shirazi (d. 476IIo83), whose 
al-Muhadhdhab fi fiqh al-imam al-Shiifi'z is a major manual of the medieval 
Shafi'i madhhab; l+ the Ikhtiyar li-ta'l'il al-mukhtar of Ibn Mawdud al-Mu~ili 
(d. 6831I 284), an Iraqi l:Ianafi; II the influential al-Mughnz of the l:Ianbali 
Ibn Qudama (d. 62oII223);Hi the Bidayat al-mujtahid wa-nihayat al-muqta
,Fid of the Maliki Ibn Rushd (d. 5951 I I98, the famous Averroes) from 
the Islamic west. I ; These provide representation from each of the four 
major Sunnl madhhabs and were chosen, not because they are somehow 
unusual or marginal, but rather because they are well known and typ
ical in content. In addition to these fiqh manuals, I will also draw on 
a text titled al-Umni1!Yafi idriik al-nryya, the author of which was Shihab 
ai-Din al-Qarafi (d. 6841I285), a Maliki Berber who became a student 
and scholar in Cairo. 18 Though it draws primarily on the legal sciences, 
technically this text is not afiqh manual, but rather a treatise examin
ing the semantic and conceptual field of the term nryya. Other primary 
sources will make occasional appearances as necessary. 

Maktaba al-Tijariyya al-Kubra, n.d.), and Wahba al-ZuJ:!ayli's al-Fiqh al-islami wa
adillatuhu (Beirut: Dar al-Fikr, Ig8g), These two texts do not take a historical or critical 
approach to the sources, and they should be taken only as rough guides to tendencies 
among madhhabs. 

14 Abu IsJ:!aq Ibrahim b. 'All aI-ShIraZI, al-A1uhadhdhab fi jiqh ai-imam al-Shiiji'l, ed. 
MuJ:!ammad al-ZuJ:!ayll (Damascus: Dar al-Qalm, 1996). E. Chaumont calls ShiraZI 
an "eminent jurist whose work constitutes one of the major reference sources of the 
Shafi'l school," and notes that the range of his work "extends to all the legal disciplines 
cultivated in the 5thlr rth century, the golden age, in part as a result of his efforts, for 
those sciences" ("aI-ShIraZI, al-~aykh- aI-Imam Abu IsJ:!aIi. Ibrahim b. 'Ali b. Yusuf 
al-firuzabadi," in Encyclopaedia of Islam, new ed.). Chaumont calls the Muhadhdhab, 
composed between 455/1053 and 469/1076, ShirazI's "crowning achievement." 

II 'Abd Allah b. MaJ:tmud b. Mawdud al-Mu~ili, al-Ikhtiyar li-ta'I'i1 al-mukhtar, ed. 
MaJ:tmud Abu Daqiqa (Beirut: Dar al-Kutub al-'Ilmiyya, n.d.). 

16 Muwaffaq aI-Din 'Abd Allah b. AJ:tmad Ibn Qudama, al-Mughn'i, ed 'Abd Allah b. 
'Abd al-MuJ:tsin al-Turkl and 'Abd al-FataJ:! MuJ:!ammad al-I:Iilu (Cairo: Hajir, 1992). 

17 Abu al-Walld MuJ:tammad b. AJ:tmad Ibn Rushd al-Ququbl, Bidayat al-muJtahid 
wa-nihayat al-muqta~id (Beirut: Dar al-Kutub al-'Ilmiyya, 1988); translated into English 
as The Di.llin/;uished ]urist:r Primer: A Translation of "Bidii)'at al-Mujtahid," trans. Imran 
Ahsan Khan Nyazee, The Great Books ofIslamic Civilization (Reading: Garnet, 1994). 
Because this is one of the few fiqh manuals available in English translation, I will cite 
both the Arabic original and the English translation; hereafter I will abbreviate the 
latter as D]P. -

IB AJ:tmad b. Idrls al-Qarafi, al-Umniyya fi idrak al-niyya (Beirut: Dar al-Kutub al
'Ilmiyya, 1984). Some sources indicate al-Qarafi may have died in 682II283; see 
Sherman Jackson, Islamic Law and the State (Leiden: Brill, 1996), I, esp. n. I and n. 4-
On Qarafi's jurisprudence, see also Sherman Jackson, "The Alchemy of Domination? 
Some Ash'arite Responses to Mu'tazilite Ethics," International.Journal of Middle East 
Studies 31 (1999): 185 201. 

b 

INTRODUCTION 9 

Islamic positive law encompasses two general categories: the 'ibiidiit 
(sg. 'ibiida), acts ofritual worship, and the mu'iimalat (sg. mu'iimala), social 
interactions. The former are often said to regulate interactions between 
humans and God, the latter interactions among humans. The 'ibiidiit 
include purification, prayer, and almsgiving, while the mu'amaliit include 
marriage, divorce, inheritance, economic exchange, and injurious ac
tions. Qarafi gives insight into the role of intentions in the Islamic legal 
economy when he discusses an aspect of the difference between the 
'ibiidiit and the mu'iimalat. He observes that legal commands are of two 
types: first, those for which the simple performance of the commanded 
act achieves the benefit of that act (the mu'iimaliif: e.g., payment of a 
debt, returning entrusted property, and forwarding support payments 
to a spouse or relative); second, those the external performance of 
which does not alone achieve the benefit for which God commanded 
the act (the 'ibiidiit: e.g., prayer, ritual purification, fasting, the rites of the 
&qj;j.19 Intention, for Qarafi, constitutes the distinction: compliance with 
rules of the first type, regardless of the intention, benefits someone other 
than the actor immediately and may, if intended as an act of obedience 
or worship, also bring reward in the afterlife. Compliance with rules of 
the second type brings benefit to the actor, primarily in the hereafter, 
and only if intention is present and proper.20 Niyya on this view is that 
which makes a given action one of obedience and worship, making 
possible divine reward. The 'ibiidat have no other function, while the 
mu'iimaliit do. 

Human Will and the Legal Economy 

Intent is a subjective, 'internal' phenomenon and as such is closely 
linked to the human will. Intent might be said to direct the will toward 
a particular goal, such as the performance of a particular act, or the 

19 Q.arafi, al-Umniyya, 27-28. See also Jackson, Islamic Law and the State, 201. It is 
important to note, as Jackson does, that "it is not al-Qarafi's contention that acts of the 
first category are not religious acts. On the contrary, these too should be performe~ 
with the intention of worshipping God and winning salvation in the Hereafter. HIS 
point, however, is that the rules of the first category are designed first and foremost 
for the benefit of man here and now. As such, whcnever they are complied with, man 
benefits, even if God does not" (201--202). 

21J This insight is drawn from Jackson, Islamic Law and the State, 201-202, commenting 
on Qarafi, al-Umniyya, 27-28. 
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wider ends that such an act is meant to achieve. Muslims have engaged 
in major debates over the nature of human will, especially its freedom 
in a context assuming divine omnipotence. Orthodox Sunni theology 
and the creeds it produced profess a belief in predestination (the doc
trine of al-qarf,ii' wa-l-qadr), supplemented by a belief in human respon
sibility for actions 'acquired' from God (the doctrine of kasb or iktisiib).21 
The tension between these positions is embraced rather than resolved, 
in part through reference to divine inscrutability (the doctrine of bi-lii 
kay!). In short, while God is omnipotent and omniscient, humans are 
fully free and responsible, and the mystery of this paradox only further 
demonstrates the majesty of the divine. 

If Islamic theology holds that divine predestination and human free 
will coexist, Islamic legal discourse unequivocally operates in the realm 
of the latter. The economy of Islamic law is one of rules governing 
rights and duties, obedience and disobedience, worldly benefit and 
detriment, and reward or punishment in the afterlife. The work of 
Muslim jurists expresses a belief that God has ordained certain rules 
of human conduct and holds persons accountable for their obedience 
to these rules-obedience which is perfectly voluntary. Humans are 
required by God to do their best to know and obey the rules of the 
sharf'a-the way God calls them to act-and have the freedom to 
obey or disobey. Humans do not inherit original sin in the Islamic 
view, but rather come into the world as 'blank slates', perhaps even 

21 L. Gardet summarizes the 'orthodox' Ash'ari doctrine on this matter: "God is 
the creator of human acts, of which man is merely the receiving subject (ma~all). 
But God 'attributes' to a man his acts (the theory of kasb or iktisiib) , and hence are 
justified both human responsibility and the Judgement promised in the ~ur'an." This 
position emerged in part as a response to Mu'tazili arguments that man is '''creator 
of his own acts' by a contingent power (~udra) which God has created in him, [soJ is 
responsible for what he docs, and God is obliged to reward or punish him accordingly" 
("'11m al-Kalam," in Encyclopaedia of Islam, new ed.). See also George F Hourani, 
Reason and Tradition in Islamic Ethics (Cambridge: Cambridge University Press, 1985), 
on debates about the nature of human will and ethical judgment. R. Bell observes 
that "the Qur'an as a whole '" maintains human responsibility at the same time 
as it asserts divine omnipotence ... In the end, then, the Qur'an simply holds fast 
to the complementary truths of God's omnipotence and man's responsibility without 
reconciling them intellectually" (Introduction to the Qyr'iin, rev. M.W Watt [Edinburgh: 
Edinburgh University Press, 197oJ, 150152). Bell cites, for example, Qur'an 6:125, 
which he translates "If God wills to guide a man, he enlarges his breast for isliim, 
surrendn (to God), and if he wills to lead a man astray, he makes his breast narrow 
and contracted," and, in some degree of contrast, 16:I04, "Those who do not believe in 
God's signs, God does not guide." 
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predisposed to believe and act rightly.22 Obeying the rules leads to 
benefits in both this world and the next: in this world, obedience 
leads to a well-ordered society, in the next, the bliss of heaven. For 
the theologians, God's judgment is inscrutable, and God is not bound 
to reward even the most scrupulous pursuit of the sharf'a or, for that 
matter, to punish the most abject deviance from it. But the jurists 
assume that obeying the law offers the best means to achieve both 
worldly order and heavenly reward, and constitutes an unavoidable 
duty for God's earthly servants. 

Whatever else it does, Islamic positive law also produces a sweep
ing taxonomy of human action. The jurists establish ideal-typical cat
egories of legally defined actions. The place of an actual action in the 
taxonomy, its correspondence to the ideal-typical form of the action 
presented by the jurists, determines its religio-legal consequences. But 
these taxonomiziQg steps require some definition of an action-what 
defines the boundaries of a specific, named action, marking it out from 

n Because free will has been such a vexed issue in the history of Christianity, it is 
important to delineate how the Muslim view differs. Most importantly, many classical 
Christian doctrines regarding free will rest on the assumption of original sin and a 
'fallen' human nature. Muslims, in contrast, generally view human nature as inherently 
good, simply because humanity is God's creation. The inherent goodness of creation 
does not mean people are predisposed to do good (as the Christian Fall is often seen 
to predispose people to sin); rather, humans begin from a morally neutral standpoint, a 
'clean slate', with the ability to do either good or evil. Human action as understood in 
the law, then, stands on a foundation of free will and moral neutrality. Regarding the 
moral nature of humanity, Muslims in the early Islamic period debated the meaning of 
'fitra', a quranic term (see, e.g., Qur'an 30:30) for what D.B. MacDonald calls "a kind or 
way of creating or being created" ("Fitra," in Encyclopaedia of Islam, new ed.). Muslims 
disagreed over whether fitra meant that a child was naturally born a Muslim (and 
became aJew or Christian, e.g., only by being perverted by his parents or environment) 
or rather was born without a religious identity and only acquired one over time and 
according to the will of God. The Mu'tazilites embraced the former view, while post
Mu'tazilite Sunnis tended toward the latter. MacDonald notes that the variety of views 
on fitra include "that being created according to the fi!ra meant only being created 
in a healthy condition ... , with a capacity of either belief or unbelief when the time 
should come. Another was that thatfitra meant only 'beginning' (bad'a). Still another 
was that it referred to Allah's creating man with a capacity of either belief or unbelief 
and then laying on them the covenant of the 'Day of Alastu' lQur'an TI71]. Finally that 
it was that to which Allah turns round the hearts of men." All of these views agree 
that humanity is created at least as a neutral moral entity, or is perhaps predisposed 
toward good or Islam, but is not created predisposed toward evil. On the quranic view 
of human nature, see Helmut Gatje, The Qyr'iin and Its Exegesis (Oxford: Oneworld, 
1971), 164-170; Kenneth Cragg, cd. and trans., Readings in the Qyr'iin (London: Collins, 
1988), 93-112; and Bell, 124, and also 159-160, where the author notes that the Qur'an 
assumes no natural immortality of the soul. 
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the continuous flow of activity. For Muslim jurists, human actions con
sist of two dimensions: an outer dimension, which includes the objec
tively manifest movements, postures, and gestures of the body, includ
ing verbal utterances; and an inner dimension, which is the subjective 
workings of what the jurists predominantly call the heart or mind (qalb). 
Together both dimensions define an action and determine its place in 
the legal taxonomy. 

Islamic law establishes some general parameters for what can count 
as legally relevant human action, based on a specific basic definition 
of human agency and concomitant responsibility and obligation. The 
state of being a legally responsible agent is called taklif (lit., 'being 
charged or obligated'), and a person of this status is called a mukallrif,2l 
The mukallaf is of sound mind ('iiqil), of majority age (biiligh) , and 
Muslim, and thus able and required to adhere to the precepts of 
Islamic law. U The key status that disqualifies an adult Muslim from 
being mukallaf is majnun, meaning 'insane', with connotations of being 
beset by jinn-potentially noxious spirits who can hijack a person's free 
will. Some situations call for additional qualifications, such as being 
male, 'adl (,just', with an untarnished reputation), and mujtahid (deemed 
capable of interpreting legal sources). The minimum attainment of 
taklif, however, makes one subject to the shari'a. 

God:, Authorial Intent 

An additional aspect of intent in Islamic law should be noted, so as 
to distinguish it from the object of my study. Because Islamic law is, 
theoretically speaking, primarily a hermeneutical enterprise devoted to 
understanding and applying the meaning of a revealed text-or, more 
accurately, two revealed 'texts', the Qur'an and the Prophet's sunna
the work of the jurists involved a search for the authorial intent of God 
in producing those texts. While it was certain from the start that God 
had revealed His will regarding the detailed behavior of humans in 

2:l A1ukallal beings include the angels, humans, andjinn (,Umar Sulayman al-Ashqar, 
Maq(4id al-mukalltifin fima yuta'abbadu bihi li-rabb al- 'alamin, aw, "al-Nryyat fi al- 'ibadat" 
['Amman: Dar al-Nata'is, and Kuwait City: Maktabat al-Falai)., 1991],42). 

2. Sec al-Ashqar, Maq(4id al-mukalltifin, 42-43. A sleeping person is also excluded 
from legal responsibility. Children (and the insane) are considered incapable of discern
ment (tamYIZ) and understanding (fohm). 
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these texts, their exact meaning was not always obvious. The task, 
then, was to search diligently for those meanings. Jurists described their 
work not as legislation but as 'discovery' (kashJ or iktishaj). As Weiss 
puts it, "God knew best which rule applied in a given case, and it was 
the toilsome task of the jurist to read the mind of God to the best of his 
ability."20 As audacious as it may sound, reading the mind of God was 
an unavoidable duty and among the highest callings a devout Muslim 

could answer. 
In legal theory, this quest for God's authorial intent crystallized 

around the Arabic terms 'illa or sabab, the 'cause' of a given legal effect. 
Wael Hallaq calls the 'illa "the relevant similarity which justifies the 
transference of the judgment from the precedent to the new case"; it 
is the middle term or bridge in syllogistic, analogical legal reasoning, 
closely equivalent to what the Common Law calls the ratio decidendi. 26 

The classic Islamic example is the explicit quranic injunction against 
consumption of wine. Many jurists extend this prohibition to all intox
icants, based on the argument that the reason or cause for the prohi
bition is the intoxicating effects of the wine, and not its color or par
ticular ingredients. In this case, intoxication is the 'illa, which is the 
reason God had in mind, so to speak, when explicitly prohibiting wine 
in the Qur'an. While jurists certainly disagreed over the exact structure 
of proper legal arguments, and the exact 'illa in many specific cases, 
they agreed on the basic structure of the law and of their work in dis
covering and interpolating it. The law was whatever God wanted, and 
deciphering God's desires and directives was their task. 

My interest is at least one step removed from this pursuit of God's 
authorial intent, which I leave to others better suited to the charge. 
Instead, one of my tasks is to pursue the authorial intent of Muslim 
jurists as they write the texts of practical jurisprudence. Like most 
readers of texts, I explore this authorial intent at both the level of the 
specific wording and the level of oblique intentions looming behind 
the words. The former task involvLs translation and basic exposition, 

25 Weiss, Spirit if Islamic Law, 171; see also the whole of his chapter 3, "The Textual
ist/Intentionalist Bent." 

26 Hallaq, "Legal Reasoning in Islamic Law and the Common Law: Logic ~nd 
Method," Cleveland State Law Review 34 (1985-1986), 86. Sec also his "Non-AnalOgical 
Arguments in SunniJuridicai Qiylis," Arabica 36, 3 (1989), 303; and his A l!istory if Islarr:ic 
Legal Theories: An Introduction to Sunnl U~iil al-Fiqh (Cambridge: Cambndgc Umverslty 
Press, 1997), 83-95 and passim; and Bernard Weiss, The Search for God's Law (Salt Lake 
City: University of Utah Press, 1992),551-632. 
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while the latter is more broadly hermeneutical. But the intent I am 
most interested in-the intent that this book is really about-is that 
ascribed to ordinary Muslims, or more precisely, the way ordinary 
Muslim actors and their intentions are envisioned withinfiqh texts. 

Intent and Intentionaliry: A Philosophical Approach 

The work of the contemporary American philosopher John R. Searle 
in the philosophy of language and mind offers a useful starting point 
for an analysis of intent. An initial distinction must be made between 
Intentionality and intention. 27 The former, which Searle distinguishes 
by capitalization, refers to what he calls "that property of the mind 
(brain) by which it is able to represent other things."28 Tim Crane calls 
this "the mind's capacity to direct itself on things. Mental states like 
thoughts, beliefs, desires, hopes (and others) exhibit [IJntentionality in 
the sense that they are always directed on, or at, something: if you 
hope, believe, or desire, you must hope, believe, or desire something."29 

27 These two terms need to be distinguished from a third homonymic term, 'inten
sionality' (,intensionality-with-an-s', as Searle helpfully, if clumsily, calls it). Searle ob
serves that "intensionality-with-an-s is a property of certain classes of sentences, state
ments, and other linguistic entities" (Intentionality: An Essay in the Philosophy if Mind [New 
York: Cambridge University Press, 1983], 22-23). This term is usually contrasted with 
'extensionality'; Simon Christmas summarizes the distinction succinctly: "The exten
sion of a term is the thing or things it picks out: for instance, the extension of 'the Big 
Dipper' is the stellar constellation itsel( The intension of a term can be thought of as 
the way in which it picks out its extension. 'Thc Big Dipper' and 'the Plough' have 
the same extension-a particular constellation-but pick it out in different ways. The 
two terms have different intensions. There is much debate about how we should actu
ally understand the notion of an intension" ("Intensionality," in Routledge Encyclopedia if 
Philosophy). Searle observes that "One of the most pervasive confusions in contempo
rary philosophy is the mistaken belief that there is some close connection '" between 
intensionality-with-an-s and Intentionality-with-a-t. Nothing could be further from the 
truth ... Intentionality-with-a-t is that property of the mind (brain) by which it is able 
to represent other things; intensionality-with-an-s is the failure of certain sentences, 
statements, etc., to satisfy certain logical tests for extensionality. The only connection 
between them is that some sentences about Intentionality-with-a-t are intensional-with
an-s" (24; see also chapter 7, passim). 'Intensionality' is employed for logical analysis in 
the philosophy oflanguage, and is oflittle concern here. 

28 Searle, Intentionality, 24. 
2'1 Tim Crane, "Intentionality," in Routledge Encyclopedia if Philosophy. Crane notes 

that this is a psychological criterion rather than a logical one. Crane (responding to 
Brentano) notes that there seem to be mental states "whose nature is not exhausted 
by their [IJntentionality," such as "the naggingness of a toothache," and that it is 
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Such directed mental states are Intentional states; their 'directedness' 
or 'aboutness' is their Intentionality. 

Searle describes several key characteristics ofIntentional states, many 
of which are shared with speech acts. For our concerns, two of these are 
particularly important: first, Intentional states have what Searle calls 
'propositional content' which may be distinguished from illocutionary 
force. For example, an Intentional state may have the propositional 
content 'that you will leave the room' or 'that it is raining', while its 
illocutionary force is determined in part by the specific Intentional state 
(Searle calls them 'psychological modes'), such as belief, hope, or inten
tion. 30 Second, most Intentional states have 'conditions ofsatisfaction'.31 
Searle explains that "my belief will be satisfied if and only if things are 
as I believe them to be, my desires will be satisfied if and only if they 
are fulfilled, my intentions will be satisfied if and only if they are carried 
OUt."32 Searle stres,ses that the conditions of satisfaction of the Inten
tional state are internal to the Intentional state: "part of what makes 
my wish that it were raining the wish it is, is that certain things will 
satisfy it and certain other things will not."l:l Together, propositional 
content and conditions of satisfaction go a long way toward defining a 
given Intentional state. 34 

possible to conceive of things other than mentality that could have intentionality, such 
as "certain non-mental causal patterns in nature." However, the distance one must go 
to arrive at such ideas indicates that Intentionality is generally discussed as a quality 
of mental phenomena-it is this usage which is important for present concerns. Again, 
there are many philosophical debates about the nuances of Intentionality which need 
not detain us. 

30 Searle, Intentionality, 5-7. 
:11 Ibid., 10--1 I. 
32 Ibid., 10. 

33 Ibid., 1 I. 

34 In addition to propositional content and conditions of satisfaction, Searle asserts 
that Intentional states can have a 'direction offit', which can be either 'mind-to-world' 
or 'world-to-mind'. Direction of fit involves what Searle calls 'responsibility for fitting'. 
For Intentional states, "if my beliefs turn out to be wrong, it is my beliefs and not 
the world which is at fault, ... [for] I can correct the situation simply by changing my 
beliefs" (ibid., 8). For speech acts, if "the statement is false, it is the fault ofthe statement 
(word-to-world direction of fit). If the promise is broken, it is the fault of the promiser 
(world-to-word direction of fit)" (7). But for an intention or desire, it is "the fault of the 
world if it fails to match the intention or the desire," and simply saying it was a mis
taken intention or desire does not remedy, or even accurately describe, the situation. In 
short, some Intentional states, such as beliefs (mind-to-world direction of fit) can be true 
or false. Others, such as desires, and intentions (world-to-mind direction of fit) cannot 
be true or false-they can be complied with or carried out, or not. It is also possible to 
have a 'null direction of fit', as with speech acts that insult or congratulate, for example, 
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Intentionality is a characteristic of all mental states; it is, in Searle's 
words, "a ground floor property of the mind.")') The mental state called 
'intention', with a lower-case 'i', is simply one among many Intentional 
states. That is, it is a 'mental' state with Intentionality, the 'intrinsic' 
quality of 'directedness' or 'aboutness', and each specific instance of 
intention has propositional content and conditions of satisfaction. For 
example, one can have an intention with the propositional content 'that 
I leave the room', and the condition of satisfaction is the act ofleaving 
the room. 3(; However, intention has a special status among Intentional 
states in that it alone has action as its condition of satisfaction. Other 
Intentional states may lead to actions, but they must do so by means of 
intentions. To explain the relation between intention and action, Searle 
begins with the observation that "my intention is satisfied iff [i.e., if 
and only if] the action represented by the [propositional] content of the 
intention is actually performed," and that "an intentional act is sim
ply the conditions of satisfaction of an intention."]7 In short, "There 

or Intentional states, such as sorrow or pleasurc in certain circumstances (7-9). Addi
tionally, illocutionary acts potentially express an Intentional state with the correspond
ing propositional content. Searle calls such an Intentional state the 'sincerity condition' 
of the illocutionary act (9-lO). To separate the two is either "logically odd" (to say, for 
example, "It's snowing but I don't believe it's snowing." Searle also says that while this 
is "logically odd," it is "not self-contradictory," a distinction he does not explain (g), or 
is to perform an insincere illocutionary act (a lie). The direction of fit of both is usu
ally the same, and when the illocutionary act has no direction of fit, "the truth of the 
propositional content is presupposed, and the corresponding Intentional state contains 
a belief. For example, if I apologize for stepping on your cat, I express remorse for 
stepping on your cat. Neither the apology nor the remorse has a direction of fit, but 
the apology presupposes the truth of the proposition that I stepped on your cat, and 
the remorse contains a bcliefthat I stepped on your cat" (Io). A lie, then, is simply an 
illocutionary act where one does not have the Intentional state one expresses. This is 
particularly relevant for speech acts, but is equally true of any communicative act. 

35 Ibid., 26. 
36 Searle notes that "even though an event represented in the content of my inten

tion occurs, it isn't necessarily the satisfaction of my intention ... it must come about 
'in the right way'" (ibid., 82, and see 82-83). That is, if I am carried out of the room by 
another person, for example, this docs not satisfy the intention 'that I leave the room' if 
I actually intended to walk out of the room. 

37 Ibid., 79-80. Still, intentions do not function as adequate explanations of actions. 
It sheds little light if, in response to a question about why someone performed a given 
action, we say, she acted because she intended to perform that action. According to 
Searle, this is so because by identifying a given action we already identify it in terms 
of the intention in action (lO5). To say "he is sharpening the axe because he intends 
(0 sharpen the axe" is simply a tautology. An explanation must consist of either other 
elements of the compound Intentional component, such as "he is preparing to chop 
down a tree," or at least "he desires a sharper axe" (sec I06). 
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are no actions without intentions."3H This distinguishes intention from 
other Intentional states: there can be states of affairs that do not corre
spond to any beliefs or desires, say--it may be raining while I do not 
desire this-but there can be no actions without corresponding inten
tions. 3Y 

Searle makes a useful distinction between prior intentions and intentions 
in action. 40 A prior intention is the intention formed before an action, 
at some temporal remove and, it seems-though Searle does not use 
these terms-with some conscious, cognitive separation from the action 
itself. An intention in action "is the Intentional content of the action," 
temporally simultaneous with and inseparable from the action, and 
potentially without conscious cognitive awareness. Not all intentional 
actions have prior intentions, but they do all have intentions in action. 41 

A prior intention is something like a 'plan to act', while an intention-in
action is what we might call 'meaning to act' while acting. 

Complex actions have complex intentions, in which cases "the condi
tions of satisfaction of our intentions go beyond the bodily movements" 
to include wider meanings and effects. As Searle observes, a complex 

:lB Ibid., 82. Action contains two components: the experience of acting ("which has 
a form of Intentionality that is both presentational and causal"), and the event. "The 
experience of acting just is the intention in action" (gl). "The experience of acting is 
a conscious experience with an Intentional content, and the intention in action just 
is the Intentional component, regardless of whether it is contained in any conscious 
experience of acting." Thus one can perform an intentional action without necessarily 
having any consciousness of doing so (gl--g2). 

:19 There are such things as unintentional actions (e.g., Oedipus marries his mother) 
but these must piggy-back on intentional actions (Oedipus marries Jocasta) (ibid., 82). 
Also see lOT "There are no actions, not even unintentional actions, without intentions, 
because every action has an intention in action as one of its components." This is, 
it seems, a stipulative definition of 'action'. Modifying his initial observation that an 
intention is satisfied iff the action represented by the content is performed, he notes that 
the conditions of satisfaction of an intention must come about "in the right way" (82). 
For example, one might intend to kill a man by shooting him, but he shoots at the man 
but misses, and the shot induces a stampede of pigs which tramples the man to death: 
"in this case the man's intention has the death of the victim as part of the conditions 
of satisfaction and the victim dies as a resuit, but all the same we are reluctant to say 
it was an intentional killing" (83). For whatever reason, the examples Searle and other 
philosophers g-ive tend to involve homicide, perhaps simply for the rhetorical weight 
carried by such a dramatic and morally significant act as killing a person. 

40 Ibid., 84-85. 
II As for the relation of prior intention to intention in action, "the prior intention 

represents the whole action as the rest of its conditions of satisfaction, but the intention 
in action presents, but docs not represent, the physical movement and not the whole 
action as the rest of its conditions of satisfaction" (ibid., 93). 
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intention has conditions of satisfaction that include "not just a bodily 
movement a" but also "some further components of the action, b, c, 
d, ... which we intend to perform by way of ... performing a, b, c, ... 

and the representation of both a, b, c, ... and the relations among them 
are included in the content of the complex intention. "42 This possibility 
to expand true descriptions of actions beyond the basic and immedi
ately obvious components of them is what Searle calls the 'accordion 
effect'''3 This phenomenon will be particularly important in our anal
ysis of speech acts in contract and family law. Searle also observes that 
"for some complex action types we even allow that one can perform an 
action by getting others to perform it. We say, for example, 'Louis XIV 
built Versailles', even though the actual construction was not done by 
him."H Ritual acts done by proxy, as discussed in chapter 2 below, pro
vide a case in point. 

Intentions are critical to the identity of actions, and thus critical to 
any effort, such as that manifest in Islamic positive law, to assess and 
classify actions. As Searle notes, a "whole action is an intention in 
action plus a bodily movement [or stillness] which is caused by the 
intention in action and which is the rest of the conditions of satisfaction 
of that intention in action."45 The 'boundaries' of actions, the points at 
which one action ends and another begins, are constituted by intention. 
These boundaries may be marked in other ways as well, such as by 
physical movements, verbal utterances, or material conditions, but one 
essential component of actions-the means by which humans act with 

+2 Ibid., 99. 
B He uses the example of Gavrilo Princip's assassination of Archduke Franz Ferdi

nand in Sarajevo (ibid., 99-100): "ofPrincip we say that he: pulled the trigger, fired the 
gun, shot the Archduke, killed the Archduke, struck a blow against Austria, avenged 
Serbia." The accordion effect can add to this description components of the action 
such as "he produced neuron firings in his brain, contracted certain muscles in his 
hand"; some of these component are more basic than the pulling of the trigger, such as 
"moved a lot of air molecules," and others are less basic, such as "ruined Lord Grey's 
summer season," and "started the First World War." But Searle does not consider these 
to be intentional actions of Princip, or in fact, actions of his at all. He calls them "unin
tended occurrences that happened as a result of [Princip's] action. As far as intentional 
actions are concerned the boundaries of the accordion [effect] are the boundaries of 
the complex intention," at least for intentional actions; "but the complex intention does 
not quite set the boundaries of the action, because of the possibility of unintentional 
actions" (100). 

H Ibid., lIO. 

L\ Ibid., 106. Searle notes that actions may be purely mental, or may be acts of 
'refraining', where, for example, a person intends to 'hold still' (see 102-[03). 
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purpose and meaning-consists of intentions. If Islamic pOSItIVe law 
is concerned with human actions-as it manifestly is-it must also be 
concerned with intentions. 

Overview if Arguments 

The following chapters are tied together by the argument that Muslim 
jurists often treat intent as part of what defines an action, whether that 
action be prayer, divorce, sale of goods, or a poke in the eye. Intent 
helps make these acts what they are and thus helps determine their 
legal status and consequences. In all these cases, jurists face the issue of 
access, of knowing another's subjective states. The specific role ascribed 
to intent in each type of action tells us much about how pre-Modern 
Muslim jurists und.erstood each of those categories, and it tells us much 
about how they understood the nature of the law in general. 

Chapters Two and Three together examine Islamic ritual law, where 
the term for intent that the texts employ almost exclusively is 'niyya'. 
Chapter Two, "Intent in Islamic Ritual Law," explores the technical 
details of the usage of niyya, showing that niyya is widely required as 
a discrete step in the various religious duties regulated by Islamic law. 
Niyya is an essentially silent, internal phenomenon, done in the 'heart' 
or 'mind' and at times complemented with a verbal statement of intent. 
The primary function assigned to niyya is definitive: with niyya, actors 
mentally define their actions as acts of ritual worship, thus linking 
them to the legal taxonomy of prescribed actions. Niyya turns a given 
movement or utterance into the named action required by law so that 
the actor can fulfill his or her duty. 

Chapter Three, "Ritual Spirit and Ritual Intent," continues and 
completes the work begun in Chapter Two, taking up the question of 
why the law books would insist that an actor intend his actions. Given 
that ritual acts of worship are manifestly intentional acts, what need 
is there for a rule insisting that an actor intend to act? I first take 
up one possible answer pursued by several Western scholars, namely 
that niyya is not merely intent but the spiritual devotion behind a given 
act, an offering of the act to God. However, I demonstrate that law 
texts do not treat niyya in such spiritual terms, but instead consistently 
focus on the defining and taxonomizing aspects of niyya. They treat 
niyya in quasi-physical terms-as what one does with one's mind while 
also acting with one's body-while declining to employ the available 
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sophisticated terminology of the soul or spirit. Rather than a 'spiritual' 
answer, I propose that the peculiar imperative to intend during ritual 
is best explained using the ritual theory developed by anthropologists 
Caroline Humphrey and James Laidlaw. They assert that ritual action 
differs from non-ritual action in that, in the former, actions are at some 
remove from an actor's intentions. In what they call the 'ritual stance', 
actions are defined, not by direct intention, but by 'prior ontological 
stipulation', the rules that name and prescribe the components of a 
given ritual. A gap thus potentially exists between the actor and his 
actions, so that one could perform a ritual without intending to do so
it would still 'count' as the ritual. I show that Muslim jurists seem to 
have a similar view of ritual, and seek to link actors and actions by legal 
dictate. 

Chapter Four, "Intent in Islamic Contract Law," deals with the law 
of economic exchange, especially contracts of sale. In Islamic law, con
tracts are primarily oral rather than written, and thus hinge on per
formative speech acts revolving around verbal offers and acceptances 
of terms. Intent here matters primarily in terms of sincerity (intending 
words to mean what they appear to mean) and complexity (intending 
a speech act to achieve wider goals). The jurists' language of explicit 
(~ar'i~) and allusive (kiniiya) speech implicitly produces a three-part typol
ogy of speech acts: type I consists of unambiguous locutions that are 
legally binding regardless of sincerity; type 2 consists of ambiguous 
locutions that are legally effective only if intended to be so; type 3 
consists of locutions so ambiguous that they cannot be legally effec
tive regardless of the speaker's intent. In all three cases, the speaker 
may have complex intentions regarding the wider goals and results of 
the contract. While jurists widely agree that parties should enter into 
contracts freely, and thus sincere (intentional) speech is a prerequisite of 
a valid contract, they differ on the question of the complexity of intent 
behind a contract. The basic terms of the contract must be legal, but 
only some jurists hold that a formally correct contract that produces 
illegal consequences is invalid. For example, producing wine is unlaw
ful for a Muslim, but selling grapes is not, and jurists disagree over 
whether it is legal to sell grapes knowing that the buyer plans to make 
wine with them. This disagreement points toward a pattern in concep
tualizing the nature and role of Islamic law, at least in the commercial 
sphere: those for whom intent is minimally significant see the law as 
providing general parameters within which people have considerable 
leeway, while those for whom intent is maximally significant conceive 
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of the law in strongly moral terms, as a sweeping yet precise guide to 
human flourishing. This chapter also demonstrates that in contract law 
the terminology of intent shifts from an exclusive, technical use of the 
term niyya to a wider range of less technical terms. 

Chapter Five "Intent in Islamic Personal Status Law," turns to what 
is often called 'family law'. Like sales contracts, marriage and divorce 
both hinge on performative speech acts, and intent matters in terms 
of what one meant his or her words to mean and accomplish. Muslim 
jurists take little account of intent in the context of marriage contracts, 
which are treated formalistically. Jurists largely insist that the marriage 
be contracted using type I, unambiguous speech. If such speech is used, 
the actual intent of the speaker is disregarded. In contrast, intent is a 
critical and complex aspect of divorce law, in terms of both basic sincer
ity and complexity. Type I speech is generally held binding regardless of 
sincerity, while other, less explicit speech may depend on intent. Com
plexity is primarily a matter of the number of divorces enacted toward 
the three that leave the couple irrevocably divorced. Intent enters into 
inheritance law in a different fashion. Islamic law contains elaborate, 
binding provisions for devolvement of property upon death, and a per
son must dispose of at least two-thirds of his estate according to prede
termined rules. Jurists prohibit certain transactions as one nears death, 
on the assumption that such transactions are intended to circumvent 
the rules of inheritance. The question of actual intent is made moot by 
a formal definition of 'death-sickness', so that any illness fitting the legal 
criteria invalidates otherwise legal selling and gifting. The transactions 
are retroactively evaluated once the person has died. Thus, the actual 
intent of the dying person to obey or break the rules matters little, as 
formal strictures take over. This chapter concludes by exploring a range 
of analytical frameworks offered by various scholars to help explain the 
Islamic legal treatment of intent, especially in commercial and family 
law. While no single framework emerges as a complete theory of intent 
in Islamic law, taken together several of them greatly illuminate the 
matter. 

In Chapter Six, "Intent in Islamic Penal Law," we see that Mus
lim jurists typically categorize injurious actions as either intentional, 
quasi-intentional, or accidental. Intentional acts produce liability for 
retaliation from the injured party (and/or his kin), although the injured 
party may choose financial compensation or forgiveness instead. Quasi
intentional and accidental acts produce liability for compensation but 
no option of retaliation. Jurists disagree about whether acts in any of 
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these categories may also produce liability for a religious eXpiatIOn, 
while accidental acts do not. I describe this as an 'intention-based 
strict liability system', in which any action that harms another pro
duces liability, and attributions of intent determine the exact form of 
the liability. The texts assess intent based almost exclusively on objec
tive indicants, primarily the means by which the iqjury is inflicted, the 
context of the incident, and the prevailing normal expectations regard
ing each. I then explore the jurisprudence of Ibn Rushd, who asserts 
that the inherent inaccessibility of others' intentions means that the 
justice possible in this life is necessarily provisional, as perfect justice, 
based on perfect knowledge of intent, will only be meted out in the 
afterlife by the all-knowing God. This highlights the religious nature 
of Islamic law and the fact that intent is precisely the point at which 
divine power must be counted on to complement the worldly power of 
human legal institutions. Throughout this chapter I demonstrate that in 
cases where Islamic law applies punishments, where the relevant intent 
is harmful and malicious, the term 'amd emerges as a technical term for 
intent. This generates a counterpart for niJiya in ritual law: 'amd denotes 
morally problematic intent, while niJiya is preserved for morally positive, 
or at least neutral intent. 

Finally, I explore the peculiar Islamic legal category of the ~udud, a 
set of actions deemed offenses against 'the rights of God', including for
nication, consuming intoxicants, and theft. Intent seems at first glance 
not to matter at all in such cases, for if one of these offenses occurs, 
the perpetrator faces a non-negotiable penalty. However, I show that 
jurists allow for the possibility of unintentional ~udud offenses, in which 
case the predetermined penalty is waived, though a lesser penalty may 
be applied by judicial discretion. Jurists also treat ignorance of the law 
as an excuse for breaking the ~udud ordinances, an unusual provision 
in Islamic law. These allowances regarding intent and ignorance fit a 
larger pattern of reluctance in applying the heavy ~udud penalties, a 
reluctance demonstrated by juristic efforts to define the ~udud offenses 
narrowly and to establish exceptionally elaborate rules of evidence in 
such cases. 

The concluding chapter presents a summation of arguments and 
suggestions for potential further inquiry into intent and related matters 
in Islamic law. Several anthropologists have taken up the treatment of 
intent in various contemporary Muslim societies, including Morocco, 
Yemen, and Indonesia. This work raises the question of the extent to 
which recent legal practice reflects the normative vision of the classical 
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texts. The cases in question do not provide a single definitive answer, 
but do highlight the promise of such explorations to better illuminate 
the simultaneously conservative and dynamic qualities of Islamic legal 
discourse. We will also briefly consider some potential implications for 
the treatment of intent as Muslims, whether liberal, conservative, or 
otherwise, seek to adapt and apply Islamic law in the contemporary 
world. Changing notions of commerce might require emphasis of some 
approaches to intent in contracts over other others, and perhaps the 
modification of notions of madhhab adherence, while new approaches 
to political and social organization, as well as psychology, might alter 
Islamic legal approaches to penal law and the understanding of intent 

there. 
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CHAPTER TWO 

INTENT IN ISLAMIC RITUAL LAW 

Introduction 

Fiqh manuals include a set of materials collectively known as fiqh al
'ibiidiit, a term often translated as 'ritual law'. The 'ibiidiit (sg. 'ibiida) 
include the so-called 'five pillars' of Islam, as well as rules for purifi
cation, diet, hunting and ritual slaughter (often treated as a subset of 
the ~qj;), i'tikaj (spiritual retreat to a mosque), and washing and pray
ing for the dead. l Jurists treat intent as one of the required (or recom
mended) elements of these acts; along with various objective features, 
intent serves to define these actions, marking them out of the general 
flow of gestures and utterances, making them into the specific named 
types of actions prescribed by ritual law. As it does elsewhere in the 
law, then, intent in ritual law fulfills a taxonomic function, locating a 
given person's actions on the legal map, so to speak. In the next chap
ter we will explore the wider implications of these facts, first exploring 
the suggestion that intent constitutes a 'spiritual' element in Islamic rit
ual practice, and then examining the nature of ritual intent through the 
lens of ritual theory. First, however, we must establish a basic under
standing of the nature and role of intent in fiqh al- 'ibiidiit. 

The principal term for intent in fiqh al- 'ibiidiit is nryya, which is both 
a generic term for intent and, as we will see, a technical term with 
connotations peculiar to ritual contexts. Wensinck points out that some 
members of the Prophet's generation did not consider nryya to be an 
integral part of the 'ibiidiit. He calls attention to a passage in Sha'dinl, 
who notes that Ibn 'Abbas (d. 68/687) held that "all actions ofIslam are 

1 G.-H. Bousquet remarks that "the first 'pillar' ofIslam, the Jilahiida ... is so simple 
a matter that the books offiM make no mention of it" (" 'Ibiidiit," in Encyclopaedia if Islam, 
new cd.). Fiqh manuals tend to follow a shared general structural arrangement of topics; 
this is especially true of sections on ritual law. Bousquet affirms, but does not explain, 
this general pattern. See also Calder, "Sharra"; and W. Hefiening, "Zum Aufbau der 
Islamischen Rechtswerkc," in Studien zur Geschirhte und Kultur des Nahen und Fernen Osten.l, 
cd. W. HefTcning and W. Kirfd (Lcidcn: Brill, 1935), 101-118. 
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included in the intention to embrace Islam (indiriijfurn' al-Isliim kulluhii 
fi niyyat al-Isliim)," meaning that "no individual actions of Islam require 
niyya after the person doing the action has chosen to enter into Islam." 
Wensinck adds that "this means: under the younger 0al}iiba the whole 
rule of niyya was new, and had yet to develop. That Mul).ammad had 
known of it himself and applied it is therefore impossible."2 

Niyya is, for many later jurists, a necessary part of acts of worship. 
Oussama Arabi has observed that "in Islamic law the centrality of 
the inner world of the Muslim subject shows foremost in the law of 
worship ('ibiidiit). "l Niyya is universally required in prayer, but there is 
disagreement over the other 'ibiidiit.' Jurists who do not require niyya 

2 Wensinck, "Intentie in Recht," 114-115, citing Abu al-Mawahib 'Abd al-Wahhab 
b. Al.Jmad b. 'Ali al-Sha'ranl, al-Miz;an al-kubra [Cairo, 1279 H], I:I35; in the edi
tion I have used [Cairo: Maktabat Mu~tafa al-Babl al-Ijalabl wa-AwladuhuJ, J:J47. 
Wensinck also attributes this view to Abu Sulayman al-Daranl (d. 215/830). Addition
ally, Wensinck draws attention to the term 'az;m (resolve): "The period of fasting is from 
dawn to sunset. Because it is hard to establish precisely the time of dawn, and the fast 
is not an action which starts at a specific moment, the formulation of nryya cannot be 
immediately followed by the action; one speaks here, when one expresses himself pre
cisely, of 'az;m; this is not to deny that the term nryya is usually used" (lIO). Wensinck 
here also cites IbrahIm Ibn Mul.Jammad ai-Bay juri, who asserts about nryya that "its 
proper time is at the start of the 'ibiidat, except in the case of fasting, where it precedes 
the act because of the difficulty of observing sunrise, and the proper performance that 
resolve ('az;m) takes the place of nryya" (Wensinck cites al-Bayjun, ijashrya, 1:57, without 
further publication information; in my edition [Beirut: Dar al-Kutub al-'Ilmiyya, 1994J, 
1:88). Frederick M. Denny observes that if the nryya does not immediately precede the 
act, "its status is reduced to mere 'decision' ('az;m), which would be no more than what 
precedes ritual nrya [=nryya]" ("Ethical Dimensions of Islamic Ritual Law," in Religion 
and Law: Biblical-Judaic and Islamic Perspectives, ed. Edwin B. Firmage, Bernard G. Weiss, 
and John W Welch [Winona Lake: Eisenbrauns, 199oJ, 2(9). These references seem 
to treat nryya and 'azm as distinct terms and concepts. However, Ibn Qudama uses the 
term 'az;m when discussing the timing of nryya for fasting, effectively treating 'az;m and 
nryya as synonymous in this context: "The meaning of the nryya is the aim (al-qaJd), 
and this is the settling of the qalb to do something, and one's resolve about it ('az;muhu 
'alayhz) without wavering" (al-Mughnl, 4:337). Further: "if one begins prayer with a nryya 
wavering between completeness and interruption (mutaraddada bayna itmamihii wa-qa(ihii) 
the prayer is invalid, because n!J!Ya is firm resolve (al-nryya 'az;mujaz;imu)" (2:133); he gives 
a similar definition of nryya when he first discusses it at length (1:156). It seems that the 
precise relationship between ni;~ya and 'az;m is not made clear, or entirely agreed upon, 
infiqh texts. 

:l Oussama Arabi, "Intention and Method in Sanhurl's Fiqh: Cause as Ulterior 
Motive," Islamic Law and Society 4, 2 (1997): 21I. Arabi begins his article with a similar 
observation: "The weight of intention in Islamic law is unevenly distributed between 
ritual law (,ibiidat) and the law of worldly transactions (mu'amalat)," and is more promi
nent in the former (200). 

4 This is confirmed by VVensinck, "Niyya," in Encyclopaedia oj Islam, new ed. 
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in a given 'ibiida, however, generally do treat it as recommended (often 
calling it sunna). Many jurists insist on niyya as a part of wurjii' (ritual 
ablution) and tayammum (ablution without water), and, less universally, 
as a part of ghusl (bathing). It is usually listed among the preliminary 
steps for prayer, along with purification, facing the qibla, and properly 
covering the body. Niyya may be part of both the washing of the dead 
and prayer for the dead. Payment of zakiit is to be accompanied by 
niyya (as discussed below, this is complicated by the case of payment by 
proxy). Fasting in Ramac)an (or in fulfillment of a vow) includes niyya, as 
does i'tikiif (spiritual retreat to a mosque, often done during Ramac)an). 
The I}ajj formally begins with, among other things, formulation of 
niyya, and some of the subsets of the I}qjj, such as circumambulating 
the Ka'ba and slaughtering an animal, have their own niyya. When 
niyya is required, its omission invalidates the act of worship, and even 
uncertainty over h<,lving formulated niyya, like uncertainty over any 
other required part of an 'ibiida, invalidates the act. 5 

As we will see below, jurists identify the location (mal}a0 of niyya as 
the 'heart' (qalb) , which was understood to be the locus of the 'mind' 
or 'rational faculty' ('aq0. As a function of the heart/mind, niyya has 
no necessary external expression; some jurists indicate that a verbal 
expression of one's niyya might be considered sunna, but they do not 
require it. In general, niyya is to be formulated at the beginning of an 
act of worship and maintained for the duration of the act. Niyya may 
be 'lost' or variously invalidated, thereby invalidating the act of worship 
and necessitating re-performance. 

The Arabic root from which "ibiida' is derived ('-b-d) carries conno
tations of both worship and service, even servitude. The noun 'abd (pI. 
'abid, 'ubdiin, 'ibdiin) is a common term for servant or slave, and is also 
commonly used in the term (widely used as a proper name) 'abd Alliih, 
'servant of God'.6 The 'ibiidiit are those things properly done by ser-

5 See, for example, ShIraZI, al-Muhadhdhab, 1:236: "If one enters i~ram (purity for 
prayer) then is uncertain (shakka) whether he formulated his intention, then remembers 
that he did so, and if this was before doing any of the acts of prayer, thiS fulfills the 
obligation, but if one remembers after doing some of [the acts of prayerJ then th.e 
prayer is invalidated, because he [prayedJ while uncertain ab~ut [th~ status of] hIS 
prayer." Also note that, here and throughout, my translation III the Imperfect tense 
reflects the imperative sense of the text, rather than the lIteral perfect tense of the 
Arabic. 

Ii Many scholars translate 'abd as 'slave'; see, for example, Talal. Asad, Gene~logies 
of Religion (Baltimore: Johns Hopkins, 1993), 221-222. Such a tra~lslatIon IS techmcally 
correct, but I think it is often chosen fi)r shock value and does a dIsservIce. The ImplIed 
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vants of God (i.e., all Muslims), acts of worship and obedient service in 
accord with the shan'a. Alms and fasting are thus as much a part of the 
'ibiidiit as are prayer and pilgrimage. (While retaining the commonplace 
'ritual law' to translate fiqh al- 'ibiidiit, I will refer to the specific 'ibiidiit 
as 'acts of worship'.7) 'Ritual' and 'worship' are not elements of most 
modern secular conceptions of law.n But ritual law is situated squarely 
within the religo-legal discourses of medieval Islam. Not only are the 
'ibiidiit discussed in the same texts, by the same authors, as other cat
egories of Islamic positive law (i.e., the mu'iimaliit), but by the classical 
period the 'ibiidiit come first sequentially in the texts.9 If the various sub
genres of Islamic law are connected by the basic notion of obedience 
to God, the 'ibiidiit are the most basic and universal expressions of this 
obedience. Further, the 'ibiidiit are, in many ways, conceptually prior to 

comparison of Islamic worship to 'slavery' (an English term with specific historical 
connotations) misleadingly taints the Arabic terminology of worship, 

7 The boundaries of the category 'ibtidiit are not perfectly clear, A central conno
tation of the term 'ibtida is 'duty' or 'obedience', and thus all acts treated by fiqh carry 
this connotation to some degree. That is, following the rules of fiqh is itself an act of 
obedience, an 'ibiida. As will be seen below, some jurists clarify this boundary by dis
cussing whether a given rule infiqh has a 'rational' meaning or function, or is purely 
an act of obedient worship. Jurists also employ the term qurba when discussing the acts 
included among the 'ibtidiit, O.!frba is derived from a root (q-r-b) denoting 'drawing near' 
and 'approaching', as well as 'being related to', as in kinship. In its technical usage 
infiqh, qurba refers to 'acts defining the relationship of humans to God'; thus qurba is 
effectively synonymous with 'ibiida, and is often used interchangeably. However, qurba 
also carries a slightly different connotation than 'ibiida; beyond simply 'acts defining the 
relationship of humans to God', qurba also suggests 'acts which draw one closer to God'. 
While these nuances are not developed explicitly infiqh manuals, at times qurba seems 
to be chosen over 'ibtida to emphasize the unique experience of acts of worship. 

S Perhaps for this reason, the 'ibtidiit are somewhat overlooked by Western schol
ars of Islamic law in favor of u~iil al-jiqh (legal theory) and the mu'iimaliit. Both Schacht 
(Introduction) and NJ. Coulson (A HiJto~y qfIslamic Law [Edinburgh: Edinburgh Univer
sity Press, 1964]), for example, give the 'ibtidiit short shrift in their well-known intro
ductions to Islamic law. Many academic introductions to Islam treat ritual practices as 
largely separate from 'the law'; sec, for example, Frederick M. Denny, An Introduction 
to Islam, 2d ed. (New York: Macmillan, 1994). David Waines (An Introduction to Islam. 
[Cambridge: Cambridge University Press, 1995]) better integrates ritual law with the 
rest of the law, reffecting the close interconnection in the original sources. On the use
fulness of studying ritual law for insight into broader religious, legal, and socio-cultural 
aspects of Islam, see, for example, Marion Katz, Body qf Text: The Emergence qf the Sunnz 
Law of Ritual Purity (Albany: State University of New York Press, 2002); A. Kevin Rein
hart, "Impurity/No Danger," History qfRelzf!,ions 30, 1 (1990): 1-24; and Denny, "Ethical 
Dimensions." 

!) Calder, "Shan~a." I 
I 
I 
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the mu'iimaliit. Numerous fundamental concepts such as legal compe
tence (takllf) and duty (forrjl wajib) receive extensive attention in 'ibiidiit 
sections of fiqh manuals. 

Fiqh al- 'ibiidiit illuminates many aspects of pre-modern Islamic 
thought, including aspects of theology, ethics, anthropology, and history. 
Commenting on the role of ritual law in Judaism, Jacob Neusner asserts 
that "the Mishnaic rabbis express their primary cognitive statements, 
their judgments upon large matters, through ritual law, not through 
myth or theology. Indeed we observe a curious disjuncture between 
ritual laws and theological sayings concerned with the heilsgeschichtliche 
meanings of the laws."10 Similarly, Muslim religious scholars gravitated 
toward law, especially ritual law, to express their understanding of many 
weighty matters. Theology, while important, has received less elabo
ration than law in Islamicate civilization, and moreover, the relation 
between theological doctrines and the law is often opaque, the latter 
having a greater impact on daily life. Ritual law in Judaism, according 
to Neusner, functions much like myth in other religio-cultural contexts: 
"so far as the laws describe a ritual, the ritual itself is myth ... While 
lacking in mythic articulation, the ritual expresses important ideas and 
points of view on the structure of reality." II Similarly, in Islam fiqh al
'ibiidiit establishes and expresses the basic nature of the relationship of 
humanity to God and the fundamental religio-legal economy of deon
tology, obedience, and reward. 

Intentions in Fiqh al-(Ibadat: An Overview 

As previously noted, the key term for intention in the 'ibiidiit is nryya. 
The root of this term, n-w:)', appears only once in the Qur'an, in surat 
al-An'iim, 6:95. Here the root is used in the word al-nawii, meaning fruit 
or date pit. This highlights an etymological aspect of the root, illus
trating its connotation of seed, kernel, core, or central inner element. 

10 Jacob Neusner, "Ritual Without Myth: The Use of Legal Materials for the Study 
of Religions," Religion 5,2 (1975): 99. Neusner makes the essential point that "the laws, it 
is clear, do not contain explanations" (98). Ritual laws often do not interpret themselves 
in any wider functional, socio-cultural, or historical ways; instead they simply describe 
the proper behavior. 

II Ibid., 91. Neusner's corollary point, that the ritual was not carried out in the 
Jewish context, does not apply, but this does not undermine the relevance of the rest of 
his argument. 
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However, no nominal or verbal form of the root appears in the Qur'an 
with the meaning 'intention'. The term does appear in several widely 
accepted ~adlths, where it displays the general meaning of intention, but 
not the technical sense found in works of fiqh. I2 The most important, 
and most commonly cited infiqh manuals, of these ~adlths is the follow
ing (which was cited above): 

Actions are defined by intentions, and to every person what he intends 
(innama al-a'mal bil-niyyat wa-innama li-kull imri'in ma nawa). So whoever 
emigrated [participated in the hijra] for God and His Messenger, then his 
emigration was for God and God's Messenger, and whoever emigrated 
for worldly benefits or for a woman to marry, his emigration was what 
he emigrated for. II 

This ~adlth is cited-in full, or often only in part (often the equivalent 
of the first sentence in the English)-in virtually all fiqh manuals, and 
in most it is the only ~adlth cited in regard to nryya. Given this fact, it 
is striking that it sheds so little light on the legal meaning of nryya. The 
~adlth is vague in its usage of the term nryya-here it has very general 
connotations of plan or purpose. It says nothing of acts of worship, or of 
requiring or recommending nryya as an element of any action. Rather, it 
seems to suggest that nryya is a pervasive fact of human life, the motive 
behind action. The ~adlth has a vaguely moralistic tone, as the Prophet 
calls for honesty and piety in behavior and implies that God knows 
the motives behind actions and judges accordingly. In short, neither the 
Qur'an nor ~adlth tells us much about the specific meanings of nryya 
infiqh. Thus the reason for including nryya as an element of the 'ibiidiil 
is not that the Qur'an or Prophet have called for this, and instead we 
must search elsewhere for our understanding of the meaning and role 
of intention in ritual law, namely in the texts of fiqh al- 'ibiidiit themselves. 

Regarding the legal language of intent in the formative period, 
AJ. Wensinck observes that in early sources "in some instances [the 
term] arjima'a is used, where the later language has nawii (e.g., al-Nasa'i, 
$ryiim, biib 68; al-Tirmidhi, $awm, biib 33)."14 In post-formative sources, 
the most common verbs used to indicate the act of formulating or 
having nryya are simply verbal forms of the root n-w-y, from which 
the noun nryya is derived. Nawii (in the third person masculine per-

12 Wensinck asserts that the term n!lya "is found in canonical ~adlth, but the passages 
show that it has not yet acquired in this literature the technical meaning and limitation" 
found infiqh ("Niyya"). 

I:l See above, chapter I, n. I. 

14 Wensinck, "Niyya." 
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fect) and yanwl (in the third person masculine imperfect) are the base 
verb forms-it is these terms that I have translated as derivations of 'to 
intend'. There are some instances infiqh manuals of other verbs being 
used to express the act of formulating or having nryya. At one point 
Shirazi uses the verb ~arf,ara in the phrase "if one ... does not formu
late/maintain (lam yaMar) the nryya of wurf,ii"'; this term carries conno
tations of being present or in attendance. IS And Mul;1ammad b. Idris 
Shafi'i (d. 204/820) at several points uses the verb ~adatha, for example: 
" ... and then one formulates (~adatha) the nryya of tayammum." 16 The root 
of this verb (~-d-th) produces a wide array of important terms, includ
ing ~adith (a report of the Prophet's words and deeds) and ~adath (minor 
impurity), but its basic connotation is of occurrence, happening, taking 
place; in this instance, it may mean 'to say'. It is tempting to speculate 
about these terms, exploring the implications of such usage for the def
inition of nryya. However, given the rarity of these usages and the fact 
that the authors in question give few clues regarding such implications, 
it seems more prudent to simply note their occurrence. 

The 'ibiidiit consist of a set of actions which include movements of 
the body and often involve some speech. The texts give rules for these 
actions, imperatives for how and when the body should be moved and 
what formulas must be uttered. But the jurists do not treat the 'ibiidiit as 
exhausted by these external components alone; rather, most consider 
the 'ibiidiit to also include an internal, subjective component: nryya. 
Jurists, however, do not give simple and direct answers regarding just 
what nryya is, how it is done or what its doing accomplishes. Moreover, 
they disagree over many specific aspects of the nature and function of 
nryya. Most discuss nryya in some way for each of the 'ibiidiit, but the 
exact role of nryya in each varies both within a given text due to the 
differing nature of the actions in question, and between texts, reflecting 
different opinions on the matter. 

An important aspect of the meaning and role of nryya emerges if we 
consider the general type of rules found in fiqh al- 'ibiidiit. The 'ibiidiit 
consist mainly of constitutive rules, creating or defining new forms of 
behavior (i.e., the acts of worship) rather than governing existing forms 
of behavior as do the rules of the mu'iimaliit. That is, the 'ibiidiit, unlike 
economic exchange or family relations, for instance, would not exist 
without the rules of fiqh al- 'ibiidiit to define them. For many jurists, the 

15 Shirazi, al-"Uuhadhdhab, qI. 

Ib Shafi'i, al-Umm (Beirut: Dar al-Fikr, 1990), 1:63. 
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rules of the 'ibiidiit include nryya, so nryya, among other things, especially 
bodily movements in particular times and places, constitutes the acts. 

Qarafi gives further insight into the nature and role of intentions 
when he discusses another kind of difference between the 'ibiidiit and 
the mu'iimaliit. As noted above, he observes that legal commands are 
of two types: first, those for which the simple performance of the 
act achieves the benefit of that act (this is characteristic of the the 
mu'iimaliit); second, those the external performance of which does not 
alone achieve the benefit for which God commanded them (charac
teristic of the 'ibiidiit).17 Niyya plays a key role in Qarafi's distinction: 
compliance with rules of the first type, regardless of the intention, gen
erates immediate worldly benefits and may also bring reward in the 
afterlife, while compliance with rules of the second type brings benefit 
to the actor, primarily in the hereafter, and only if nryya is present and 
proper. In this view nryya is a definitive element of the 'ibiidiit-acts per
formed for the sake of obedience and heavenly reward, and which have 
no other function. 

Ibn Rushd pursues a line of thought similar to Qarafi's in discussing 
whether nryya is required in acts of worship. In fiqh al- 'ibiidiit, a principal 
question is whether nryya is a necessary component of a given act of 
worship. In a rich passage about wurjii' that contains his first remarks 
about nryya, Ibn Rushd addresses this question explicitly: 

The 'ulamii' of the cities (am~iir) disagree as to whether nryya is a require
ment for valid wurju' or not, despite their agreement on the stipulation 
of nryya in the 'ibiidiit according to what [God] Almighty said, '~nd they 
have been commanded no more than this: to worship Allah, offering 
Him sincere devotion,"IH and according to what [the Prophet Mubam
mad] said, "innamii al-a'miil hil-nryyiit," the famous I;adith ... The reason 
(sahah) for their disagreement is uncertainty (taraddud) over whether wu¢i1' 
is a pure act of worship ('ihiida maMa).19 

17 Qarafi, al-Umni):ya, 27-28. See also Sherman Jackson, Islamic Law and the State, 
201-;202; it is important to note, as Jackson does here, that "it is not Qarafi's contention 
that acts of the first category are not religious acts. On th(' contrary, these too should 
be performed with the intention of worshipping God and winning salvation in the 
Hereafter. His point, however, is that the rules of the first category are designed first and 
foremost for the benefit of man here and now. As such, whenever they are complied 
with, man benefits, even if God does not." 

18 Qur'an 98:5. Unless otherwise noted, my translations of the Qur'an here and 
throughout are my own, but are based in part on the translation by 'Abdullah Yilsuf 
'Ali, The Meaning if the Holy O!!r'an (Brentwood, Md.: Amana, 1991). 

1'1 Ibn Rushd, Bidqyat al-mujtahid, 1:8; D]P, 1:3. 
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We will return in the next chapter to Ibn Rushd's citation of the 
Qur'an. For the moment, the last sentence is key, implying that every 
'pure act of worship' ('ibiida maMa) requires n!'J!ya in order to be valid, 
and that for some jurists wur/fi' does not require nryya because it is not a 

'pure act of worship'. He explains: 

By this [i.e., 'ihiida maMa] I mean [an act] which has no rational meaning 
Ighqyr ma'qulat al-ma'nii), and what is meant by it is onlY an act of worship 
(al-qurba), like prayer and the like, as distinguished from an act of worship 
with rational meaning ('ihiida ma'qulat al-ma'nii), such as washing off major 
impurity (I!,husl al-najiisa).~11 

In other words, a 'pure act of worship' is an act with no other pur
pose-there is no rational justification for prayer beyond its being a 
religious duty and devotional action. Some acts categorized as acts of 
worship, however, do have other purposes: ghusl, for example, physically 
removes unclean substances. In effect, this establishes a three-fold clas
sification of acts governed by fiqh: pure acts of worship ('ibiida maMa, 
synonymous with ghayr ma'qiilat al-ma'nii), actions which combine wor
ship with material or instrumental ends (,ibiida ma'qiilat al-ma'nii, or, as 
below, al- 'ibiida al-mrifhiima al-ma'nii), and acts with purely material or 
instrumental ends. Ibn Rushd continues: "There is no disagreement 
that a pure 'ibiida requires nryya, and that an 'ibiida with a rational mean
ing (al- 'ibiida al-majhiima al-ma'nii) does not [necessarily] require nryya" 
(the third category, purely instrumental acts, implicitly does not require 
nryya).21 Ibn Rushd uses this same basic formula each time he introduces 
a different 'ibiida. 22 Though not universal, this language of 'pure acts of 
worship' is also not unique to Ibn Rushd.23 

20 Ibid., emphasis added. Tim Crane notes that ma'qiil and ma'na are the terms 
used by al-Farabi and Ibn Sina, respectively, to translate the Greek term 'noema', the 
historical origin of the term 'intentionality' (Searle's 'Intentionality'), which Crane calls 
"concepts, notions, or whatever it is which is before the mind in thought" (Crane, 
"Intentionality"). But herc Ibn Rushd, although he is among the most prominent of thc 
Islamicate philosophers, is using the terms differently, as I show below. 

21 Ibn Rushd, Bidqyat al-mujtahid, 1:8-g; DJP, 1:3-4; wu¢ii', he notes, has characteris
tics of each category, combining the effects of cleansing with fulfilling a devotional duty, 
and jurists must try to determine which characteristic they deem stronger. 

22 Ibn Rushd applies this schema throughout his discussion of the 'ibiidat. For exam
ple, in a section addressing the requirements (shurii!) of ttryammum, he observes that "the 
majority [ofjuristsl hold that nryya is a requirement for [tayammum] because it is an act 
of worship with no rational meaning ('ibiida ghtryr ma'qiilat al-ma'na)" (Bidayat al-mujtahid, 
1:67; D]P, 1:71). 

23 Shirazi for example employs this distinction throughout his discussion of the 
'ibadat: al-Muhadhdhab, 1:69, 236; 2:598, 642, 698. 
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Niyya, then, is a definitive element of pure acts of worship, acts with 
no rational functions or explanations, only 'religious' ones-these are 
acts done simply because one is commanded to do them. Without niyya, 
such acts would simply not occur. Niyya gives a defining purpose or 
goal-that is, to be acts of worship-to acts with no other purpose. 
While this does not go very far in clarifying just what niyya is or how 
one does it, it does indicate that n!J!ya is, at least in part, a specific kind 
of intention with a special role in acts of obedient worship. Whatever 
else it is or does, n!J!Ya helps make ritual acts what they are. 

Niyya as an 'Internal', Silent Phenomenon 

Turning to the specific nature and function ascribed to niyya, we see 
that niyya is (I) an 'internal' action or state arising and existing in 
the 'heart' (qalb) , which may be accompanied by a verbal pronounce
ment, and (2) an action or state which differentiates otherwise indistin
guishable acts, effectively defining the action. Beginning with the first 
premise, we can establish that niyya is depicted as essentially silent and 
invisible, with no necessary objectively observable components. Thus it 
is not available for objective evaluation, and it is not readily proved or 
disproved by any tangible phenomena. According to some jurists, niyya 
may, or should at times, be simultaneous with a particular verbal pro
nouncement; however, this is a separate accompaniment to the niyya, 
which remains in essence an 'internal' phenomenon. 

By unanimous consent, the principal 'organ' of niyya is the qalb (liter
ally, 'heart'). Many fiqh manuals include a subsection dealing with "the 
location (maMll) of niyya." In many texts, locating niyya in the qalb is sim
ply a matter of assertion. For example, Mil~ili says "niyya is done in the 
qalb because it is an action of the qalb ('amal al-qalb)."2+ However, deter
mining the implications of so locating niyya is more complex. The legal 
texts do not explicitly discuss this question, as most are content to sim
ply assert that niyya is located in the qalb. But the texts reflect the belief 
prevailing in medieval Islamicate lands that the qalb (known to be an 
organ located in the chest2:,) was the seat of the intellect, the 'aql (mind 

21 Mu~ili, al-Ikhtiyar, 1:47 48. See also ShIraZI, al-Muhadhdhab, 1:69, 236; Ibn Quda
rna, al-Afughnl, 2:132. 

25 L. Massignon, La passion d'al-ljallacjj (Paris, 1922), 468; in L. Gardet, "I}..alb," in 
Encyclopaedia of Is/am, new ed. 
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or rational faculty).26 The qalb was not seen as either simply a blood
pumping organ or as the seat of the emotions, but as what Wensinck 
calls the "the central organ of intellect and attention."27 Contrary to 
contemporary Western folk understandings, the 'heart' was not seen as 
the locus of bodily lusts, which were taken to come from the liver and 
bile.2H This was not only in keeping with the antecedent Semitic under
standings of the 'heart', it was unequivocally endorsed by the Qur'an. 2

'1 

Prior to the Islamicate adoption of Galenic medicine, which held the 
brain (Arabic: dimagh) to be the organ of perception and intellection, 
this view held sway. In fact, this position was widely held until long after 
the Greek medical system was circulating in Arabic; Greek thought 
in general took greater hold among the Islamicate philosophers than 
among the jurists or the general population.1o Classicalfiqh texts reflect 
this understanding of the 'heart' as the seat of the intellect,ll and even 

26 See Qarafi, al-Umniyya, 17- 18. 
27 Wensinck, "Niyya." See also L. Massignon, Essay on the Origins of the llchniwl 

Langua/;e of 151amic Mysticism, trans. Benjamin Clark (Notre Dame: University of Notre 
Dame Press, 1977), esp. 198-199. 

28 Massig-non, La passion, 489, n. 7; in Gardet, "!)..alb." 
29 See Gardet, "!)..alb." He cites, for example, Qur'an POI, 179; 22:46; 26:89; 30 :59; 

and 39:45. 
30 The ~ufis in particular focused on the heart as not only the seat of intellectual 

apprehension, but the organ of awareness of God, and what Massignon calls "the secret 
and hidden (sin) home of the conscience, whose secrets (natjjwa) will be revealed on 
Judgement Day" (Massignon, La passion, 478; in Gardet, "!)..alb"). 

31 At least one prominent legal scholar, Qarafi, reflected on the relationship of the 
heart (qalb) , mind ('aql), brain (dimagh) , and soul (nafi)· Qarafi discusses the nature of 
the heart explicitly, giving further insight into the legal understanding of niyya, stating
that niyya, along- with all other aspects of the will, as well as knowledge, speculation, 
fear, hope and "all actions that arc related (yansibu) to the heart are seated in the 
soul (al-nafi)" (al-Umniyya, 17). Here Qarafi takes as given that the location of nryya 
is the heart (qalb). He then enters into an implicit debate reg-arding the relationship 
of heart, mind/rational faculty (,aql) , brain (dimagh) , and soul. He first observes that 
"most jurists and a few philosophers say that the rational faculty (al- 'aql) is seated in the 
heart, while most philosophers and a few jurists say it is seated in the brain (al-dimiigh), 
their argument being that if injury befalls the brain, the rational faculty is corrupted, 
and llikewise all] the capacities (a~wal) of the soul [are corrupted]" (17)· Unlike "the 
philosophers," Qarafi professes the priority of revelation over reason, arguing that since 
several passag-es in the Qur'an locate the 'aql in the heart, and not the brain, the 'aql 
must reside in the heart, though he admits that a sound brain is also necessary for 
its functioning- (17; he cites Qur'an 22:46, 50:37, 5S:22, and 39:22). Qarafi takes the 
occasion to reflect on the nature of the soul. He asserts that if the 'aql is seated in 
the heart, so too must be the soul, for "everything- related to the 'aql such as thought 
and knowledg-e and the like are properties (.)ifat) of the soul" (IS). In other words, the 
'aql is presumed to be an aspect of the soul, and the Qur'an establishes that the 'aql 
is seated in the heart, so the soul is seated in the heart (IS). He adds, "these three 
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many modern legal scholars retain it. l2 In the legal texts, the qalb is 
an organ of thought, and n-iJlya, as a function of that organ, is a ratio
nal mental phenomenon. (Loose translation of qalb as 'heart' may itself 
support romantic misreadings of niJIya infiqh, so I will use the Arabic, or 
the translations 'mind' or 'heart/mind' instead.) 

Jurists consistently identify nryya's location as being the qalb, but, 
again, they do little to either prove this or explore its implications. The 
primary goal of jurists seems not to be the finer philosophical or phys
iological implications of locating niJIya in the qalb, but rather establish
ing niJIya's 'interiority'. That is, whatever else it may mean that niyya is 
'an action of the qalb', it means that niyya is a subjective phenomenon 
that has essential characteristics which we might deem 'mental', but 
not essential characteristics which are 'external' and objectively observ
able. 33 

Niyya is essentially silent, for although jurists observe that niyya might 
be verbalized, they insist that this is, at most, a complement or ampli-

names (ru~, 'aql, nqft) express three qualities but share one characteristic, which is that 
they are located in the heart," and, "The soul is a subtle body dwelling transparently 
within the physical ['heavy', kathifJ body, from which it is distinguished like a fetus. 
And it is the nature of the soul to give rise to knowledge and thought, and it this that 
is called 'aql, the rational faculty." It seems that Qarafi was somewhat familiar with 
Islamicate philosophy, but his discussion of the nature of the soul is both brief and 
rather unclear, and certainly appears unsophisticated in comparison with the falmifa. 
He goes on: "If the soul is located in the heart, so is niyya, and the will, and all 
types of knowledge, and all other aspects of the soul (a~wal al-nqft) are located in the 
heart" (IS). Qarafi's logic is not entirely clear: systematic arguments (e.g., an argument 
from quranic authority that the 'aql resides in the heart) are mingled with unargued 
assertions (e.g., the connection of niyya to 'aql). But the end result is that, for Qarafi, 
niyya is an aspect of both mindlrational faculty and soul, and as such is located in the 
heart. We will return to this topic in detail in the next chapter. 

:12 See, for example, al-Ashqar, Maqii>id al-mukallafin, 1I5-117. His explanation is 
much like Qirafi's: niyya is related to 'aql, and the Qur'an locates 'aql in the qalb, so niyya 
is in the qalb. A similar approach is also found in the modern source Muhammad 'Abd 
al-Ra'Uf Bahnasi, al-Niyyafi al-shan;a al-islamiyya (Cairo: Dar al-Qawmiyy~ al-'Arabiyya 
lil-Tiba'a, n.d.), 6-S. 

l:l The link of niyya to 'aql and qalb, and the apparent subjectivity and interiority 
of all three, suggest that niyya is at least somewhat analogous to what Searle calls a 
'mental' phenomenon. Searlc argues that "mental states have an irreducibly subjective 
ontology;" that is, while it is difficult to find out about others' su~jective states (how to 
find out about such things is an epistemological question), that does not mean that their 
ontology must be reduced to objective behavior, or, even that they do not exist (both 
positions having adherents in the philosophy of mind) Gohn R. Searle, Redis{ove~y qf the 
}vfind [Cambridge, Mass.: MIT Press, 1992], 19-23; quote is from 19). It appears certain 
that medieval Muslim jurists likewise held that certain mental phenomena (including 
n!J!Ya) are real, even if intrinsically subjective. 
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fication. Shirazi, for example, insists that "if one expresses with the 
tongue while 'intending' (qa~ada) with the qalb, this is most certain 
(iikid)."3+ Ibn Qudama similarly holds that "If one verbalizes (lafo:;.a) 
what he intends, this is by way of emphasis (ta'kidan)."31 Mu~ili states 
that "it is required that niyya be done with the qalb, and it is rec
ommended (sunna) to pronounce it with the tongue, and doing both 
together is preferred (rifrf.a0."'6 In short, niyya must be done by the qalb, 
as an essentially interior, subjective, nonverbal ('mental') act, and it may 
at times also be accompanied by verbal pronouncement. 37 Regardless 
of the position taken on verbalization, no fiqh manual I have yet read 
cites a particular statement to be made aloud if one decides to do SO.:lH 

:l+ Shirazi, al-Muhadhdhab, 1:69; see also 1:236: "The location of niyya is the qalb, and 
if one intends with his qalb without his tongue, it is valid, and one of our companions 
says: 'intend by the qalb and pronounce it on the tongue; it is of no consequence, 
because n!xya is the qaJd of the qalb'." 

35 Ibn Qudama, al-Mug/ml, 2:132. 

16 Mu~ili, al-Ikhtiyar, 1:47-4S (referring, without specific citation, to Mul:,lammad b. 
ai-Hassan al-Shaybani). Wensinck states that "The jurists say ... that the scat [ma~all] 
of the niyya is the heart, which docs not diminish the fact that one likes to express it 
with the lips and thus 'let thc tongue help the heart' [citing ai-Bay juri, ljashiya, 1:57, 
without citation of the edition used; in my edition this is found on I:SS]; this is the 
ritual in its most perfect form [citing al-Sha'rani, al-Mizan al-kubra (Cairo, 1279 H), 
1:136]. Only Malik is different here from the consensus: he does not like to see the 
pronunciation of the niyya [citing ibid.]. But the other schools do not insist that it be 
pronounced. The meaning and intcntion of the niyya arc shown very well by Sha'rani's 
rcmark concerning this point: the imams agree in this, that thc niyya for ritual washing, 
formulated with the heart though not pronounced, gives juridical force to the action; 
and that the niyya, pronounced though not formulated with the heart, does not give 
juridical power to the action [citing ibid., 1:135]" ("Intentie in Recht," III). 

17 In her study of popular modern devotional manuals, Constance E. Pad wick 
devotes a chapter to the role of intention in the 'ibadat. She finds that these texts, largely 
aimed at teaching Muslim children the proper performance of acts of worship, present 
the formulation of n!J!Ya as a verbal act: "If you desire to make your ablution, say: 'I 
make the intention of legal purification,' then wash" (Muslim Devotions: A Study of Pr~yer
jVfanuals in Common Use [London: S.P.C.K., 1961], 4S, citing the devotional manual 
Duriisu 'd-azni 'l-islaml, Book I, 29). Padwick refers to such pronunciation of niyya as "a 
universal custom of worship in Islam" (49). However, she cites no medievalfiqh manuals 
(her further comments on niyya in ritual contexts include comments on ~aazth and on 
~ufi texts), and so her conclusions arc based on a very different set of sources, from 
a different genre and time period. Padwick observes that legal texts do not endorse 
verbalization, but asserts that the devotional manuals she studies show a tendency to 
treat nirya as part of a 'spiritual discipline' (49-50). Sec also Denny, Introduction, where 
he indicates that "ni,!!ya lis] uttered befi)re the observance bcgins" (lIS). 

:lH According to al~Jazlri, none of the four Sunni madhhabs requires verbalization 
of niyya, but all consider verbalization to be recommended ('sunna' for most madh
habs) in purification (Kitab al:fiqh 'ala al-madhiihib al-arba'a, 1:53-73). In prayer, Shafi'is 



... 

38 CHAPTER TWO 

There is no established verbal formula, so it is not entirely clear what 
'pronouncing n-ryya' would entail. l9 

While many jurists are not opposed to verbalizing nryya, and seem 
indifferent to or mildly in favor of the practice, this issue vexes other 
scholars. In particular, the I:Ianbali iconoclast Ibn Taymiyya (d. 728/ 
1328) argues strenuously that nfyya should not be verbalized, that ver
bal pronouncement is innovation (bid'a): "It is enough that niyya is in 
the qalb," he says, "and God knows what is in the qalb."411 For Ibn 
Taymiyya, the proof is that the Prophet explicitly said that one begins 
prayer by saying the takblr ('Alliihu akbar', 'God is most great'), and said 
nothing about pronouncing nfyya in prayer or any of the other 'ibiidiit, 
therefore doing so is innovation. 41 Ibn Taymiyya goes on at length on 
this issue, but he is clearly concerned less with the verbalization of nryya 
than with questions of religious authority and innovation. His reformist 
agenda was focused on returning to the 'original' sources of Islamic 
belief and practice, rooting out such 'innovations' as ~ufi saint venera
tionY His opposition to the verbalization of nfyya reflects his desire to 
adhere to the sunna of the Prophet, and as he finds no evidence that 
the Prophet verbalized his nryya, he takes this as proof that such verbal-

and I:Ianbali:s consider verbalization of niyya to be sunna, while Malikis and I:Ianafis 
reportedly stand against any verbalization of niyya in prayer; jazlrl asserts that Malikis 
allow whispering of a pronunciation of n!va if one whispers all the verbal formulas 
of prayer, while I:Ianafis consider verbalization of nryya in prayer to be bid'a (heretical 
innovation), and prefer that one avoid whispering while praying (1:214-215). jazlri's 
summary regarding prayer is confirmed by Zul).ayll, al-Fiqh al-islamf wa-adillatuhu, 1:615-
621, although the latter omits reference to the I:Ianafis in regard to prayer. 

39 Jazirl gives several examples of possible verbal phrases in the case of wu¢i1' for 
prayer, including "I intend (nawaytu) to perform wU¢ii' for prayer, drawing toward God 
Almighty," "I intend removal of ~adath," and "I intend that my prayer be acceptable 
(nawaytu istib~at al-falat)" (Kilab al-jiqh 'ala al-madhahib al-arba'a, 1 :67). In falat, Jazlri 
recommends the phrase "I pray the required noon prayer," for example; for Shafi'ls 
and I:Ianbali:s, there is no problem if one intends the proper prayer in the heart, but 
verbally pronounces the wrong prayer when doing so (e.g., intending the noon prayer 
at the right time, but saying "al-'aJr" [i.e., the mid-afternoon prayer]) (1:214). Neither 
these nor any other phrases are indicated in the medieval jiqh manuals I consulted, 
however. 

40 Al).mad Ibn Taymiyya, Ma;mii' al~fatawa (Riya<;i: Matabi' Riya<;i, 1381-1386 H), 
22:21 9. 

41 Ibid., 221. 

4~ On the complexities of Ibn Taymiyya's religious identity and reformist agenda, 
see George Makdisi, "Ibn Taymlya: A Sufi of the Qadiriya Order," American Journal of 
Arabic Studies 1 (1974): 118-129, reprinted in Religion, Law and Learning in Classical lrlam 
(Hampshire, u.K.: Variorum, 1991) (reprint retains original pagination). 
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ization is illegitimate innovation.4> Though Ibn Taymiyya here shows 
little interest in any other aspects of nfyya, he demonstrates that one can 
make a pointed argument against verbalization of nryya. 

Infiqh al- 'ibiidiit there are three apparent potential exceptions to the 
dissociation of nfyya from verbalization: the association of nryya with the 
basmalah (saying 'In the name of God ... ') in ritual purification, with the 
takblr (saying 'God is most great') in prayer, and with the talbryya (saying 
'Here I am, 0 Lord ... ') in the ~ajj. However, on close inspection, the 
sources reveal that nfyya is an action separate from, even if simultaneous 
with, these prescribed verbal invocations. Beginning with the relation 
of niyya to the basmalah in purification, we see an association of the two 
acts, but not an identity.+4 Ibn Qudama indicates that the nryya must be 
the first step in any act of purification, calling niyya a "foundation" or 
"precondition" (shar(l of (ahara. II The basmalah (he uses the synonym "al
tasmiya") comes "after the nryya, before all the actions of purification." 46 

Shirazi, commenting on tayammum, reverses the order but maintains 
the separation: "The proper way to do tqyammum is to first say the 
basmalah, ... then intend, then strike the hands against the dust."47 

Similar to the relation of nfyya to the basmalah in purity, jurists give 
nfyya a range of temporal proximity to the takblr in ~aliit. Mu~ili, for 
example, locates nfyya before prayer: "There are six required [prelimi
naries to prayer]: purity of the body from major and minor impurities, 
purity of the clothing, purity of the place, proper covering of the body, 
locating of the qibla, and nfyya."4H The prayer itself begins with the takblr, 
clearly separated from the formulation of nryya. However, Shirazi voices 
the more common opinion, that the nfyya is formed at the same time 
as the takbzr, with these two actions simultaneously constituting the first 
act of prayer proper: "It is necessary that the nryya be simultaneous with 

43 This interpretation oflbn Taymiyya is supported by his broader discussion, in this 
same section of lvlajmii' al-jatawa, regarding the difference between 'good innovation' 
(that of the Prophet's 'Companions' and the 'Successors', i.e., the Prophet's generation 
and the following generation, respectively) and 'bad innovation' (any significant changes 
introduced after the generation of the 'Successors'). 

H According to jazlrl, Malikls, I:IanbalIs, and Shafi'ls agree that niyya (in the qalb) is 
required in wU¢ii', while I:Ianafis say it is only sunna (Kitab aljiqh 'ala al-madhahib al-arba'a, 
1 :63). However, as noted above, none of the madhhabs requires verbalization, though all 
consider verbalization recommended, or at least allowed. 

15 Ibn Qudama, al-Alughni, J:J59. 
46 Ibid., 1:146. 
47 Shirazi, al-Aluhadhdhab, J:J28. 
IH Mu~ili, al-Ikht!var, 1:45. 
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the takblr (muqiirina bil-takb'ir), because this is the first requirement of the 
prayer so it is necessary that the nfyya be simultaneous with it."+~ Insist
ing on simultaneity only makes sense if the two items are distinct and 
potentially separable. Ibn Qudama, implicitly endorsing a preference 
that nfyya and takblr occur simultaneously, asserts that in prayer, "it is 
permitted for the n~fYa to precede the takblr by a brief interval, but if 
this interval is extended, or the nfyya is invalidated (fosakha) , then it is 
not permitted."jIJ In short, while closely linked, the nfyya and takblr are 
clearly distinct, the former remaining interior and subjective regardless 
of its proximity to the verbalized takblr. 51 

As for the talbfyya in the ~ajj, Mu~ili observes, "[the pilgrim] prays two 
rak'as and says: '0 God, I desire to perform the ~ajj, so make my way 
easy and accept it from me', and if he intends in his qalb, this [makes 
the ~qj;J lawful." He adds, "[one enters i~riim] when he intends and calls 
out the talbfyya."j2 For his part, Shirazi asserts that "one says the talbfyya 
to emulate [the first generations of Muslims] , but if one restricts oneself 
to the nfyya, and does not say the talbfyya, it is valid."53 Again, while the 
nfyya and the verbalized talbfyya are closely linked, they are also clearly 
distinct, and the nfyya without the talbfyya is valid (implicitly, the reverse 
would be invalid). The verbalization of the talbfyya, as with the other 
two invocations, is presented as being ancillary to the existence and 
validity of nfyya. 5+ Nfyya is essentially an act of the qalb and verbalization 
may accompany, express, and perhaps objectively confirm the nfyya. 

+9 Shirazi, al-Muhadhdhab, 1:236. 
,0 Ibn Qudama, al-Mughnl, 2:136. 
,I Zul;layli confirms that none of the madhhabs requires a verbal pronunciation of 

n£JiYa in fatiit, and that all "prefer" lyandiib) , but do not require, that the nryya be 
simultaneous (muqiirinan) with the takblr (al-Fiqh al-islam! wa-adillatuhu, 1:614615). 

',2 Mu~il!, al-Ikhtryar, 1:143-144. 
.Il Shirazi, al-Muhadhdhab, 2:698- 699. 
1+ Zul;layli asserts that "I~ram is not valid without nryya, for the Prophet ... said 

[the ~ad!th], and because li~ramJ is a pure 'ibiida ('ibiida maMa) which is not valid 
without niJiYa, like fasting and prayer. The location of niJiYa is the heart, and for i~riim 
Ilryya is in the heart, but according to most scholars it is preferred (al-air/a0 that one 
pronounce what one intends." Zul;layli notes that this is because people heard the 
Prophet pronounce the talbi)iya when on ~ajj and 'umra. Zul;layli adds that one should 
pronounce one's nryya in this case "because pronouncing it keeps one farthest from 
inattentiveness." However, Zul;layli then indicates that the verbalization of niJiYa is 
distinct from the talhryya, for he offers the following as examples of how one pronounces 
the ni;ya of ~ajj: "I intend (nuwaytu) the ~ajj or 'umra, and I have entered i~riim for it for 
God Almighty," and "0 God, I intend (undu) the ~ajf or 'umra, so make my way easy 
and accept it from me." These are all distinct from the formula of the talhi)iya. He notes 
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Nfyya, then, is in essence an internal, silent, mental act. If it is verbal
ized, as some recommend (but none require), or linked to a required or 
customary verbal formula (like the basmalah) , nfyya nonetheless remains 
a discrete step in the performance of an act of worship. It is not simply 
the internal component of a verbal act, the Intentionality (i.e., 'about
ness') of a speech act, but rather is itself something one does as part 
of the compound actions of purification, prayer, pilgrimage, and the 
rest of the 'ibiidiit. The mental act of formulating an intention is itself a 
separate step in the performance of an act of worship, and nfyya is not 
reducible to these or any other verbal formulas. 

The nature of nfyya as an internal mental action is further illumi
nated by discussions of the loss or invalidation of nfyya. Once formed, 
nryya can simply 'slip' and be lost without a different mental state or 
event taking its place. Shirazi discusses this possibility, observing first 
that "it is preferred (al-rifrja0 that one intend from the start of wurju' 
until the completion of wurjii.' and that one continue the nryya [through
out]."IO Thus, nryya is to be present throughout the action-although he 

that "most jurists prefer that one say the talbryya after entering i~riim, meaning [that one 
should say the talhryyaJ along with nryya" (al-Fiqh al-isliim! wa-adillatuhu, 3: 123). 

.15 Shirazi, al-A,fuhadhdhab, 1 :69, Most jurists agree that niJ;ya must be formulated at 
the start of, and endure throughout, acts of worship. However, for some acts, this raises 
the issue of just when the act occurs. As noted above, Wensinck asserts regarding fasting 
in Ramac.lan that "The period of fasting is from dawn to sunset. Because it is hard 
to establish precisely the time of dawn, and the fast is not an action which starts at 
a specific moment, the formulation of nryya cannot be immediately followed by the 
action; one speaks here, when one expresses himself precisely, of 'azm [resolve]; this is 
not to deny that the term nryya is usually used" ("1ntentie in Recht," 1 10). Wensinck 
here cites al-Bay juri, who asserts about nryya that "its proper time is at the start of 
the 'ibiidiit, except in the case of fasting, where it precedes the act because of the 
difficulty of observing sunrise, and the proper performance that resolve ('azm) takes 
the place of nryya" (Wensinck cites ai-Bay juri 1:57, again without further publication 
information; this passage is found on 1:88 of my edition). Timing is also a complex 
issue in the ~ajj. Wensinck remarks that "the intention for the pilgrimage for the 
Muslim jurists has been a difficult point. One would expect that the pilgrim at the 
entry into the sacred area would formulate his nryya in the usual precise manner 
that he intended to do the major or minor pilgrimage, and for this would take on 
the consecrated status [i.e., i~ramJ. And thus he can do. But because ri~ramJ imposes 
duties of abstinence and many pilgrims arrive in Mecca long before the start of the 
pilgrimage period, one is permitted to enter i~riim fi)r the minor pilgrimage and to 
put it off after the performance of the mandatory duties, until the start of the major 
pilgrimage. In such a case one thus pronounces his nryya, that he wants to perform the 
minor pilgrimage, although he has traveled to Mecca before the ~ajj. No one would 
in this case consider the niyya to have great value, and Shafi'i thercfi)re allows, at 
the formulation of the nryya-for the i~riim; to omit the mentioning of major or minor 
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calls this "preferred," not required. However, "If one formulates inten
tion at the point of washing the face, and then the nryya slips [from 
one's mind] ('azabat), it [the washing1 is valid, because [the washing of 
the face] is the first of the obligatory actions."56 Here the nryya is envi
sioned as simply 'slipping [from the mind]' (,azaba) , ceasing to exist, 
thereby invalidating the act it accompanies. Nothing displaces the nryya, 
and no outward sign accompanies this slip. 

Nryya for an act of worship can also be displaced by an incompatible 
intention: 

If one intends breaking off (al-khuri1]) from prayer or intends that he will 
break off [in the future] or doubts whether he broke off or not, the prayer 
is invalidated, because nryya is required throughout the prayer, and he has 
already cut it off (qad qata'a) by so doing and thus invalidated the prayer, 
as purity [is removed] if it is cut offby minor impurity." 

In addition to reinforcing the point that nryya must persist through
out the prayer, this passage introduces a new prospect, namely that 
one might intend the ending of, or exiting from, prayer. This passage 
presents the actor as changing the nryya from 'nryya to pray' to 'nryya to 
break off from prayer', with the implication that one can only have a 
single nryya at a time. In short, changing nryya is like 'changing one's 
mind'. Here Shirazi's treatment of nryya elides a purely technical usage 
of nryya-nryya as the intention to perform an act of worship-to a non
technical usage-nryya as the intention to perform any act (including 
the act of ending prayer). Further, Shirazi gives nryya something of a 
magical character: he does not describe a person necessarily acting on 
the intention to cease praying, but simply formulating such an inten
tion, thereby invalidating the prayer. Or, more to the point, forming 
the nryya to break off the prayer is the act of breaking off the prayer-as 
much or more than any outward indication, such as ceasing the bodily 
movements of prayer. 

Shirazi further considers the possibility of changing one's nryya: "If 
one enters into noon prayer then changes the nryya to the mid-after
noon prayer this invalidates the noon prayer, because it interrupts 
(qata'a) the nryya, and the mid-afternoon prayer is not valid because he 

pilgrimage; this is actually in conflict with provisions concerning nryya" (II3-114, citing 
al-Shafi'i, !i.lliib al-umm rCairo 1321-1325 H], 2:132). On the term 'a:;,m, see n. 2 above. 

,,6 Shirazi, al-A1uhadhdhab, 1:69-70 . 

. \7 Ibid., 1:237-
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did not intend this at the point of [entering] i~riim."5R Once prayer has 
been begun with the proper nryya, changing or 'interrupting' the nryya 
invalidates the prayer.,9 Further, nryya alone does not define the act, for 
one can intend to perform an obligatory prayer, but if one acts before 
the proper prayer time, the prayer only counts as a supererogatory 
prayer. The act is not totally vacated, but the nryya cannot overcome 
certain objective limitations; subjective and objective criteria come to
gether in defining the act. 

These discussions of the loss and invalidation of nryya highlight the 
fact that niyya itself is a part of the ritual. Niyya is not, however, an 
utterance, though it may be temporally linked to-and made more 
certain or emphatic by-certain utterances. While the texts at times 
employ the term to refer to a general intention, more frequently they 
present niyya as a technical term unique to ritual. Nryya is, in effect, 
what one does with one's mind while performing ritual actions, while 
moving one's body in certain ways and making certain utterances. I 
think we are not far off to understand nryya in such physical-sounding 
terms, as part of the embodied practices of the 'ibiidiit. 

Niyya as Difmitive qf Actions 

Nryya, then, is a silent, internal, mental phenomenon. What nryya does is 
to help define actions-mentally marking out the boundaries of a given 
action and differentiating otherwise indistinguishable acts-effectively 
giving acts of worship their specific identity. Niyya thus serves a crucial 
taxonomic purpose, linking actual human actions to the ideal-typical 
actions defined by the texts of ritual law. Nryya turns the undifferentiated 
flow of human gestures and movements into particular named actions, 
especially the actions required by God and regulated by fiqh. In this way 

58 Ibid. 
\'1 Similarly, Ibn Qudama remarks: "If one enters i~riim for a religious duty Ijarf¢a) 

then intends to change (nawii naqlahii) to another duty, the first duty is cancelled (batalat), 
because the nryya is interrupted (qat'a), and the second act is invalid because he did not 
intend it from the start" (al-Mughnl, 2:135). Ibn Qudama goes farther, suggesting not 
only the binary possibilities of 'niJIYa/not-n!xya', but also an extant but insufficiently 
firm nryya: "if one begins prayer with a niJIYa wavering between completeness and 
interrupted ness (mutaraddada bayna itmiimihii wa-qat'ihii), the prayer is invalid, because 
nryya is absolute certainty (al-nryya 'a:;,mu jii:;,imu)" (2:133). }iryya must remain firmly in 
place throughout the act. 
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nfyya may also serve a psychological purpose, allowing a person some 
degree of knowledge and confidence that he has fulfilled his religious 
duties. 

Searle's approach may help illustrate how intentions are definitive of 
actions. As discussed above, Searle says an action consists of two com
ponents: Intentional content (expressed linguistically as a proposition) 
and the conditions of satisfaction (an action brought about in the right 
way, and 'caused' by the intention). Thus it is intention that gives Inten
tional definition to an action. This is perhaps most clearly illustrated by 
the case of 'refraining': intention is the difference between sitting still to 
'listen quietly' on the one hand, and to 'obey an order to be still' on the 
other, or simply sitting still absent-mindedly (which may still be inten
tional).bo Each instance of 'sitting still' may appear objectively identical, 
yet each is a different kind of action due to the Intentional content of 
the intention. 

Qarafi explicitly asserts that nfyya is that which defines a particular 
act of worship, distinguishing it from other actions: "The rationale for 
the requirement [of nfyya] is distinguishing (tamyzz) acts of worship (al
'ibadat) from ordinary actions (al- 'adat) , and distinguishing among lev
els of acts of worship."I;1 The term tamyzz, 'distinguishing' or 'isolat
ing', is central to Qarafi's definition of nfyya. For Qarafi, as summa
rized by Jackson, "the role of intention [is] to isolate (yumayyiz) the spe
cific objective for which a willful act is performed."G2 Further, Qarafi 
asserts: 

[N£Vya] distinguishes that which is for God ii-om that which is not _ .. For 
example, bathing (ghusl) may accomplish cooling off and cleaning up, but 
can also fulfill a commanded act of worship ... In the absence of n£Vya ... 
fasting (al-}awm) is [merely] lack ofnourishment.6l 

Gil Searle, lntentionalify, 102-103. 
til Qarafi, al-Umn£J!Ya, 20; see also 9-10. 
(,2 Jackson, Islamic Law and the State, 200. 

6:1 Qarafi, al-Umni~ya, 20. C[ Shafi'i: "If one is immersed in flowing or still water 
in which there is no impurity, and the immersion reaches all the limbs [that one 
must purify in] wur!iJ', [and while doing this] one intends purification, it is permitted. 
Likewise, if one sits under a water tap, or a flow of rain water, or rain [directly], 
intending by this [to achieve] purity, [purity] is achieved for all the limbs [that one must 
purify in] wu¢iJ'; provided nothing is omitted, it is permitted" (al-Umm [Beirut: Dar al
Fikr, 1990], 1:44). For Shafi'i, then, the n!J!Ya for purification allows one to achieve purity 
under a variety of circumstances, including immersion in moving or still water, using 
water from a tap, or being struck by rainwater. JV!J!Ya, in short, turns otherwise generic 
contact with water (within certain broad parameters) into an act of ritual purification. 
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Echoing ShirazI's discussion of multiple compatible goals, Qarafi em
phasizes that it is nfyya that makes the difference between objectively 
identical actions. Further, Qarafi indicates that nryya distinguishes levels 
of 'ibadat such as required prayer from supererogatory prayer.64 Again, 
nfyya distinguishes among acts whose outward form is identical, giving 
these acts their identity. Nfyya is what differentiates performing wu¢i1' 
from simply washing up or cooling off (even if, like ShIraZI, one con
siders these compatible additional goals); nfyya is what differentiates one 
prayer from another, or falat from calisthenics. One must also perform 
the actions correctly, but without nfyya, a set of movements, no matter 
how precisely performed, is not an 'ibada. (We will revisit the potentially 
'spiritual' connotations of Qarafi's statements in the next chapter.) 

Attestations to this definitive and taxonomic function of nfyya abound 
in fiqh texts. For example, Shirazi says of nfyya in prayer that "If the 
prayer is a required one, one must have specific nfyya, intending the 
noon prayer or the evening prayer to distinguish (li-tatamayyaz) it from 
other [prayers].""O Nfyya also distinguishes a required prayer from a rec
ommended additional (sunna) prayer."" Similarly, nryya, alongside certain 
objective indicants, determines the specific identity of actions in the 
context of group prayer. The law establishes that whenever two or more 
Muslims pray together, one must be the leader, the imam (here having 
the general meaning of 'prayer leader'), and the others must take their 
cues from him or her.67 ShirazI reflects on the critical role nfyya plays in 
the designation of prayer leader: 

Group prayer is not valid unless the follower (al-ma'mfim, the member of 
the prayer congregation) intends [to be among the congregation in] the 
group prayer, because one means (yundu) to follow another [person], so 

64 Qarafi, al-Umnryya, 20. He also indicates that nryya distinguishes a required (forr!J 
action from one that is merely recommended (mandiJb). 

fio Shirazi, al-Muhadhdhab, 1:236. 
66 Shirazi adds: "If the prayer is a [recommended, but not required prayerJ (sunna 

riitiba), like witr, and like sunna ofJaJr, it is not valid unless one specifies the nryya (yu'qyyinu 
al-nryya) to distinguish it from anything else" (al-Muhadhdhab, 1:236). Here the literal 
reading is "specify the nryya," rather than "specify by n!J!Ya;" however, the sense of the 
passage is clearly that nryya is thc means (not the object) of specification. Mu!).ammad 
'Ali b. 'Ali b. Mu!).ammad al-Tahanawi's technical dictionary defines the recommended 
prayers called rawiitib (sg. riitib) as Junna prayers that are subsequent to required prayers 
ifarii'ir!J (KashshOf4tilii~iit al~runiJn [Beirut: Dar al-Kutub al-'I1miyya, 1998J, 2:177)· 

ti) In general, a woman may lead other women, children of either gender, or anyone 
not of sound mind. Usually, it is preferred that the eldest male lead, and the followers 
are arranged by descending age to his right and/or behind him. Adult males come 
first, then either male children or women and then children. 
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it is necessary to [have] the nfyya of following. If two men decide to pray 
individually and [a third person] intends to follow the two, his prayer is 
not valid, because it is not possible for him to emulate the two at one 
time, and if he intends emulation of one of the two, without specifying 
(,ayyin) [which one], his prayer is not valid, because if he does not specify 
it is not possible to emulate [one of them J.6H 

When two or more people pray together, each must have the appro
priate niyya to lead or follow. Standing in the leader's position does not 
alone make one the leader, nor does temporal priority-niyya is a criti
cal ingredient--and given that few Muslims really need a leader's cues 
in order to pray properly, niyya constitutes perhaps the key difference 
between leader and follower. Every follower must specify by niyya which 
person he is following, for he can only follow one leader, and must not 
follow another follower (i.e., one without the niyya to lead). If two peo
ple praying together both have the niyya to lead, the prayers of each 
are valid (so a group of two does not require that one lead the other); 
if both intend to follow, both prayers are invalid. 59 In all these cases, 
niyya defines the action taking place and in turn defines the status of the 
actor. Moreover, one person's niyya can also have implications for the 
validity of others' acts: the prayer of the would-be follower depends on 
the niyya of the putative leader. 

Niyya also plays a definitive role in the case of abbreviated prayer. 
In some instances, such as when traveling, ill, or at war, a Muslim is 
permitted to perform an abbreviated version of the daily prayers. The 
goal of the niyya must be not simply to pray, but to pray an abbreviated 
prayer, and this must be established prior to the start of the prayer. 

fiR ShiraZi, al-Muhadhdhab, 1:310. Ibn Rushd recounts a disagreement among jurists 
on this issue: "[The 'ulama1 disagree about whether it is required that the nryya of the 
follower agree with the nryya of the leader in specification (taYln) of the prayer and 
its necessary steps (al-wujub [i.e., the outer form]), that he is not permitted to pray 
the noon prayer behind a leader who is praying the mid-afternoon prayer, or to pray 
a supererogatory prayer when the follower prays a required prayer. Malik and Abu 
l;Ianifa hold that it is necessary that the nryya of the follower agree with that of the 
leader, while al-Shafi'i holds that this is not necessary" (Bidayat al-mujtahid, 1:120; D}P, 
1:132). 

69 The passage continues, demonstrating how fine the distinctions effected by nryya 
can get: "If one of the two was praying [following] the other and he [the third party] 
intends to emulate the one of the two who is following, his prayer is not valid, because 
he follows the other lthe one who is himsclffollowing] , and it is not permitted to foHow 
[the non-leader]. If two men pray and each of them intends to be the leader, this does 
not invalidate the prayer, because each one [effectively] prays by himself, but if each 
one intends to follow the other, neither prays a valid prayer, because each follows one 
who is not leading" (Shirazi, al-Muhadhdhab, 1:310). 
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Doing so establishes which prayer (full or abbreviated) the ensuing 
bodily actions constitute. 7o If one should perform the movements of 
full prayer, but with the niyya of abbreviation, the action would be 
counted as abbreviated prayer. It is also niyya which distinguishes one 
who is traveling (and thus may abbreviate the prayer) from one who is 

stationary: 

If one who is traveling intends (nawii) to stay for four days, excluding 
the day he arrives and the day he leaves, he is considered (~iir, lit., 
becomes) stationary (muq'iman), and his license (rukha~) [to perform the 
abbreviated practices] of travel is invalidated ... If one intends to stay 
four days during time of war, two things may be said: one, he abbreviates 
his prayer; ... two, he does not abbreviate, because he intends to stay 
for four days without traveling and so does not abbreviate, as when one 
intends to stay when there is no war. 71 

The issue is not staying in one place, but intending to do so, and 
once one has this intent, one shifts from being a traveler to being a 
stationary person. One does not wait until he or she has actually stayed 
the requisite number of days, but begins full prayer when the niyya to 
stay for that long is formed. Jurists may disagree over how many days 
one must have in mind to be considered stationary, but they agree that 
niyya is the central issue. 72 Niyya here defines the action, the legal status 
of the actor, and the prescriptions incumbent upon him or her. As with 
the intent to cease praying, we again see a shift from a technical usage 
of niyya specifically as part of an act of worship to a non-technical usage. 
Niyya here is not the intention to perform an 'ibiida, but rather is simply 
the intention to act in a certain way, namely, to stay put. 

In Searlean terms, the prior intent to stay obligates one to perform 
full prayers at that point, and effectively collapses into an intention-in
action with the propositional content 'that I am staying (now),. If one 
originally had the niyya to stay and then circumstances changed so that 
one did not actually stay the requisite number of days, it would still be 

70 See, for example, Shirazi: ';t\bbreviation (qafr) is not permitted unless one intends 
abbreviation at the point of entering into the prayer state (i~ram), because the norm 
(al-af0 is the complete version [i.e., the default mode is full prayer unless otherwise 
specified by n~JYa]; so if one did not intend abbreviation while establishing his purity, he 
is obligated [to perform] a full prayer, and is not permitted to abbreviate, as is the case 
for one who is not traveling" (al-,Huhadhdhab, 1:338). 

71 Ibid., 1:'l39-340 • 

72 l;Ianafis usually put the number of intended stationary days at fifteen. Sec Mu~ili, 
al-Ikhtryar, 1:79; and Abu Bakr b. Mas'ud al-Kasani, Kitab bada'i' al-fana'i' fi tarizb al
shara'i' (Beirut: Dar al-Kitab al-'Arabi, 1974), 1:97· 
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incumbent on him to pray the full prayer up to that point when circum
stances changed. That the conditions of satisfaction that one stay x days 
are actually not met only comes into play at the point of the change 
of circumstances, which would, of course, involve a change of intention 
from staying to leaving. Up to that point, the intention to stay is defini
tive, establishing the place of the action within the legal taxonomy. 

Niyya is required in fasting, whether that fasting is for Ramac,lan, in 
fulfillment of an oath, as an expiation (kaifora) , or as supererogatory 
devotional act. In fact, niyya is a crucial element constituting both a 
fast per se (as opposed to simply not eating at a given moment) and 
the difference among fasts.7i This is demonstrated by Ibn Qudama: 
"one must specify the niyya for each required fast, such as whether the 
next day's fast is for Ramac,lan, or for making up a previous broken 
fast, or as an expiation, or [in fulfillment of] an oath."74 Ibn Qudama, 
like many jurists, enters a debate over just when the niyya is to be 
formed, particularly whether it must be formed before sunrise on the 
day of fasting, or whether it can validly be formed after that (among 
the major madhhabs, the J:Ianafis are alone in generally supporting the 
latter idea).75 For example, Ibn Qudama asserts that it is not acceptable 
to form the niyya a day ahead, "unless one maintain it into part of 
the night," so that there is niyya the night immediately preceding the 
day of fasting. 76 He further discusses a debate regarding whether one 
must re-formulate the niyya each night of Ramac)an, or one may form 
it once for the whole month (three madhhabs say the former, while 
l:Ianafis say the latter77). Another aspect of Ramac)an, 'retreat to the 
mosque' (i'tikiij, the supererogatory act of spending time, usually in the 
evening, and sometimes even overnight, in a mosque) also requires 
or is recommended to have niyya. Niyya is the intention that a given 
stretch of time spent in a mosque count as the jiqh-defined action i'tikiij, 
thus distinguishing the act from the outwardly identical act of simply 
spending time in a mosque. 7n 

7i Ibn Qudama, al-Muglznz, 4::r13-334. 
if Ibid., 4:3311; he notes, however, that jurists disagree about this, with some allowing 

less specificity about the fast when formulating nryya (see 4:3311-339). 
75 See Mu~ill, al-Iklztivar, 1:26. 
76 Ibn Qudama, al-Afuglznz, 4:336. 
77 See 11m Rushd, Bidayal al-mujlalzid, 1:292ff.; DJP, I:34Iff.; Abu Zakariyya Mu\:lYI 

ai-Din b. Sharaf al-NawawI, Kitab al-majmii': slzar~ al-mulzad!zdlzab lil-Slzlra:(i (Cairo: Dar 
I\:lya' al-Turath al-'Arabi, 1995), 6:266ff. 

78 See filr example Mu~il1, al-Iklzt~var, I: I36-I311. 
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The payment of zakiit (mandatory alms) is made valid with niyya. 
For example, Mi1~ili observes simply that "He who pays alms on all 
his wealth fails if he does not intend."7'! The niyya is what makes a 
given transfer of wealth into zakiit, as distinguished from other forms 
of voluntary charity or gifting. The niyya of zakiit is made more com
plicated by the possibility of paying through a proxy, as will be dis
cussed below. The remaining major Islamic ritual is the ~ajj, the pil
grimage to Mecca required once in the lifetime of every physically and 
financially able Muslim. This is a complex activity, with numerous sub
elements governed by a detailed array of rules. Nryya appears at sev
eral points along the way, first as the niyya of the overall performance 
of the ~ajj (or 'umra, the supererogatory 'lesser pilgrimage'), and later 
for several separate constituent elements. The pilgrimage proper begins 
when the pilgrim reaches one of the several approved entry sites into 
the precincts of Mecca. At this point the pilgrim must be in the state 
of i~riim (purity, inviolability), which includes wearing a special seamless 
garment. Mi1~ili observes, "[the pilgrim] prays two rak'as and says: '0 
God, I desire to perform the ~ajj, so make my way easy and accept it 
from me,' and if he intends (nawii) in his qalb, this [makes the ~qzj] law
ful," and he adds, "[one enters i~riim] when he intends (nawii) and calls 
out the talbiyya [i.e., calling out 'here I am, 0 Lord ... ,' a standardized 
invocation],"HIl Shirazi (and his commentator al-Nawawl) asserts that 
niyya determines the taxonomy of the act, whether it counts as ~qzj' or 
'umra: "One should specify [with niyya] whether one is preparing for the 
~ajj or the 'umra."HI 

Acts Not Requiring Niyya 

That niyya functions to differentiate and define actions is further indi
cated by jurists' discussion of a class of actions that do not require niyya. 
Such actions have in common that they cannot be, or be mistaken for, 
any other actions, and thus do not need niyya to provide their identity 
or place in the legal taxonomy. Qarafi, for example, discusses religious 
acts in which niyya has no place. Niyya is not necessary for acts that 
are inherently directed toward God, which he calls "acts of worship (al-

79 Ibid., 1:101. 
1111 Ibid., I:I43 144; d~ Shirazi, al-Muhadhdltab, 2:698-699. 
81 AI-Nawawi, Allab al-majmil, T237; sec also T235 -239 passim. 
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qurbiit) about which there is no confusion,"82 and "actions of the qalb 
devoted (muta'alliqa) to God Almighty."Hl These include: 

believing in God, affirming [God's] greatness and majesty, fearing His 
punishment, hoping for His reward, depending on His mercy, humil
ity before His splendor, adoration of His wondrousness, awe before His 
authority, and likewise pronouncing the tasbi~ and the tahlil (common 
invocations of God's glory and unity, respectively), recitation of the 
Qur'an, and engaging in dhikr (recalling and/ or reciting the name[s] of 
God).!H 

These are mostly actions that are 'internal' states in and of themselves. 
These acts also all have in common that their object is effectively 
defined by the act itself-one cannot believe in and fear God without 
the act being 'for God'. As Qarafi puts it, "these are distinguished 
(mutamayyiza) by being for the honor of [God] Almighty, and thus the 
nryya is directed (mun~arifa) to God Almighty by their very form (bi
~iiratihii). Thus there is no harm done if [these acts] have no additional 
nryya."85 In other words, it is not that these acts do not involve any nryya; 
rather the acts in Qarafi's list have an intrinsic nryya with its object being 
the glorification of God. Here the form of the act defines the nryya. The 
act is what matters, and while nfyya makes some acts into the correct 
acts as required by shari'a, it is superfluous for those that "by their very 
form" are "for God." 

In Searle's terms, some of these acts are subjective Intentional states 
akin to belief, fear, desire, hope, and so forth. As such, they have 
'directedness' or 'aboutness' intrinsic to themselves, and do not have 
actions as their conditions of satisfaction. Thus they do not involve 
either prior intention or intention-in-action. In these cases, Searle's 
'Intentionality' and Qarafi's 'nryya' seem to overlap: nryya here is the 
'directedness' of these mental states, rather than a mental state with 
action as its condition of satisfaction. However, some items on Qarafi's 
list-Qur'an recitation and dhikr-are 'external' or objective bodily 
actions, and thus for Searle necessarily have intention as a component. 
Qarafi includes them in his list without making any explicit distinction 
between these and the purely subjective states. The fact that these 
objective, external acts are said not to require nryya indicates that there 

H2 Qarafi, al-UmnfJ:ya, 21. 

H3 Ibid., 34. 
Ii, Ibid., 21; see also 34. 
85 Ibid., 21. 
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is a limit to the overlap between 'nryya' and 'intention' and also that 
Qarafi is perhaps not fully consistent in his usage of 'nryya'. That is, 
these are certainly intentional acts, and if they can be done without 
nfyya, then nryya here does not simply mean 'intention'. 

At the same time, nryya is not necessary for avoidance of evil. For 
Qarafi, one need not have nryya to avoid committing an offense.86 If one 
is going about his or her business and not doing anything illicit, one 
need not have nryya with the goal 'that the actions not be illicit'.87 Such 
actions, of course, still involve actors' intentions. Nryya in this context 
takes on the implication of being needed only for acts involved in 
becoming or being elevated above the norm; nryya is perhaps the special 
form of intent for acts of worship. Nryya is parallel in a way to ritual 
purity (tahiira)-it is necessary for elevation above the norm in acts of 
worship, but is not needed for ordinary actions. Qarafi's comments 
here reinforce the impression that the term nryya is generally reserved 
for intentions with positive moral valences. 

Two Special Cases 

A. Niyya in Purification (Tahara) 

Fiqh al- 'ibiidiit includes two special cases of nryya defining the action it 
accompanies, and each deserves a brief excursus. Each case demon
strates that even in particularly complex situations, when intention and 
action seem to be somewhat removed from one another, nryya still 
retains its role as definer of actions. The first special case of nryya pro-

Hli Qarafi uses the term "muliibasat al-khubth," which can mean 'unlawful sexual 
intercourse' or more general 'wicked behavior' (al-Umniyya, 28). 

87 ShIrazI, discussing the difference between najas and ~adath (major and minor 
impurity, respectively), remarks that "niyya is not necessary for purity from najas, because 
najas is to be avoided, like the avoidance of fornication, drinking wine, [etc.]" (al
Muhadhdhab, 1:69). lfadath, in contrast, occurs from such lawful and even unavoidable 
actions as urination, defecation, and sleeping, among other things. In this way, the state 
of minor impurity might be described as 'normal', and purity from ~adath is an eleva
tion above the normal state for the sake of performing acts of worship. Major impurity 
is a reduction below normalcy, as it were, and purification from this is needed sim
ply to 'become normal'. This picture is complicated by the inclusion of menstruation 
among the causes of major impurity, belying a distinct gender bias to these implicit 
ideas of 'normalcy'. On the matter of impurity as the 'normal' state, sec Reinhart, 
"Impurity/No Danger." 
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viding the identity of an act of worship arises in the case of purification 
((ahara). The fact that purification is done as a necessary preparation for 
other acts of worship (especially prayer) creates a situation unique in 
fiqh al- 'ibiidat, in that no other 'ibiida consists of preparation for another 
'ibiida-all the others are ends in themselves. As a result, the nfyya for 
acts of purification has a unique character: it can be intention either 
for the act of purification itself or for the subsequent act for which 
one is purifying.88 More specifically, the nfyya of purification may be an 
intention either to remove impurity or to achieve purity (negative or 
positive formulations of the same goal), or, as a more specific version 
of the latter, to purify in order to perform an action which requires 
purity (e.g., while performing wurjii', one might form the nfyya to purify 
for prayer). These three possibilities are often presented as equally valid 
options.8

'! Finally, in some cases, one cannot intend purity at all, but can 

88 Shirazi illustrates how nryya in {ahara raises peculiar issues: "The characteristic 
nature (#fo) of niyya is intending the removal of minor impurity (~adath) or [intending] 
purity ({ahara) from minor impurity, and either is valid, because one intends the goal 
(al-maq~i1d), and this removes the minor impurity. Intending purity without qualifica· 
tion (al-{ahara al-mutlaqa) is not valid because the purity could be purity from minor or 
major impurity, so it is not valid to have an unspecified niJ!Ya" (al-Muhadhdhab, 1:70). So 
one may formulate the nryya negatively, intending the absence (removal) of impurity, or 
positively, intending the presence of purity; ShiraZI sees these as equivalent. (In Sear· 
lean terms, the propositional Intentional content of the intention can be either 'that 
impurity is removed' or 'that purity is established'.) For Shirazi, whether understood 
ne.gativcly or positively, one must also specify by ni~ya whether the impurity is major or 
mmor. 

89 Sec, for example, Shirazi: "If one intends purity for prayer, or an act ('amr) that 
is not permitted except in a state of purity, such as touching a mu~~af [copy of the 
Qur'anJ and the like, it is permitted, because [such an act] is not permitted in a state 
of impurity, so if one intends purity for such a thing, the nryya encompasses (tar!ammanat) 
thc removal of impurity" (al-Aluhadhdhab, 1:70). When purifying for a duty that requires 
purity, Shirazi allows for having the goal of the intention to be positively defined as 
'purity for the act (which requires purity)' (as opposed to 'absence of impurity', a 
negative formulation). In his discussion of nryya in tayammum, ShiraZI further considers 
the object or goal of the nryya: "Tayammum is not valid without n~ya, as we said about 
wur!i1', and one intends by tayammum the licitness (istiba~a) of the prayer, for if one 
intends by [tayammum] the removal of ~adath, there are two possible opinions: one, it 
is not valid, because [tayammum] does not remove the ~ladath; two, it is valid, because 
the niJ!Ya for removal of ~adath encompasses the licitness (istib~a) of prayer" (r:r27). 
Shirazi thus indicates that it is valid for one to intend the prayer while performing 
tayammum, rather than intend the removal of impurity. However, if one does intend the 
latter, there is a difference of opinion, and Shirazi does not indicate which of the two 
options he endorses. ShirazI's editor notes that al-Nawawi, in his commentary on the 
Muhadhdhab, endorses this opinion (1:70, n. 2, citing an unspecified edition of Nawawi's 
Illtab al-majmi1', r:374; this is found on 1:366-367 of the edition I consulted [Cairo: Dar 
I1~ya' al-Turath al-'Arabi, 1995]). For ShIraZI (like many jurists), tqyammum does not truly 
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only intend the performance of the 'ibiida for which one is preparing 
(e.g., obligatory prayer). This holds in cases where impurity cannot 
actually be removed, at least in an enduring way, such as in cases of 
chronic impure discharge, and, for most jurists, in the case of tayammum, 
which many hold does not remove impurity.90 

Another unusual aspect of purification is that it can potentially have 
effects or functions other than simply fulfilling a religio-legal duty. In 
spite of the fact, noted above, that Shirazi considers wurjU' a 'pure 
act of worship' ('ibada maMa),91 here he depicts the effects of wurjU' as 
potentially extending beyond obedient worship: 

If one intends by his purification the removal of ~adath and also cooling 
off and getting physically clean (tana:;:;rif) , the wu¢ii' is valid ... because 
one thus intends removal of ~adath and combines (gamma) it with things 
that are not incompatible with it, [although] there are those among our 
colleagues who say: "Such wugi1' is not valid because it combines (ashrak) 
in the nryya [both] an act of worship and something else."92 

eliminate impurity, but only establishes a state of quasi-purity, enabling one to perform 
a single act of ritual worship, but not establishing a state of full and enduring purity. 
Thus one must intend the ritual act (e.g., prayer) rather than the act of removing ~adath. 

90 As for acts that do not require purity, but for which purity is recommended, 
Shirazi notes a difference of opinion: "If one intends purity for reciting the Qur'an or 
sitting in a mosque and similar acts for which it is preferred [but not required] that one 
be pure, there are two possible positions: One, it is not permitted, because these acts 
are allowed without being in a state of purity ... [Shirazi remarks (tongue in cheek?) 
that this would be 'the same as if one did wur!i1' to wear clothing']. Two, it is permitted, 
because it is preferred that one not do these acts if one is impure, so if one intends 
purity thus, his nryya encompasses the removal of impurity" (al-Muhadhdhab, qo). In 
other words, if one is preparing to do an act for which purity is merely preferred, one 
opinion is that such an act is not a proper goal of the nryya while purifying, because 
one could do the act without being pure (the goal is too weak, so to speak, to provide 
the content of the nryya during purification). In such a case one must intend purification 
itself, rather than purity for the act for which one is purifying. The other opinion is 
the opposite: since purity is preferred in such cases, having such a goal as the object 
of one's nryya 'encompasses', or is strong enough, so to speak, to effect the removal of 
impurity. Shirazi does not endorse either opinion. 

91 Ibid., r:69; Ibn Rushd, also as noted above, asserts that a 'pure 'ibiida' "is only an 
act of worship (al-qurba)" with no meaning beyond fulfilling a religio-legal obligation. 
He classifies washing off major impurity (ghusl al-najiisa) as an act that combines both 
worship and material or instrumental ends (Bidiiyat al-mujtahid, r:8; D]P, r:3-4). Ibn 
Rushd notes that jurists who distinguish between rational and non-rational acts of 
worship consider removal of major impurity (najas) to be a rational act, one which 
removes actual (physical) filth, and considcr removal of minor impurity (~adath) to be 
non-rational, or non-functional act (r:75-76; D]P, r:81). 

92 Shirazi, al-Muhadhdhab, 1:70; c.f, Shafi'i, al-Umm, r:44. Note that wur!i1' is not itself 
secn as being done for cleanlincss (tana;;;;ajj, but is done to achieve ritual purity ([ahara), 
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In Shirazi's opmlOn, multiple 'compatible' goals are acceptable in 
wurjii', although some jurists disagree!!; Note that cooling and cleaning 
are not presented here as unintentional consequences of the action, 
but part of the object of the nryya.'1+ Shirazi allows adding additional 
compatible goals, provided the initial goal is maintained undisrupted 
and unchanged. 95 

Finally, tayammum represents a special subset of purification.96 Jurists 
agree that tayammum does not actually remove major or minor impurity, 
but simply makes valid a particular performance of an 'ibiida for which 
one must be pure. Unlike wurfii', which puts one in a state of purity 
that endures until broken, tayammum must be repeated before each 
performancc of an 'ibiidaY7 This raises the question of just what one 

and to obey the command to do so and prepare for doing other commanded acts, such 
as prayer; on this, see Reinhart, "Impurity/No Danger." 

9:1 Shirazi goes on to consider another aspect of the same issue, the division of 
the goal of the nryya: "If one becomes impure with multiple impurities, and then 
intends to remove [a single lone of them, there are three possible positions: One, the 
wu¢u' is valid, because the impurities are intermingled (tatadakhkha!) and eliminating 
one eliminates them all; two, it is not valid, because one did not intend the removal 
of all impurities; three, if one intends the removal of the first impurity (aHadath 
al-awwa!), it is valid, and if onc intends the removal of additional [impurities] (ma 
ba'dahu), it is not sound [and only the first impurity is actually removed], because 
what is required is purification from the first, not the others. The first [opinion] is 
most correct" (al-Muhadhdhab, 1:70-71). Shirazi endorses the first ruling, that intending 
removal of one impurity effects the removal of all impurities. The third opinion seems 
to be simply a clarification of the first opinion. If the object of the nryya is only some 
of the impurities, it must include the 'first' of them, in which case the others are 
encompassed. Otherwise the nfyya is invalid. The nature of the distinction between 
'first' and 'additional' impurities is not explained. 

9{ As noted above, Searle calls such compound Intentional content the 'accordion 
effect', where the conditions of satisfaction include a multiplicity of components; for 
example, one may intend to raise one's arm and by so doing to cast a vote (Intentionality, 
98-100). 

9\ Shirazi notes: "If one intends a valid nfyya then changes (ghayyara) the nfyya regard
ing some of the limbs, so that he intends [rather] washing the legs for cooling off 
or cleaning, and docs not produce (lam yaM-ar) the nfyya of wu¢il', then the washing 
for cooling off or cleansing is not valid [as wu¢ill. If one produced the nfyya of wu¢il' 
and added to it the nfyya to cool off, it is as I previously mentioned [i.e., the wu¢u' 
is valid because the goals are not incompatibleJ-[although there are] disagreements 
[over this]" (al-Muhadhdhab, 1:71). 

96 Tayammum is generally done when plentiful, suitable water is not available; See 
Ibn Rushd, Bidiiyat al-mujtahid, 1:63-68; DJP, 1:67-71 for a discussion of the details of 
the conditions under which one may resort to tayammum. 

17 1\10st jurists hold that one may not perform more than one required prayer after 
a single tayammum, but one may perform a required prayer and a supererogatory prayer 
(provided the required prayer is done first); according to Ibn Rushd, Abu J:Ianifa allows 
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can intend while formulating the nryya of tayammum (which most jurists 
agree one must do9S). Given that tayammum does not actually remove 
impurity, many jurists hold that the nryya ~f tayarn.mum :annot be nryya 
to become pure (as it can for wurjii'), or SImply mtentlOn to perform 
tayammum, but rather can only be intention to perform the 'ibiida for 
which one is preparing.99 

B. PeifOrming 'Ibadat try Proxy 

The second type of special case of nryya providing the identity of an act 
of worship arises in the case of acts carried out by proxy. As a general 
rule, each person must perform her or his own acts of worship. How
ever there are two specific exceptions, namely the payment of zakiit 
by ~roxy and the performance of ~qjj by proxy, in both of wh~ch the 
'ibiida is enacted bodily by someone other than the person fulfillIng the 
duty and seeking the benefit. The direct connection of agent-i~t~ntion
action is thus severed. However, the agency as well as the relIglO-legal 
'credit' and religious benefit or reward still accrue to the 'actor' rather 
than the proxy. Under scrutiny, these two cases of action by proxy pro:e 
not to undermine the characterization of nryya developed above, but, III 
fact, to emphasize the role nryya plays in determining the identity of 

actions. 
The payment of zakiit, like the other 'ibiidiit, requires nryya at the ti~e 

of performance. However, the jurists readily envision a case in whIch 
the person paying the zakiit does not directly (bodily) transport t.he 
payment to the recipient, but rather the transaction involves a thIrd 
party acting on behalf of the payer. In discussing the "timin?, ?f the 
nryya," Shirazi addresses the complications caused by the pOSSIbilIty of 
paying the zakiit by proxy: 

two required prayers after a single t~yammum (Bidiiyat al-mujtahid, 1:73--:74; DJP, q8-7~). 
Malik reportedly held that the intention (irada) to perform two reqUired prayers while 
performing tayammum invalidates the tayammum altogether, even for the first prayer (1:72; 

DJP,I:77)· 
'IS Ibn Rushd, Bidiiyat al-mujtahid, 1:67; DJP, qi. . 
'19 Sec, for example, Al).mad Ibn Naqib al-Mi~ri, 'Umda! al-salik wa- 'uddat al-niislk, ed. 

and trans. Nuh Ha Mim Keller, Reliance of the Traveller: A ClaSSIC Alanual oj Islamzc Sacred 
Law (Beltsville: Md.: Ammana, 1994), 90-91; and Shi:azi, al~Mu.hadhdhab, 1:127, where 
he recounts disagreements among jurists over th~ details of nl)!ya ~n t~:~mmum. Both Ib~ 
Naqib and Shirazi, for example, use the phrase "~ntcnd the pcrmlss~blhty oft~e ~r~y:r_ 
(yanwI istibii~atFlT¢ al-.yala! [Ibn Naqib, 90Lvanwl bll-t~vammum lslzba~at al-Jalat [ShiraZI, 

I:I271)· 
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Regarding the timing of the ni1!Ya, there are two opinions: one, one must 
intend the situation of payment (~al al-daj') because entering into the 
action is an 'ibiida, so it is necessary to intend at the beginning like in 
prayer; two, it is permitted that the niva precede [the payment] because 
delegating authority (Iawk/T) is permitted for [zakat] , and nryya is not 
simultaneous with the fulfillment [of the duty] by the delegate, so it is 
permitted that the ni~va precede the action, unlike in the case of prayer. lOll 

ShiraZI does not explicitly endorse a position, but his commentator al
Nawawi holds the second to be preferred. 101 In this case, the action 
('paying zakiit') can, in a sense, be dissociated from the actor, and 
the action is compound and temporally extended. The nfyya may be 
formed at one point in the compound action and still cover the rest of 
the action, so that the actual paying may be done at some temporal 
(and spatial) remove, by someone other than the one fulfilling the duty 
of zakiit. This solves the problem of how to fulfill the duty of almsgiving 
in a realistic and practical way while still retaining the necessity of nfyya. 
However, this solution gives rise to a conceptual dilemma regarding the 
relationship of intention to action. One might think of intention and 
action being necessarily simultaneous, and this is how ShIraZI treats the 
nfyya of purification and prayer, but this connection is disrupted in the 
case of action done by proxy. 

Searle's idea of prior intention is useful here: the nfyya of zakiit by 
proxy is akin to a prior intention to pay zakiit. 'Payment of zakiit' is 
the compound action of calculating and collecting the payment, on the 
one hand, and delivering it to the proper recipient, on the other. There 
is, it seems, a prior intention representing the entire compound action, 
and intentions-in-action presenting the various component actions that 
make up the compound action. In the case of payment by proxy, there 
would be an intention-in-action for the action of giving the payment 
to the proxy, but the payer of zakiit would have no intention-in-action 
for the actual delivery of the payment to the recipient--only the proxy 
would have this. Searle considers action by proxy intentional action, 
provided the conditions of satisfaction (re)presented by the intention 
are fulfilled 'in the right way'. 102 The action of the payer of zakiit, in 

IO() ShIraZI, al-Aluhadhdhab, 1:560 . 
101 Ibid., n. 4, citing an unspecified edition of Nawawl's lei'tab al-majmu', 6:187 (6:156-

158 in my edition). 
102 Searle, Intentionality, 82. He elaborates: "Suppose that unknown to mc my arm is 

rigged up so that whenever I try to raise it, somebody else causes it to go up, thcn the 
action is not mine, even though I had the intention in action of raising my arm and in 
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these terms, IS 'getting the other agent to pay it', not simply 'paying 
it'. The requisite nfyya in this case need not be simultaneous with the 
actual transfer of payment (i.e., an intention-in-action), but can instead 

be a prior and complex intention. .. 
A somewhat different scenario arises in the case of ~a.JJ performed 

by proxy. Most jurists allow the ~ajj or 'umra, whether obligatory or 
non-obligatory, to be performed on behalf of another person who, for 
valid reasons (primarily physical inability), is unable to undertake the 
. ourney himself. lin The pilgrimage, then, is the one exception to the 
'~ule that no one may perform an 'ibiida on behalf of another. The 
person on whose behalf the pilgrimage is performe~ ~ay, b.ut need not 
necessarily, pay the traveling expenses of the proxy Gunsts dIsagree over 
whether a proxy may profit from his or her efforts). J(H Most jurists hold 
that the proxy must already have performed his or her own obligatory 
~ajj, and one may not perform the ~ajj for more than on: person at 
a time, including oneself. IIl.\ The proxy performs all the obhgatory acts 
of the ~ajj, and the key element in making the ~ajj count on behalf of 
another is the proxy's nfyya. Jurists depict this as a case where one makes 

some sense that intention caused my arm to go up ... [But] suppose I know how my 
arm is rigged up and I want it to go up. My intention in action then i~ get:ing t~~ othe: 
agent to raise it, not raising it. My action is getting him to raise it, hiS actIOn IS ralsmg It 
... And indeed for some complex a~tion types we even all~w th.at one ca~ perfor~ a? 
action by getting others to perform It. We say, for exam?l~; LoUIS XIV built Versailles, 
even though the actual construction was not done by him (110). 

103 Ibn Rushd notes that Malikis disagree among themselves over whether one can 
perform a /fajj on behalf of an infant. Aceor~in~ to Ibn Ru.shd: Malik and Abu I:Ianlfa 
agree that if one is unable to go oneself, thiS lifts the obbgatlO.n to perform /fa]]; ~n:. 
may have a proxy perform on his or her behalf, but IS not obligated to do so. Shafi I 
does consider this an obligation--if a person cannot go himself, but can a~ord to pay 
someone else's way, he is obligated to do so. Some Shafi'l.s fur~her hold t~at If a per~on 
dies without having performed the ~zajj, it is binding on ~IS .heIrS to set .aslde someth~ng 
from the estate with whicb someone can perform the pIlgnmage on hiS behalf (Bldayat 
al-mujtahid, 1:319-320; D]P, 1:375-376). The jurists disagreed over many details about 
this matter such as exactlv what constitutes an inability to perform the /fa]] oneself. 
Malik, for instance, is repo;ted to have held that ~zajj cannot be done for a living person, 
since that person may yet be able to do it himself. Sec also ShIraZI, al-1Uuhadhdhab, 
2:674-676, 700; Mu~ilI, al-Ikhtfyar, 1:170-172. . , _ ,_ 

IIH Ibn Rushd, Bidayat al-mujtahid, 1:321; D]P, 1::317. He notes that Malik and Shafil 
allow a person to off~r himself for a wage for performing ~aJi on another's behalf, but 
they disapprove of it, while Abu Hanifa does not allow It. _ _. . 

IlIj According to Ibn Rushd (Bidqyat al-mujtahid, 1:32l1; D]P, 1:370-377), Mabkls the 
only jurist who did not require the proxy to have completed her or hiS own ~a]] fir~t, 
and only allowed this for ~zajj 011 behalf of a deceased person, and ~e preferred even III 

this case tbat the proxy perform his own ~qij first. See also Ibn Naqlb, 30 4-306. 
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a verbal pronouncement of the fact that the pilgrimage is being done 
on behalf of another person, who is specifically named; however, like 
the talbfyya, this pronouncement is linked to, but not identical with, the 
nfyya. For example, according to Mu~ili, "Whoever performs the ~ajj on 
behalf of another intends lyanwD the ~qjj for that person, while saying 
'I am at your service, 0 Lord, on behalf of so-and-so'."lo6 Here the 
nfyya in effect turns one person's bodily actions into the acts of another 
person, or at least into acts the legal obligation and religious value of 
which accrue to another. 

Conclusion 

The materials examined in this chapter make apparent that Islamic 
ritual law, while dealing extensively with setting out the details of the 
objective acts considered incumbent upon Muslims, also recognizes a 
subjective element as essential to those acts. The treatment of nfyya by 
the jurists demonstrates that they are not strict behaviorists in defining 
and assessing actions. The outward, objective form of actions certainly 
matters, but the subjective element is also critical. Jurists weigh in on 
exactly when and how nryya must be formed, the implications of not 
having or maintaining it, how it might be lost or invalidated, and many 
other technical details. 

As a silent and internal phenomenon, this subjective element is, by 
definition, unavailable for objective evaluation. One possible implica
tion of this fact is reflected by Qarafi, who argues on this basis that 
the 'ibiidiit are not the business of the government. As Jackson shows, 
Qarafi's view of nfyya as a necessary and irreducibly subjective element 
of the 'ibiidiit serves his wider effort to establish the limits of legitimate 
state interference in religious practice. (0) According to Jackson's com
pelling interpretation of Qarafi, the reach of the 'law' in the sense 
of an embodied regulating agency (i.e., 'the state' and 'the judiciary') 
reaches it limits at the body of the legal subject. In short, nfyya occupies 

lIlb M(j~ill, al-Ikhtiyar, I:I70-17I. Sec also ShIraZI, al-Muhadhdhab, 2:700, where he 
indicates that one performing the ~ajj on behalf of another should say "I make this 
offering as the offering of so-and-so." Wensinck observes that "One can perform the 
major pilgrimage as a proxy (plaatsvervanger). The principal [i.c., the one on whose 
behalf the proxy acts] is the one who benefits, but the niJ!ya is pronounced by the proxy" 
("Intentie in Recht," 1[4). 

III) Jackson, Islamic Law and the State, 203. This included the prosecution of apostasy. 
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a space not open to external evaluation or governance, and so prac
tices dependent on it, especially the 'ibiidiit, cannot be regulated by the 
government. This point is generally supported by Brinkley Messick's 
comments on the prospects of discerning "an historically specific form 
of 'inwardness'" in Muslim legal discussions of intent. 108 He observes 

that 

The relevant metaphor of the human interior in this legal discourse 
locates processes of intent formation specifically in the human "heart," 
which is part of the larger interior realm of the "self," the nafs, with 
the overarching construct being the shar'l subject ... These legal analyses 
of intent are ... cross-cut by another set of categories which also are 
applied to the relations between the outward or manifest as opposed to 
the inward or concealed. The terms in question are :;iihir and biitin and, 
in the legal domain, a fundamental principle holds that analyses are to 
be conducted at the level of the outward or manifest, the ziihir, and not 
on that of the biitin. III') . 

Given the general treatment of nfyya in the 'ibiidiit as having no nec
essary connection to any outward, manifest indicants, it is simply not 
available for objective analysis. Messick asserts that "in the Islamic tra
dition there was no legal psychology; the classic expert called to court 
was the physiognomist, the specialist in reading outward physical signs 
as indications." I 10 Such an expert would have little to say about nfyya 
in acts of worship, a fact which adds weight to Qarafi's call to keep 
the judiciary away from such matters. The jurists ifuqahii'), according to 
Qilrafi, should be left to argue over and comment on such matters. I I I 
But this view seems to overestimate the extent to which even thefuqahii' 
can be said to govern the 'ibiidiit, for our discussion of nfyya in the 'ibiidiit 
indicates that the jurists recognize the limits of their own ability to know 
the subjective states of others. In the end, intent in the 'ibiidiit seems to 
be governed more by conscience than by legal scholars or judges. 

We have seen that a primary function assigned to nfyya in fiqh al
'ibiidiit is definitive and taxonomic. Nfyya helps make acts of worship 
what they are, and allows an actor to locate his actual actions on the 
map of ideal-typical actions laid out in the law texts. In this regard, 
ritual intent seems rather like any other intent, for, as the work of Searle 

108 Brinkley ;\fessick, "Indexing the Self: Intent and Expression in Islamic Legal 
Acts," Idamic Law and Society 8, 2 (2001): 176. 

IO'! Ibid., 176- ln 
110 Ibid., In 

II I Jackson, Islamic Law and Ihe State, 203. 
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helps show, such definitive functions are themselves partly constitutive 
of intent: intent is the Intentional state accompanying an action and 
giving it a crucial part of its identity. However, we are still faced with 
limits in fully understanding the role of intent in Islamic ritual law. Most 
notably, we must yet address the fact that in fiqh al- 'ibiidiit, jurists do 
something altogether odd with intent, namely insisting that one intend 
while acting. If niJya is simply ordinary intent, and ritual actions are 
simply ordinary actions, then it makes little sense to do this. That is, 
if the actions governed by fiqh al- 'ibiidiit are intentional actions, as they 
manifestly are, then they are by definition accompanied by intent to 
act. It would sound quite odd, for example, to tell someone to 'stand 
up' and then add to this command, 'and intend to stand up while you 
do it'. Barring very strange and probably artificial circumstances (such 
as being attached to a machine that makes one stand against one's will), 
one cannot stand up without intending to (and we would probably not 
say of the person attached to the standing machine that 'he stood up 
intentionally'). 

So why tell someone to 'perform prayers, and intend to do so while 
you do it'? The definitive and taxonomic functions we have observed 
niJya performing do not explain this, for those same functions would 
be fulfilled if the jurists simply assumed actors to have intentions and 
then queried them regarding exactly what intention they had, allowing 
the answer to help legally define the action (this is exactly what jurists 
do with intent in non-ritual contexts, as we will see later). Thus, it 
seems that there is indeed something peculiar about ritual intent. In 
the next chapter, we will explore the two most promising explanations 
of this peculiarity: first, that ritual intent is not simple intent to act, 
but a spiritual dedication of the act, and second, that specifically ritual 
action differs somehow from non-ritual action, especially in terms of 
the relationship between intention and action. 

CHAPTER THREE 

RITUAL SPIRIT AND RITUAL INTENT 

Introduction 

The previous chapter explored the technical details of the nature and 
role of intention in Islamic ritual law, and while that exploration an
swered a number of questions, it also raised several others. Many of 
these can be subsumed under the simple question of 'why': Why insist 
on having the intention to perform acts of worship? Intentional actions 
must, by definition, be intended by the actor. If acts of worship are 
intentional actions-which they patently are-then what sense does it 
make to insist that one intend them while acting? How could one do 
otherwise? No one could accidentally perform all the detailed move
ments and utterances of }aliit, or trip over his shoelace and end up 
performing a ~qjj. In the other legal spheres discussed in the following 
chapters, it is assumed that actors have intentions and that they need 
not be told to have them; the question is how to know and assess them. 
Insisting that one have niJya during acts of worship implies that one 
might act without niJya, and in fact, the jurists are explicit that this 
could happen and that it should not. So it seems that there is some
thing peculiar about either this kind of intention, the context in which 
it operates, or both. 

One potential solution to this mystery readily presents itself, namely 
that niJya is some sort of 'spiritual' phenomenon. The 'ibiidiil are obvi
ously religious acts, directed at obeying and worshiping God. They 
clearly include objective bodily postures, movements, and verbal utter
ances, but we have seen that they also include a subjective, inter
nal, silent component. Perhaps this subjective component is a spiritual 
action, a link between the individual soul and God. Rather than 'inten
tion' in the terms employed by philosophers of action, language, and 
mind, perhaps niJya is an 'opening of the heart' to God, a spiritual 
communion undergirding mere bodily postures and verbal utterances. 
If so, then the imperative to 'have niJya' could be read as the insistence 
that one be properly pious, focused on the spiritual communing with 
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the divine that the 'ibiidiit occasion, and spiritually offering his or her 
actions to God. 

In fact, numerous Western scholars have read njyya this way. In addi
tion to solving the specific mystery of why jurists insist on intending an 
intentional act, several secondary studies also see njyya as the solution to 
the wider 'problem' of a perceived lack of spirituality in Islamic ritual. 
That is, Islamic religious ritual can appear to non-Muslim observers 
as overly concerned with physical, bodily matters, such as the minutia 
of movement, and not sufficiently concerned with the more important 
matter of spiritual disposition. Njyya comes to the rescue by provid
ing that missing link, the spark that turns rote repetition into spiritual 
reverie. As a silent, internal action of the 'heart', integral to acts of 
worship, it seems to fit this spiritual description. 

This explanation founders, however, on the straightforward meaning 
of the legal texts. The first part of this chapter will explore arguments 
in favor of a spiritual reading of njyya in fiqh al- 'ibiidiit, and refute them 
based largely on evidence already presented in the previous chapter. 
Muslim jurists simply do not treat njyya as the spiritual component 
of acts of worship and, moreover, do not share the assumption of 
the secondary sources that there is something missing from Islamic 
religious ritual, some spiritual gap that njyya would bridge. Certainly, 
some Muslims do treat njyya as spiritual, but the classic works of{tqh do 
not. 

If this spiritual response to the question 'Why njyya?' falls short, 
we are not without other options. The second part of this chapter 
will argue that a better explanation can be found by looking at the 
nature of ritual action as a peculiar species of human activity. Caroline 
Humphrey and James Laidlaw have proposed a theory of ritual that 
helps explain the Muslim jurists' odd insistence that people intend to 
act when acting out ritual acts of worship. Humphrey and Laidlaw 
argue that ritual action differs fundamentally from non-ritual action in 
that ritual action is not directly governed by intention the way non
ritual action is. Thus, Islamic ritual law's call to intend one's ritual 
actions reflects a recognition that one might do otherwise, and that 
a gap potentially exists between ritual actor and action. What looks 
to others like a valid ritual action might well be performed without 
attentiveness or intent. The 'njyya imperative' serves to bridge this 
'ritual intent gap', defining valid ritual actions only as those done with 
direct intent. 

r 
I 

RITUAL SPIRIT AND RITUAL INTENT 

Part I. Njyya as the 'Spirit' qf Islamic Ritual? 

As I have argued elsewhere, it is often said that Islam is more a reli
gion of orthopraxy than of orthodoxy, focused more on ritual practices 
and proper comportment than on theological doctrines and philosoph
ical reflection.] Many observers see in Islam an emphasis on law over 
theology or philosophy, and they see in law an emphasis on acting 
correctly.2 Certainly Muslims have reached impressive heights of the
ological and philosophical sophistication, but many scholars recognize 
a certain pride of place Islamic societies have often given to proper 
comportment and to the efforts to determine the rules of such com
portment. This view of Islam as praxis-oriented reflects a welcome 
modification of much previous Western scholarship that saw Islam as 
mechanically ritualistic and thus ethically superficial. In 1878, for exam
ple, Robert Durie Osborn said ofIslam "there is no [other] creed the 
inner life of which has been so completely crushed under an inexorable 
weight of ritual"; Muslims' distant view of God "empties all religious 
acts of spiritual life and meaning and reduces them to rites and cere
monies. wl William Tisdall in I9IO claimed that "the stress which [Islam] 
lays upon ceremonial observances, such as fasting, ... the recitation of 
fixed prayers at stated hours, the proper mode of prostration, etc., tends 
to make the great mass of Mui}ammadans mere formalists"; thus "it 
will be evident that purity of heart is neither considered necessary nor 
desirable: in fact it would be hardly too much to say that it is impossi
ble for a Muslim."+ In 1951 Gustave E. von Grunebaum remarked that 
Islam, its prayer marked by a "peculiar formalism," "left the believer 

] See Paul R. Powers, "Interiors, Intentions, and the 'Spirituality' of Islamic Ritual 
Practice," Journal qf the American Academy of Religion 72, 2 Gune 2004): 425-459. 

2 For example, Frederick Denny notes that in Islam "Belief, interestingly, is per
fected and proved in service to God, service that includes worship acts performed 
according to strict rules and procedures" (Introduction to Islam, 112; sec also "3, 174; 
c( H.A.R. Gibb, Mohammedanism [Oxford: Oxford University Press 1970],60). A. Kevin 
Reinhart finds that "Islamic morality is a morality of action ... Only God knows hearts, 
say the legal sources, so one must judge by actions. Right action is thus presumptive 
evidence of inward virtue" ("Transcendence and Social Practice: A1ujizs and QJirfis as 
Religious Interpreters," Annales Islamologiques 27 [19931: 24)· 

:1 Osborn, Islam under the Ii7zalzfs qf Baghdad (London: Seeley, Jackson, & Halliday, 
1878),4; in William St. Clair Tisdall, The Religion of the Crescent, 3rd ed. (London: Society 
for Promoting Christian Knowledge, 1910),57. 

+ Tisdall, Religion qf the Crescent, 80, 88; emphasis in original. Thc latter phrase 
[taken from the 1906 second edition, with the samc page number] is cited in Ignaz 
Goldzihcr, Introduction to Islamic Theology and Law, trans. Andras Hamori and Ruth 
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satisfied with an arid, if physically exacting liturgy. w, Islamic law itself 
has been seen by some as the convoluted result of an overemphasis on 
the outward forms of action. NJ. Coulson has argued that by the fifth 
century of Islam jurists were so focused on elaborating the minutiae of 
right action that the law they generated "could not be supported by 
society in practice ... Their fundamental concern was the study and 
development of 'law' for its own sake. Practical considerations were 
only employed where this could be done without infringement of any 
theoretical principle."" For many observers, Islamic law suffers from 
obsessive-compulsive worry over the infinite potential forms of action, 
ironically so focused on praxis as to be impractical. Thus, even when 
Muslim concern with right action has been recognized, it has often 
been denigrated. 

The newer standard of seeking a neutral description of Islam as 
praxis-centered is an advance in both accuracy and attitude, reflect
ing a general increase in academic comfort with ritual and the body. 
Some scholars, perhaps attempting to atone for the sins of previous 
generations, have sought to show that both Islamic ritual and praxis 
in general are not just 'empty ritualism' and cynical 'letter of the law' 
compliance but rather the surface of a deeply spiritual experience. In 
their e£lorts, some such scholars have focused on the treatment of nryya 
in Islamic ritual law. As a pervasive, subjective, individual, and 'inter
nal' component of ritual, nryya seems to be a good place to look for a 
'deep' or spiritual component of ritual. 

However, as we have already begun to see, such a spiritual treatment 
of nryya is more than the legal sources will bear. Muslim jurists often 
treat nryya as one formal step in the process of performing acts of ritual 
worship; nryya is a focusing of the mind on the act of worship. The 'right 
nryya' for a given act is simply the 'nryya to do that act'. While the effort 
to thrust nryya into a spiritual role is part of a wider effort to defend 
Islam from charges of 'empty ritualism', this move in fact subtly rein
forces the characterization of Islam as superficial and legalistic. Much 
scholarship on nryya belies the scholars' own a priori definition of 'proper 

Hamori (Princeton: Princeton University Press, 1981), originally published as Vorlesungen 
uber den II/am (Heidelberg, 1910), 19. 

:, Gustave E. von Grunebaum, ltluhammadan Festivals (New York: Schuman, 1951; 
reprint, London: Curzon, 1992), 13, 3-

(i NJ Coulson, "Doctrine and Practice in Islamic Law: One Aspect of the Prob
lem," Bulletin of the School of Oriental and African Studies 18, 2 (1956): 222-223_ 
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rt'ligion' as 'spiritual', revolving around an inner, individual, private, 
non-material, eternal (and thus preemptively important) dimension of 
the self, the 'true self' beneath an ephemeral surface. To be sure, Islam 
encompasses some aspects that can accurately be described as spiri
tual, but also some aspects that are decidedly exoteric, materialist, and 
'this-worldly', treating the temporal and bodily as the locus of the most 
important religious activity. Nryya in ritual law is a part of this embodied 
dimension of religion. 

Rather than recognizing the value some Muslims sometimes ascribe 
to 'this world', and seeing such value as properly religious, scholars 
have sought to make nryya the solution to a problem of their own 
making. Moreover, the apologetic effort to spiritualize Islamic ritual 
by spiritualizing n~)!Ya participates in the troubled enterprise of seeking 
a sweeping, holistic characterization of 'Islam', merely substituting an 
ostensibly favorable: characterization ('deep/profound') for a negative 
one ('superficial/legalistic'). In short, nryya does not serve the spiritual 
purposes attributed to it and, moreover, these mischaracterizations of 
nryya reflect a misguided effort to show that Islam really is, in spite of 
itself, deep and spiritual. 

Ignaz Goldziher, in his IgIO Introduction to Islamic Theology and Law, 
strives to demonstrate that Islam is more than law and the performance 
of ceremonial acts. He declares that in the Qur'an, "the intention 
behind an act is the criterion for the religious value of the act,") and 
that "the highest value is ascribed to ikhlii~, unclouded purity of heart 
(40: 14); taqwii al-qulub, 'piety of heart' (22:32); [and] qalb sallm, 'a whole 
heart' (26:8g)." He concludes that, 

Such are the criteria by which the believer's religious worth is assessed 
... They are extended over the entire range of religious life by the 
doctrine that nfya [=nryya], the disposition or intention behind a religious 
act, serves to gauge the value of that act. According to this doctrine, a 
tincture of selfish or hypocritical motive deprives any good work of its 
value.s 

) Goldziher, Introduction, 18. He cites Qur'an 2:177 and 22:34, 37. 
U Goldziher, Introduction, 18-19. Goldziher uses this observation explicitly to refute 

William Tisdall's condemnation of Islam as rigidly legalistic, quoted above. Goldziher 
remarks: "Thus no unprejudiced observer will accept the Reverend Tisdall's dictum 
that 'it will be evident that purity of heart is neither considered necessary nor desirable: 
in fact it would be hardly too much to say that it is impossible for a Muslim'" (19, citing 
Tisdall, Religion of the Crescent, 88). As I show, however, Goldziher seeks only to salvage 
a putative "original ethical vision" of Islam that he finds lacking in most of Islamic 
history. 
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For Goldziher, such emphasis on the "disposition or intention behind 
a religious act" is clearly a good thing, the mark of a religion with 
the proper values and priorities, and he lauds the centrality of such 
concerns in Islam: 

The value of works is determined according to the intention that 
prompts them: this is one of the supreme principles of religious life in 
Islam. One may infer the importance of this principle for the Muslim 
from the fact that a statement of it is inscribed over one of the main 
entrances of al-Azhar, the mosque in Cairo that is the much-visited cen
ter of theological learning in Islam. It reminds all who enter, whether 
their mind is set on study or devotion: "Deeds are judged according to 
intentions; each man's accounts are drawn up according to his inten
tions." This hadith rose to be the guiding thought of all religious action 
in Islam.'} 

Here Goldziher cites the key ~adlth passage already cited above that 
is the proof text Muslim jurists most often employ regarding intent. III 
Without citing any Muslim commentary on the topic, aside from noting 
the al-Azhar epigram, Goldziher presents niyya as nothing less than a 
"supreme principle" and "the guiding thought of all religious action in 
Islam." 

.From this properly spiritual early phase, Goldziher depicts Islam on a 
trajectory of decline, from the early period's high ethical standards cen
tered on internal dispositions and intentions, toward a later, degraded 
religious sense dominated by legalistic concerns for outward practice. 
Goldziher pulls no punches when discussing classical Islamic law: 

This cultivation of jurisprudence, which reached its prime as early as 
the second Islamic century, contributed a new element to the intellectual 
world of Islam: fiqh, the science of religious law, a science which, per
verted by casuistry, was soon to become disastrous for religious life and 
religious learning. II 

This 'disaster' was precipitated by the establishment of consensus (ijma') 
as a "doctrine of the infallibility of the consensus ecclesiae" and the atten
dant emergence of a class of legal experts with inordinate control over 

'I Goldzihcr, introdurtion, 42 . 

10 Goldziher cites several other zzadzths that seem to fit his characterization (see ibid., 
41 43); these are not common infiqh texts. Goldziher presents deeontextualized Qur'an 
and ~adzth passages together with his own exe~esis, without explorin~ whether Muslim 
commentators agree. 

11 Ibid., 44. 
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the form Islam would take. 12 These developments led to the adulter
ation of the Qur'an's and the Prophet's ethical vision, for even if "the 
scholars of fiqh did not intend to embitter the life of the Muslim by 
imprisoning him in a stockade oflegal restraints,"13 their work led Islam 
into "soul-destroying pedantry." 14 The profound, interioristic religion of 
the Prophet gave way to excessive legalism as the "theological spirit was 
trained to ... quibbling discriminations ... that proved detrimental to 
the inwardness of religion," 15 undermining "true piety, the devotion of 
the heart" in "perversion of the religious ideal." 16 Fortunately (in Goldz
iher's eyes), the ~ilfis, especially al-Ghazali (d. 505/IlIl), "worked hard 
to rescue the inwardness of religion from the clutches of quibbling reli
gious lawyers"l) and restored "inward religiosity" to Islam by rejecting 
legalistic casuistry and "the hairsplitting of the dogmatics of the kalam 
(dialectical theology)." 18 

It could hardly be clearer that Goldziher harbors an a priori defini
tion of 'good religion' against which various aspects of Islam are to be 
measured. 19 For Goldziher, religion with a proper 'theological spirit' is 
'inward' and thus 'truly pious'. Niyya, elevated by Goldziher to the level 
of 'supreme principle', both constitutes and demonstrates this spiritual 
piety. Straining to find the good in it, Goldziher reasons that Islam 
must have had a proper spirit at one point, but it slipped away in a 
wash of legalism and distracted theologizing, only to be partly salvaged 
by ~ufism. For all his historical-critical insight (he was one of the pio
neers of Western ~adlth criticism), he is wedded to a contrived vision of 
the golden age of the Prophet, against which later Islam largely pales. 

12 Ibid., 50. Goldziher admits, however, that ijmii' "provides Islam with a potential 
for freedom of movement and a capacity for evolution" that explains the impressive 
"adaptability of Islam" (52). 

13 Ibid., 55. 
14 Ibid., 62. 
15 Ibid., 63. 
Ih Ibid., 66. 
17 Ibid. 
18 Ibid., 158-159. My point is not that al-Ghazal1: did not make these arguments but 

rather that they are not, from a scholarly point of view, the restoration of the true and 
proper form of religion that Goldziher wants them to be. Neither al-Ghazali's work nor 
anything else licenses Goldziher's sweeping claim that ':Amid this hairsplitting struggle 
over formulas and definitions, Sufism alone harbored a tolerant spirit" (165). 

19 For an interesting study of Goldziher's personal views, see Raphael Patai, igna;:: 
Gold;::iher and His Oriental Diary: A Translation and Prychological Portrait (Detroit: Wayne 
State University Press, 1987). Patai is generally sympathetic toward Goldziher, yet 
he documents Goldzih('['s distaste for much of the contemporary Islamic world, his 
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If Goldziher's work is a locus classicus of this view of nryya as the 
'heart of Islam', it is hardly alone. This same set of views is reflected in 
AJ. Wensinek's brief but dense entry on "Nryya" in the influential Ency
clopaedia qf Islam. Wensinck asserts that in the canonical badlth, "which, 
generally speaking, reflects the state of things up to the middle of the 
2 nd/8 th century," nryya "has not yet acquired in this literature the techni
cal meaning and limitation" that it displays in fiqh works; instead nryya 
here has "the common meaning of intention."20 Wensinck then recapit
ulates Goldziher's treatment of nryya as an inner, profound matter: 

In this [common, non-technicalJ sense, [nryya] is of great importance. 
AI-Rukhart opens his collection with a tradition, which in this place 
is apparently meant as a motto. It runs: "Works are only rendered 
efficacious by their intention" '" This tradition occurs frequently in 
the canonical collections. It constitutes a religious and moral criterion supen'or 
to that of the law. The value of an 'ibiida, even if performed in complete 
accordance with the precepts of the law, depends upon the intention 
of the performer, and if this intention should be siriful, the work would be 
valueless. "For," adds the tradition just mentioned, "every man receives 
only what he has intended"; or "his wages shall be in accordance with 
his intention."2! 

Wensinck here, like Goldziher, gives his own exegesis of the badzth, 
not that of Muslim sources. Having just indicated that the relevant 
badith predates the technical developments of fiqh, Wensinck nonethe
less claims that the meaning of nryya in those badlth "constitutes a reli
gious and moral criterion superior to that of the law," and then applies 
this 'prior' usage to fiqh al- 'ibiidiit. Nryya certainly carries a less tech
nical meaning in the cited badlth than in fiqh, yet Wensinck arbitrar
ily holds the former superior and measures the latter against it. For 
Wensinck, errant nryya is 'sinful', a moral interpretation he does not 
support with evidence. He then notes that both some badlths and some 
later sources, such as Lisiin al- 'Arab and al-Ghazall's IfJJii' 'ulum ai-din, 
indicate that "the intention of the faithful is better than his work,"22 

"disdain filr foreigners" (70-71, and, e.g., 90), and his preference for spiritual mystery 
over embodied practice. See, for example, the remarkable entry of October I, 1873, 
recounting a visit to an Istanbul synagogue (99-100). 

211 Wensinck, "Niyya." 
21 Ibid., emphasis added. Wensinck cites one other ~adlth: "There is no hidjra after 

the capture of Mecca, only holy war and intention." This is the only other ~adIth about 
niyya to appear regularly in fiqh, though much less frequently than the other one we 
have noted. 

22 Ibid. 
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thus suggesting that at least some Muslims returned to this prior, 'supe
rior', antinomian sensibility. Wensinck follows Goldziher in seeing a 
trajectory from badlth, the high point of religious depth, so to speak, 
downward/outward into fiqh, and then back upward/inward through 
al-Ghazali and ~ufism. 

Wensinck's Encyclopaedia if Islam entry is essentially a condensed ver
sion of portions of an earlier and largely overlooked Dutch article, 
his 1920 "De Intentie in Recht, Ethiek en Mystiek der Semietische 
Volken." This article covers both Islamic and Jewish treatments of 
intention in a range of textual genres, especially ritual law and 'mys
tical' writings. It is careful and thorough within its limits, and it is 
unfortunate that it has not, to my knowledge, been translated into a 
more-widely read language. Moreover, the Encyclopaedia if Islam entry 
loses much of the article's subtlety. For his Islamic sources, Wensinck 
first focuses on the term nryya in fiqh al- 'ibiidiit, recounting basic tech
nical details, such as the timing and 'location' of nryya. Here Wensinck 
is accurate and clearheaded about the formalism of the sources, not
ing for example, the jurists' insistence that nryya correspond closely to 
the ritual action it accompanies-for instance, the noon prayer must 
include nryya for that prayer, not the evening prayer. 23 Wensick then goes 
on to explore ethical and ~ufi materials, especially al-Ghazali's mys
tical! ethical treatise, IfJJii' 'uliim al-dln, and again provides a responsi
ble account of his sources. 24 Unlike in his encyclopedia entry, Wensinck 
here keeps his genres distinct, allowingfiqh materials their independent 
due, even if his agenda is disconcertingly broad-pursuing a holistic 
account of intentions in "the two Semitic monotheisms." 

Joseph Schacht's seminal 1964 Introduction to Islamic Law includes 
a chapter on "General Concepts" which gives primacy of place to 
nryya: "a fundamental concept of the whole of Islamic religious law, 
be it concerned with worship or with law in the narrow sense, is 
the nryya (intent). "25 Characteristically terse, Schacht asserts a historical 
trajectory that is already becoming familiar: 

[NryyaJ applied originally to aets of worship; the religious obligation is 
discharged not by outward performance as such but only if it is done 

21 \'Vensinck, "Intentie in Recht," I 12. My access to this Dutch text is limited to a 
partial translation that I personally commissioned; my thanks to Alex van der Haven 
for his invaluable assistance. 

24 Ibid., 121-138. 
2.0 Schacht, Introduction, II6. 
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with a pious intent. But [,lamie orthodo:ry insisted on the peiformance, and nryya, 
from being a state of mind, became an act of will directed towards 
performing a religious duty; it must, as a rule, be explicitly formulated, 
at least mentally. An act of worship without nryya is invalid, and so is the 
nryya without the act. 26 

Schacht's observations about technical details are correct, as is his 
observation of a shift from a general to a technical meaning specific 
to ritual contexts--a development we have seen asserted by Wensinck. 
However, Schacht subtly suggests a devolution from niyya as "pious" to 
niyya as mere "will" directing mechanical, "orthodox" performance of 
ritual duties. 

By now a picture is emerging of niyya as a spiritual component of 
Islamic ritual, one that was endorsed as such by the Prophet himself, 
fell out of favor with the jurists, and re-emerged with the rise of ~ufism. 
Goldziher, Wensinck, and Schacht share the idea that in its early usage, 
niyya was an 'ethical' matter before law made Islam into a legalistic 
religion. Wen sick and Schacht grudgingly recognize that medieval fiqh 
treats niyya formalistically. Goldziher and Wensinck restlessly yearn for 
~ufism to (re)inspire the faith, while Schacht simply watches it ossify. 

Among the most significant recent studies of niyya in Islamic ritual is 
a 1990 article by Frederick Denny, which treats nryya as the ethical and 
spiritual core of Islamic ritual practice, and forcefully asserts that 

Niya is believed to emanate from the worshiper's innermost being. It safe
guards the sincerity (ikhla~) of the ritual performance ... Only by a sort 
of descent into the self's core before resurfacing with correct intention in 
the presence of one's creator may the Muslim truly commune with God. 
There is thus an ethical relationship between worshipper and Lord ... 
lNJ fya ensures spiritual spontaneity as well as integrity in worship.27 

Denny gives little evidence to support such strong claims, and he pro
vides no citations, though he implies that his inspiration here is al
Ghazali. The effect is that he appears to be trying to characterize all 
of 'Islam'. Denny's project, exploring the "ethical dimensions ofIslamic 
ritual law," strikes me as a good one, and the technical aspects of nryya 
that Denny does discuss are accurate as far as they gO.28 But from this 

26 Ibid., emphasis added. 
27 Denny, "Ethical Dimensions," '1Og. 
28 For example, he rightly notes the requirement that n!J!ya immediately precede and 

endure throughout most acts of worship, though he mistakenly indicates that n!J!ya must 
be verbalized Gurists disagree about this). Additionally, he notes without elaboration 
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starting point, he runs quickly into territory uncharted by Islamic ritual 
law. In a passage reminiscent of Goldziher, Denny comments on 'the' 

~adlth: 

"Works are in the intentions" ... is a frequently cited ~adith. This saying 
is encountered in many contexts-ritual, legal, and others-and serves as 
a universal ethical principle among Muslims. In the case of ritual, there is a 
kind of dialectic between nrya and the performance of the various acts of 
worship ... Individual and personal moral responsibility are required for 
nrya and without it the act would be devoid of ethical meaning. 29 

Niyya here "emanate[s] from the worshiper's innermost being," and 
"serves as a universal ethical principle among Muslims," giving ritual 
practice its "ethical meaning." This ethical meaning Denny defines as 
a "communing with God," for niyya puts one "in the presence of one's 
creator." In short, niyya is again placed by a scholar at the heart of 
.Muslim spirituality; the acts of Islamic ritual law have no value save the 
spiritual one they supposedly get from niyya. 

Denny goes on to argue a point seemingly similar to that which I 
am making myself: that Islamic ritual practice has often been central to 
Muslim religious life, and that this praxis-centered quality is easily mis
understood and debased by outside observers-especially those accus
tomed to certain Christian antinomian attitudes. 30 However, Denny 
does not accept this praxis-orientation as properly religious but rather 
seeks to defend Islam against charges of legalism by asserting that 
'authentic' Islam really is spiritual, and niyya is central to his argument. 
My point here is subtle but crucial, so I will quote Denny at length: 

It appears that ritual acts are at the heart of Islamic ethics, and in 
fact are their source and ground to the extent that they function as a 
means of drawing near to God in a predictable pattern. This supremely 
valuable relationship must, then, be hedged about with the protection 
and minute regulation of law. JYiya is the basic moral act involved in ritual. 
The nrya ensures the validity of the specific ritual to be performed, and 
the performance itself reinforces the integrity of both the individual and 
her or his "moral community," to adapt Durkheim's phrase ... When 
nrya and the core meaning of akhlaq [i.e., Islamic ethics] are considered, 

that "nfya is itself a ritual act, of course, and as such it is defined and explicated in the 
fiqh books" (ibid., 209). 

29 Ibid., emphasis added. 
30 Denny observes that "Christian thinkers at least since the Apostle Paul have 

denounced legalism in relations between humankind and God. The history of Christian 
liturgy, however, displays much concern for regulation and decorum, although there has 
never been a universally uniform cultus since the primitive church" (ibid., 210). 
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along. with the flexible "five principles [i.e., required, recommended, 
permItted, detested, and forbidden --the possible assessments in Islamic 
law]," Islamic ritual may be understood to be anything but legalistic in its 
authentlcJorm. J\1any western critics of Islam who have sometimes decried 
what th~y have perceived to be rote repetition in Islamic worship have 
known httle about the inner dimensions of Muslim piety, whose patterns 
an? .habits in and outside the mosque arc informed and energized by 
re!IglOn. as . a complete way of life. The legal elements are strong and 
determmatlve, not because they are the possession of a legalistic people, 
but because they safeguard the spiritual path of a serious people ... 
r:V]e need to be sensitively aware of the intimate relationship between 
ntua.l, lcg~l, an? ethical norms in the Islamic scheme of things. This 
relatIOnshIp derIves from the common Semitic ethical monotheism that 
Jews, Christians, and Muslims share, and that at its most authentic 
always bases itself on God as the sole source ofvalue.:ll 

Denny recognizes both the centrality of ritual praxis and that Islamic 
ritual takes place in a social, embodied context. I welcome his observa
tion that Muslim rituals are potentially interwoven with serious ethical 
reflection and, yes, spiritual concerns. But Denny does not assert that 
o~e ought simply to accept the possibility that Muslim ritual practice 
mIght place a strong emphasis on form, bodily posture, verbal utter
ance, and simple mental focus; rather he seeks to crase this formalism 
with a nryya-based spirituality. I take issue with his implicit claim that 
to be properly moral and religious means to be inwardly focused, and 
especially that nryya, as "the basic moral act involved in ritual" is what 
makes Muslims' praxis properly moral and religious. Denny'seems to 
be trying to save Islam from itself No doubt his heart is in the right 
place, perhaps a significant improvement over Goldziher, but he still 
produces a profound, if subtle, distortion. 

In sum, much of what has been written by western scholars on the 
topi~ of ~ryya in Isla~~c ritual law tends to devalue the physical, bodily, 
praxis-onented qualItIes so central to Islamic ritual law and practice. 
Even when they seek to defend and not denigrate, as with Denny, they 
imply that Islamic approaches to ritual are defective to the extent that 
they really are temporal, bodily, and this-worldly. Earlier generations of 
scholars perhaps reflected the colonialist and missionary biases of their 
times, while the more recent work is surely politically more benign, with 
an honest goal of achieving greater understanding. But the later work 
retains a surprising level of antinomian, anti-ritual animus. If we are 

11 Ibid., 'log 210, emphasis added. 
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spared a view of "Mu}:lammadan mere formalism" with its "inner life 
completely crushed under an inexorable weight of ritual," it is in part 
because nil!Ya has been transformed by scholarly alchemy into the lever 
that pries open the spiritual heart of Islam. 

As we have already seen in the previous chapter, however, nryya in 
fiqh al- 'ibiidiit is not the spiritual phenomenon it has been made out to 
be. Rather, nryya is one step among several in the proper performance 
of an act of ritual worship. It is, in short, what one does with one's 
mind while performing ritual actions. One might say that the jurists 
treat the qalb as coextensive with the body, subject to the will, and 
required to be in proper alignment for the act of worship to be proper 
and valid. Nryya is the mental state accompanying an act of worship, 
the intention 'that I perform this act'. As such, nryya defines a given 
action as a particular kind of action, a specific, named type of action, so 
that it can be located in the legal taxonomy of actions; nryya 'to pray', 
for example, helps make a given set of words and gestures into prayer. 
The function medieval jurists assign to nryya is not vaguely spiritual, but 

explicitly taxonomic. l2 

Nryya in the legal sources is indeed subjective, 'internal', individual, 
done by the qalb, and unavailable for direct assessment by anyone 
other than the actor himself But it is not "the supreme principle 
of religious life in Islam" emanating from "the worshiper's innermost 
being," or a "descent into the self's core" placing one "in the presence 
of one's creator." As I will note below, some Muslim sources do treat 
nryya in this spiritual fashion, but since a central strand of Islamic 
normative discourse does not, we cannot simply characterize nryya as 
spiritual, nor can we in turn use nryya to characterize 'all Islam', as the 
secondary scholarship has too often done. In demonstrating this point 
I will elaborate on what has already been said in the previous chapter. 
That chapter showed that the overarching function of nryya in fiqh al
'ibiidiit is definitive and taxonomic, allowing actors to locate their actions 
on the map of ideal-typical actions laid out in the works offiqh. Nryya is 
understood as a discreet act, at a discreet moment in time, done silently 
in the qalb to license those ritual actions that accompany or follow it. It 

:12 Wc can speculate that niJ.ya also servcs an emotional and epistemological function, 
by allowing the ritual actor the knowledge that a given action is the legally stipulated 
one, that one has fulfilled his or her duty, but this is still not the spiritual function 
presented in the secondary sources explored here. 
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is lost by 'slipping from the mind', not by 'sin'. The object of nryya, what 
is intended while intending, is simply the act itsel£ 

These findings should instill some doubt that nryya refers to a state 
of spiritual reverie and communion with the divine. It first appears as 
one step among many in the specific formal procedures of the 'ibMat. 
Nryya connects the mind to the outward actions, not the spirit to God 
and the heavens. We have already seen that jurists identify the location 
of nryya as the qalb, understood as the principle organ of the intellect. 
Medieval Muslim jurists had at their disposal a well-developed vocab
ulary for dealing with the 'spirit', and we have to assume that they 
deliberately chose not to use it when discussing nryya. Classical Ara
bic religious and legal texts generally employ a sophisticated termi
nology for various aspects of the self, including rii~ (soul, spirit), nqfi 
(spirit, selD, irMa (will), jikr (thought), 'ilm (knowledge, understanding), 
the various emotions, and so forth.l1 The terms rii& and nqfi are largely 
interchangeable, and in what Calverley calls "the dominant Muslim 
doctrine," the spirit/soul is seen as corporeal, "different in quiddity (al
mahryya) from [the] sensible body, of the nature of light, high, light in 
weight, living, moving, interpenetrating the bodily members as water 
in the rose."3+ Created to be eternal, it leaves the body temporarily in 
sleep, and leaves again to undergo the first judgment after death. It 
then normally returns to the body to await resurrection during the Last 
Days. Thus, the spirit in much Islamic thought is itself seen in corpo
real terms, capable of sensations and actions, and closely linked to the 
physical body. The Aristotelian notion of an incorporeal spirit did find 
a niche in Islamic thought, especially via al-Ghazali and theistic philos
ophy, but as Calverley notes, "it has never dominated Islam" as has the 
corporeal view. 35 

Most jurists say nothing about the nqfi or rii~ when discussing nryya. 
Instead, they simply assert that nryya is located in the qalb. 36 In his trea-

:l:J See E.E. Calverley, "Nafs," in Encyclopaedia qf Islam, new ed.; Louis Massignon, 
Essay on the Origins qf the Technical Language qf Islamic A1ysticism, trans. Benjamin Clark 
(Notre Dame: University of Notre Dame Press, 1997), esp. 29, 55, 65, 154, 195-196, 204; 
Jane H. Smith and Yvonne Y Haddad, The lrlamic Understanding qf Death and Resurrection 
(Albany: State University of New York Press, 1981), esp. 17 21, 36-37, 56-59, 121--125; 
Qarafi, al-Umni:J.ya, 7-16. 

'J{ Calverley, "Na[.,." 
3, Ibid. 

'16 As noted above, Brinkley Mt'ssick has obst'rved that in Islamic legal discourses, 
the qalb is "part of the larger interior realm of the 'sdf', the nrifs, with the overarching 
construct being the shar'! subject" ("Indexing the Self," 176- 177). 
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tise on nryya, al-Qarafi holds that nryya is indeed an aspect or function 
(~af) of the soul (nqfi), at least indirectly, because nry~a is ~ functi~n of 
the mind ('aqf), which in turn is among the propertIes (yifat, a&waf) ~f 
the soul. In discussing the location of nryya, al-Qarafi asserts that nryya IS 
a part or type (naw') of the will (irMa) and a function of the mind ('aqf).l) 
Since the Qur'an establishes that the 'aql is seated in the qalb, so too 
is the nryya. Moreover, "if it is established that the 'aql is in the qalb, it 
must be among our axioms that the nqfi is in the qalb, because every
thing related t~ the 'aql such as thought and knowledge and the like are 
properties (0i!at) of the nqfi," and further, "i~ is ~he nat~re of th; s~~! 
to give rise to knowledge and thought, and It thIS that IS called aql . 
So nryya, being related to the 'aql, is a "property of t.he soul." Ho:v~ver, 
this does not lead al-Qarafi into a discussion of nryya as the spIrItual 
conduit between humans and God, in part because he clearly holds the 
dominant corporeal view of the soul: "The soul (al-nafs)," he says, "is 
a subtle ['light', latifJ body dwelling transparently within the physical 
['heavy', kathifJ body, from which it is distinguished like a fetus."39 The 
soul does not appear here as the unfathomable inner depths of the self 
but as a corporeal entity with a place in the body. Al-Qarafi is primarily 
concerned to show that nryya is located in the qalb. He ends up demon
strating the indirect link of nryya to the soul, but shows no interest in the 

spiritual implications of this fact. .., 
As we have seen, al-Qarafi explicitly asserts that nryya IS that whIch 

defines a particular act of worship, distinguishing it from other actions: 
"The rationale for the requirement [of nryya] is distinguishing (tamYl::;) 
acts of worship (al- 'ibadat) from ordinary actions (al- 'adat) , and distin
guishing among levels of acts of worship. "+0 Further, al-Qarafi asserts: 

lNryya] distinguishcs that wh~ch is for God fr~m th~t_ which is not, so 
thc action is fit for glorificatIOn Ijqya~lu~u al-fi I Itl-ta {-1m). For example, 
bathing If!,husTJ may accomplish cooling off and cleaning up, but can a~so 
accomplish a commanded act of worship (,ibiida). If one mtc,:ds s~eClfi-. 
cally that the act is for God, the person accomplishes the glonficatlOn of 
the Lord with this bathing Ijayaqa'u ta'{-zm al- 'abd hl-rabb bzdhiilzka al-gh~s0· 
In the absence of nryya ... fasting (al-}'awm) is [merely] lack of nounsh
ment. 41 

37 Qarafi, al-Umni:J.ya, 17. See also chapter 2, n. 31 above. 
:lH Qarafl, al-Umniyya, 18. 
:lg Ibid. 
10 Ibid., 20; cf. 9-10. 
+1 Ibid., 20. 
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Nryya not only defines an act, but also allows certain acts to accomplish 
"the glorification of the Lord" and the fulfillment of divine commands. 
It does this, not by moral soul-searching or vague 'spiritualization', but 
by making a given action into an 'ibiida-an act that glorifies God by its 
very nature. It is through purification and not through nryya that a person 
'glorifies the Lord'; nryya makes washing into wU¢ii' or ghusl, abstaining 
from food into }awm, and those acts glorify God. The point of nryya is to 
define a given action as the particular action called for by the shan'a
an action that in itself accomplishes the religious goals of worship and 
glorification of God. These acts are religious, even spiritual in a sense, 
but not because nryya makes them so. Nryya does not make just any act 
into a religious one; it would not make sleeping or turning summer
saults into spiritual offerings to God. Nryya makes certain movements, 
such as rinsing with water in a certain fashion, into the stipulated acts 
of fiqh al- 'ibiidiit (e.g., wU¢ii'), acts that are religious because they are stipulated 
by religious law, not because they are accompanied by nryya. 

Nryya is a prominent element of }aliit, a case which deserves special 
attention here. Prayer in many religious traditions involves some kind 
of interacting between the human/natural and divine/supernatural 
realms, and is widely treated as an arena of spirituality. Nryya is a promi
nent element of Islamic ~'aliit and seems to lend itself handily to inter
pretation as a spiritual phenomenon. But a survey of the sources only 
further proves that, however spiritual }aliit may be, nryya in medieval 
fiqh is largely a formal, bodily, and mindful matter. $aliit as described in 
medieval fiqh al- 'ibiidiit is an act of obedient worship, not a 'conversa
tion with God', and does not properly include personalized entreaties 
to God or petitions for specific blessings or rewards. Islamic law and 
popular practice do provide for such activities, but these are distinct 
from the obligatory .Faliit. Saliit is a set of prescribed bodily postures and 
verbal pronouncements, to be done in the prescribed time and place. 
Nryya is a prescribed mental component that accompanies the outward, 
bodily forms and completes them as {aliit. 

Mu~ili provides a typical example of the general role given to nryya 
in {aliit: "There are six required [preliminaries to }aliit]: purity of the 
body from major and minor impurities, purity of the clothing, purity 
of the place, proper covering of the body, locating of the qibla [i.e., 
the direction of Mecca], and nryya.""2 This account puts niY..ya on the 

12 Mii~ilI, al-IkhtfYiir, 145. 
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level of the formal, physical alignment of body and space prior to ~aliit 
proper. In ~aliit, the object of nryya must be the specific type of ~aliit 
to be performed. As Shirazi's asserts, "If the prayer is a required one, 
one must have specific (tay'in) nryya, intending the noon prayer or the 
evening prayer to distinguish (li-tatamayyaz) it from other [prayers] ."43 

Again nryya defines the act of worship that it accompanies. Shirazi 
considers the possibility of changing one's nryya: "If one enters into 
noon prayer then changes the nryya to the mid-afternoon prayer this 
invalidates the noon prayer, because it interrupts (qata'a) the nryya, and 
the mid-afternoon prayer is not valid because he did not intend this 
at the point of [entering] i~riim."44 Once prayer has been initiated with 
the proper nryya, 'changing' or 'interrupting' the nryya (again, not 'sin') 
invalidates the prayer."5 And one's nryya can be wrong, causing the act to 
fail. The act is central, and nryya again does not make just any act into 
an offering to God;. rather, if put in the right 'place', it makes an act 
the one called for by the shan'a. Nryya alone, however, does not define 
the act, for if one intends to perform an obligatory prayer, for example, 
but begins before the proper prayer time, the prayer only counts as 
a supererogatory prayer. The nryya cannot overcome certain objective 
limitations; subjective and objective criteria both matter in defining the 

act. 
Muslim jurists' discussion of nryya in }aliit clearly produces a great 

deal of casuistic detail, and nryya appears at several specific points in this 
complex set of rules. Through all this, nryya operates as a basic focusing 
of the mind on the act at hand, paying attention to the movements 
of }aliit and, as it were, putting the mind in the right 'place' while 
simultaneously putting the hands, head, and feet in the right places. We 
are perhaps not far off base here to suggest that nryya is akin to a bodily 
posture, the posture of the qalb. Further, nryya partly constitutes the 
distinction between outwardly identical acts. As such, nryya helps locate 
a given action in the taxonomy of Islamic law, linking a given action 

"3 ShiraZI, al-Muhadhdhab, 1:236. 
44 Ibid., 1:237. 
45 Ibn Qudama remarks: "If one enters i~riim for a religious duty ifarit/.a) then intends 

to change (nawii naqlahii) to another duty, the first duty is invalid because the nryya is 
interrupted (qa!,a) , and the second duty is invalid because he did not intend it from 
the start" (al-Mughnz, 2:135). He goes beyond the binary possibilities of'nryya/not-nryya', 
suggesting the possibility of insufficiently firm nryya: "if one begins prayer with a nryya 
wavering between completeness and interruptedness (mutaraddada bayna itmiimihii wa
qa(ihii) , the prayer is invalid, because nryya is firm resolve (al-nryya 'azmujiizimu)" (2:133)· 
On the term 'resolve' ('azm), see chapter 2, n. 2 above. 
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to the prescribed categories of fiqh. It may thus serve the psychological 
function of producing or confirming knowledge that a given act was 
performed and a duty fulfilled. But it is not, in any overt or explicit way, 
spiritual, even in the context of prayer, presumably the most spiritual of 
the 'ibiidiit. 

The casuistic detail recounted in the previous chapter may seem 
beside the point to a reader in search of the 'spirit of Islam'; that is 
precisely my point. I recount this material to show how nryya is actu
ally discussed in the legal sources, because any analysis of niyya must 
deal with these facts. Like most legal systems, Islamic law generates 
a complex normative taxonomy of human activity, defining the types 
of actions one should or should not do to fit into the system. Muslim 
jurists are not strict behaviorists, andfiqh al- 'ibiidiit conceptualizes action 
in a way that includes intention. One must get the outward form right, 
but one must get the inner form right as well. Niyya is a function of the 
mind, the rational faculty, and its link to the spirit/soul (itself a corpo
real entity) is indirect; it is depicted as being spoiled not by 'sin' but by 
'slipping the mind'. The call to formulate niyya is the call to focus the 
mind on the 'ibiidii at hand. Nryya is definitive of actions, critical to mak
ing a given set of movements and utterances into one type of act and 
not another-such as performing ablutions, not cooling off or cleaning 
up; or the noon prayer not the evening prayer; or someone else's ~ajj, 
not my own. Thus nryya helps make a person's particular action into the 
named type of action identified and required by the law. 

If niyya has elements of a spiritual quality in fiqh al- 'ibiidiit, it does so 
indirectly, as an intention to perform an act of worship. An 'ibiida is an 
act of obedient service in accord with the will of God. Niyya is not sim
ply the intention, for example, 'that I bow at the waist, then kneel, then 
touch my forehead to the floor'. Rather, niyya is specifically the inten
tion 'that I pray', 'that these actions constitute ~aliit', and, implicitly, 
'that my action be an 'ibiida'. A valid 'ibiida, then, must be accompanied 
by nryya with the goal 'that this action be done to accord with the will of 
God'. Thus nryya can perhaps be described as a 'religious' or 'spiritual' 
component of the 'ibiidiit, if by this we mean it is an intention to fulfill 
the will of God as expressed in the shari'a. This is how we ought to take 
al-Qarafi's assertion that niyya is the intention "specifically that the act is 
for God" and "accomplishes the glorification of the Lord." The sharZ'a 
governs actions in this life, including what might seem to some to be 
quite mundane matters. This is one way of understanding what many 
Muslims mean when they insist that Islam is not a 'religion' as modern 
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Westerners often use the term, but rather a 'way of life'. Proper reli
gion does not necessarily involve Denny's disembodied "descent into 
the self's core," for 'religion' in .fiqh al- 'ibiidiit is consistently presented 
in bodily, formalistic terms, as an embodied orientation toward God. 
Nryya is Goldziher's "supreme religious principle" only if one takes 'reli
gion' in this embodied sense, and even then, there are plenty of other 
'principles' at least as important as nryya. The jurists treat the qalb as 
part of the body, which must be properly aligned when performing the 
'ibiidiit. It would be better to recognize that all the 'ibiidiit, in all their 
aspects, are properly religious and spiritual, than to designate niyya as 
the element that makes them such. 

I wish to be emphatically clear: I am not making the absurd claim 
that there is nothing spiritual (in the more interioristic, disembodied 
sense) about anything in the many and varied Islamic religious tradi
tions. Nor am I arguing that no Muslim ever uses the term niyya in a 
spiritual way.46 Fiqh al- 'ibiidiit is not the whole of Islam, and there are 
contexts and genres in which the term nryya is given a different, more 
spiritual cast than in fiqhY For example, al-Ghazali, who in Goldzi
her's account is the savior of Muslim interiority, addresses niyya at some 
length in his lfgii' 'uliim al-din, devoting an entire chapter (kitiib) to "niyya, 
ikhl~, and ~idq (intention, sincerity, and truthfulness)."4R This text does 
indeed treat niyya as a spiritual element, a kind of conduit between the 
believer and God, even as Wensinck's "religious and moral criterion 
superior to that of the law."4~ Goldziher, then, is partly correct: ~ufi 

46 Anecdotally, it should be noted that the many Muslims with whom I have dis
cussed nryya attribute a wide ran?;e of connotations to the term. My initial interest in 
the topic was only sharpened by the apparent lack of worry about nryya reported by sev
eral fellow students of mine at the Colle?;e ofIslamic Law at the University of Jordan. 
My inquiries about nryya, especially my expectation that one mi?;ht fret over the inde
terminacy of one's own nixva, often inspired quizzical responses and calm assurances 
that one 'simply does the nryya'. Others, however, have told me that they very mueh see 
nryya as a crucial spiritual element in their religious practice, especially jaliit, deseribin?; 
nryya in terms of spiritual insi?;ht or comfort. My point is not that the latter Muslims are 
wrong, but that the former are also right. 

47 See, for example, Padwiek, lV[uslim Devotions, 48 -54. 
4S Abu l:Iamid al-Ghazall, IlJyii' 'ulum aI-lin (Cairo: Lajnat Nashr al-Thaqafa al

Islamiyya, 1938), IP54-177-
19 Al-Ghazall maintains that God rewards good intentions even if not put into 

action, su?;?;estin?; that for him nixya is the ethical core of an individual's actions, the 
aspect of one's behavior that matters most to God. Al-Ghazali cites a ~adfth, "the niJ:ya 
of the believer is more important than his action" (I~yii' 'ulum aI-lin, 14:162). However, 
no fiqh manual I have consulted cites al-Ghazall's opinion, or this ~adfth, which al
Ghazall's editor notes is considered "weak" (¢a'if) (14:162, n. I). 
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writings often do tend to have a more interior-oriented notion of reli
gion, including religious praxis, than dojiqh texts. No doubt we would 
do best to talk about a variety of views within Islam-some scholars 
have even suggested adopting the plural term 'Islams'. Certainly there 
is variety and debate within the sweep of Islamic history, and Denny, if 
perhaps not Goldziher, does well to represent some Muslim points of 
view on the relationship between nryya and spirituality, or between spir
ituality and the law. But fiqh is no minor part of the Islamic tradition, 
and no sweeping characterizations of 'Islam' that misrepresent signif
icant elements ofjiqh will do. Casting ~ufism-itself far more diverse 
than is often recognized-as 'superior' to other manifestations of Islam, 
as the cure to some legalistic disease, is inappropriately normative and 
historically simplistic. 

Efforts to spiritualize nryya serve a broad agenda of correcting a 
'defective' Islam. They seem wedded, moreover, to an ethical vision 
focused on the 'inner self' as a complex site of conflicting drives and, 
indeed, as the principal battleground of good and evil.,il According to 
this view, proper objective action is not sufficient, but proper internal 
disposition is also required. Further-and this is crucial, for this is 
where Islamic ritual law really veers from this course-not only is the 
person divided into inner and outer, but the inner self is seen as itself 
divided and unruly, capable of the worst kinds of betrayals. 'Ethical 
profundity' here emerges as a hermeneutic of suspicion of one's own 
actions that refuses to be satisfied, and that consistently distrusts the 
interior self However, the 'inner self' as presented infiqh al- 'ibiidiil is not 
so complex. If, as Brinkley Messick has observed, Islamicists are not yet 
at the point of offering a systematic theory or genealogy of the Islamic 
legal self on the order of Michel Foucault's or Charles Taylor's work on 
Western selfhood, a few preliminary observations arc in order.51 There 
is no Fall in the general Islamic view of history or human nature. 
As Denny himself points out, ''ji?ra, humankind's God-given sound, 
original nature" is, as God's creation, inherently good. 52 Most Muslims 

50 For one account of the history of such views in Christianity, see Owcn C. Thomas, 
"Interiority and Christian Spirituality," Joumal if Religion 80, I (2000): 41-60 . 

. '>1 Sec Messick, "Indcxing the Sclf;" 151-152. Scc also Fazlur Rahman, "The Status 
of thc Individual in Islam," in The Status of the Individual East and Hiest, ed. Charles 
A. Moore and Aldyth V Morris (Honolulu: University of Hawaii Press, 1968), 217-225. 

52 Denny, "Ethical Dimensions," 203; cf l'vIacDonald "Filra." Sec also chaptcr I, 

n. 22 above. 
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think themselves born as 'blank slates' rather than ones needing erasure 
of inherited mistakes. Islamic ritual law docs not envision the inner self 
as unruly and rebellious, 'fallen' and prone to betrayal.·'] The jurists do 
not treat nryya as a slippery slope; one need not pile layer upon layer of 
nryya, so that one must not only 'mean it' when he acts, but 'mean to 
mean it', and so on indefinitely. And nryya is not depicted as conflicted, 
in some Augustinian turmoil of self·doubt, wanting to 'mean it' but not 
being able to. N~yYa, the internal, su~jective dimension of right action, is 
presented as generally stable and subject to the will. Subsequently, the 
ethic pervading ritual law texts is not one of an elusive, unattainable 
standard, such as the claim that one's nryya can never be deep or lasting 
enough. One can actually get the actions right, both inside and out. 
The jurists are scrupulous in assessing actions in both their subjective 
and objective aspects, but it is not the runaway, insatiable, interioristic 
scrupulousness that. Goldziher, Denny, and others seem to harbor as 
a model of ethical profundity. Denny is not wrong in suggesting that 
Islamic ritual is profound, but the specific model of profundity he seeks 
inappropriately constrains the data. 

The actions governed by Islamic ritual law are presented as valuable 
and moral in and of themselves, not as symbolic surfaces, signifiers, or 
metaphors. The texts of Islamic ritual law, when addressing the nature 
and role of nryya, do not say that nryya 'puts one in the presence of 
one's creator', or that 'nryya gives these acts their ethical meaning and 
religious worth'; they do not say 'be spiritual' or 'be moral' when doing 
these acts. Rather, they say, 'formulate nryya when doing these acts', 
which is to say, 'do these acts and not others, Jor one is being religious 

53 Beyond treating nryya morc spiritually, ~ilfis also tend to scc thc internal self as 
complex, multi-laycred, and potentially divided, even dangerous. Abu 'Abdallah l:larith 
b. Asad al-MuQasibi (d. 243/857), fin' example, is rcpresentative of a strain of ~ilfi 
thought rq1;arding the complexity of the inner self: "The person who falls into vanity 
docs not hesitate to become mired in self~delusion (I',hirra) .. . [and] even goes so far 
as to lie about God Most High while thinking- that he is being true, to stray into 
error while thinking he is well guided" (Kitab al-ri'aya li-~uqfiq Allah, cd. Marg-aret Smith 
[London: Luzac, EJW. Gibb Memorial, 1940], translation provided by Michael Sells, 
Ear(v Islamic Mysticism ~ew York: Paulist Press, 1996], 172-173). Michael Sells notcs that 
many ~ilfis more systematically dividcd thc self (nqfs) into three phascs, "the phase of 
ego-domination (an-nqfsu l- 'amara) , the phase of self~blame (an-nafsu al-Ian'ama), and the 
phase of peace and security (an-nqfsu al-mutma'inna)," a distinction derived from Qur'an 
12:53, which refers to "the self that dominates with wrong-" (an-na/iu 1- 'amaratu bi s_su' 
[sic]) (Sells, 178, n. 19; the translations and transliterations here are from Sells). 
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and moral by doing these acts'. Of course, many Muslims see morality and 
religion as involving much more than just these acts. But Western schol
arship has often overlooked a crucial aspect of n!1ya in fiqh al- 'ibiidiit: 
its technical aspect as a discrete step in embodied and mindful ritual 
duties. Western scholars have too often tried to wash away the sticky 
'problem' of this formalism with the monotheistic universal solvent of 
'spirit'. Such an approach to nryya is defensive and apologetic, meant 
to show the spiritual depth of Islamic practice, but ironically it only 
perpetuates the characterization of Islam as rigidly formalistic. Making 
nryya into the spiritual side of praxis pushes back against, and thus props 
up, a misunderstanding of Muslim ritual actions as somehow spiritually 
defective. 

Part 2. Explaining Ritual Intent 

A. Intending Ritual Action 

If nryya is not the spiritual component of Islamic ritual law, we still 
face the question of why Muslim jurists insist on its inclusion in ritual 
acts. Rather than thinking of nryya as spiritual in the sense considered 
above, we ought to think of it as not simply intention, but as a specific 
kind of intention. As we have seen in the previous chapter, nryya is 
primarily a taxonomic matter. But to this we must add another aspect 
of meaning: conscious, sincere, focused attention on the act at hand. 
As a mental act dcfining a ritual action, nryya involves the focusing on 
the mind, consciousness, and attention on that action. The 'spiritualist' 
explanation discussed above takes this valid point and runs with it, 
turning it into a vague, ephemeral, disembodied phenomenon that 
supposedly gives otherwise meaningless acts a meaning. However, a 
more accurate understanding sees the kind of attention nryya entails 
as more modest, straightforward, and as concrete as mental states 
can be. The call to 'pay attention' while performing a ritual may 
seem self-explanatory--the 'ibiidiit are manifestly very important, so one 
ought to pay attention to them. But perhaps this too is misleading. 
The attention and sincerity called for in the 'ibiidiit is not the treacly 
stuff of romantic notions of spirituality, but simple deliberateness, the 
intentional authoring of the act at hand. Why this should necessitate a 
~egal requirement presents a mystery: If an act is done by a person, is 
It not therefore that person who authors the act? The solution to the 
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mystery lies in recognizing that ritual is a peculiar context in which 
intentions do not operate the same way they do in other kinds of 
actions. 

As the first step to understanding nryya as sincere, focused attention, 
we must address the relation of nfyya to ikhl(4. The Qur'an passage 
most often cited in relation to nryya appears in surat al-Bayyina, 98:s: 
"And they have been commanded no more than this: To worship God, 
offering Him sincere devotion, being true (in faith), to establish regu
lar prayer, and to practice regular charity, and that is the religion right 
and straight." This verse is part of a short, eight-verse sura that con
siders the errors of "Those who reject (truth), among the People of the 
Book, and among the polytheists" (98:1 and 6). In its quranic context, 
verse 5 provides the positive content of what the People of the Book are 
called to do. Classical commentaries confirm this, explicitly identifying 
the referent of "they" in 98:5 as Jews and Christians. 54 However, the 
fiqh manuals cite oniy the portion '~nd they have been commanded no 
more than this: To worship God, offering Him sincere devotion, being 
true (in faith) (li-ya 'budu Alliiha mukhli~'in lahu al-dzn [mukhli.~zn is a plu
ral active participle of ikhlii~, meaning '(as) people who are sincere'])," 
which they treat as a generic command to all Muslims, and not to the 
People of the Book, that is, Jews and Christians. Still, such a reading 
is not inaccurate; surely Muslims, "Those who have faith and do righ
teous deeds" (98:7), are called to do at least as much as wayward Peo
ples of the Book. This is an instance of the common legal method of 
isolating a verse from its quranic context in order to support a legal 
ruling. 

Many fiqh manuals cite this verse somewhere amidst discussions of 
nryya in the 'ibiidiit. Ibn Rushd, for example, remarks (in a passage 
previously cited above): 

The 'uiama' of the cities disagree as to whether niyya is a requirement 
for valid wuqii' or not, despite their agreement on the stipulation of niyya 
in the 'ibiidiit according to what [God] Almighty said, ':And they have 
been commanded no more than this: To worship Allah, offering Him 
sincere devotion," and according to what [thc Prophet Muf,tammad] 
said, ':Actions are defined by intentions," the famous ~adith.55 

54 See, for example, the commentary of Abu .la'far Mu\:lammad b. Jarir al-Tabarl, 
]ami' al-bayan 'an ta'wll iiy al-Qur'iin (Cairo, Maktabat Mu~\afii al-Babl al-I:Ialabl wa
Awladuhu, 1954 1968),29: 263-:..?64· 

00 Ibn Rushd, Bidqyat al-mujtalzid, 1:8; D]P, 1:3. 
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Ibn Rushd gives no further explanation, simply taking the Qur'an 
passage as an indicant that nryya is required by God in acts of worship. 
Ibn Qudama similarly cites this verse as the basis for requiring nryya in 
prayer,,{i and returns to it again when discussing the relation of nryya to 
the takblr: 

Shafi'i and Ibn al-l\1undhir say it is required that the nryya be simulta
neous with the takblr, according to what [God] Almighty said, "And they 
have been commanded no more than this: To worship Allah, offering 
Him sincere devotion" (mukhli5'in lalzu al-dzn). [God] said "mukhli)zn" refer~ 
ring to their state (~ii0 at the time of the 'ibiida,... and al-ikhlii~ is nryya, 
and the Prophet said '~ctions are defined by intentions," because nryya is 
a requirement, so it is not permitted for the 'ibiida to be void of nryyaY 

Ibn Qudama uses his interpretation of the Qur'an verse to demonstrate 
not only the required status of nryya, but that nryya (taken to be synony
mous with ikhlii~) must be present "at the time of the 'ibiida."·'11 In short, 
nryya is asserted as the equivalent of ikhli4, and thus the Qur'an makes 
nryya a necessary aspect of all acts of worship. 

These references to the Qur'an clearly serve to establish a link be
tween the terms nryya and ikhlii~, but just what kind of link is this? It 
is tempting to leap to the philological conclusion that 'nryya = ikhl~, 
ikhlii~ = sincerity, therefore nryya = sincerity'. However, such an equation 
is overly simplistic, resting on the misguided notion of a one-to-one 
correspondence when moving between languages. Further, attempting 
a more sophisticated version of the same equation, by exploring the full 
range of meaning of ikhlii.! to see how this informs our understanding 
of nryya would still mislead, for the question is not 'What could these 
terms mean in the full sweep of the language?', but 'What do these 
terms mean for these authors?' The answer is that the meaning
the range of referential possibilities-of the term ikhlii~ is of minimal 
concern to these jurists. Their discussions of this issue evince no interest 
in the semantic nuances of either term or the relationship between 
them. 

56 Ibn Qudama, al-A1ughnz, 2:132; and see also 2:136. 
5i Ibid., 2:136 . 
:,11 Qarafi likewise employs Qur'an 98:5 to assert the identiry of niJ'va and ikhli4: 

"[God] Almighry said 'And they have been commanded no more than this: To worship 
Allah, offering Him sincere devotion'. lkhla} is the will (irada) orienting an action toward 
God, purely, and the goal (qaJd) of an action so oriented toward God is nivya. The strict 
sense of this verse is that what cannot be intended is not commanded, a;{d what is not 
commanded is not an act of worship ('ibada)" (al-Umniyya, 19). 
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Instead, these discussions provide a quranic proof text for the re
quirement of nryya in the 'ibiidiit. The structure of the argument in all 
the examples cited is simple: the terms nryya and ikhlii~ are asserted 
to be synonymous, and the Qur'an is cited to show that ikhlii~ is a 
requisite element of the 'ibiidiit; therefore, nryya is a requisite element 
of the 'ibiidiit. This constitutes a straightforward argument from divine 
authority, and solves the jurists' problem of the lack of discussion of 
nryya in the Qur'an. Significantly, the jurists do not use the occasion 
to argue that nryya means sincerity, or to assert a moralistic imperative 
to 'be sincere, mean what you say!' Rather, the jurists simply provide 
a quranic proof text for the requirement of nryya to complement the 
~adlth proof text, which is especially helpful since the latter does not 
specifically refer to ritual. 

However, the fact that the equation of nryya with ikhlii~ does not 
establish that nryya has an aspect of sincere, focused attention does not 
necessarily mean that it never has this meaning. We must simply look 
elsewhere for the proof This aspect of nryya is somewhat more elusive 
than the others discussed above, as direct proof, such as an array of 
quotations and citations, that nryya is used in this way is harder to come 
by. However, this aspect of nryya is pervasive and indeed lies behind 
much of the discussion of nryya throughout the sources, including many 
passages cited throughout the previous chapter. Nryya in fiqh al- 'ibiidii! 
is often a technical term, referring to a specific internal action, a 
discrete step in the performance of acts of worship. But underlying this 
technical usage is a simple impulse to insist that ritual performances be 
done in a state of sincere, focused attention. This is a more general, 
nontechnical aspect of the term, yet one still peculiar to ritual law 
settings. 

Searle's view of intentional action suggests a way to understand 
this aspect of nryya, providing a philosophical analysis of what most 
people intuitively know: an action need not be cognitively conscious 
or 'thought about' to be intentional. Prior intentions may necessarily 
be conscious in some way. 59 But not all actions have prior intentions
some only have intentions in action, and intentions in action need not 
necessarily be present to one's awareness. 'Acting without thinking' may 

.\9 As explained in chapter I, prior intentions are mental representations of their 
conditions of satisfaction (i.e., they are causally self-referential); Searle does not explic
itly address whether they are conscious or not. 
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still be acting intentionally.fio A 'thoughtless' action-such as catching 
an object accidentally dropped, or running into the street to pull a 
child from in front of an oncoming car-may not involve conscious 
awareness, but is still an intentional action. Similarly, a familiar and oft
repeated action, like walking, may be done without paying attention, 
yet is certainly intentional.'il Calling these actions 'intentional' is, for 
Searle, the same as calling them 'actions'. But intention is not the same 
as 'conscious awareness', nor does the presence of the former guarantee 
the presence of the latter. 

Islamic jurists seem to have recognized this possibility and viewed 
it as a potential problem, at least for acts of worship. The jurists offer 
prescriptions of how one ought to act, not descriptions of all possible 
parameters of action. Like most human actions, the 'ibiidiit could be 
done without conscious cognitive awareness, but these acts, perhaps 
above all others, should not be. The prescriptions of nryya in the 'ibiidiil 
function to legally require attentiveness on the one hand (the act is 
technically invalid without nryya), and to simply remind, even prod the 
actor to 'pay attention' and 'be sincere' on the other hand. In this 
non-technical sense, if one does not have the nryya-if one does not 
pay attention-it does not count. Perhaps the clearest demonstration of 
all this is the discussion of nryya 'slipping away' (,azaba) during an act 
of worship: this would not turn the act into a Searle an unintentional 
or accidental occurrence, but it does render it invalid. This must be 
because nryya has the connotation of paying conscious attention. 

Similarly, al-Qarafi's discussion of acts and states that do not require 
nryya is telling in this regard. Nryya is not needed for belief in, or pious 

GO For Searle it is technically incorrect to call an involuntary movement, such as a 
sneeze, an 'action', even if in common speech we might do so. 

fil Debates persist among philosophers about how to parse the intentionality of 
complex actions (and on closer analysis, isn't virtually every action complex?). It seems 
that the resolution to these issues is rooted in practical concerns rather than in pure 
logic. Those components of a complex action that matter in any analysis are exactly 
that: the components that matter. One could expand a true description of an action 
quite far, including such things as 'firing neurons in the brain', 'contracting muscles', 
'displacing air molecules', and so forth (see Searle on the 'accordion effect', Intentionality, 
98 -100). But while these might be part of an action, they may not matter in a given 
context. Searle asserts that things not included in the Intentional propositional content 
of the intention are not actions at all, but "unintended occurrences that happen as a 
result of [an] action" (roo). I am asserting that the line between what is considered a 
component of an action and what is an unintended occurrence seems to depend on the 
practical (or ideological, strategic, etc.) considerations of the situation in which the line 
is drawn. 
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fear of, God, for these in effect cannot occur without the object of the 
Intentional mental state being God. But nryya is needed for actions that 
could possibly be done without a mental focus on God or on duty to 
God, as a matter of 'mindless' repetition. It hardly seems impertinent 
to observe that -Ialiit, for example, might possibly be done inattentively; 
having repeated the act five times daily for years, one could certainly 
get the objective movements right as a matter of rote, just as one 
could walk a familiar route without focusing on each step. The juristic 
treatment of nryya both deems such inattentive prayer invalid, and it 
seems, rhetorically admonishes the believer to pay attention. 

Paying attention ought perhaps to be distinguished from being sin
cere. Sincerity is a matter of the outward expression (i.e., the speech 
act or other communicative action) corresponding to the Intentional 
state it purports to express. This is a complicated way of saying that 
sincerity is a matter of 'meaning what one says'. It is, of course, pos
sible to be insincere in communicating, as Searle puts it, "expressing 
an Intentional state, where one does not have the Intentional state that 
one expresses," or, in a word, to lie. 52 Infiqh al- 'ibiidiit texts, however, the 
objective action is depicted as more or less an end in itself-there is no 
consideration of the symbolic expression of prayer, for example, such 
as suggesting that the prostrations of prayer express humility and sclf
abnegation, or that paying alms means one loves one's less fortunate 
Muslim brethren. Such meanings may well be attached to these actions 
by practitioners, but the law texts do not deal with such matters. So 
the issue is not one of being 'insincere' in one's symbolic communica
tion. The legal definition of 'sincere prayer' is simply prayer done while 
consciously focused on prayer. 

However, sincerity in this regard does not mean simply that the 
Intentional state corresponds to outward expression. Sincerity here 
must be defined in terms of the meaning of the 'ibiidiit. As discussed 
earlier in this chapter, an 'ibiida is an act of obedient service in accord 
with the will of God manifest in the sharza. Nryya is not simply the inten
tion in action that constitutes the Intentional component of an action, 
such as the intention 'that I bow at the waist, then kneel, then touch 

G2 Searle, Intentionality, 9-ro. Searle's idea of 'sincerity conditions' is a logical relation 
between Intentional states and illocutionary acts: the former is the sincerity condition 
of the latter (9). If both the Intentional state and illocutionary act were put into words, 
the illogic becomes obvious; for example, if one wne to say 'It's snowing but I don't 
believe it is snowing'. However, this is a lie only if one knows it to be mistaken and says 
it anyway; otherwise it is simply mistaken. 
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my forehead to the Boor'."' Rather, nfyya is specifically the intention 
'that I pray', and, moreover, 'that my action be an 'ibiida'. A sincere 
'ibiida, then, must be accompanied by nfyya with the goal 'that this action 
be done to accord with the will of God'. The sincerity component of 
nfyya that I am identifying here is the need for the outward expression 
to correspond to a particular Intentional state, so that one performs the 
'ibiidiit as 'ibiidiit, as obedient service in accord with the will of God. As 
al-Qarafi puts it, the reason nfyya is required in some actions is that 
nfyya "distinguishes that which is for God from that which is not."til 

There is a potential problem in that Intentional states are not readily 
available for objective evaluation. While fiqh al- 'ibiidiit texts define and 
prescribe the proper ways to perform acts of worship, the subjective 
element of any action, 'ibiidiit included, is exactly that: subjective. There 
may be outward signs suggesting the nature of the subjective state; one 
might be looking around the room or laughing while ostensibly praying, 
for example. But having the correct objective form of an action is only 
a suggestion of the subjective state. Fully evaluating nfyya is, in the end, 
irreducibly subjective. Fiqh al- 'ibiidiit can establish objective criteria for 
the objective aspect of acts of worship, and using these criteria, one 
could evaluate this aspect of another's performance. But whether one 
meets the criteria established for the subjective components of acts of 
worship is only available for subjective evaluation. 

B. Intending the Non-Intentional 

We have still not moved very far toward explaining the jurists' treat
ment of intentions. To push in this direction, we may ask whether there 
is anything special about ritual contexts and ritual actions that makes 
intentions especially problematic. This question is raised from two dif
ferent angles. First, as already noted, fiqh texts raise the question by 
fretting so much over nfyya, oddly admonishing Muslims to 'intend!' 

ti:l For Searle, merely recounting the most basic propositional content of an intention 
in action is not an 'explanation' of an action, or at least not a useful one, but rather is 
a tautology. For example, to say "I raised my arm because I intended to raise my arm" 
is true but explains nothing, "because by identifying the action ... we have already 
identified it in terms of the intention in action" (Intentionali{y, 105-106). An explanation, 
in this account, requires reference to a more complex Intentional component, for 
example, "I raised my arm to cast my vote." This seems to me, however, to be a 
different matter than 'paying attention' or 'being sincere', which could involve simply 
being cognitively conscious of one's intention. 

Ii", Qjlrafi, al-Umn~y'ya, 20. 
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while performing acts of worship. Why so much concern o\,er inten
tiolls in ritual law? (In the other legal spheres, again, it is assumed that 
actors have intentions, not that they need to be told to have thcm.) 
Second, ritual studies scholars raise this question by arguing for the 
special nature of ritual actions and contexts. Is there something pccu
liar about ritual that might help explain the Islamic legal approach to 

intentions? 
To address both aspects of thc question, I will draw on the ritual 

theory of Caroline Humphrey and James Laidlaw, presentcd in their 
book The Archetypal Actions qf Ritual. Humphrey and Laidlaw focus on 
the specific characteristics of human actions --especially their mental 
and psychological aspects-in ritual contexts, seeking to discern how 
what they call 'ritualized action' differs from 'normal action'. Taking a 
formalist approach, Humphrey and Laidlaw argue that, in ritual action, 
actors have a uniq,lle relationship to their own actions. Ritualized action 
has four peculiar characteristics: (I) ritualized action is non-intentional: 
"while people performing ritual acts do have intentions ... , the iden
tity of a ritualized action does not depend, as is the case with normal 
action, on the agent's intention in acting." (2) Ritualized action is 'stip
ulated' in that "the constitution of separate acts out of the continuous 
Bow of a person's action is not accomplished, as is the case with nor
mal action, by processes of intentional understanding, but rather by 
constitutive rules which establish an ontology of ritual acts." (3) The 
"acts are perceived as discrete, named entities, with their own charac
ters and histories," and thus can be called 'elemental' or 'archetypal', 
and (4) bccause the acts are felt to be external, they are also 'apprehen
sible', "available for a further reassimilation to the actors' intentions, 
attitudes, and beliefs," such as "by consciously intending to mean some 
proposition by the act, or by a spontaneous 'thoughtless' identification 
with the act itself as a physical activity"-such as perceiving one's own 
action as bodily practice without mental content.° j 

The first two characteristics arc especially important for my argu
ment. Humphrey and Laidlaw argue that ritual action differs funda
mentally from non-ritual action in that "intentions no longer play the 
immediate role which they normally do in determining the identity 

Ii., Humphrey and Laidlaw, Ardlerypal Actions, 88-89, emphasis in original. A broadly 
similar approach to ritual is taken by Roy A. Rappaport, "The Obvious Aspects of 
Ritual," in Readings in Ritual Studies, cd. Ronald M. Grimes (Upper Saddle River, N).: 
Prt'ntice Hall, 1996), 427-440. 
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of the acts performed."bli Rather, in ritual the identity of an action is 
provided by 'prior ontological stipulation'. Ritual actors follow consti
tutive rules that determine the identity of the acts they perform, and 
defer (though they do not lose altogether) what Humphrey and Laidlaw 
call their 'intentional sovereignty'.6) This is more than to say that ritual 
actors follow rules, it is to say that ritual actors have a unique relation
ship to the identity of their actions, standing one step removed from 
authoring their actions. What counts as a ritual is not that one does a 
certain act, but that one does a certain act stipulated as that named rit
ual act, like 'prayer' or 'puja'. To extend Clifford Geertz's example, if a 
'twitch' is a physical movement free of intent, and a 'blink' or 'wink' is 
the same movement imbued with intent, a 'ritual blink' is done intend
ing not simply to blink, but intending to do the action whose identity is 
defined by prior stipulation as 'ritual blinking'. 68 

Humphrey and Laidlaw clarify their view of ritual by comparing rit
ualized action with the use of language. When using language, "our 
words can have a meaning which is to some degree independent of 
our intention in using them-they can, so to speak, escape our inten
tions." By saying one thing intentionally, a person may convey other 
meanings not intended. For example, intending to warn someone not 
to go on the ice may also non-intentionally inform that person about 
the thickness of the ice. This is not a matter of misunderstanding, but 
of the limits to the control we have over the meaning of our words. In 
spite of this potential gap, Humphrey and Laidlaw assert that in lan
guage, "What you aim at ... is that your words will indeed match your 
intended meaning." If they do not, it makes perfect sense to correct 
yourself, saying "that is not what I meant."w While this overlooks the 
possibility of intending to be ambiguous, as a poet might do, it makes 
the important point that in using language, the author has a direct 
intentional connection to part--though only part-of the meaning of 
the words. A speaker normally speaks to enact an intention, even if that 
intention only partly governs the meaning of the act. 

In ritualized action, the separation between the actor's intentions 
and the meaning of the action is more acute and, moreover, is defini-

1>6 Humphrt'y and Laidlaw, Archetypal Actions, 94. 
67 Ibid., 98-99. 
68 See Clifford Geertz, "Thick Description: Toward an Interpretive Theory of Cul

ture," in The Interpretation of Cultures: Essays in Interpretive Anthropologv (New York: Basic 
Books, [973), 6-7; he borrows this distinction from Gilbert Ryle. 

Ii') Humphrey and Laidlaw, Arche!vpal Actions, g8. 
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tive of ritual. In speaking, the gap between intention and meaning may 
often be accidental, the unintended meanings ancillary to the inten
tion of the actor. According to Humphrey and Laidlaw, "In ritual, on 
the other hand, you do not choose your acts in order to enact your 
intention, so that so long as you follow the rules, there is never any call 
to correct what you have done because it was not what you meant."71J 
They further assert that this is no accident, that it is "the point" of rit
ual that "the meaning of a ritual act diverges from the intention of the 
agent." 7 I Of course one still does the action, yet it is "you, in intending 
to perform your act as ritual, who constitutes your action as ritualized 
and thus make it the case that you are no longer, for a while, author of 
your acts. You set at one remove, or defer, rather than give up, what 
one might call the 'intentional sovereignty' of the agent."72 You are per
forming acts defined by prior stipulation, not by your intentions. This is 
the odd intention to do that which is not defined by your intention. 

This does not make ritualized actions into non-actions or uninten
tional actions, like 'absent-mindedly scratching your chin', or 'clum
sily knocking something over'. As Humphrey and Laidlaw put it, "The 
actor feels there to be some reason for the act, that the ritual has its 
own point, or, speaking metaphorically, that the act has its own rit
ual 'intention'."73 Humphrey and Laidlaw suggest that the ritual actor's 
"particular intentions no longer fix the act she is performing," creating 
what they refer to as a potential "gap" between the actor's intentions 
and her actions. Thus, having made an intentional decision to perform 
a ritual, what they call the "ritual commitment," the actor may even 
have "some quixotically unrelated intention" and still perform the rit
ua1. 74 

70 Ibid. 
71 Ibid., 98-g9. 
72 Ibid., 99, emphasis in original. 
n Ibid., 101. 

H Ibid., 99. Humphrey and Laidlaw at times problematically mix description with 
explanation in a way that undermines the power of their theory. For example: "when 
acting ritually, it is because your act is other than an ordinary intentional act that you 
perform it" (99), implying that rituals are driven by a desire to experience a different 
kind of intentionality. They similarly assert, as noted, that it is "the point" of ritual 
that "the meaning of a ritual act diverges from the intention of the agent" (98-99). 
They make an offhand and unconvincing aside that this "potential freedom from the 
everyday and inexorable suffusion of action with personal intentions ... may suggest a 
reason why people perform ritual" (99). Whether their description of ritualizt'd action 
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This account is compelling and helpful in understanding the Muslim 
jurists' treatment of nryya in ritual law. In the light of Humphrey and 
Laidlaw's theory, one can see that, in the 'ibiidiit of Islamic ritual law, 
the identity of acts is provided by the rules of ritual performance given 
in the texts. The actor performs one of these acts not by (re)inventing 
an act to be defined as prayer, for example, but by 'stepping into' 
the acts stipulated by ritual law. The rules establish that there is this 
named action required of Muslims, and what particular movements 
and utterances will count as valid performance. The actor then acts, 
making the movements and utterances required by the law, and these 
movements may be deemed valid enactments of the stipulated actions. 
Intending to perform an 'ibiida is intending to step into an act whose 
identity is authored, in effect, by ritual law, the jurists, and God. This 
illustrates the fact that ritual is an odd situation where the acts can look 
exactly correct, yet the actor is not 'authoring' them, not imbuing them 
with intention, not making them what they appear to be. In ritualized 
action, intention is a particularly precarious part of action. 

However, I also find that analysis of intentions in Islamic ritual law 
illuminates some significant limitations to Humphrey and Laidlaw's 
theory. This theory seems, at first blush, to explain exactly what we find 
in Islamic ritual law: that the jurists think ritual actions are removed 
in some special way from the actor's intentions, and so the jurists 
command the actor to intend her ritual actions. That is, ritual actions 
are a special kind of action that can be done without intending, and 
still be that action, so the jurists insist on intention to fill this potential 
gap. However, looked at in the light of Islamic ritual law, there are 
two significant shortcomings in this view of ritualized action: first, the 
theory sells short its own insight into the social nature of ritual and 
displays a truncated notion of audience. Second, it belies an overly 
physical notion of ritual action. 

Regarding the first point, while Humphrey and Laidlaw are correct 
in identifying the 'prior stipulation' aspect of ritual action, they fail 
to recognize a key implication of this insight: that ritual is inherently 
social. Someone must do this stipulating. Humphrey and Laidlaw pay 
insufficient attention to the crucial issue of audience, that is, to whom 
an act must 'count' as a particular ritual action. Their theory presup
poses a social context-the ritual is defined and judged by a social 

is accurate or not, this justification of the existence of ritual and the motivation of ritual 
actors seems misguided, or at least badly underdeveloped. 
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group-but docs not pay attention to the f~ll impli~ations of this fact." 
Thus, they are correct only on one level: a ntual actIon may be deemed 
to 'count', to be a ritual action, without the direct intention of the actor, 
only in terms of an onlooking audience without access to intentions. I 
agr~e that ritual is peculiar in that it can look like an action that it is 
not, that a ritual actor can go through the motions without the atten
dant intentions and still get the motions right. In contrast, I cannot, 
for example, raise my arm without intending to do so. If there were 
a machine hooked up to my brain that made my arm go up without 
my control, this would not count as 'I raised my arm (intentionally)'. 
However, to an observer it may count as 'he performed the arm-raising 
ritual'. I can appear to 'do ablutions' while intending to cool off, get 
clean, or just splash around in the water. But this only counts if 'doing 
ablutions' means appearing to make the motions of ablutions in the 
eyes of others. 

The Islamic approach to ritual law provides a counter-example, a 
vision of ritual that only 'counts' if intentional. Islamic prayer has as 
one of its constitutive rules that the actor intend the action. Extending 
our example, Humphrey and Laidlaw imply that prayer would count 
if the actor were hooked up to a machine that made him or her go 
through the motions. But this is only true if counting occurs only in 
the eyes of other people. Islamic law adds one, and probably two, addi
tional audiences: the self and God. On Humphrey and Laidlaw's view, 
no one in the audience can know if the intentions fit the movements, 
but in the 'ibiidiit, the audience includes the one person who can know 
this, namely, the actor himself. Certainly, one could still 'get away with' 
a disingenuous or vacuous performance, but the same texts that stip
ulate the movements (accessible by others) also stipulate the intention 
(known only by oneselfj, and in a very real sense, ritual action without 
intention does not count. Further, though the texts are not explicit in this 
regard, it seems fair to say that they assume that God is also watching. 
Their very definition of ritual is an act done in obedience to, and wor
ship of, God, and God is the one other being who knows a person's 
intentions. A fully valid ritual is one that God recognizes and accepts, 
and while no one can know whether God will accept even an objec-

75 The analogy they draw between language and ritual (above) highlights the social 
aspects of language-that the audience to a linguistic act is partly responsible for 
establishing the meaning of that act. However, Humphrey and Laidlaw do not explicitly 
make this point. 
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tively and subjectively proper ritual, the jurists assert that without both 
components, God will certainly not accept it. 

Humphrey and Laidlaw's discussion of 'archetypal' and 'apprehensi
ble' qualities of ritual action answers this charge to some extent, seem
ing to include the ritual actor as audience for his own actions, perceiv
ing these acts as entities outside himself that he temporarily inhabits. 
While this may be an accurate description of ritualized action, here 
Humphrey and Laidlaw again understate the importance of audience. 
These 'archetypes' must exist in one's mind and memory, and in the 
collective minds, memories, and texts of a community. 76 What is at stake 
in a given ritual performance is whether it happened correctly or not, 
whether the specific enactment fits the archetype-in short, whether it 
'counts'. And 'counting', again, is a social matter, a question of audi
ence. When Humphrey and Laidlaw say that in ritual "there is never 
any call to correct what you have done because it was not what you 
meant" they fail to realize that the call could come from somewhere 
other than the audience of outside observers. 

A second, and related, shortcoming in Humphrey and Laidlaw's the
ory revealed by the lights of Islamic law is its overly physical view of rit
ual action. For Humphrey and Laidlaw, what counts as a proper ritual 
action is a proper set of bodily movements done in accord with prior 
stipulation. Because they only pay attention to the audience of other 
people, they only consider that a ritual will count when this audience 
sees the right movements and hears the right words. If I happened to 
splash around in water in a certain way, this would count as ritual ablu
tion. While they appear to focus on the mental or psychological state 
of ritual actors, Humphrey and Laidlaw actually treat ritual in a very 
physical manner. Again, it is a genuine insight of theirs that ritual is an 
unusual case of physical action that can count as a particular named 
action regardless of the actual intention of the actor. However, by defin
ing a 'ritual that counts' in such a physical way, they fail to pursue the 
interior mental or psychological aspects of ritualized action. 

Islamic law, by including an audience of both the self and God, 
includes a subjective element in the very constitution of the ritual. The 
jurists implicitly recognize that a gap potentially exists between ritual 

76 It should be noted that Humphrey and Laidlaw's idea of 'archetypes' is altogether 
distinct from that of Carl Jung: "we do not think our archetypes derive from particular 
collective experiences of humankind as a whole, nor, very emphatically, that they have 
universal symbolic meanings" (Archetypal Actions, 158). 
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actor and action. They fill this gap by insisting that what goes on in 
the heart or mind is as much a part of a 'ritual that counts' as is where 
to stand and walk when on pilgrimage. Again, this indicates the limits 
of one person to assess the ritual of another, and the provisionality of 
such an assessment. But it is not true of Islamic ritual law to say that 
all rituals count as long as the bodily movements and utterances are 
correct. Even if we assume that intentions are not available for objective 
assessment, we need not exclude them from the definition of a valid 
ritual. We must simply expand our definition of validity, and reduce 
our certainty about assessing it. This is exactly what Islamic ritual law 
does. 

In short, what Humphrey and Laidlaw have identified is that absent
minded, accidental, or even duplicitous ritual still looks like ritual, and 
if looking like ritual is all that matters, then absent minded or insincere 
ritual is valid ritual. In the Islamic case, we see the jurists realizing this 
odd fact, and responding by making intention part of the ritual. Niyya 
in fiqh al- 'ibiidiit is perhaps best understood as a specifically ritualistic 
form of intention-the intention to participate in a ritual and to assent 
to the ontological stipulation of the ritual action. The jurists may not be 
able to tell whether I really intend my performance or am only trying 
to fool them, but they have told me that the latter does not count, and 
that they are not the only, or most important, audience. If jurists did 
not stipulate niyya, then trying to look like one is praying in order to 
fool others, would still be prayer. But since the ritual law includes niyya 
along with the stipulated movements, only prayer intended as prayer is 
prayer. The acts of ritual worship are given by the law, but only happen 
if actors intend them to. 
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CHAPTER FOUR 

INTENT IN ISLAMIC CONTRACT LAW 

Introduction 

Contracts and business transactions are subsets of the law of social 
transactions, fiqh al-mu'iimaliil. As noted above, fiqh al- 'ibiidiil (ritual law) 
deals with divine-human relations, while fiqh al-mu'iimaliil deals with 
inter-human relations. Contract law constitutes a critical component of 
many legal systems, helping to determine how law contributes to social 
and economic order. Islamic contract law allows for a wide range of 
economic activity while establishing parameters reflecting religious and 
ethical concerns. In the law of social transactions, we find a significantly 
different set of actions and a different legal agenda than in ritual 
law. Fiqh al-mu'iimaliil is not meant to enjoin ritual behavior-behavior 
elevated above the norm-but to bring a religious evaluation system 
to bear on ordinary life. The legal sphere of social transactions is 
not governed by an overarching imperative, as is the ritual sphere; 
rather here jurists address actions marked by a wide range of choice, 
establishing parameters of how one must act if one chooses to act at 
all. 1 If the 'ibiidiil are morally positive (hence the imperative to do them), 
civil acts are morally neutral-certain forms are pre- and proscribed 
if one chooses to act, but one need not act at all. Put differently, 
while fiqh al- 'ibiidiit consists largely of constitutive rules, fiqh al-mu'iimaliit 
consists largely of regulative rules. In the 'ibiidiil the jurists prescribe 
nryya along with the other elements of actions, while in the mu'iimaliit, 
intentions are largely assumed to exist and are regulated and assessed 

1 Recall Qarafi's definition of the mu'amalat (from chapter 2 above): these are those 
acts the performance of which achieves the benefit for which God commanded them, 
as opposed to the 'ibiidat, for which the external performance alone does not achieve 
the benefit-the intention of the performance is necessary for the act to fulfill the 
duty/accrue the benefit. In the mu'amalat, compliance with the rules, regardless of 
intention, brings direct results and benefits (at least to someone other than the actor
e.g., payment of a debt) (see Qarafi, al-Umniyya, 27-28, andJackson, Islamic Law and the 
State, 201). 
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along with other elements of actions. Contracts in Islamic law hinge on 
speech acts, performative utterances that accomplish some end, such 
as the transfer of property, goods, money and the like, or commit the 
participants to some temporary or permanent terms and relations. 2 

The treatment of intent here revolves around the intent behind a given 
speech act. 

I will demonstrate thatjiqh texts consistently treat speech acts in these 
legal matters as potentially being of three types. First, jurists distinguish 
between speech that is explicit and direct (~'arl~) or allusive and indirect 
(kiniiya). The latter category is further divided (often implicitly rather 
than explicitly) into speech that is allusive yet clear in meaning, and 
that which is entirely ambiguous. Thus, we find three types of speech 
acts, which I will call type I, explicit and unambiguous; type 2, allusive 
or indirect, yet sufficiently clear in meaning; and type 3, ambiguous to 
the point of not being clear in meaning. The jurists treat intentions--in 
terms of basic sincerity-as being a crucial factor only for type 2. Type 
I speech acts are legally binding regardless of intention (sincerity), while 
type 3 speech acts are too ambiguous to have legally binding effects. 
In other words, the sincerity of speech acts of types I and 3 does not 
matter-their objective formal qualities determine their legal effects. 
Speech acts of the second type, however, are defined by intentions; the 
words themselves have the potential to be legally valid performative 
utterances, but they also have the potential to be otherwise, and it is 
the intention of the speaker that determines into which category they 
fall. As we shall see, however, the jurists do not establish clear objective 
criteria for assessing intentions in these cases. 

The issue of basic sincerity, however, does not exhaust all the impli
cations of considering intentions in assessing performative speech acts. 
Another important matter is the potential complexity of the intention, 
or the possibility of intending a single act to have multiple meanings 
and effects. Searle describes this as the 'accordion effect' of intentional 
action: a single intentional action can stretch to encompass multiple 
intentional, not to mention unintentional, results. These results may be 
other actions or events, responses, symbolic meanings, and so forth. In 
short, an intention can be complex. Here we may recall Searle's dis-

2 \Vhether such speech acts in Islamic law arc truly performative utterances Of, 

alternately, 'informational reports', is a matter of some debate, as will be seen later, 
especially in the conclusion of chapter 5. 
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tinction between intention-in-action and prior intention. All intentional 
actions have an intention-in-action, and some actions also satisfy a prior 
intention, formed at some temporal remove from the action. One way 
in which an action can be complex is by satisfying an intention-in
action while also contributing to the satisfaction of a prior intention. 
For example, one action could satisfy the intention-in-action 'that I 
get on the bus' while also contributing to the satisfaction of a prior 
intention 'that I go to work', an intention not finally fulfilled until 
several other components of the complex action come to pass. The 
intention to board the bus, then, would be a complex intention. 

Muslim jurists recognize the potential complexity of intentions, and 
they seek to address this fact in contract law. For some jurists, the 
validity of the contract hinges not only on its formal qualities and direct 
effects, but also its wider consequences, if these are intended by the 
contracting parties. The classic example is the case of selling grapes to 
a winemaker: selling grapes is legal, making wine is not, and so in some 
cases the legality of the sale of grapes (satisfying a legal intention-in
action) is eclipsed by the additional intention to make wine (abetting an 
unlawful prior intention). 

In sum, Muslim jurists address two broad categories of intent in con
tract law, basic sincerity and complexity. On the one hand, the jurists 
consider the exact words uttered and determine whether they are suf
ficiently explicit to be effective regardless of intention (type I), or, if 
not fully explicit, whether they are close enough to potentially count 
(type 2) or not (type 3). If the words are deemed allusive but potentially 
effective (type 2), jurists then ask whether the speaker intended them 
to count. The issues here include the exact verbal form of the utter
ance and the speaker's basic sincerity-whether the speaker 'meant it' 
to be a certain kind of utterance. On the other hand, jurists sometimes 
also address the complexity of intentions, the wider intended conse
quences of an act. The issues here include whether those wider effects 
are legally relevant, and how or where the line is to be drawn between 
intentional effects that matter and those that do not. In other words, the 
jurists sometimes-but not always-question whether a person 'meant 
it' (basic sincerity) when speaking, and sometimes 'what (else) he meant' 
(complexity). 

All of these issues-verbal form, basic sincerity, and complexity
play specific roles in the different subsets ofjiqh al-mu'iimaliit. In this and 
the following chapter I will demonstrate that jurists treat intentions as 
crucial to the identity of some, but not all, actions. In certain cases, 
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jurists systematically avoid assessing actions according to intentions and 
focus instead on the formal qualities of the (speech) act. Thus, not all 
actions depend on nryya or any other form of intention, as the famous 
lJad'ith insists they do; some actions are legally effective and binding 
regardless of intentions. 

An additional aspect of the legal treatment of commercial transac
tions is a significant shift in the terminology of intent. The previous 
chapters have shown that in ritual law, jurists employ the term nryya 
almost exclusively and with specific technical implications. Niyya in fiqh 
al- 'ibiidiit serves a principally taxonomic function, giving actions the 
identity of the named religious duties of the sharta. Moreover, nryya is 
morally colored by this close association with acts of obedient worship, 
emerging as the good and proper intent to worship God in fulfillment 
of the law. In commercial law, and in fiqh al-mu'iimaliit in general, the 
term nryya looses many of the specific technical implications it had in 
fiqh al- 'ibiidiit, and jurists also employ other terms when referring to 
intentions, foremost among them qa~d and iriida. Intent remains essen
tially taxonomic, serving at times to define actions and locate them 
within the available legal lexicon. But intent itself becomes morally neu
tral, as it can be the intent to do good, bad, or neither. The terms 
employed slide toward the generic and interchangeable, reflecting a 
shift away from the specificity of usage in ritual law. 

Explicitness and Sincerity if the Contract 

Freedom to contract is generally supported in Islamic law, and the var
ious rules governing contracts and commerce function to provide the 
parameters of this freedom. 3 Contracts in Islamic law are generally oral 
in nature, consisting of terms and conditions established and accepted 
through speech acts. The record of the contract is established by eye
witnesses, usually two mukallrif male Muslims, and the terms of the con
tract, such as the price and the exact merchandise involved, must be 
explicit. 

:1 Oussama Arabi emphasizes the limits Islamic law places on this type of activity, 
asserting that "Islamic law does not permit freedom of contract." He notes three 
general types of restriction: prohibition of usury, constraints on licit objects of legal 
obligation, and the attaching of stipulations to contracts ("Contract Stipulations [ShUril?] 
in Islamic Law: The Ottoman MajaUa and Ibn Taymiyya," International]ournal of·Middle 
East Studies 30 [1998]: 29). 

/ 
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Writing the contract is neither legally necessary nor, according to 
fiqh manuals, even legally efficacious. This is, however, a clear instance 
of an ideal not always reflected in actual practice.4 Jeanette A. Wakin 
has shown that medieval Muslims employed documents in several sig
nificant areas, and some jurists wrote treatises on shuriit (or wathii'iq, 
in the Malikl west), about regulating the usage of written documents, 
especially in contracts and testimony. However, jurists developed two 
parallel approaches to the law, one more religiously idealistic, the other 
more pragmatic. The fiqh manuals under scrutiny in my study belong 
to the former, while the subgenres of shuriit/wathii'iq, IJryal (legal devices 
or evasions, sg., IJlla),' and malJiirjir and sijilliit (collections of model doc
uments for use by qiirj'is and their clerks) all belong to the latter.6 Infiqh 
manuals, jurists consistently rejected the use of written documents for 
contracts of sale, and for the structurally similar practice of recording 
and notarizing witness testimony in qiirj'i court procedure. The Qur'an 
and lJad'ith both do provide potential support for the use of written doc
uments, especially in contracts of sale. I Wakin notes that, 

4 Joseph Schacht makes the more general observation that "The actual practice of 
commerce in the Muslim Middle Ages was controlled not by these theoretical rules of 
Islamic law but by a customary commercial law which had been called into being by 
the normal needs of commercial life in the great cities of Islam, and was elaborated 
by the legal advisers of the merchants, who were competent specialists in Islamic law" 
("Bay'," in Encyclopaedia qf Islam, new ed.). On the use of written records in qii¢z courts 
generally, see Hallaq, Origins, 60-61, 91--96. 

5 Wakin observes that the ~iyal are "legal devices or evasions. Often compiled by 
the great jurists themselves, ~iyal works were handbooks showing interested persons, 
particularly the merchants, how they could follow the letter of the law and yet arrive 
at a different result than that intended by the law" (The Function qf Documents in Islamic 
Law [Albany: State University of New York Press, 1972], II, and see her n. I). See also 
J. Schacht, "l:Iiyal," in Enqclopaedia qf !llam, new ed. 

6 See Wakin, Documents in Islamic Law, I-IS. She also considers several other sub
genres which are more explicitly woven into fiqh manuals to be representative of 
the pragmatic, as opposed to idealistic, impulse: adab al-qiiqz (the duties of a qii¢D, 
waqf (pious endowments), wa}iiyii (legacies), farii'i¢ (the law of succession), and nrifaqiit 
(maintenance of a wife). These works (along with the ~iyal, shurii{, and so forth) "were all 
loosely tied together by the fact that they tended to appear in connection to the same 
authors and because a certain literary continuity was maintained over the centuries" 
(12). While the parallel field of practical literature was kept separate from the more 
idealistic fields ofjiqh, much of the practical literature was written by the same authors 
who produced the idealistic works. Moreover, Wakin observes that, by recognizing the 
need to address pragmatic concerns and doing so themselves, "the aim was to keep 
practice under the control of doctrine, for otherwise their own system would have been 
undermined" (IO). 

I See Qur'an 2:282; on the ~adzth, see Wakin, Document.1 in Islamic Law, 5-6. The 
Qur'an also supports the use of oral testimony (as did prevailing Near Eastern practice) 
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Despite all this, the jurists never modified their attitude toward written 
documents and managed to avoid the quranic injunction by interpreting 
it as a simple recommendation ... Thus oral testimony provided the only 
form of proof in the SharI a ... The personal word of an upright Muslim 
was deemed worthier than an abstract piece of paper or [in regard to 
circumstantial evidence] a piece of information subject to doubt and 
falsification. 8 

While in practice written documents played a significant role in the 
practical manifestations of contracts and testimony, and while legal 
subgenres emerged to regulate the use of documents, the fiqh manuals 
themselves generally insisted on the spoken word as the ideal contrac
tual medium. 

The work of Baber Johansen offers a useful starting point for anal
ysis of contract law in Islam. Johansen, who works mainly on I:Ianafi 
sources, distinguishes between 'commercial exchange' and 'social ex
change'. In commercial exchange, such as sales of property, "com
modities are exchanged for commodities," including any non-~ariim 
objects or animals, as well as human slaves, while in social exchange 
(he also calls this "symbolic exchange"), such as marriage (the only 
example Johansen names), "goods or monetary values are considera
tions for non-commodities, or non-commodities are reciprocally given 
and taken."" Johansen argues that commercial transactions involve a 
relatively high degree of concern for intent, while social transactions 
involve a relatively low degree. He asserts that this is because the latter 
involve a risk of social disruption that necessitates a firm finality and 
stability to the contractual exchange, while the former do not. Com-

and, as Wakin observes, the Qur'an's "emphasis on witnesses to prove crimes punish
able by ~add may have influenced the attitude toward oral testimony in civil transac
tions" (6). 

H Wakin, Documents in hlamic Law, 6; she further asserts that "if the paradox in 
the official rejection and widespread use of written contracts epitomizes the conflict 
between theory and practice, the very existence of these shuru? works shows us how 
the scholars tried to make that conflict less sharply felt" (10-11). She emphasizes that 
l:Ianafis tend to be the most 'practical' or 'pragmatic' in their approach to the law, and 
the most likely to employ quasi-legal stratagems (10-13). However, she also notes that, 
even though less inclined in this direction, l:Ianbalis employed them as well (13, n. 5). 

9 Johansen, "The Valorization of the Human Body in Muslim Sunni Law," in Law 
and Sociefy in Islam, Devin J. Stewart, Baber Johansen, and Amy Singer (Princeton: 
Markus Wiener, 1996), 71. Similarly Oussama Arabi notes that "In the domain of civil 
transactions (mu'iimaliit), Muslim jurists distinguish an exchange in which both terms 
have monetary value- mu'iiwaqa miilfva--whosc model is the sale contract (ai-bay), from 
those in which only one term of the transaction has monetary value, i.e., marriage 
(nikii~), donation (hiba), and testation (wa!fva)" ("Intention and Method," 209, n. 24). 

t 
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mercial exchange, he claims, "presupposes the complete and volun
tary consent (rirjii tiimm) of the partners to a contract"; d~r:ss invali
dates a contract unless retroactively authorized by any partlCipant who 
acted under duress. lo Thus, "The contracts have to be interpreted in 
light of the parties' intentions (nfya) and purposes (maq~iid). They ca.n
not be interpreted in a formalistic way." In contrast, contracts of socral 
exchange, because they indicate social ranking by classifying "people 
into those whom one can marry and those whom one cannot," imply 
"a high social risk of rupture and conflict, because the refusal of a 
demand in marriage ... indicates negative ranking and classification."11 
While marriage conventionally includes much negotiation before the 
contract is finalized, once it is finalized "the subject matter is much too 
explosive ... to leave the parties the same range of maneuvering that 
they enjoy in commercial exchange." Therefore, "These :ontracts fol
low the principle of a strict formalism which leaves very lIttle place for 

d f h · d "12 I th intent, purpose, and knowle ge 0 t e partIes concerne. n 0 er 
words, in commercial exchange the risks of social disruption are rela
tively low, so intentions can come into play in spite of their potentially 
disruptive effects, while too much is at stake in social exchange to allow 
the parties to make claims about objectively non-verifiable matters such 

as intentions. 
This argument suggests a sociological explanation for why intentions 

matter in some mu'iimaliit issues and not in others: intentions matter in 
commercial exchange because such transactions must be undertaken 
freely (people must be sincere, presumably impossible under .duress), 
while intentions do not matter in social exchange because thIS could 
cause social disruption. This implies that jurists will consider inten-

10 Johansen, "Valorization," 73, citing Y Linant de Bellefonds, Traite de Droit Musul-
man Compare (Paris: Mounton, 1965), 1:69-71. . ' 

II Johansen, "Valorization," 73. Earlier he explains that "admisslo~ to SOCial .ex
change is selective. It depends on the family's standing in the five major SOCIal h~er
archies, which are determined by religion, gender, kinship, generation and the relation 
of free persons to slaves" (72). See also Susan A. Spectorsky,. Chap:ers on l'vfarriage and 
Divorce: Responses of Ibn lfanbal and Ibn Riihwayh (Austill:. U~lverslty of ~:xa.s ~ress: 1993), 
14- 16, where she discusses the idea of kafii'a, ~r equahty m ter~s o~ ~el~pon, lmeage, 
means and freedom" as a condition of marnage; and Mona SiddiqUi, Law and the 
Desire' for Social Control: An Insight into the Hanafi Concept of Kafa'a with Reference 
to the Fatawa 'Alamgiri (1664-1672)," in Feminism and Islam: Legal. and LIterary Perspec
tives, ed. Mai Yamani and Andrew Allen (New York: New York Ulliversity Press, 1996), 
49 -68. 

12 Johansen, "Valorization," 73-74. 
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lions when~ver .the~ can, .to make sure people act freely and sincerely, 
unless consldenng mtentlOns threatens social stability. In this under
standing, consideration of intentions is inherently risky, presumablv 
because intentions are not objectively verifiable and allow the pa;
ties to 'maneuver', to make up or change their minds after the fact. 
This makes transactions less stable, which is tolerable in commercial 
exchange, but not in social exchange. This meshes with Schacht's view 
which, as will be seen below, assumes that reference to intentions cre~ 
ates potential loopholes for escape from a contract. 

Johansen's view has several shortcomings which limit its explana
tory power. First, he draws only on I:Ianafi sources, and it remains to 
be seen if his findings apply to jurists of other madhhabs. Second, he 
omits any consideration of divorce, where (as we will see in the next 
chapter) intentions matter a great deal. Of course, divorce is techni
cally not a contract but the dissolution of one, yet it is certainly a 
contract-related matter that implicates the same social ranking issues 
as marriage. Third, the implication that commercial exchange does not 
affect the social fabric is not convincing: since commercial exchange 
is socially open in ways marriage is not, a failed contract of sale may 
not carry the symbolic weight of marriage, but it could certainly rend 
important social connections. Finally, and perhaps most importantly, 
Johansen discusses intentions only in terms of the basic sincerity of 
the speech act that forms a contract-whether one meant what he 
or she said, and was not lying (whether voluntarily or under duress). 
However, I will show that for many jurists, it is the potential complex
ity of intentions that matters in contracts, the possibility that a per
son may enter an apparently legal contract intending to achieve illegal 
ends. 

Brinkley Messick's views on intention in mu'iimaliit settings move 
beyond those of Johansen in some helpful ways. Messick surveys sources 
from a wider range of madhhab affiliation, highlighting the variety of 
positions held by various jurists--some take a formalistic approach 
to contracts, treating verbal expressions as key, while others consider 
basic intentional sincerity more important than words. Further, where 
Johansen looks only at bilateral contracts, Messick distinguishes be
tween these and unilateral declarations, specifically, repudiatory divorce 
[taliiq]. More importantly, Messick notes a general tension in Islamic 
law, revolving around intention's "role as a foundation of legal author
ity and ... associated problems concerning the aims and means of 
legal interpretation" -that is, intent is crucial element constituting legal 

INTENT IN ISLAMIC CONTRACT LAW lOS 

subjects and their actions, yet is essentially subjective and elusive. IJ A 
central component of Messick's interpretive approach is the idea of 
a "foundationalism ... that locates the site of authoritative meaning
generation internally, within the self, and thus beyond direct observa
tion."14 As he puts it, the consideration of intentions in a contract indi
cates a particular view of the self and of authoritative speech: 

In and of itself, then, the specific wording employed in sale and related 
contracts is not to be considered constitutive or binding, but, at the same 
time, this same wording serves as a principal type of contextual indicator 
concerning that which is constitutive and binding, namely, consent. In 
such analyses, a kind of culturally specific foundationalism assumes that 
a bedrock of human authority and truth exists, located at a remove 
from ordinary discourse, inwardly (in the "heart" or in the "self") in the 
elemental 'language,' if that is the appropriate term, of human intention 
(qa~d, niJiya).15 

In this view, consideration of intentions in contractual exchange is more 
than an insistence on consent, it is also an indication that verbal forms 
and other outward signs are indices of a deeper level of expression, an 
internal formulation of intention that authorizes the words. In short, 
verbal expressions are indirect evidence of 'what is really going on', 
which takes place in the subjective states of the contracting parties. This 
foundationalism is manifest in varying degrees over time and place, 
and among jurists and madhhabs. Facing this problem of "attempting 
to know that which is defined as essential and yet, by its understood 
nature, inward and inaccessible," has led jurists to "contested solu
tions ... [that] involve the study of manifest signs and forms of legal 
expression, including, but not limited to, individuals' spoken words and 
writings."16 Messick focuses his energies on the manifestations of these 
issues in the context of modernizing Zaydi Yemen, but his more gen
eral doctrinal observations will be of use as we pursue an analytical 
framework in this and the following chapters. 

Infiqh works, as noted above, contracts of sales are essentially speech 
acts, even if sometimes accompanied by written deeds, and subjective 
states come into play primarily in terms of the intent of the speakers 
while pronouncing the contract. Johansen indicates that jurists tend 

Ii Brinkley Messick, "Indexing- the Self," 152 153· 
14 Ibid., 153. 
1.\ Ibid_, 161-162. Cf., Brinkley Messick, "Written Identities: Leg-al Subjects in an 

Islamic State," History q[ Religions 38, I (Aug-ust 1998), 45· 
Hi Messick, "Indexing- the Self," 153. 
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to weigh intentions heavily when assessing the validity of commercial 
contracts, in order to affirm that a contract is undertaken freely. I 
will first show that while Johansen is correct that some jurists weigh 
basic sincerity in contracts of sale, others do not. In terms of the basic 
sincerity of the speech act forming a contract of sale, jurists display a 
range of views. Many jurists tend to insist on type I speech and only 
deem a contract valid if it is explicit and fits all the formal requirements 
of a contract. In these cases they make no mention of intentions and 
simply insist on the explicitness of all aspects of the contract, which 
is then binding. Other jurists, however, make a distinction between 
explicit (-!arl~) speech, which is binding regardless of intention, and 
allusive (kiniiya) expressions that can only effect a contract if intended 
to do so. Still others, in accord with Johansen, explicitly insist that a 
contract be formed with the proper intention, that is, the intention that 
a given utterance be a contract. In this context, jurists tend to use the 
term nryya with the meaning of intention-in-action that a given speech 
act have a particular meaning and legal efiect. 

Jurists agree that the key element of a sale is a verbal offer of 
sale and a verbal acceptance of the offerY Ibrahim al-Bayjun's view 
is exemplary: '1\ sale must include an offer and an acceptance. The 
former is something such as the seller or his agent saying 'I sell it to 
you and it is your property' or the like, followed by the buyer or his 
agent saying 'I buy it and it is my property', and the like."18 The order 
of offer and acceptance can be reversed, or take different grammatical 
forms such as the perfect tense. l

<) The exact terms of the sale, such as 
cost, and the specific items involved, must be explicit. Bay juri simply 
insists on explicitness while saying nothing about intention, and in this 
he is representative of many jurists. 20 

17 See, for example, Ibn Qudama, al-Mughnl, 6)-9; and Bay juri, ljiishiya, 1:654-655' 
18 Bay juri, ljiishiya, 1:654-655. 
19 See, for example, Ibn Naqib, 'Umdat al-siilik, 373, where he notes that thl.' buyer's 

acceptance may precede the seller's offer; Ibn Qudama, however, notes a disagreement 
over this matter, and over the usc of the imperative and other grammatical issues (al
Mughnl, 6:7-9). Mu~ill notes that a sale by a mute or blind man is valid if it is made 
clear that he understands the terms (al-Ildlliyiir, 2:3-4, 10), an issue on which most jurists 
agree. 

20 See, for example, the !:lanafi 'All b. Abl Bakr al-Marghlnanl (d. 1197), al-Hidqya, 
Shar(l bidqyat al-mubtadl(Cairo: Maktabat Mu~tafa al-Babl al-!:lalabl wa-Awladuhu, 1975), 
3:21-24; this text is partially translated into English by Charles Hamilton as The Hedaya, 
or Guide: A Commentary on the A1ussulman Laws (Lahore: Premier, 1870), sec 241-243. Ibn 
Rushd says nothing about intentions in contracts of sale. 
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Other jurists discuss whether the utterance is considered explicit, 
and thus binding regardless of intentions, or insufficiently explicit, in 
which case intentions may matter. This is an issue of the sincerity of 
the speech act and whether a given speech act was 'meant to be' a 
contract. If an utterance is deemed too ambiguous to be automatically 
binding, but clear enough to be potentially valid (type 2, kiniiya) , then 
intentions are decisive. The Shafi'i jurist A}:lmad Ibn Naqib al-Mi~ri 
(d. 769/1368) offers a representative statement on such matters. After 
defining contracts of sales in much the same terms as Bayjun above,21 

Ibn Naqib adds that 

[In addition to] unequivocal expressions (~arii'i~) ... sales can likewise be 
effected by indirect expression with intention (bil-kiniiya rna' al-niyya), such 
as "take it for such-and-such an amount," or "I consider it yours for 
such-and-such an amount," intending thereby a sale which is accepted. 
If [the speaker] does not intend thereby a sale, it comes to nothing. 22 

Implicit in this statement is the threefold schema discussed above
explicit and binding, allusive and made valid and binding by nryya, and 
unacceptably ambiguous. Ibn Naqib provides examples of statements 
that are close to explicit, implying that some statements would be too 
ambiguous to count even with nryya. 23 However, Ibn Naqib grves no 
indication of how others' intentions are to be ascertained. 

21 ':A sale is not valid unless there is a spoken offer and spoken acceptance. 'Offer' 
means the statement of the seller or his agent 'I sell it to you' or 'I make it yours'. 
:Acceptance' means the statement of the buyer or his agent 'I buy it' or 'I take 
possession of it' or 'I accept'" (Ibn Naqib, 'Umdat al-siilik, 377)· Note that I have modified 
the given English translation. 

22 Ibid., 378. 
23 In a section dealing not with sales but with guaranteeing payment of another's 

debt (¢amiin dayn al-ghayr) Ibn Naqlb and his 19th-century commentator, 'Umar Barakat 
(d. after 1890), further discuss the issue of explicitness and the role of niyya in com
mercial transactions; the heart of the matter here is the specificity of the terms of the 
guarantee (the words in parentheses are those of the commentator): "It is necessary that 
the guarantor make the guarantee in words (or the written equivalent with niyya) that 
imply he is effecting it, such as 'I guarantee your debt (that So-and-so owes you)', or 
'I will cover it' or the like. (These are explicit [!arl~a] expressions in that they mention 
the guaranteed financial obligation. When it is not mentioned, the expression is allusive 
[kinirya] , which is valid provided the speaker intends [nawii] the financial obligation and 
that he knows the amount, for otherwise [kinirya] is not valid)" (ibid., 414-415, my trans
lation). Here Ibn Naqlb's commentator inserts two references to niyya: first, a written 
guarantee, regardless of its degree of explicitness, is equivalent to an ambiguous spoken 
guarantee in that it depends on niJ:va. Second, for a spoken, ambiguous/allusive guar
antee, the ni~va specifics the terms of the agreement that arc not sufficiently specified 
in the explicit expression. In either case, however, the text gives no indication of how 
intentions are to be ascertained. 
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Note that Ibn Naqib's statement above only gives intentions a role 
in making an ambiguous statement into an act of sale: nryya makes 
'take it' or 'I consider it yours' equivalent to 'I sell it'. Even in these 
cases, the terms of the sale are presented as being explicit: 'take it}Or 
such-and-such an amount'. Thus, Ibn Naqib holds that the terms of any 
commercial transaction must be made explicit for the transaction to 
be valid. 2

{ Intentions cannot take the place of an explicit statement of 
terms, such as intending a certain price without stating it explicitly; 
intentions can only make type 2 utterances count. This view largely 
retains its formalism, in that a type I utterance is treated formalistically, 
binding based on its explicit form, and nryya has no role. Nryya only 
matters for a type 2 utterance, in which case the indirect expression 
must be accompanied by the intention that it count. 

This emphasis on formalism can have surprising consequences. For 
example, like most jurists, Ibn Naqib insists that a seller is obliged to 
disclose any defects he knows of in the article he is selling. 25 However, 
according to Ibn Naqib, even when the seller knows of a defect and 
does not disclose this information, such a seller has "cheated" (ghashsha), 
but the sale is nonetheless valid. 26 Here even intentional deceptiveness 
is not sufficient to invalidate a formally valid sale. Schacht comments 
on such treatment of explicit (~arl&) speech as binding regardless of 
intentions or outcomes, asserting that 

this tendency originates in the idea of the magical effect of the right 
word, and leads to formalism; the evidence of witnesses, for instance, 
IS valid only if preceded by a derivative of the root sh-h-d 'to give 
testimony'. But this formalism has a rational basis; in order to create 
a mufawacfa (unlimited mercantile partnership), for instance, either this 
term must be used or every single legal effect mentioned.27 

Schacht does not pursue this suggestion of echoes of archaic magic. 
However, this affinity between legal formalism and magic is intriguing, 
and whether or not the two are related through historical development 
as Schacht implies, legal formalism does resemble giving speech 'mag
ical' power. Schacht's similarly terse assertion of the rational basis of 
this formalism suggests an important legal function of this approach to 

. 2{ See ibid., 377-379, where, like all jurists with whom I am familiar, Ibn Naqib 
mS.1sts that a sale must include explicit agreement upon price and exactly what article is 
bemg sold. 

25 Ibid., 392 . 

26 Ibid. 
27 Schacht, Introduction, II 6. 
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intentions and speech acts: it facilitates precisely locating a given speech 
act in the legal taxonomy, and thus clarifies the exact form and legal 
implications of the transaction being enacted. Using the term mlijiiwarJa, 
for example, establishes exactly what kind of transaction is taking place 
and what rules apply. In the absence of the term, the details of the 
transaction must be spelled out to achieve this clarity. 

Some jurists take a different approach, treating intentions in terms 
of basic sincerity as elemental to the formation of a contract. For 
example, the I:Ianafi Kasani (one of Johansen's sources) contends that 
the validity of a contract rests in part on the sincerity of the contracting 

parties: 

The present-tense form [of a contract of sale] is that the seller says to 
the buyer "I sell this thing to you for such and such [an amount]" and 
intends [by this] an offer of contract (nawii al-giib) and the buyer says 
... "I buy this thing from you for such and such [an amount]" and 
intends [by this] an offer of contract (nawii aI-gab) .,. this satisfies the 
requirements [of a valid contract] (yatimmu al-rukn wa yan 'aqidu) , however 
we consider the intention (al-niyya) here ... Whether [the form of the 
contract] is explicit or metaphorical (~aqlqatan aw mqjiizan), 1 insist on the 
specification [of the contract] by niyya ifa-waqa'tu al-~iiJa ila al-taYln bil
niyya).2H 

Here Kasani insists on basic sincerity (using the term nryya)-one must 
intend that his or her statement be a contract of sale, or it is not 
a valid contract. For Kasani, the form of the contract is less impor
tant than the intention that it be a contract. He allows either explicit 
or metaphorical terms-licensing type 2 speech, with nryya, to pro
duce a valid contract-but even explicit speech requires basic sincerity, 

nryya. 
According to Johansen, such an approach results from a primary 

concern that a contract be entered voluntarily. However, Schacht notes 
another important effect of this emphasis on intentions, namely the 
creation of loopholes in the law. Having observed, as noted above, 
the possibility of formalistic approaches to verbal utterances, Schacht 
continues: 

On the other hand, even a very imperfect declaration accompanied by 
niyya is regarded as legally valid whenever possible ... By means of a 
complicated network of casuistry all possible forms of declaration are 
tested as to whether they are valid on their own, or only if accompanied 

28 Kasani, Kitiib badii'i' al-Janii'i', 5:133. 
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by n~ya, or not a.t all .. : T~is tendency often aftords the possibility of 
evadmg the resultmg obhgatlOn. 29 

Maki.ng contracts contingent on intentions gives contracting parties 
~nd J~dges leeway in assessing a transaction. In short, reference to 
IntentIOns, which are understood to be at some remove from direct 
assessments, introduces a loophole whereby a person can escape from 
a contract by denying having had the requisite intent. Whether such 
loophole.s we.re, in fact, taken advantage of is beyond the scope of the 
present InqUIry, but the implications of this possibility are significant 
and ~uggest one explanation of why intentions were incorporated so 
fully Into fiqh ai-boy'. Moreover, as Messick notes, this approach treats 
the r:al contr~ct as taking place in subjective states, not objective 
wordIngs, treatmg the latter as mere simulacrum of the former. 
. T~e issue of consent that many secondary scholarly works empha

SIze ~n contr~cts o~ght to be distinguished from the related, but separa
ble, Idea of sIncenty. Jurists agree that consent is a necessary condition 
for a~l contract~, and one may not be coerced into entering into com
merCIal (or SOCIal) exchange. However, for some jurists, in the absence 
of coercion, a tendency toward formalism becomes dominant even in 
contracts of sale. That is, some hold that non-coerced but insincere or 
unintended explicit statements are valid and binding. Kasani represents 
an alternative view, which holds that sincerity or intent is necessary 
regardless of how explicit a statement might be. 

Complex Intentions in Contracts qf Sale 

The other major issue regarding intent in contracts of sale is that of 
the :omplexity of intentions-the possibility that, while intending a 
partIcular phrase to count as a contract, a person might also intend that 
th~ contract further some other ends. If such ends are illegal, a question 
anses about the legality of the contract even if its immediate terms are 
legal and the contracting parties are sincere and uncoerced. This is a 
question of whether the 'accordion effect' of a commercial transaction 
involves illegal actions, and whether the contracting parties' intentions 
and k~owledge of these effects compromise the legality of the contract. 
The SImplest answer is that it is not lawful to contract a sale that leads 

2'1 Schacht, Introduction, 116117. 
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immediately to illegal results. Thus, trade is unlawful for certain ~aram 
materials like wine, carrion, swine, and idols, or in certain situations, 
such as selling property one does not have rights over.30 However, the 
issue is more complex for a contract the immediate terms and effects 
of which are legal, but which leads to illegal ends. Returning to the 
example of selling grapes to a winemaker: selling grapes is perfectly 
legal, whereas making wine is prohibited. So what of selling grapes 
when the buyer intends to make wine? Likewise, the selling of a sword 
is permitted, but what if the buyer intends to kill with it? These matters 
hinge mainly on intentions, and evince a recognition by the jurists of 
the potential complexity of intentions. Jurists disagree over the legal 
relevance of complex intentions or, more precisely, where to draw the 
line between intentional effects that matter and those that do not. 

Ibn N aqib demonstrates the potential diffculty of these matters by 
saying, "[It is unlawful] to sell grapes to someone who will make wine 
trom them. If anyone makes such an unlawful (mu~arrama) transac
tion, the agreement is valid.":ll This seeming contradiction-an unlaw
ful transaction that is nonetheless valid-is explained by one of Ibn 
Naqib's commentators, 'Abd al-Wahhab Khallaf, as resolved by dis
tinguishing between intrinsic unlawfulness (al-mu~arram a~alatan) and 
extrinsic unlawfulness (al-mu~arram li- 'arir/V2 Acts of the former type 
are wholly forbidden and void (biiti0 and cannot be a legal sabab (the 
legal grounds of rights and obligations :l 3) or form the basis for fur
ther legal consequences-for example the sale of an unslaughtered ani
mal carcass. Such acts have no legal standing and cannot give rise to 
subsequent actions with legal standing-for example, giving away the 
invalidly purchased unslaughtered animal carcass as alms. Acts of the 
latter type, however, are unlawful for extrinsic reasons and can be legal 
sababs and form the basis of subsequent legal consequences. The sale 

10 Sec, for example, Ibn Rushd, Bidiryat al-mujtahid, 2:126-128; D]P, 2:155-157; the 
materials listed are considered 'filth' (najasa). There are also a number of substances 
over which jurists disag-ree, such as bristles of swine hair, oil from prohibited animals, 
elephant tusks, dog-s, cats, and human milk. Bayjiiri similarly observes that one cannot 
sell something impure, like wine, and extends this to something that is of no beneficial 
use, like a scorpion or an ant (lfashiya, 1:657-658). 

31 Ibn Naqib, 'Umdat al-salik, 390 391. 
32 Ibid., 36-37. 
33 Sabab in classical sources means what Oussama Arabi calls "the objective cause 

of leg-al ohligation"; Arabi gives an example from Qarafi: "The marriage contract is 
the legal cause (sabab) of procreation" (al-Furuq [Cairo: 1344-1346 H], TI71; in Arabi, 
"Intention and Method," 203, Il. 8). 
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of grapes to a winemaker is, for Ibn Naqib, unlawful in this extrinsic 
sense, while the act of selling grapes is intrinsically lawful, so the sale 
is valid. Here 'extrinsic unlawfulness' appears to take on a moral qual
ity, akin to assessing something as 'reprehensible' (makriih), rather than a 
strictly legal one. 

Not all jurists endorse this intrinsic/ extrinsic distinction; Ibn Naqib's 
solution is one among several offered by various jurists to the problem 
of illegal ends being furthered by a legal transaction. Further illumi
nation of these issues, in both the classical period and the modern, is 
provided by the work of the twentieth-century Egyptian jurist 'Abd al
Razzaq al-Sanhuri, who oversaw the preparation of the New Egyptian 
Civil Code of I949. H Oussama Arabi's study of Sanhuri provides a con
venient synopsis of the range of approaches and opinions in classical 
,fiqh manuals to the question of complex intentions in contracts of sale, 
as well as a glimpse into how modern jurists have approached these 
issues.;:i For present purposes, however, it is Sanhuri's survey of classical 
sources that is most useful. 

Unlike the analytical approaches considered so far, Arabi, in pre
senting Sanhuri's views, distinguishes between basic intentional sincer
ity (or consent) on the one hand, and the wider, complex intentions 
of contracting parties on the other. Arabi observes that the subjec
tive conditions of contract validity potentially include both consent 
(rirfii) on the one hand and ulterior motive (qa~d) or intention (niyya) 
on the other.3fi Arabi asserts that consent is recognized by all schools of 
law as a factor in contracts. In my view, this is an overstatement, for 
while all jurists may agree that a contract is invalid if coerced, not all 
agree that, in a context free of coercion, a person must be sincere in 
agreeing to a contract--some treat this situation formalistically, as seen 
above. 

34 Arabi focuses on Sanhilri's A1C4'iidir al-~aqq fi al-jiqh al-isliimz: diriisa muqiirina bil-jiqh 
al-gharbz (Cairo: n.p., 1954-1959). 

:1, Sanhilrl surveys the four major Sunnl madhhabs, thus moving beyond Chafik 
Chehata's study of I:Ianafi approaches to contract law (Tlziorie Generale de I'Ohligation 
en Droit A1usulman Hanejite lParis: Editions Sircy, 19691). Chehata concluded, based 
on I:Ianafi sources, that "l'vlotivc is so little taken into eonsideration that the sale of 
an object is clearly considered to be valid even if the ends it serves arc illegal" (70, 
cited by Arabi, "Intention and Method," 201). For his own version of r('formulated 
'modernized' Islamic law, Sanhurl insists that the validity of contracts must hinge on 
this subjective cause. The reader will note that r rely heavily on Arabi's important 
article, with gratitude to the author and with permission from the publisher. 

% Arabi, "Intention and Method," 209. 
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Regarding the issue of multiple, complex intentions (i.e., the prior 
intentions to act illegally that may accompany the intention-in-action to 
form a contract), Arabi notes that jurists disagree over the implications 
of these for the validity of the contract. He employs a variety of terms
particularly q~d, niyya, and sabab, treated largely as synonymous-to 
refer to this aspect of intentions in contracts. Sanhuri focuses on "the 
subjective determining motive or cause for contract" (al-sabab), the fur
ther goal or end intended by the contracting parties. 37 This encom
passes both the immediate goal and what we are calling the accordion 
effect, insofar as the latter effects are intended. Selling grapes which 
inadvertently spoil and ferment, for example, involves no intent to pro
duce alcohol and does not affect a sale prior to spoilage. As noted, 
jurists agree that the immediate effects of a contract must be legal, 
but Sanhuri finds that some jurists largely disregard any wider motives, 

37 Ibid., 201. Sanhihi employs the term al-sabab, but gives it a novel meaning as 
subjective rather than objective cause; Arabi notes the classical scholars did not usc 
the term sabab this way (202 -203; on the classical meaning, see n. 33 above). On a 
separate but related matter, Arabi asserts that "Sanhilrl unearthed a more complex 
reality of interrelation between ritual law and the law of contract" (202). Arabi expands 
on this point by observing that "In Islamic law the centrality of the inner world of 
the Muslim subject shows foremost in the law of worship ('ibadiit). In Islam, piety 
in prayer is a legal matter, and legal structures are erected to see to its respect by 
individual Muslims ... The subject's intention (ni"ya) to pray is not left to the vagaries of 
his psyche, but explicitly posited as a legal category in its own right. Still, when it comes to 
mundane transactions (mu'iimaliit), the specific modes of the implication of the subject 
in the act are viewed differently by the different schools" (211, emphasis in original). 
And, further, "the insistence on sincerity of intention (nrya) in worship ('ibiidiit)-a 
fundamental dimension of Muslim religious experience embodied in law -was not to 
remain without effect on the implication of subjective intent in the other legal domain, 
that of mundane transactions (mu'iimaliit). For despite the marginalization of the ulterior 
motive in Hanafi and Shafi'l contract law, Sanhilrl demonstrates that the Malikls and 
more mark~cIly, the I:IanbalIs ... took the licitness of motive as a necessary feature of the 
validity of contracts" (222). Arabi here seems to conflate the fact that all jurists weigh 
intentions in acts of worship with the fact that Malikls and I:IanbalIs weigh intentions 
in contract law. Sanhilri's work serves to show that a modernized Islamic law can weigh 
intentions in contract law without breaking from its own legal traditions. He does this 
by drawing not only on I:Ianafl materials, as many of his predecessors in legal reform 
had done, but by drawing on all four major Sunnl madhhabs. Arabi does not indicate 
that Sanhilrl based his incorporations of intentions into contract law on the role of 
intentions in ritual law. As I endeavor to show in this study, there is somc overlap of 
treatment of int('ntions between ritual and civil law, but the specific notions of intention 
shift markedly between the two spheres. The jurists' understanding of nryya infiqh al
'ibiidiit does not seem to me to be the cause, as Arabi implies it is, of some jurists' 
consideration of intentions in contracts; the simple fact that I:Ianafis include nryya as a 
crucial part of many acts of worship but not of contracts challenges this explanation. 
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while others give them substantial weight.:m Sanhuri finds in classical 
Islamic law a madhhab split on this issue, with I:Ianafis and Shafi'is de
emphasizing subjectivism in favor of strict formalism, and Malikis and 
I:Ianbalis tending to treat subjective motives as determinative of the val
idity of the contract even if not explicitly mentioned in the contract. l '! 

In describing the formalistic approach, Arabi asserts that "the mar
ginalization of subjective intent in commercial transactions when that 
intent is not made manifest in the terms of the contract is representa
tive of a strong trend in Islamic legal thought."·o To demonstrate this 
tendency toward formalism Arabi quotes from Shafi'i's Kitiib al-umm: 

No contract is nullified except due to its own terms ... Sale contracts are 
not nullified on grounds of pretext or evil intention (nfyat sil') .... Thus 
if a man buys a sword intending to kill with it, the sale is permissible; 
though the intention is not admissible, it does not invalidate the sale .... 
The Book, followed by the Sunna and the general judgment of Islam, 
all indicate that contracts have legal effect according to their manifest 
content and are not invalidated by the intention of the parties.4l 

Shafi'i provides further explanation, which Arabi calls "the strongest 
statement in this sense": 

The principle I follow is that any contract which is valid in appearance, 
I do not nullify (anna kull 'aqd kana ~a~l~anfi'l-{.iihir lam ub{ilhu) on grounds 
of suspecting the parties: I validate it by the validity of its appearance; 
I take their intention to be reprehensible (akrah lahumii al-nfya) if-were it 
made explicit- -that intention would invalidate the sale. Thus I reprehend 
the purchase of the sword by the man if he plans to kill with it. Yet its 
sale by the vendor to the man who kills unjustly with it is not prohibited, 
for he might not kill with it; consequently, I do not invalidate the sale. 
Similarly I reprehend the sale of grapes by the vendor to a person whom 
he sees is making wine from it; but I do not void the sale of the grapes, 
because they were sold legally (~aliilan). Just as the buyer of the sword 
might not kill anybody with it, so the buyer of the grapes might not 
make wine. 42 

38 According to Arabi, within contract law, "Sanhun discerns an inverse proportion 
between the centrality of subjective cause and formalism in legal systems" (ibid., 206); 

that IS, as jurists pay more attention to intentions, they reduce their emphasis on formal 
aspects of the contract, such as the precise wording of it. 

:l9 This insight is built on the work of Linant de Bellefonds; see Arabi, "Intention 
and Method," 220, including n. 58. 

40 Arabi, "Intention and l\1ethod," 209. 
I,~ Shafi'i, Kitiib al-umm (Cairo: n.p., 1325 H), T270; in Arabi, "Intention and Meth

od, 209-210. 

12 Shafi'i, Kitiib al-umm, 3:65; in Sanhurl, }vlaJiidir, +57-58; in Arabi, "Intention and 
Method," 212, italics added by Arabi. 
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Only if explicitly mentioned in the contract does an illicit intent inval
idate the contract. Otherwise, while such intentions are 'reprehensible' 
(makriih), they do not invalidate the sale. 43 Knowledge of the possibility, 
or even probability, that the buyer has illicit plans does not invalidate 
the contract; context and norms, such conducting the sale in front of 
a distillery, do not come into play. In short, for Shafi'i subjective states 
have no effect unless made overt. 44 

This formalistic view emphasizes immediate intentions-in-action 
over more distant complex prior intentions-Shafi'i is quick to assert 
that the buyer may not act on these complex intentions. Legal and 
moral responsibility for subsequent actions is placed on the buyer alone, 
and the seller is released from responsibility to inquire into motives or 
to consider the possible outcomes-even the likely normal outcomes
of a given transaction. Further, this view treats the sale as a series of 
discrete steps, each having only limited connection to the others, and 
treats temporal sequence as crucial: in other words, a given step in the 
process is insulated from later steps, so that an illegal result does not 
reach back to affect earlier actions. The legally relevant intentions are 
the immediate intentions-in-action that constitute the discrete, explicit, 
and objectively legal actions of the sale. Shafi'i compresses the accor
dion of complex intentional effects of an act, considering only a narrow 
set of such effects. 

While Sanhuri groups I:Ianafi law with that of the Shafi'is in this 
regard, within I:Ianafi law he sees two divergent "modes of legal effi
cacy of the subjective cause," which hinge on the degree of explicitness: 
either the subjective intent is explicit, and thus affects the validity of the 
contract, or it is implicit, in which case there is a difference of opinion 
among I:Ianafis.45 Regarding the first issue, Sanhurl cites an example 
from the I:Ianafi Kasani and asserts that a transaction is invalid if it has 
a declared purpose which is illicit: "The hiring (ijarah) of concubines 
for fornication (zinii) is not permissible as it is a hiring for disobedience 

43 Note the similarity to the Shafi'i Ibn Naqib's notion of 'extrinsic unlawfulness' (at 
least as interpreted by his commentator), discussed above. 

H Sanhun's point is that I:Ianafis and Shafi'is both generally favor formalism, ignor
ing the ulterior motive if it is not explicit, even if it is quite obvious (Arabi, "Intention 
and Method," 215). As further evidence of this characterization, Sanhun observes that 
I:Ianafis and Shafi'is tend to allow both 'ina sale, a loophole allowing the collection of 
interest, and the marriage contract of ta~lll, a loophole allowing remarriage after triple 
divorce (sec 219-220). Both are cases where the formal requirements of the law arc met, 
and even though the parties' intentions arc illicit, the transactions are valid. 

+5 Ibid., 212. 
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(ma'~fya) of the law."'" Sanhuri presents this as a case where "the con
tracting party expressly indicates his motive for concluding the trans
action." Kasani indicates that such a sale is altogether "null and void." 
This coheres with the Shafi'i position that explicit expression of intent 
can invalidate a transaction. 

However, in the case of a non-explicit illicit motive, Sanhuri sees 
a split among Ijanafis, a split hinging on conflicting views of the 
relevance of indirect evidence such as context and norms. The case 
Sanhuri considers is that of the sale of items generally deemed to have 
no licit purpose. Some such items, like pork, are explicitly prohibited 
by the Qur'an and sunna, while others are not-for example, monkeys 
and musical instruments, problematic because their main function is 
entertainment-leading to questions regarding their status as objects 
of licit exchange (miJ0. Abu I:Ianifa, like Shafi'i, is reported to have 
allowed the sale of such items "as long as the contracting party is silent 
about the use to which he intends to put them," while the influential 
Ijanafis Abu Yusuf and Mul;tammad al-Shaybani held that, as Arabi 
puts it, "as the dominant intent behind such transactions is unlawful in 
the majority of cases," such a contract is invalid. 47 This latter position 
weighs context and norms when assessing a contract, at least to the 
point of invalidating the sale of objects normally used for illicit ends. 
Thus, this line of I:Ianafi thought shades into the 'Malik!/ljanbali' 
position of 'subjectivism'. However, even Abu Yusuf and Mut.lammad 
al-Shaybani favor formalism when the objects of sale are normally 
subject to a range of uses that readily includes legal ones, as is the 
case with grapes. 

In contrast, Sanhuri asserts that the I:Ianbali and Malik! schools 
typically approach intentions differently from the I:Ianafi and Shafi'i 
schools. The former pair place emphasis on recognition of 'dominant 
intent' and tend to hold a contractor responsible for the other party's 
illegal motive.4s This position has much stronger tones of moralism, 
holding both contracting parties responsible for the wider effects of a 
transaction and holding each party at least partly responsible for the 
actions of the other. As Arabi observes, paraphrasing Sanhuri, 

46 Kasanl, Kitiib badii'i' al-~anii'i', 4:lgo and S:16g; in Sanhuri, Ma~iidir, 4:59; in Arabi, 
"Intention and Method," 213. 

{) Arabi, "Intention and Method," 213-214. 
IR Ibid., 217; J:lanbalis, for example, do not allow 'Ina or marriage contracts of ta~lll 

(2Ig). 
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J::Ianbali jurisprudence erects subjectivist constraints which parallel the 
scruples of the medieval Church-jurists who were the precursors of mod
ern French law: their shared concern is for the spiritual purity of the 
individual as measured by the extent of his submission to the edicts of 
Divine Law.49 

Ibn Qayyim al:Jawziyya (a Ijanbali, d. 1350) holds that a commercial 
transaction hinges on the participants' intentions: 

Should the law take into account only the manifest meaning of expres
sions and contracts even when the purposes and intents (al-maqii~id wa'l
nfyiit) appear to be otherwise? Or do aims and intentions (al-qU!fud wa'l
nfyiit) have an effect which requires paying attention to them and taking 
them into consideration? The evidence of the Law (adillat al-shar; and its 
rules concur that intentions in contracts do count and that they affect 
the validity and invalidity of the contract (annaha tu'aththir fi ~i44at al- 'aqd 
wa-jasadih), determining whether the contract is legal or illegaPO 

Arabi observes that according to this view, "two transactions with the 
same formal terms but with opposite intents cannot enjoy equal juridi
cal status."51 As Ibn Qayyim asserts: 

Thus if a man buys a slave-girl intending that she be for his employer, 
then she is legally forbidden for the buyer; whereas if he buys her for 
himself, then she is permissible for him. Though the form of the act and 
the contract (Jurat al-ji'l wa'l- 'aqd) is the same in both cases, the intent 
and aim (al-nfya wa'l-qa~d) are distinct .... Also if one sells a weapon to 
someone whom he knows will use it to kill a Muslim; then the sale is 
forbidden and invalid as it promotes crime and aggression; however the 
sale is valid if he sells the weapon to someone engaged in holy war in 
God's way.52 

Here the knowledge of the seller and the norms of the circumstances 
under which the sale takes place are both taken into account as factors 
in the validity of the sale: if either indicates that the buyer intends 
illicit ends, the transaction is invalid. '>3 The transaction effectively hinges 
on the seller's knowledge, perceptions, and expectations regarding the 

4~ Ibid., 21 7. 
j() Ibn Qayyim al:Jawziyya, !'liim al-muwaqqi'zn 'an rabb al- 'iilamzn (Cairo, al-Munl-

riyya, n.d.), :r96-98; in Arabi, "Intention and Method," 218. 
51 Arabi, "Intention and Method," 218. 
52 Ibn Qayyim al:Jawziyya, 3:g6-g8, in Arabi, "Intention and Method," 218. 
53 However, Ibn Qayyim apparently does not make the seller retroactively respon

sible for the buyer's actions. Presumably, when selling a sword to someone engaged in 
holy war, if the buyer proceeded to kill a Muslim, the seller would not be responsible 
and the sale would remain valid because the seller acted in good faith, even if in fact 
the buyer used the context to shield his true illicit motives. 
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buyer's intentions. Note, however, that those intentions do not have a 
'magical' effect on the seller, for he is obliged only to pay attention to 
objective indications of relevant norms and context. 

The J:Ianbali Ibn Qudama provides further evidence of this tendency 
away from formalism toward subjectivism: 

The sale of grape juice to someone whom the vendor is aware is making 
wine from it is null and void (biiti0 ... The sale is prohibited and nul
lified if the vendor knows the intention of the buyer ... to make wine, 
whether from the buyer's declaration or from specific signs indicating 
this.5+ 

Here again a sale transacted with illicit intentions is invalid. Again, 
the decisive issue is the seller's knowledge of the buyer's illicit inten
tion, garnered either through explicit declaration or "specific signs 
indicating this," presumably the objective, if circumstantial, evidence 
of norms and circumstances. Thus, while this Malikl/J:Ianbali position 
gives greater weight to intentions, the legal status of the transactions still 
effectively rests on objective criteria rather than some 'magical' effect of 
purely subjective intention. Arabi points toward the wider significance 
of this description: 

The I;Ianballs [and Malikls] ... represent the close association between 
pietist ethical and properly legal considerations in Islamic law. I;Ianball 
jurists ... are not satisfied with mere moral responsibility upon knowl
edge of unlawful ends to be achieved by seemingly legal means. I;Ianbali 
law readily transforms moral condemnation into a legal interdiction 
which implicates the driving motive of both parties within the law [and] 
... deduces legal consequences from the intentional stand of the parties 
irrespective of whether this stand finds expression in the terms of the 
contract or not.55 

The tendency to emphasize intentions in contract law corresponds, in 
other words, to a tendency to view of Islamic law not in narrowly legal 
terms, but in broadly moral ones. While Arabi does not pursue the 
implications of this observation, one of them seems obvious: the posi
tion attributed to the J:Ianafi/Shafi'i group, in contrast, views Islamic 
law less as a broad moral discourse and more as a specific set of rules 
whose scope is largely limited to assessing the immediate form and 
impact of Muslims' acts. This latter position also corresponds, as seen 

5+ Ibn Qudama, al-Mughnl (Cairo: n.p., 1341-1348 H), 4:283-284; in Sanhurl, Ma!ii
dir, 4:78-79; in Arabi, "Intention and Method," 219. 

55 Arabi, "Intention and l\lethod," 221. 
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above, to a tendency to break actions into their constituent elements, 
isolating the intentions behind each element from the others and from 
any wider potential consequences. In contrast, the J:Ianbali/Malikl 
position tends to treat actions not only as cohesive units in themselves, 
but also as immediately connected to their wider impact. 

If, as it appears, Sanhuri is correct in finding a madhhab split, or at 
least in identifying two general positions on intentions is sales-whether 
or not these fully correspond to his madhhab characterizations-this sug
gests a divergence in understanding the very nature and role of the law. 
The putative formalist Shafi'ilJ:Ianafi position presents the transaction 
in terms of immediate intentions-in-action, preserving the contract in 
spite of wider implications and prior intentions. The responsibility for 
any illicit ends is left to rest on the buyer. 56 In contrast, the subjectivist 
Malikl/J:Ianbali position emphasizes the moral aspects of the transac
tion, its potential.to enmesh the parties in illegal and immoral acts. 
This position pushes the seller to ascertain the motives and intent of 
the buyer, and perhaps vice versa, holding her or him responsible for 
the wider ends furthered through the transaction, and to pay attention 
to context and norms. In the former case, the law appears as a dispas
sionate set of regulations, while in the latter case the law appears as a 
sweeping moral vision, a rhetorical discourse admonishing the adher

ent to seek moral perfection. 
For his part, Sanhuri's ultimate goal was not just a study of pre

modern Muslim approaches to intent in contracts. He was seeking "to 
elaborate a 'theory of cause in Islamic law' that will be in harmony with 
the concepts of modern French jurisprudence, the backbone of much 
of his and Egypt's modern judicial experience." To this end, he sought 
to displace J:Ianafi law, with its minimization of motive as a factor in 
contracts, with the approaches taken by J:Ianbalis and Malikis, where 
he perceived "a more complex reality of interrelation between ritual 
law and the law of contract," which I take to mean a more consistent 
emphasis on the importance of intent in the constitution of actions. 57 

Whatever Sanhuri's goal here, it seems to me that such a substitution 

56 Presumably, the roles of buyer and seller could be reversed if the seller were 
transacting a legal sale and using the proceeds for illicit ends, for example. Jurists do 
not explicitly consider this possibility; however. As with some aspects of the treatment 
of niJ!va in fiqh al- 'ibiidiit, some jurists seem to employ a rhetorical strategy by whi:h 
concerns for the legal effects of intentions also express concerns for the moral quahtles 
of actions. 

57 Arabi, "Intention and Method," 202. 
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would have the general effect of restricting freedom of contract, not 
enhancing it. That is, the I:Ianafi position can be read as offering 
maximum leeway to contracting parties by insisting on merely formal 
propriety, while the contrasting approach would force the evaluation of 
contracts based on a much wider range of factors. 

Conclusion 

In Islamic contract law, intentions come into play primarily in terms 
of performative utterances. When they consider the intent of a speech 
act, the jurists assess the intent of the speaker on two levels, that of 
basic sincerity and that of complexity or the wider ends he or she 
intends to achieve with a given speech act. In terms of basic sincerity, a 
central argument developed in this chapter is that, in civil law, Islamic 
legal texts tend to treat speech acts as being of three types: (I) clear, 
explicit, and unambiguous; (2) allusive or metaphorical, yet generally 
clear in meaning; or, (3) ambiguous to the point of not being clear in 
meaning. The jurists consistently treat intentions as a crucial factor only 
in category (2); speech acts of the first type are legally binding regardless 
of intention, so that one might say that 'what you say is what you get', 
while speech acts of the third type are too ambiguous to have legally 
binding effects. Speech acts of the second type, however, are presented 
as defined by intentions-the words themselves have the potential to be 
legally valid performative utterances, but they also have the potential 
not to be such, and it is the intention of the speaker that determines 
into which category they fall. 

Comparing ritual to contract law, it is clear that the language of 
intent and subjective states is significantly less technical in the latter 
than in the former. In ritual law, the term nfyya is nearly the exclusive 
term used for intentions, and further, the term has numerous techni
cal connotations. Nfyya is a necessary part of the ritual itself-what one 
does with the mind while one moves the body in the requisite ways. 
In civil law, nfyya is still a common referent for intentions, but here it 
is intermixed rather freely with other terms, especially iriida and qfL!d. 
Throughout the mu'iimaliit, the jurists are concerned with intention as 
that which determines the meaning and legal status of speech, espe
cially ambiguous speech. 

As for the treatment of intentions in contracts, Johansen's approach 
to intentions in contracts of sale, combined with Schacht's complemen-
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tarv view of the potential for reference to intentions to create legal 
loo'pholes, offers a partial explanation in sociological terms. On this 
\"iew, jurists strategically emphasize or deemphasize intentions (basic 
sincerity) in the service of both individual autonomy on the one hand, 
and social stability on the other. Allowing parties to disclaim a con
tract based on subjective states provides a measure of room to maneu
ver within the legal system, to 'evade the resulting obligation' of an 
ill-considered or regretted speech act. Sanhurl's and Arabi's madhhab 
typology offers an additional or alternative theory, that speci~c rul.ings 
on issues of complex intent in Islamic contract law reflects WIder VIews 
of the very nature of Islamic law. We have also seen evidence of Mes
sick's "foundationalism" in the tendency of some jurists to treat intent 
as decisive in contracts, as well as evidence of the tension he highlights 
in the jurists' approaches to interpreting intentions through outward 
indicants. Full assessment of these arguments will have to wait until the 
next chapter, where we will explore their value in illuminating the role 
of intent in the 'social transactions' and 'symbolic exchange' of Islamic 
personal status or family law. 



CHAPTER FIVE 

INTENT IN ISLAMIC PERSONAL STATUS LAW 

Introduction 

In addition to sales contracts, fiqh al-mu'iimaliit includes rules of mar
riage, divorce, and inheritance, which together have come to be known 
as family law or the law of personal status (al-af}wiil al-shakh~iyya). In 
many present Muslim states, this is one of the few areas in which clas
sical Islamic law is routinely applied. In Jordan, for example, most 
legal matters are governed by a secular legal code derived from that 
of the European colonizers, but personal status is governed by Islamic 
religious law. Students studying law at the University of Jordan take 
most of their courses from the faculty of secular law (kulliyyat al-qiiniin), 
but study personal status law with the faculty of Islamic law (kulliyyat 
al-shari'a). Personal status law has remained in force despite the pres
sures of colonialism and modernization, in part because of the relative 
explicitness of the Qur'an on matters of marriage, divorce, and inher
itance, and because the intensely personal and communal nature of 
these issues makes them too ingrained to be easily put aside. Enforc
ing these rules may also aid governments who wish to appear properly 
pIOUS. 

Marriage and divorce, like sales, hinge on performative utterances, 
and may be analyzed according to the three-fold distinction developed 
in the previous chapter-speech types I, 2, and 3. In marriage law 
jurists systematically discount the role of intentions, insisting on certain 
verbal formulas which are valid and binding regardless of intent. Only 
explicit (~arl~, type I-valid and binding regardless of intent) speech 
is allowed, and allusive (kiniiya) speech, regardless of intention, cannot 
form the basis of a valid marriage. Johansen's sociological view of con
tracts helps clarify this situation by suggesting that marriage relations 
implicate a wide range of social ties and thus must be treated formalisti
cally for maximum stabilit)~ As in contracts of sale,Johansen's approach 
meshes with that of Schacht, who observes that reference to intentions 
in a transaction creates loopholes that allow a party to renege based 
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on claims about subjective states. Such loopholes are not allowed in 
marrIage. 

The role of intentions in divorce law is decidedly more complex 
than in marriage. In the case of unilateral repudiatory divorce (taliiq) , 
jurists consider a wide range of potential verbal expressions, and gen
erally allow not only fully explicit (~arl~), type I speech, but also allu
sive (kiniiya) type 2 speech if the intention of the speaker is to effect a 
divorce. Jurists casuistically distinguish among phrases that fit either of 
these categories, or fall into the third category of phrases too ambigu
ous to count regardless of intentions. Further, ta1iiq may be pronounced 
multiple times with varying effects, and intentions may affect the num
ber of taliiqs enacted by a given pronouncement. Thus, divorce law at 
times ignores intent and at other times treats it as determinative either 
of validity or number, or both. Schacht,Johansen, and Messick all over
look this double aspect of intent in divorce, that is, that intention can 
determine both whether a kiniiya pronouncement is sincerely meant to 
enact taliiq, on the one hand, and the number of ta1iiqs a valid pro
nouncement enacts, on the other. 

Inheritance law is less amenable to the kind of analysis useful for 
marriage and divorce because speech acts playa less determinative role 
here. In defining bequests and inheritance, jurists modify the normally 
liberal rules of sales and gifts, insisting that a dying person follow 
the quranically prescribed rules for devolving property after death. 
However, while the law may appear to hinge on the intentions of 
the dying person-an intention, say, to give all of one's property to a 
single child or business partner rather than parcel it out in accord with 
the legal rules--the jurists actually treat this situation formalistically. 
That is, they ignore intent while measuring actions by such criteria as 
prevailing norms and expectations regarding a given illness and the 
amount of time spent ill. Any illness normally expected to cause death 
has the legal effect of invalidating transactions for a period of time 
(usually one year) prior to death. The intent of a person to follow or 
flout the law is, theoretically, completely subordinated to the objective 
facts of the case, such as the type of illness or the timing of any 
transactions. 
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Part I. Alarriage 

Marriage (nikii~) is generally considered a sunna act, at the least per
mitted, often preferred, and sometimes even called a duty.l In legal 
terms, marriage is a contractual commitment that binds parties to cer
tain rights and obligations, including mutual sexual access and fidelity. 
tor women, marriage precludes marriage to other men, while for men 
it precludes marriage to more than three other women. 2 Fiqh manuals 
discuss a great number of additional details, such as degrees of blood 
and legal relation that preclude marriage, details of the mahr (bridal 
price), and rules of comportment within a marriage. 3 The marri~ge 
contract hinges on the verbal recital of the contract---a performatlve 
speech act that brings the marriage contract into effect or, as Mu~ili 
puts it, "the basis [of marriage] is offer of contract and acceptance of 
it."+ The contract involves no necessary written document. A mukallrif 
man contracts on his own behalf, while jurists debate the necessity of 
a mukallaJ male Muslim to serve as a guardian or agent (waIn for a 
woman." All major jurists agree that the verbal exchange constituting 

1 Ibn Rushd reports that '1\ group [of jurists] says that marriage is recommended 
(mandilb), and these are the majority. The Zahirls say that it is obligatory The later 
Malilis hold that for some it is obligatory, for others recommended, and for the 
rest it is permitted (mubii~). This depends on the extent to which an individual fears 
falling into evil" (Bidqyat al-mujtahid, 2:2; D]P, 2:1). That is, if one fe~rs that he or 
she might be tempted to act illegally (e.g., to fornicate) outside of marnage, some say 
marriage becomes an obligation. Mu~ill offers the following dcfinition: "nikii~ is a state 
of temperance (i'tidiif), a confirmed and desired sunna, and it should be [undertaken] 
in a state of drsire, for [marriage undertaken] in fear of harm is detestable (makrilh)" 
(al-Ikhtryiir, 3:82). 

2 See J. Schacht, "Nika\:l," in Encyclopaedia if Islam, new ed. 
:l The wife is entitlrd to material support (e.g., food, shelter, and clothing) commen

surate with women of comparable social and economic status (Sec, e.g., Ibn Rushd, 
Bidqyat al-mujtahid, 2:51--52; D]P, 2:60 61). A marriage payment, usually called a mahr, 
is paid by the husband to the wife. The mahr is accepted by the woman as part of the 
marriage contract, and becomes her property. It is generally held that a divorce prior to 
consummation of the marriage leads to a return of half the mahr; in divorce after con
summation nothing is returned. His property does not become jointly owned; with the 
exception of the m~hr, the husband is the legal owner of the property, but is obligated 
to support his wife "in a style befitting her position" (Schacht, "Nika\:l"). The mahr is a 
gift, not a purchase price, for, as Johansen notes, "according to the Hanafite jurists, a 
free person can never become the object of commercial exchange" ("Valorization," 74)· 

+ Mu~ill, al-Ikhti}'iir, T82. 
5 On these debates, see Ibn Rushd, Bidq)'at al-mujtahid, 2:8-17; D]P, 2:9-19. See also 

Schacht, "Nika\:l." 
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the marriage contract must be witnessed by at least two mukallrif male 
witnesses. 6 

Fiqh texts display a marked tendency toward formalism regarding 
marriage, as intentions play virtually no role in determining the validity 
or meaning of a marriage contract. Muslim jurists do not discuss the 
potential complexity of intentions in the context of marriage. Marriage 
is a binary matter-either a speech act produces a marriage, or it does 
not. The details of the marriage, such as the mahr or the living arrange
ments, are all worked out explicitly but are not mentioned during the 
verbal exchange that enacts the marriage. Thus the 'accordion effect' 
of complex intentional action does not come into play. 

Matters are slightly more complicated in terms of the intention issues 
of explicitness and basic sincerity. Jurists envision marriage as enacted 
by type I, explicit and inherently binding, speech acts. They unan
imously agree that a marriage contract is valid if it employs some 
form of the terms nikii~ (marriage, also used as a term for conjugal 
intercourse) or tazwfi (lit., joining two things together), the two most 
common and direct terms for marriage. If the offer and acceptance 
explicitly employ these terms, without adding other elements that cre
ate ambiguity, the contract is unquestionably valid and binding. This 
form of marriage contract is deemed :;iihir (manifest) or, more com
monly, Wii~ (explicit). In such cases, jurists largely disregard issues of 
intent, taking into consideration only the explicit wording, so that 'what 
you say is what you get'. 

In arriving at this strict formalism-and at times slightly mitigat
ing it--jurists consider four possible general circumstances in which 
intentions might matter for -!arl~ marriage contracts: (I) coercion; (2) 
indirect, silent, or non-verbal expression of consent; (3) jest; and (4) 
intoxication. Regarding coercion, many jurists agree that both parties 
must consent to the marriage and cannot be coerced,? although many 
I:Janafis as well as the I:Janbali Ibn Qudama hold that even coercion 

6 As Ibn Rushd observes, "Uurists] agree that a secret marriage is not valid" (Bidqyat 
al-mujtahid, 2:17; D]P, '2:19). Ibn Qudama quotes a ~adzth which holds that "every 
betrothal (khu!ba) without a witness is like the hand of a leper" (al-Mughnz, 9464-465). 

7 An underage girl may be given in marriage by her father, not necessarily having 
obtained her consent. Sec, for example, Spectorsky, Marriage and Divorce, 92-93, citing 
A}:lmad Ibn I:Janbal's (d. 241/855) opinion that a girl under seven can be married off 
by her father (but not any other agent) without her permission, but after age nine she
must be consulted, even by her father. Note that this leaves unclear what to do with an 
eight -year-old. 
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does not mitigate a formally valid marriage contract.H Jurists also dis
agree as to which objective actions signal consent. Regarding indirect, 
silent, or non-verbal expression of consent, a non-virgin (widowed or 
divorced) woman must give explicit consent, but a virgin is deemed by 
some to consent by silence.'! Laughter or crying (or, presumably, nod
ding or signaling with the hands) may also be deemed consent, espe
cially if these are seen as typical ways a given women indicates her 
assent. 10 A non-virgin is generally allowed to contract her own mar
riage, and Ibn Qudama remarks that he knows of no disagreement 
regarding the position that she must consent explicitly through words, 
"for the tongue is the bridge to what is in the heart."11 In this regard, at 
least, basic sincerity theoretically matters to most-save many I:Janafis 
and Ibn Qudama-but this is effectively the only situation in which 
intentions matter in marriage contracts. 

The ruling on jest in a marriage contract is apparently universal: 
an explicit expression of marriage, even in jest, is valid and binding. 
The proof text is an oft-cited ~adlth: "There are three things in which 
joking is treated as earnestness, and earnestness is taken as earnestness: 
divorce (taliiq) , marriage (nikii~), and revocation of divorce (rrg'a)."12 In 
short, the speech act of a marriage contract is unaffected by an intent 
to jest, and a joke is simply assessed terms of explicitness, like any 
other statement of marriage. Of course, one can imagine both parties 
deciding not to pursue a marriage under such circumstances, but the 
legal texts envision adherence to the ~adlth. This is consistent with wider 
views of a marriage contract-if formally sound, it is valid and binding, 
regardless of intent, and jest is simply a subset of intent. 

Jurists disagree about a marriage contracted while intoxicated. As 
with jest, intoxication generally is treated as irrelevant. However, some 

H On the I:Ianafi position, sec Johansen, "Valorization," 74. Ibn Qudama says "a 
marriage contracted in jest or under coercion (taiji'a) is valid" (al-1Yfughnz, 9463). 

" Ibn Rushd, Bidqyat al-mujtahid, 2:4; D]P, 2:3; and Schacht, "Nika\:l." 
10 Spectorsky notes that this approach to the consent of a virgin is taken because 

"she is presumed to be shy" (Marriage and Divorce, 9). 
II Ibn Qudama, al-Mughnz, 9:407-408. Note that this principle is not consistently 

applied outside of marriage. Here Ibn Qudama implies that objective acts arc direct 
indicants of intentions, but this is often not assumed to be the case, as in divorce law, as 
will be seen below. 

12 Ibid., 9:463. There are several variants of this ~adzth, including another cited by 
Ibn Qudama: '~ marriage, divorce, or emancipation done playfully is binding." Ibn 
Qudama, as previously noted, here also says "a marriage contracted in jest or under 
coercion (taij"i'a) is valid." 

~, 
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analogize intoxication to insanity, and thus treat it as a loss of compos 
mentis and the accompanying ability to enter a valid contract. Malik 
considers marriage and sales contracted while intoxicated to be invalid, 
but holds the intoxicated person liable for divorce, manumission, and 
injuries or homicide; Abu I:Ianifa holds the intoxicated person liable 
for all acts, though some of his followers disagree. 13 Others deem the 
speech of an intoxicated person void, but hold him liable for physical 
actions. I f Similar disagreements arise over a divorce pronounced under 
the influence, as we will see below. 

Jurists debate the use of terms other than nika~ and tazwfj. The 
I:Ianafi Mu~ili, for example, considers the contract valid if it employs 
not only the terms nikii~ or tazwij, but also hiba (gift), ~adaqa (giving, 
donating), tamllk (ownership, control), bay' (sale), or shira' (purchase).l; 
Mu~ili makes no mention of niyya or any other terms for subjective 
states, but simply expands the sphere of type I pronunciations of mar
riage. In general, l\;lalikis and I:Ianafis allow the terms hiba, bcry', and 
~adaqa, while Shafi'is insist on using nika~ or tazwfj.16 

Il Ibn Rushd, Bidiiyat al-mujtahid, 2:82; DJP, 2:98. 
I f Ibid. According to Ibn Rushd, "The reason for their disagreement is whether 

the bukm (assessment) is the bukm of the insane, or there is a difference between [the 
intoxicated and the insane]. Those who hold that [the intoxicated] and the insane are 
similar, for both have lost their senses, and the condition of liability is sanity ('aql), say 
that l the pronouncement of divorce of the intoxicated one] does not come into effect. 
Those who hold that there is a difference bctwcen them because the intoxicated person 
had muddled his senses by his own volition, in contrast to the insane person, say that 
[the divorce] is effective." Note that the DJP translation mistakenly inserts the word 
"not" into the second case, wrongly implying that the divorce of the intoxicated person 
who "has muddled his senses by his own volition" is also not effective. 

I', Mii~il1, al-Ikhtiyar, :-r83; he docs not allow terms of 'rent' (ijam). 
II; Ibn Rushd, Bidiiyat al-mujtahid, 2:4; DJP, 2:3. Ibn Rushd observes rather obscurely 

that "The reason for their disagreement lies in whether [marriage] is a contract in 
which, along with intention (niyya) , a particular word is required, or whether the 
employment of such a word is not necessary for its validity. Those who attach it to 
the category of contracts that require the consideration of both factors [i.e., word and 
intent] say that a marriage cannot be contracted except by [explicit] use of the terms 
nika(l or tazwzj. Those who say [particular] words are not a condition of [a marriage 
contract], in keeping with contracts in which [particular] words are not a condition, 
permit marriage by means of any word that renders the legal meaning (ma'na); that is, if 
the word and the legal meaning are consonant." Here Ibn Rushd seems to attach niyya 
to all marriage contracts, whether they use the two explicit terms or a narrow range 
of terms deemed by some to have the same effect, the 'legal meaning' of a marriage 
contract. This seems to treat niva as the basic sincerity of the speech act. However, the 
texts I have consulted do not employ niJ!ya in this manner, that is, as a requisite of all 
marriage contracts. 
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Ibn Qudama asserts that "if the khatib (male person seeking betroth
al) says to the wall (the agent of the woman) 'do you marry?' (a
zawwqjta) and he replies 'yes' and he says to the husband 'do you 
accept' and he replies 'yes', then the marriage is contracted if there 
are two witnesses present." However, Shafi'i insists on more explicit 
wording than just 'yes'-the wall must say "I marry you to my daugh
ter (zawwa:jtuka ibnatf)" and the man must reply "I accept this marriage 
(qabiltu hadhii al-tazwlj) because these two [statements] are the two fun
damental features (arkan) of the contract and there is no contract with
out them."17 According to Ibn Qudama, Shafi'i insists on explicit use of 
the terms nika~ or tazwij in both the offer and the acceptance "because 
this would [otherwise] be kinaya in marriage involving niyya and hidden 
ideas (al-ir/miir) , and the contract cannot be based on these, just as [it 
cannot be based on] expressions of 'gifts' or 'sales'." In short, Shafi'i 
defines simply saying 'yes' as type 2 speech, and insists that the mar
riage contract must be type I. Ibn Qudama says that when someone 
simply answers 'yes' to a direct and explicit question it is binding. This 
is not a disagreement about the necessity of type I speech, but about 
what qualifies as such. 

In support of this kind of formalism, Ibn Qudama cites a Qur'an 
passage, 33:50: "0 Prophet, We have made lawful to thee ... any 
believing woman who offers herself to the Prophet if he wishes to wed 
her-this is limited to thee, and not for the believers."18 Ibn Qudama 
takes this as proof that a marriage contract without the words nika~ or 
tazwij is only allowed for the Prophet. 19 Ibn Qudama gives the following 
noteworthy explanation: "This is because witnessing is required for 
a marriage, and indirect expressions (al-kinaya) are made known [or 
'made effective'20] by nryya and it is not possible to witness the niyya, for 
[the witnesses] lack access to it (li'adam ittila'ihim 'alcryhii), so this is necessarily 
not a [valid] contract and in this it is different than all other contracts 
and from divorce. "2 I That is, kinaya expressions cannot enact a marriage 

17 Ibn Qudama, al-Mughnz, 9459-460. 
IH Ibid., 9:460. 
19 Thus one cannot contract a marriage this way, with such terms as 'hire' (al-y'am), 

'permission' (al-ibii(w) , or 'lawfulness' (al-ibla0, because these are not explicit (bi-fanb) 
[references to] marriage, so it is not possible to contract by them. Ibid., 9460-461. 

2[) The edition used reads tu'lamu, but the editor notes that two manuscripts here 
read ta'malu, which in my opinion is probably correct (9:461, n. 15). 

21 Ibid., 9:461, emphasis added. 
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because they depend on niyya, and niyya cannot be known by the 
witnesses who validate the marriage. On this view, the requirement 
of witnesses to the contract necessitates the formalism characteristic of 
marriage law. 

In sum, jurists consistently exhibit a relatively strict formalism re
garding marriage contracts. Only explicit, direct (type I) expressions 
are allowed, though the jurists disagree over the exact boundaries of 
this category. The basic sincerity of the pronouncement does not mat
ter, nor does any element of complexity. Ibn Qudama gives one pos
sible explanation for this formalism, namely that, because it cannot 
be confirmed by witnesses, intent (niyya) cannot be a part of a mar
riage contract. Alternatively, Johansen, as noted above, suggests that 
this formalism emerges because contracts of social exchange implicate 
social ranking by classifying "people into those whom one can marry 
and those whom one cannot" and thus imply "a high social risk of 
rupture and conflict, because the refusal of a demand in marriage ... 
indicates negative ranking and classification. "22 In short, "the subject 
matter is much too explosive and the risk of frustration and strife too 
important to leave the parties the same range of maneuvering that 
they enjoy in commercial exchange."23 In social exchange, then, too 
much is at stake to include objectively non-verifiable matters such as 
intentions, because such loopholes could threaten the marriage and the 
social order. Whether this sociological theory fully explains the jurists' 
motives is beyond the scope of our inquiry, but it seems to be at least 
plausible. It accurately predicts a deemphasizing of intent in marriage 
law, and nothing in the legal texts proves the theory false. We will have 
more to say on this particular theory below. 

Part 2. Divorce 

A. Unilateral or Repudiatory Divorce: Talaq 

Many jurists cite a ~adlth to the effect that "the most loathsome of 
things permitted by God is divorce (talaq)."24 However loathsome, it 

n Johansen, "Valorization," 73. 
21 Ibid. 
21 See, for example, Ibn Qudama, al-/vfughnl, 10:324, for two variants of this ~adlth. 
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is generally agreed that divorce is permitted. 2
' Most forms of Islamic 

divorce hinge on a performative utterance. In contrast to its role in 
marriage, intent plays a major role in divorce, and as with their general 
approach to contracts, the jurists assess a divorce pronouncement in 
terms of both basic sincerity and according to the potential complexity 
of intentions behind the pronouncement. Jurists treat certain explicit 
terms as binding regardless of intention, and also allow a relatively 
wide range of metaphorical or indirect terms if intended as divorce. 
Further, an expression of divorce may count for more than a single 
pronouncement if so intended. 

Divorce can take a variety of forms, but the most basic and promi
nent in the texts is called ta1aq (lit. 'release [from marriage]', some
times translated as 'repudiation'), which itself can take several forms.26 
The husband makes a verbal pronouncement of talaq after the wife 
has finished a menstrual period and before he resumes sexual relations 
with her. She then begins her 'idda, a waiting period of three menstrual 
cycles, or three months if she does not menstruate, to establish whether 
she is pregnant-if she is pregnant, the 'idda ends at delivery. The 'idda 
also allows opportunity for reconciliation. The husband may revoke 
most formulations of ta1aq during the 'idda, but if he does not, the cou
ple may reconcile only with a new marriage contract. Certain verbal 
formulations are considered irrevocable (bii'in), and even if pronounced 
only once they necessitate a new marriage contract for reconciliation. 
A couple may divorce and remarry twice, but after a third divorce they 
can only reconcile after the wife has married and divorced another hus
band.27 Similarly, three pronouncements of ta1aq during one 'idda make 
the divorce irrevocable, and the couple may then reconcile only after 
her marriage to, and subsequent divorce from, another man. While 
they often frown on such 'triple talaqs', calling them makriih (detestable) 

25 See ibid., 10:323; as Ibn Qudama obscrves, "!aliiq dissolvcs the marriage contract, 
and this is legal (mashriij, and thc basis (al-a-il) of this legality is the Book [i.e., the 
Qur'an], the sunna, and consensus." 

26 For a general discussion, see Schacht, Introduction, 163-166; and Spectorsky, Mar
riage and Divorce, 27-28. 

27 See Ibn Rushd, Bidayat al-mujtahid, 2:63-64; DJP, 2:75-76; and Spectorsky, Marriage 
and Divorce, 27-28. For some reason, onc common understanding of Islamic divorce 
closely resembles that of Dcnny, who asserts that "The formula 'I divorce you' is 
uttered three times, the first and second being followed by a prescribed waiting period" 
(Introduction, 279). As noted below, such repetition is allowed, but is not required. 
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or ta1iiq al-bid'a (divorce through innovation), most jurists consider these 
valid and binding. n 

Intent matters in ta1iiq in two general ways: first, in terms of 'basic 
sincerity', as certain phrases are binding regardless of intent or sincer
ity (type I), while some must have been intended as taliiq in order to 
actually be ta1iiq (type 2), and all others simply cannot count (type 3). 
Second, intent matters in terms of 'complexity', or the wider effects of 
intentional action. The key issue here is the number of taliiqs effected by 
a given pronouncement. Although an explicit statement of number is 
usually binding, the husband's intent can potentially increase the num
ber of taliiqs effected by a single pronouncement, but can never reduce 
the 'number effect' of an explicit statement. In short, intent potentially 
enters into ta1iiq by affecting the validity of a type 2 pronouncement, 
and/ or by increasing the 'number effect'. The jurists employ the term 
nryya extensively in discussing divorce, but they also use other terms 
(e.g., irMa and qa0d) more or less synonymously. 

Because the exact wording of a pronouncement of taliiq determines 
its precise legal effects, fiqh discussions of the topic are decidedly casu
istic. 29 Susan Spectorsky usefully delineates ten categories of taliiq, and 
while not exhaustive or necessarily reflective of the explicit taxonomy 
used infiqh texts, this helps to clarify the matter. Since I will use it as a 
framework for my own analysis, I will quote it at length: 

In the first category are those statements that clearly result in divorce, 
such as statements that include the use of a word with the root letters 
t I q, as well as those that do not include such a word but are treated 
as unambiguous circumlocutions. In the second category are ambigu
ous circumlocutions that result in divorce only if the speaker intended 
them to. Discussion of both of these categories includes the question 
of whether these statements effect single, double, or triple divorce, and 
whether the speaker's intention is to be taken into account. The third, 
fourth, and fifth categories all consist of statements that are treated as 
oaths, that is, as commitments to future action. A man can be released 
from an oath either by fulfilling it or by expiating it with a compen-

2B Ibn Rushd says Abu I:Ianifa held that sunna calls for the husband to make a single 
pronouncement of repudiation during three successive periods of purity, while refrain
ing from sexual intercourse; Malik held that sunna only calls for a single pronounce
ment, and additional pronouncements deviate from sunna (Bidqyat al-mujtahid, 2:63~64; 
D]P, 2:75 -76). 

2'1 Schacht also attributes this casuistry to the fact that "repudiation is a disposition 
with immediate effect" (Introduction, 164). That is, the stakes are high at the moment 
of the pronouncement, so precision and clarity in establishing the legal taxonomy of 
various possible forms of expression is needed. 
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satory action. In the third category are, for example, conditional state
ments by means of which divorce is made dependent upon the occur
rence of a future event or upon ascertaining whether a certain fact is 
true. The fourth category consists of general statements such as '~ny 
woman I marry is divorced." In the fifth category are statements includ
ing the words "God willing" (i.e., making an exception: istithnii' or thunyii). 
Then, sixth, there is silent divorce, when a husband does not utter a 
divorce aloud but thinks it; and seventh, a divorce statement made under 
coercion. Category eight contains questions not about the nature of the 
divorce statement per se but about the status or condition of the hus
band who makes the statement. Category nine concerns the divorce of 
the husband who is terminally ill. Category ten addresses the question of 
whether the sale of a female slave automatically results in her divorce. 3

(J 

Before taking these in order, I will begin with Spectorsky's seventh, 
eighth, and ninth categories, all of which deal in some way with the 
"status or condition of the husband who makes the [divorce] state
ment," his mental capacity and free will. In the first place, the hus
band must be mukallcif, although a minor may be allowed to divorce 
if deemed sufficiently mature, and a slave has the ability to divorce, 
but cannot be forced to do so. ~l A divorce pronounced while sleep
ing has no effect, nor does the divorce of the insane (mqjniin) or deliri
ous; a deaf or mute person may divorce through indications other than 
words, provided he is understood. 32 Regarding ta1iiq pronounced under 
intoxication, most jurists hold it binding, as they do with a pronounce
ment of marriage. For example, Ibn f.lanbal follows ShaHi in validating 
the divorce of the intoxicated man. 3:

1 According to Ibn Rushd, most 
jurists say the intoxicated person's mind is muddled by choice, so his 
acts are binding; if one is foolish enough to act while drunk, he must 
face the consequences. f.lanafis, however, disagree among themselves, 
with Abu f.lanifa holding the intoxicated liable for all acts, while his 
disciples liken the intoxicated to the insane and disregard his taliiq.'-l 

As for coercion (Spectorsky's seventh category), most jurists hold 
ta1iiq pronounced under duress invalid, with two exceptions. First, some 

'111 Spectorsky, Jtfarriage and Divorce, 28~29. 
~l See ibid., 36, 130, 131, 165. 
32 See ibid., 36, 105, 110. 

33 See ibid., 36~37. As seen above in the case of marriage, the disagreement here 
reflects a disagreement over the legal agency of an intoxicated person. In the case of 
divorce, Ibn Rahwayh (d. 238/853) assesses liability according to degree of intoxication 
(See ibid., 37 [and 37, n. 131], 73~74, 120, 127, 164-165). See also Linant de Bellefonds, 
Trail!! de Droit Musulman Compare, 2:344~345. 

34 Ibn Rushd, Bidqvat al-mujtahid, 2:82; D]P, 2:98. 
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Shafi'is hold that if the husband is under duress, yet still intends the 
divorce to be effective, it is.'') In this view, while words may be coerced, 
intentions cannot be; the coercion is seen as coincidental to the intend
ed pronouncement, which is held binding. Second, as they do with 
marriage, some IJanafis profess a strict formalism: coercion has no 
effect on the pronouncement, which they liken to one made in jest. 36 

Spectorsky's ninth category, divorce by a terminally ill husband, 
reflects the same situation as a deathbed commercial transaction and its 
effect on inheritance, as discussed below. As in the case of inheritance 
law, a terminally ill person faces certain restrictions, especially as his 
behavior might affect the division of his estate: if deemed terminally 
ill, his transactions are invalidated. Thus, a dying man is generally not 
allowed to divorce his wife. Such a divorce is invalid, and if the man 
dies having done this, his wife still retains her status. 17 

We may now turn to Spectorsky's first category, "statements that 
clearly result in divorce, such as statements that include the use of a 
word with the root letters t I q, as well as those that do not include 
such a word but are treated as unambiguous circumlocutions." This 
category encompasses ~arl~ speech and, for some jurists, some forms 
of kiniiya speech. 3n Two intention issues arise here: the basic sincerity 
of the pronouncement, on the one hand, and the complexity of the 

:l5 Ibid., 2:81; DJP, 2:97. S(>e also Spectorsky, Afarriage and Divorce, 36, n. 129 on 
coerCIOn. Ibn Rushd observes that "The reason for the disagreement is whether a 
person under coercion has any choice, for there is no coercion in the pronouncement 
If the words have been utter(>d of his own volition. The person co(>rced does not 
in fact possess a will for the performance of anything." That is, if he wills it, it is 
not coerced, by definition, even in a situation that looks like coercion. Ibn Rushd 
says bot~ sides of. the debate rely on the same ~adlth: "Liability is removed from my 
c?mmumty for mistake, forgetfulness, and for what they are coerced to do"; he also 
cites a Qur'an passage: " ... except him who is coerced and whose heart is still content 
with faith" (16:106). Ibn Rushd's interpretation is that a coerced person should not 
?e he~d accountable, and that intentions do not matter-his point seems to be that 
mtentlons formed under dur(>ss are no more reliable than overt actions under duress 
(2:81-82; DJP, 2:97). 

:l6 Ibn Rushd, Bidayat al-mujtahid, 2:81-82; I~7P, 2:97; Ibn Rushd adds, '?\bii Hanifa 
d~ercntiates between sales [where coercion invalidates the transactionl and !alaq, for 
!alaq IS a solemn matter (mughalla;;) , and so jest is equated with seriousness." Sec also 
Lin~nt de Bellefonds, Traite de Droit Musulman Compare, 2:342-343. 

3/ See Spectorsky, Afarriage and Divorce, 37 (and 37, n. 132), 220. 
ln Ibn Rushd, Bidayat al-mujtahid, 2:74; DJP, 2:88; he makes this distinction for 'unre

stricted ~ivorce' (al-ia1aq al-mu!/aqa) and observes that jurists "disagree over the details 
[of the dlstmctIon] between direct and indirect expression, and the legal implications of 
cach." ' 
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intention and the wider effect of the intentional action, on the other. 
In terms of basic sincerity, all pronouncements in Spectorsky's first 
category are effective regardless of intentions, and they are what I 
am calling type I speech. 39 The key question for this category of ta1iiq 
is simply what words fall into it. Most texts agree that the clearest 
and least problematic pronouncement is 'I release you' or 'you are 
released', using forms of the word ta1iiq.40 Again, such a statement is 
binding regardless of intent.41 As we will see below, jurists disagree over 
the role of intent in determining 'number' here, but all agree that, in 
terms of basic sincerity, intent does not matter for ~arl~ speech. Most 
jurists recognize the possibility of using the term taliiq metaphorically, 
if the context so indicates. For example, it is not a necessarily taliiq if a 
husband releases a wife from physical shackles and says to her 'you are 
released (tiiliq)'. 42 

Some jurists, especially Malikis and I:Ianafis, "hold that the only ~arl~ 
term is ta1iiq, and any other expression is kiniiya."4l However, many 
jurists add other terms and phrases to this category. Shafi'i and some 
Zahiris count three terms as ~arl~: ta1iiq, firiiq (separation), and sarii~ 
(release), because they are mentioned in the Qur'an.H Shirazi says that 
"if one addresses [his wife] with one of these terms, then says 'I meant 
(aradtu) something other [than ta1iiq], but my tongue slipped', this claim 

39 Note that Spectorsky's first category does correspond exactly with my type I, but 
it does not correspond exactly to Jarl~; all Jarl~ speech fits Spectorsky's first category 
and my type I, but so does some kinaya speech, at least according to some definitions. 

40 'Taliq', an adjectival form, can only apply to females and thus does not take 
the usual grammatical feminine marker of ta' marbiiia (Spektorsky, Marriage and Divorce, 
28, n. 99). She cites W Wright, A Grammar of the Arabic Language, 3'd ed. (Cambridge: 
Cambridge University Press, 1967), u87. . 

41 See, for example, Ibn Rushd, Bidqyat al-mujtahid, 2:74-75; DJP, 2:88-89; Mii~ili, 
al-Ikhtiyar, T 125. 

42 Ibn Rushd, Bidayat al-mujtahid, 2:75; DJP, 2:89· 
4:, Ibid., 2:74; DJP, 2:88. 
44 Ibid. The Zahins do not allow any other terms for divorce, only these three 

mentioned in the Qur'an. The text continues interestingly: "Those who hold that 
divorce is not effective except by these three words do so because the shar' employs 
only these words, so using them [to enact a ialaq] is an act of obedience ('ibiida), 
and the [exact] expression is legally determined [rather than rationally determined]. 
Thus it is obligatory that such use be confined to the words laid down by the shar'" 
(2:74). The DJP translation (2:89) is an example of the difficulties caused by translating 
'ibiida as 'ritual': the translation renders this "their [i.e., the three terms'] use is a kind 
of predetermined ritual," which garbles the meaning. The translator does, however, 
helpfully indicate that Ibn Rushd here is distinguishing betwecn revealed and reasoned 
proofs. That is, the reason these three terms can be used is because the revealed sources 
so indicate, not because human reason or logic establishes them as legally binding. 
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is not accepted, for it runs counter to what is manifest." Likewise, if 
he claims to have meant one of these explicit terms metaphorically, his 
claim is not accepted, as it runs counter to established usage!' Various 
other phrases are sometimes added to the list of terms considered 
valid and binding regardless of intent-for example, 'Anti khal!yya', 
'Anti bariyya' (both meaning 'you [feminine singular] are free'), and 
'Anti bii'in' ('you are separated/cut ofr)-though it is not always clear 
why a given phrase has the effect it does. +6 A related issue is the 
possibility of ~jest' or 'play' in pronouncing taliiq. Many texts cite a 
variant of the ~adzth quoted above regarding jest in marriage (i.e., 
"There are three things in which joking is treated as earnestness ... ").41 
Thus, as with jest in marriage, if the pronouncement is formally a 
~arl~ pronouncement of taliiq, then the fact (or the claim) that it was 
made in jest or play is of no consequence. ~H When discussing this set 
of issues, Shirazi recognizes a crucial general difficulty, that of reliably 
assessing intentions based on outward expressions, and he also seems 
to express some discomfort with the call to disregard intentions for 
explicit statements of talaq. He asserts that, although the court holds a 
man accountable for the manifest meaning of his expression, God will 
recognize his true intention !yudayyanufima baynahu wa-bayna Alliih taCalii 
li-annahu ya~tamilu mii yudCzhz).+9 This suggests that Shirazi recognizes the 
assessment of the court to be provisional (a matter I will return to 
below, in regard to penal law). 

+.\ Shirazi, al-1Huhadftdhab, 4:292. 
4G The three phrases mentioned are generally seen as effecting a triple divorce with 

a single pronouncement (see Spectorsky, l'vlarriage and Divorce, 30 [and 30, nn. 104-105], 
70 ; Spectorsky notes that Ibn I:Ianbal does not approve of these phrases). Regarding 
the term balta ("cut off"), Ibn I:Ianbal effectively equates this with kha1iJlYa, bariyya, and 
bii'in divorces (i.e., triple/final), while Ibn Rahwayh prefers to ask the husband about 
his intention regarding the revocability of the pronouncement (ibid., 30 [and see 30-31, 
n. 107]; "balta" figures in several important ~adiths concerning the Companion Rakana 
b. 'Abd Yazid, who reportedly divorced his wife using this term, then was allowed by 
the Prophet to return to her). Ibn I:Ianbal says the phrase "you have free reign" effects 
triple divorce regardless of intention. A single !aliiq, regardless of intention, results from 
"I have no wife," "I make a gift of you to your family" (but if the woman's family does 
not accept her, the words have no legal effect), and "begin an 'idda" (which can be 
repeated three times in a row, and if intended to be a triple divorce, it is) (ibid., 31). 

+7 See, for example, Shirazi, al-lvluhadhdhab, 4:29T "There are three things in which 
earnestness is treated as earnestness, and joking is treated as earnestness: marriage 
(nikii~), divorce (taliiq), and revocation of divorce (raj'a)." 

IH See Linant de Bellefonds, TraiM de Droit Musulman Compare, 2:34 1 -343. 
+9 Shirazi, al-AJuhadhdhab, +292. See also Nawawi, 18:239-241. 
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Interestingly, the prospect of writing-as opposed to speaking-one's 
pronouncement of taliiq also raises similar q~esti~ns. ~hirazi says. ~f 
this situation that, "If one writes a taliiq to hIS WIfe usmg an exphClt 
(~arl~) expression, but does not intend [it to be ta1aq]: it is not talaq: .for 
writing may be deemed capable of enacting a ta1aq if the handwntmg 
passes examination, but it cannot enact a taliiq on its own [with~ut 
n9>ya]." That is, the same terms that when s.poke~ can be e~ectIVe 
regardless of intent are only effective when wntten if accompamed by 
n9>ya. However, Shirazi observes that jurists disagree over a written ta1iiq 
accompanied by n9>ya. Some say writing simply cannot enact a ta1iiq, 
which must be spoken, while for others such a written ta1iiq is valid, 
"because the letters convey the meaning of ta1iiq, and so they can enact 
a taliiq just like speech."50 But if one does allow written ta1iiq, it must be 
both ~arl~ and accompanied by n9>ya. Put differently, written, ~arl~ taliiq 
is type 2 discourse, .not type I, in an odd instance of explicit discourse 

being dependent on intent. 
Spectorsky's second category encompasses "ambiguous circumlocu

tions that result in divorce only if the speaker intended them to." This 
corresponds directly to what I am calling type 2 speech, and largely, 
though not completely, to what the jurists call kinii)iat al-taliiq (allusive 
expression of taliiq) The categories diverge in that kinii)iat al-talaq bleeds 
into type 3 speech, that which is too ambiguous to count regardless 
of intent. Whereas intent (in terms of basic sincerity) plays no role in 
type I speech, it plays a crucial role here, determining the identity and 
validity of a given speech act as taliiq or otherwise. Again, I will address 
the issue of basic sincerity first, returning below to the issue of complex 

intentions. 
Shirazi exemplifies the typical approach to kinii)iat al-taliiq. He asserts 

that a great many words can be used as kinii)ia expressions of divorce-
in fact, he gives some twenty examples (e.g., bii'in, khal9>ya, bar9>ya, ~urra, 
wii~ida, abCadz, aghrabD, and notes that his list is not exhaustive. He 
observes that each term can "imply taliiq or not," and explains: 

If the speaker [i.e., the divorcing husband] intends (nawii) by [one of these 
terms] laliiq, then it is lalfiq, and if one does not intend by it lalfiq, then 

50 Ibid., 4:301. Ibn Naqib and his commentators make a similar point, 414-415, and 
see chapter 4, n. 23 above. Sec also Brinkley Messick, "Indexi~g the ~clf,". 172- 174; 
Messick's sources confirm Shirazi's view that written taliiq IS valId only If so mtended, 
regardless of explicitness. What Messick calls "traceless 'writing'," such as in the air or 
on water, however, canDot be effective even if supported by mtent. 
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it is not talaq. This is like refraining from food and drink, and whether 
one has thus undertaken a fast or not; if one intends by this [refrainingJ 
a fast, then it is a fast, and if one docs not intend a fast, then it is not a 
fast. 51 

In kiniiyat al-taliiq, outwardly identical speech acts are differentiated by 
intent, and certain phrases enact a taliiq only if so intended. However, 
intent cannot make just any phrase into a kiniiya form of divorce, 
for norms of usage also partly determine the parameters of kiniiya 
expressions. Shirazi asserts that if "the use of [a given] phrase in the 
context of marriage is not customary (muta'iirif), it enacts a {aliiq if there 
is nfyya [and if ta1iiq is] among the [possible] meanings, and it does not 
enact {aliiq without nfyya, as is generally true of kiniiya."52 There are 
limits, then, to type 2 speech, and if a word or phrase does not carry 
sufficient connotations of divorce, intention cannot make it effective as 
{aliiq. (As we will see below, intent alone, with no verbal expression, 
cannot enact a taliiq.l1) The exact boundaries of type 2 speech remain 
vague, as custom and context determine the parameters of what can be 
made, by intention, into a valid pronouncement. 

Before continuing with Spectorsky's categories, we must address the 
issue of complex intentions in the first two categories. For Spectorsky's 
first category, intent in terms of basic sincerity has no effect on the legal 
standing of the pronouncement .. For Spectorsky's second category the 
intention for a pronouncement to count as divorce is decisive. In both 
of these categories, intentions are also potentially complex, especially 
in terms of number, meaning the number of {alfiqs enacted by a given 
pronouncement toward the total of three allowed before a marriage is 
irrevocably terminated. In other words, intent has a dual role in taliiq, 
affecting both basic sincerity, and complexity/number, and these roles 

51 ShiraZi, al-Muhadhdhab, 4: 294-295 . 
. 52 Ibid., +295, emphasis added. Additionally, Shirazi discusses the timing of niyya in 

kzni!yat al-Ialfig, noting that jurists disagree over whether the n!J!Ya must accompany the 
entire pronouncement, or if instead the niyya can be present merely at the start or finish 
of the pronouncement. ShiraZI analogizes the situation to that of prayer, and holds that 
in kini!yat al-!alfig, as in fa tat, the niJ!Ya must be present throughout (4:295-296). Here we 
see a partial return to the technical considerations characteristic of discussions of niyya 
in figh al- 'ibiidfit; this is an unusual usage in this sphere, where niyya is generally treated 
in a non-technical manner, interchangeable with other intention terms. 

.5:1 Shirazi notes that certain phrases and words do not enact !alfiq regardless of 
intention, "because these expressions do not convey !alfiq, and if we were to [allow 
that] these enact !alfig, we would [allow] enactment of !alfiq by sheer intention [with 
no verbal expression], and we have already established that !alfiq cannot be enacted by 
sheer intention" (ibid., 4:296). 
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are independent of one another. Number can be determined either 
by the explicit content of the pronouncement, or, in some cases, by 
the speaker's intention.54 Shirazi states that "if a man addresses his 
wife with [an explicit] expression of [singular] ta1iiq ... while intending 
(nawii) two or three ta1iiqs, it is so enacted." He analogizes this to 
kiniiyat al-ta1iiq, where the nfyya is what makes the expression effective.55 

However, jurists disagree about a husband explicidy saying 'You [are 
divorced] once', while intending two or three ta1iiqs-some jurists say 
the additional ta1iiqs are valid, others do not. 56 In general, however, 
any explicit statement of number outweighs a divergent intent, but 
an implicit singular ta1iiq (that is, an explicit statement of ta1iiq but no 
explicit statement of number) may be increased in number by intent. 
Non-verbal indications of number, such as holding up three fingers 
while pronouncing an implicitly singular ta1iiq, are binding if the verbal 
expression is of type I, or of type 2 and intended as ta1iiqY Intent can 

54 Shirazi holds that a single !alfiq is enacted if the husband says 'you are divorced 
part of a divorce', or 'half a divorce'; if he says 'three halves', or one and a half, some 
jurists consider this a single !alfiq, others consider it two !alfiqs; if he says 'half of two 
divorces', some consider this one !alfiq (i.e., half of two), others two (since saying 'half a 
divorce' enacts one, doubling this would enact two) (ibid., 4:30 7-308). 

.55 Ibid., 4:302-30 3. Shirazi cites as a proof text a ~adlth using the term irfi~a. He s~~s 
"the expression implies the number," indicating that niyya does not overnde exphClt 
expression. Ibn Rushd similarly notes that "There is disagreement over the case of 
a man saying to his wife 'you are divorced' and then claiming that he meant (arfida) 
thereby more than one !alfiq, either two or three. Malik says that it is as the man intends 
(nawii), and this is binding on him. This is al-Shafi'i's opinion [also], unless the man 
[explicitly] restricts what he says, such as saying '!alqa wfi~ida' (a single divorce) ... Abu 
Hanifa said that the word !alfiq does not effect [multiple !alfiqs] because singular words 
do not imply multiple numbers, neither indirectly nor directly" (Bidayat al-mujtahid, ~2:75; 
D]P,2:89)· 

51i Shirazi endorses the latter opinion, noting that otherwise this would amount to 
"enacting !alfig on the basis of niyya [alone], and this is not permitted" (al-Muhadhdhab, 

4:30 3). 
57 Shirazi says of non-verbal indications of number that, "If one says 'you' and holds 

up three fingers, intending by this triple !alfiq, it comes to nothing, because s.imply 
saying 'you' is not an expression of !alfiq, and !alfiq cannot be enacted by nryya WIthout 
verbal expression. But if one says 'you are divorced' while [intending triple !alfig and] 
holding up three fingers, a triple [lalfiq] is enacted, for gesturing this way with the 
fingers indicates the number [of !alfiqs] intended" (ibid., 4:303). In the first case here, the 
gesture is really not an issue, for the expression is simply not explicit enough to count 
(it is type 3 speech), and so regardless of niyya, there is no effect. In the. second case 
the expression is explicit enough to enact !alfiq; if a jurist holds that the nryya. ca.n then 
determine number, the gesture, it seems, would be redundant. However, for aJur~st who 
does not sec niJ!Ya as determinative of number, the gesture can take the place of words 
in explicitly expressing the niyya regarding number. ShiraZI does not consIder all the 
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also be determinative when grammar is ambiguous, such as saying 'You 
are divorced once in (fi) two', where 'in (fi)' might mean 'plus', for which 
the term ma' is usually used. SB 

While a pronouncement explicit in basic form and number is bind
ing regardless of intent, there seems to be some resistance to recog
nizing a single pronouncement as triple ta1iiq, leading to some rather 
convoluted rules. Saying 'you are divorced thrice' is binding as a triple 
divorce. However, if the husband instead repeats the phrase 'you are 
divorced' three distinct times, intentions come into play. If he does 
not intend multiple taliiqs, the first pronouncement alone is binding. 59 

Shirazi says that the assumption is to treat the repetition as mere 
emphasis (ta'kzd) of a single pronouncement. However, if the man in
tends the repeated phrases to be a 're-commencement' (al-isti'niif) of 
the pronouncement of ta1iiq, then each repetition counts as an addi
tional taliiq. The husband may mix and match, so to speak: the first 
pronouncement may be meant as !aliiq, the second as emphasis, and 
the third as re-commencement, effecting a second ta1iiq.GO Shirazi adds 
that if the husband uses different explicit (~ari~) terms for divorce (!iriiq 
or sarii~) each time, rather than repeating the exact same phrase three 
times, then each pronouncement is binding, regardless of intent. 61 Ju-

hypothetical possibilities, such as holding up three fingers while intending two !aliiqs; 
presumably he considers. a~ explicit indication of number by gesture to be binding. As 
we saw, however, some JUrIsts allow saying 'one' and intending and enacting two or 
three; presumably these would allow the same in gesture, although the texts do not 
explicitly say this. -

58 Shirazi gives the example of saying "'You are divorced once in (fi) two'; [in this 
case] you look [into the matter]: if he intended (nawii) one !aliiq plus (ma) two [more], 
then he has enacted three, since 'if' can mean the same as 'ma'''' (ibid., 4:3(4). Here 
the speaker's intentions determine the effect of indeterminate grammar. Shirazi adds 
that If the speaker has no niyya at all (lam yakun lahu niyya), again one must investigate, 
and If the speaker does not know arithmetic, and thus did not intend the results of the 
arithn:etic (i.e., adding the !aliiqs he pronounced), then it is a single !aliiq; the speaker's 
mtent10ns are here measured objectively, but are still deemed determinate. This is "like 
a f?reigner pronouncing a !aliiq in Arabic and not knowing the meaning of his words" 
(IbId.). If the man does know arithmetic, some consider this one !aliiq, others consider it 
two. 

-,'I Ibid., 4:305-306; Shirazi notes that one opinion attributed to al-Shafi'i is that all 
~hree ~ronouncements arc binding; one opinion attributed to Malik held that only one 
IS bmdmg regardless of n~Da. 

611 Ibid., 4:306. Here Shirazi treats 'niDa' and 'irada' as effectively interchangeable, 
each referring to the subjective intentions of the speaker. 

61 Ibid., 4:306-307. Here again Shirazi observes that, although the court holds the 
man. acco~ntable for the. manifest meaning of his expression, God will recognize his 
true mtent10n iyuday'yanujzmii bqvnahu wa-bqyna Alliih ta'iilii li-annahuya~tamilu miiyud'lhz}. 
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rists are more apt to treat any expression of multiple ta1iiqs as binding in 
a non-consummated marriage, allowing such a union to dissolve more 
easily than a consummated marriage. 

Spectorsky's third and fifth categories may be taken together. Cate
gory three consists of conditional pronouncements of ta1iiq, while cat
egory five concerns a specific form of condition, the istithnii' (saying 
'God willing'). In a conditional (muqayyida) pronouncement, the hus
band establishes some sort of contingency that brings a (aliiq into effect. 
A common example is the husband telling his wife, 'If you enter the 
house of so-and-so, you are divorced'. Such conditions are considered 
bad form, but are generally held valid and binding. 

Ibn Rushd raises the interesting possibility of one man's ta1iiq being 
made contingent on another person's volition (mashZ'a).62 If that other 
is a mukallaf (legally authoritative) person and his or her will can be 
ascertained, then this determines the effect of the pronouncement. 
Jurists disagree over the case of a non-mukallaf person-some liken it 
to a ta1iiq pronounced in jest, and rule accordingly, while others say 
the conditional ta1iiq does not come into effect because the condition 
is not met. If the ta1iiq is made contingent on the will of God, Malik 
holds that the ta1iiq simply comes into effect, while Abu I:Ianifa and 
Shafi'i hold the opposite.6l Shirazi generally allows for the attaching 
of conditions of exception (istithnii') to a pronouncement of ta1iiq when 
such conditions are stated explicitly. He notes that the exception must 
be consciously intended (yaq~ud), for if a man simply has the habit of 
always saying 'God willing' when he speaks, this does not count as a 
condition restricting a ta1iiq.64 The tendency to disregard intent in cases 
of explicit speech breaks down here, for the exception must be both 
explicit and intended or it has no effect. 

An exception attached only silently, 'in the heart' (al-istithnii' bil-qalb) 
has no effect. This elicits an interesting comment from Shirazi: 

62 Ibn Rushd, Bidqyat al-mujtahid, 2:78-79; D]P, 2:93-94. 
63 Ibid., 2:79; D]P, 2:94. Ibn Rushd asserts that the key issue regarding exemptions 

is whether one holds that a future situation can affect a present act. That is, the 
pronouncement constitutes an act in the present, while the exemption refers to a 
future occurrence; those who hold that the future has no effect on the present hold 
that exemptions have no influence on the validity of the pronouncement. 

6+ Shirazi, al-Muhadhdhab, 4:317; note that here 'habit' ('ada) implies that an act is 
non-intentional. He also observes that jurists disagree over the niyya of such condi
tionality (niyyat al-istithnii'). Some hold that the niyya for the condition must be present 
throughout the entire statement of divorce with its accompanying conditions, others 
that the niJya must simply be formed before finishing the statement (4:3 18). 
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If one pronounces talaq on his tongue, but makes an exception in his 
heart, [what is] manifest [is binding]; if he says "you are divorced" and 
intends (nawa) in his heart "God willing," the exception is not valid and is 
not considered in the legal assessment, and it is not recorded [as a legal 
decision], because the explicit expression is stronger than the nfyya (al-lrif;; aqwa 
min al-nfyya), fir the expression enacts a talaq even without nfyya, while nfyya does 
not enact !aliiq without expression. 6.0 

The {arl~ expression discussed here is binding regardless of intention, 
and an intention of exception without verbal expression has no stand
ing. Intending an exception is a matter of basic sincerity-that is, it is 
akin to explicitly pronouncing a straightforward talaq while intending 
something else. Disregarding such an exception is consistent with the 
general approach to {arl~ speech: intention simply does not matter, and 
formalism predominates. The one major exception to this rule is that 
of number, which emerges as the only intention that can be effective 
without verbal expression. 

As for attaching positive conditions (shuriit, sg. shart) , Shirazi focuses 
on explicit statements of conditionality and explicit explanations of 
meaning or interpretations of explicit statements, as when the husband 
says 'I meant (aradtu) by this (such and such a condition)'. However, 
Shirazi mentions nryya, saying "If one says 'you are divorced from 
this month' (anti tiiliq ilii shahr), but does not have nryya, the divorce is 
enacted after that month," because the explicit phrase used (i.e., ila 
shahr) is ambiguous, and could mean either the beginning or the end of 
the month, but it must mean no later than the end of the month, and 
thus only the end of the month can be established with certainty ("for a 
taliiq cannot be enacted in this situation despite the likelihood [that he 
means the beginning of the month], just as a kiniiya statement of taliiq 
is not effective without nfyya").66 This implies that if the husband does 
have nfyya, it is decisive regarding the timing of such a !aliiq. 

Spectorsky's sixth category, silent divorce, involves some of the same 
issues as does contingent !aliiq. As with unspoken exceptions intended 
to accompany a !aliiq, many jurists give no legal weight to silent taliiq, 
that is, taliiq pronounced only in thought. Ibn I:Ianbal holds this opin
ion, for example, and includes in this assessment a divorce pronounced 

G5 Ibid., 4:318, emphasis added. Shirazi continues, "and even if [he] informed us 
about the nryya, we would thereby elevate the weak over the strong, and this is not 
allowed, as [is shown by the fact that] the sunna [cannot] abrogate the Qur'an, and a 
textual indicant (al-naFf) [cannot be] disregarded [in favor of] analogy." 

66 Shirazi, 4:341. 
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under one's breath and inaudible-even if intended, such a divorce is 
invalid. 57 Ibn Rahwayh, however, provides a rare example of a dissent
ing opinion, preferring to ascertain the man's intentions and treating 
those as determinate-though even here it seems some verbal confir
mation of the silent thought is required.68 Ibn Rushd argues that 

Those who hold nfyya [without words] to be determinate (fit-man iktqfii 
bil-nfyya) argue on the basis of the words of the Prophet ... "Actions are 
defined by intentions." Those who do not consider nfyya [determinate] 
without the words argue on the basis of [the following ~adlth]: "Liability 
of my community has been removed for a mistake, forgetfulness, and 
for what goes on in their souls" (ma ~addathat bihi anfosahii), for nfyya is 
less [determinate] than what goes on in the soul. They hold that the 
stipulation of nfyya in action by the former ~adlth does not make nfyya 
alone determinate. 69 

While I have not found other jurists explicitly employing these proof 
texts, Ibn Rushd's assertions are compelling, and point to two different 
basic approaches to intentions. Either intentions are themselves legally 
effective, or only as an element added to verbal pronouncements. How
ever, it seems that even those who would prefer to take the former posi
tion face the difficulty of knowing another's intentions, and thus would 
likely be forced to refer to either context or an explicit inquiry, asking 
the man what his intentions are, thereby making the divorce hinge not 
on intentions per se, but on objective indications of them. 

A final issue in !aliiq, one not part of Spectorsky's categorization, is 
retraction of repudiation. Shafi'i says retraction is a matter of words 
alone. 70 Others say it may be effected through sexual intercourse, and 
this camp is divided in two: some say retraction through intercourse 
occurs only if the nryya of the husband during intercourse is that it 
effect a retraction, "because an act can only be equivalent to words 
when accompanied by nryya" (according to Malik). The other opinion 
here is that, according to Ibn Rushd, ''Abu I:Ianifa permits retraction by 
sexual intercourse both with and without nryya."71 Significantly, it seems 

67 Spectorsky, Marriage and Divorce, 36, 74, 131. 
68 Ibid., 36, and see 196. See also Nawawi, who notes that one of several opinions 

credited to Malik allows silent divorce with nryya alone (al-A1ajmu', 18:241). 

G9 Ibn Rushd, Bidiiyat al-muJtahid, 2:75; DJP, 2:90. The DJP translation inverts the 
term duna (without) by rendering it "along with," garbling the issue at hand. Here we 
see reference to a ~adlth not commonly cited in the 'ibadiit materials, one taken by some 
to trump the main nilva ~adlth, 'innamii al-a'miil bil-niyyiit'. 

70 Ibid., 2:85; DJP, 2:101-102. 

71 Ibid.; the DJP translation renders this '~bu I:Ianifa permitted recourse through 
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that the jurists conceive of retraction of taliiq as an essentially verbal 
action, a performative utterance, and allow bodily action to stand in 
for the performative utterance under certain circumstances, specifically 
when it is so intended. If Austin shows how words can be equivalent to 
actions, here we see an effort to allow actions to be equivalent to words. 

Though taliiq at first appears relatively simple, it clearly raises a host 
of intention-related issues. The general pattern, however, is clear. In 
terms of basic sincerity and effectiveness, explicit statements are valid 
and binding regardless of intent, allusive statements are valid and bind
ing if so intended, and some statements are too ambiguous to count 
regardless of intent. Any valid pronouncement can potentially effect 
one, two, or three ta1iiqs, and while explicit indications are usually deter
minative, intent can potentially establish this aspect of ta1iiq even in the 
absence of verbalization. Because the juristic default position assumes 
the lowest number of taliiqs that a given pronouncement could effect, 
intent generally only increases number. While fiqh manuals do not usu
ally discuss the issue of how intent is to be known, sporadic evidence 
suggests that a judge would be encouraged to investigate a divorcing 
husband's intent. Thus, theoretically, intent without objective indica
tion might be deemed determinative, but in practice it seems likely that 
some outward expression would be needed in a disputed case. Since 
such expression might follow the initial pronouncement by some sig
nificant interval, it seems a divorcing husband would have some lee
way to interpret his own actions as he sees fit at the later time. In this 
way, reference to intent in cases of ta1iiq appears to potentially enhance 
the husband's power, allowing him, for example, to turn a single pro
nouncement into an irrevocable divorce, or to back down from an ill
considered outburst, provided he did not use a -iarZ~ expression. 

B. Divorce by Other Means 

Moving beyond ta1iiq, there are several other means of dissolving a mar
riage. Three of these, {,ihiir, llii', and li'iin, may be grouped together 
in that each involves an oath of sorts. Each revolves around a specific 
speech act, and intent matters for each in terms of the basic sincer-

intercourse when he (the husband) meant it to be so, without manifest intention." I 
think this misses the point that intention does not matter here to Abu Hanifa. Malik 
requires n?y"ya for retraction, and the niJlYa is presumed to precede the int~rcourse, and 
so it seems that the niJIYa effects the retranion and makes the sexual intercourse licit. 
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ity of the pronouncement and its identity or place in the legal taxon
omy. Complexity and number are generally not at issue because each 
of these means of divorce is irrevocable and necessitates a new marriage 
contract should the couple regret the separation. Zihiir and llii' fit the 
basic pattern found in ta1iiq: certain explicit phrases' are valid and bind
ing regardless of intent, while other less-explicit phrases are binding if 
intended, and still other ambiguous phrases cannot count, regardless 
of intent. The primary issue, then, is determining in which category a 
given phrase belongs. 

Zihiir is the repudiation of a wife by means of a particular phrase, 
in which the husband says to his wife words to the effect of 'you are 
to me as my mother's back' (anti 'alayya ka-{,ahri umml). This form of 
divorce is generally considered non-sunna, and is often deemed repre
hensible (makriih) , yet according to most it still has binding effects.72 A 
pronouncement of {,ihiir does not immediately terminate a marriage. 
The pronouncement assimilates the wife into the category of women 
sexually forbidden (e.g., 'like my mother'); the husband must then either 
terminate the marriage by pronouncing a taliiq, which is in this case 
irrevocable, or restore the wife's licit status by performing an expiation 
(kaJfiira--freeing a slave is stipulated by the Qur'an). However, there is 
no clear limit on the amount of time the husband may delay resolution, 
leaving the wife in a state of limbo. Jurists discuss the various types and 
effects of {,ihiir statements, and the expiation of {,ihiir pronouncements. 

The most prominent intention issue here is that of sincerity, along 
with the attendant issue of explicitness. As with ta1iiq, an explicit (type 
I) expression of {,ihiir is deemed binding and has certain unavoidable 
consequences. Intentions have no role, and insincerity, jest, or intending 
a mere admonishment do not mitigate the effect. Jurists disagree over 
exactly which phrases count as explicit, but tend to be rather strict in 
limiting the range of such expressions. For example, Shirazi includes 
only statements exhibiting minor variations, such as using prepositions 

J2 This pre-Islamic practice is mentioned in the Qur'an: ''Those who pronounce 
zihiir to their wives, [the wives] cannot be their mothers, for none can be their mothers 
~ave those who gave birth to them, and using such words is iniquitous and false ... 
And those who pronounce zihiir and then wish to retract the words they have uttered, 
they should free a slave [a~ expiation] before they touch each other" (58:2-4). The 
Qur'an thus denounces the practice while indicating that it still has effects, rather th,m 
forbidding it outright. See Gerald Hawting, '1\n Ascetic Vow and Unseemly Oath?: [lii' 
and Zihiir in Muslim Law," Bulletin of the School of Oriental and Aftican Studies 57 (1994): 117; 
and see II 5 (esp. n. 9), on the various meanings of 'back'. See also Spectorsky, Marriage 
and Divorce, 39-42. 
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other than 'alqyYa (to me) that are roughly equivalent in meaning, and 
also reference to some body parts other than 'back' and to sexually 
forbidden women other than one's mother. 7:1 

As for allusive expressions of :;ihiir (kinayat al-ziMr), we again see the 
pattern of jurists distinguishing between those clear enough that the 
effect depends on intention (type 2), and those so ambiguous as to have 
no effect (type 3). Shirazi includes in the category of allusive expression 
of :;ihiir ambiguous f>hrases such as simply saying 'you are to me like my 
mother'; these are ;;ihiir only if the speaker intends them to be (he uses 
the term njyya).74 Still other phrases are simply too far from the mark for 
n-jyya to make them into ;;ihiir: "If one says 'you are divorced' (anti tiiliq) 
and intends this to be ;;ihiir, it is not ;;ihiir, and if one says 'you are to me 
as my mother's back' and intends by this a taliiq, it is not ta1iiq, for such 
statements are explicit (0arZ~) in the context of a marriage, and one cannot 
alter them from this meaning through n-jyya."7\ Here again we see the limits of 
the power of n-jyya to determine the effects of a performative utterance. 
Shirazi asserts that a type 1 pronouncement simply cannot be anything 
else, regardless of intent. Put differently, a type 1 pronouncement in one 
category (e.g., taliiq) is binding in that category and cannot be shifted by 
intent alone into another category (e.g., zihiir). 

Jurists also consider certain other ph'rases in the context of discus
sions of :;ihiir, determining whether these count as taliiq, zihiir, or neither. 
The statements in question are typically some form of :You are forbid
den (~ariim) to me' or 'What God has made lawful to me is forbidden 
to me'. For most jurists, n-jyya determines whether such statements are 
;;ihiir or ta1iiq, and thus which rules apply. If the husband has no n-jyya at 
all when making the statement, then some hold that it is neither taliiq 

73 Shirazi, al-Muhadhdhab, 4410-4''2. See also Ibn Qudama, al-Mug/wf, II:57-67. 
Shirazi gives a representative account of the variety of specific expressions considered 
:;-lhlir, such as using different prepositions to express 'to me', or referring to a grand
mother rather than a mother. He discusses certain phrases which cross the line into 
having no legal effect, such as referring to the back of one's father or of an animal. 

).l Shirazi, al-Muhadhdhab, 441'2. Ibn Rushd similarly observes that "If one says 'she 
is to me like my mother', but he does not usc the word 'back' Abu Hanifa and al
Shafi'i say that what he intends (yanwD is determinative, becaus~ he m~y have meant 
(qa(YUlidu) to indicate his respect for [his wife] and to elevate her standing. Malik said 
this is :;-ihlir [regardless of intention]" (Bidliyat al-mujtahid, '2:105; D]P, '2:1'28). Note that 
virtually any discussion of metaphorical language raises issues of intention-an allusivc 
uttcrance relies on intention and norms for its meaning. Note also that here we see Ibn 
Rushd employing niy'ya and irMa interchangeably. 

7-, Shirazi, al-Muhadhdhab, 4:4'2, emphasis added. 
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nor ;;ihiir, because the phrase alone does not clearly belong to one cate
gory or the other, and it cannot simply mean that the wife is 'forbidden' 
(rather than 'divorced'), for a person cannot make forbidden what God 
has permitted. 7" Shirazi asserts that "if [the husband] did not intend 
anything," this counts as ;;ihiir. 77 Isbaq Ibn Rahwayh similarly holds 
that "If his intention cannot be ascertained, then what he said most 
resembles an oath [of :;ihiir]. "7S If the man does have n-jyya it determines 
whether the phrase 'you are forbidden to me' is taliiq or ;;ihiir, for the 
phrase can imply either form of divorce. The effect of saying to one's 
wife 'you are to me like a corpse' or 'like blood' is similarly determined 
by n-jyya. If the husband intends ta1iiq, it is taliiq, if he intends ;;ihiir, it 
is :;ihiir, but if he intends to make her 'forbidden', it comes to nothing 
and he owes an expiation for making a vacant oath. If he has no n-jyya 
at all, some say this is like saying '~ariim' without n-jyya, and he owes an 
expiation, others that this is simply a form of kinayat al-taliiq-invalid in 
this case because not intended. 79 

Number, as mentioned above, does not matter in :;ihiir as it does 
in ta1iiq, for a valid ;;ihiir either sets up an irrevocable taliiq or necessi
tates the husband's expiation. The question emerges, however, of what 
to do if a husband makes multiple statements of ;;ihiir but then seeks 
reconciliation rather than divorce, and here intent is potentially deter
minative. For Abu I:Ianifa, the issue is whether the man intended the 
subsequent pronouncements as mere emphases of the first-in which 
case there is no (extra) expiation-or if he intended them as renewal 
(ariida isti'nOj) of the ;;ihiir, in which case he is liable for multiple expia
tions. For the other schools, intent has no role: Malik says there is only 
a single expiation unless there is an explicit retraction of the first ;;ihiir 

76 Ibid., 4:299-300. Note that here nryya means something other than simple intent 
to act, for the man in question surely intended to utter these particular words, but 
lacked the nryya which would give them a specific legally recognized meaning. See also 
Spectorsky, Marriage and Divorce, 4'; and Ibn Rushd, Bidayat al-mujtahid, '2:77; DJP, '2:9'2· 

77 Shirazi, al-Muhadhdhab, 4:4'3. Note again that a lack of nryya does not make this 
statement 'unintentional', but rather mean that the speaker has not given the statement 
any specific identity within the legal taxonomy. 

78 Cited in Spectorsky, A1arriage and Divorce, 4', ,64. Spectorsky notes that for Ibn 
J:Ianbal 'you are forbidden to me' is ;;ihlir, unless added to it are the words 'and I 
mean by this divorce' in which case it is triple (31 [and 31, n. 109], 71--7'2). Ibn Rushd 
recounts no fewer than seven other opinions on using the term 'prohibited' (see Bidayat 
al-mujtahid, '2:77-78; DJP, '2:9'2-93). Clearly, this is a casc on which no consensus exists. 
On the general nature of these kinds of pronouncements, especially as related to oaths 
and vows, see Hawting, "Ascetic Vow and Unseemly Oath?" passim. 

7<) Shirazi, al-}vfuhadhdhab, 4:300. 
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and then another pronouncement, in which case there is expiation for 
both pronouncements; ShaJi'i holds that there is expiation for each pro
nouncement.80 

The next type of divorce, 'ild', shares some structural characteristics 
with :;ihdr. This is an oath taken by a husband that he will not have 
sexual relations with his wife for a specified period of time, typically 
four months, and at the end of the specified period he must either 
divorce her or take her back.al Jurists debate many details of'ild', such 
as revocability, variations in the specified time period, intervention of a 
qiir/'i, and so forth. There is no clearly defined verbal formula for lid', 
although, as Hawting observes, "it is generally stated that one must 
swear by one of the names of God or in a manner which involves an 
act of atonement (kajfdra) if the vow is broken."82 Like :;ihdr, an oath of 
lid' can be revoked but, as with :;ihiir, this necessitates kajfdra. 

The central intention issue related to ltd' again revolves around the 
matter of explicitness and basic sincerity. Jurists discuss what phrases 
count as ~arl~ (type I), and which as kiniiyat al-lld' (type 2), in which 
case nfyya determines their legal effects. Most jurists agree that valid 'ild' 
must take the form of an explicit oath sworn in the name of God or 
a recognized term of reference to God, such as one of God's names 
or attributes. 83 But other parts of the oath may take more ambiguous 
forms. ShirazI, for example, considers the possibility of using a range 
of phrases to refer to sexual intercourse (waf or waf fi alfo'fJ), and 
he considers nfyya determinative in cases where the phrase is indirect 

ao Ibn Rushd, Bidq)'at al-mujtahid, 2:II3-114; DJP, 2:138. It should be noted that 
Abu I:Ianifa here is credited with an opinion giving intentions a major role. Sanhuri's 
analysis relating madhhab affiliation to emphasis placed on intentions suggested that the 
I:Ianafi madhhab downplays intentions in contracts of sale. But even if Sanhun is correct 
in his characterization, we can now see that the I:Ianafis cannot be characterized simply 
as the madhhab which downplays intention. Rather, in both sales and here, the I:Ianafi 
treatment of intentions appears to serve an agenda of restricting the invasiveness of 
the law. That is, by downplaying intentions in sales, the I:Ianafis give greater latitude 
to form contracts with less concern for wider effects; by emphasizing intentions in 
repetition of zihiir, the I:Ianafis give greater leeway to treat the pronouncements as 
mere emphasi~, and in either case the result is diminished impact of the law. 

8l Hawting notes that Qur'an 2:226-227 is taken to establish the four month waiting 
period after an ilii' before the divorce is final, and during this period the oath may be 
forsworn and an expiation made (':-\scetic Vow and Unseemly Oath?" II6). 

82 Hawting, '1'\scetic VDW and Unseemly Oath?" [[4. 
a:l Sec, for example, Ibn Qudama, al-Mughnz, n:29- Ibn Rushd notes that Malik held 

lIii' binding in the case of any kind of oath, not just those in the name of God or God's 
attributes (Bidqyat al-mujtahid, 2:10[; DJP, 2:[23). 

_I 

t 
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(kiniiya) yet clear enough in meaning (e.g., 'I will not enter into you').a. 
Shirazi also notes that some phrases are simply too ambiguous to be 
made into Wi' by nfyya.85 Discussing a closely related issue, Ibn Qudama 
asserts that if a man with multiple wives swears an oath of lid' without 
making explicit which wife he is addressing, his nfyya determines this, 
and nfyya can determine an ambiguous or unspecified time period:% 
Fiqh manuals do not indicate how the intentions are to be ascertained, 
but again we can infer that some objective indication is necessary. 

A second intention issue, this one more specific to 'ild', arises in the 
case of a man who ceases marital relations with his wife but does 
not swear an oath of 'ild'. Most jurists do not deem this lia', but Ibn 
Rushd observes that Malik considers this lta' if the husband intends to 
do his wife harm (idha qa~ada al-irjrar) by so refraining, in which case 
the rules of lia' come to bear.87 Ibn Rushd notes that "the majority 
consider [onlyl the apparent meaning (al-:;ahir), while Malik considers 
the meaning (al-ma'na)" of the rules of'ila'. Here the jurists discuss the 
intention, not of a speech act, but of a bodily action, the refraining from 
sexual relations, and whether the intention makes the action equivalent 
to the speech act of pronouncing 'ifa'. 

The third marriage-dissolving oath is the Ii 'an, which is a mutual 
swearing of husband and wife regarding her infidelity. This seems 
primarily to function as a means for the husband to deny paternity 
of a child the wife is carrying. Jurists typically present this as a case 
where the husband accuses the wife of infidelity and swears an oath 
four times to that effect, and the wife then swears an oath four times 
asserting her innocence. Each adds a fifth oath calling down 'the curse 
of God' if he or she is lying. This exchange dissolves the marriage but 
produces no liability for ;:ina (fornication) or for qadlif (unsubstantiated 
accusation of fornication). Significantly, jurists typically do not discuss 
intentions in relation to oaths of li'an. Some debate the possibility of 
variant forms of the oath, such as substituting 'the wrath of God' for 

HI ShiraZi, al-Muhadhdhab, 4:388-390 . 

as Ibid.; Shirazi notes that jurists disagree over which phrases fit this category. 
H/i Ibn Qudama, al-Afughnf, 1I:l7 20. 

g, Ibn Rushd, Bidiiyat al-muJtahid, 2:[01; 1~7P, 2:[23. Ibn Rushd notes that Malik held 
a similar position on zihiir, ruling that a Illan who refuses to retract an oath of zihiir even 
"when he is capable ~f doing so'" becomes liable for the rules of ilii', namely that he can 
be forced to chose either divorce or retraction, if the husband's intention in leaving his 
wife in the limbo of ;;.ihiir is an injurious one (:2:1 [0; n7P, 2:[34)-
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'the curse of God', but the majority simply allow no such variations.H8 

In other words, formal explicitness is mandatory, as the texts do not 
allow the possibility of kiniiya forms of pronouncement, and intention is 
not considered. It seems that the weight of the oath itself is considered 
sufficient guarantee of sincerity. 

While talaq, ::;ihiir, and zla' are the unilateral prerogative of the hus
band, and while li'an involves participation by both husband and wife, 
there is a form of divorce that is the prerogative of the wife. Called 
khul', there are debates about its precise form, but it generally involves 
payment by the wife to the husband in exchange for release from mar
riage. According to Ibn Qudama, "if a woman hates her husband, finds 
his form detestable, or his character, his Uack of] piety, his old age, his 
feebleness, or the like, or she fears that she will not be provided for 
in obedience to God, she may obtain release from him (tukhiili'ahu) for 
compensation and ransom herself from him."89 The payment may be 
return of the mahr (bride-price) or some other agreed-upon amount. In 
cases of khul', two general intention issues emerge: first, discussions of 
khul' address the recurring question of explicitness and basic sincerity. 
Second, a specific question arises as to whether a khul' results in a talaq 
or annulment [foskh) , and whether intention can affect this. Faskh does 
not count in the calculation of the number of talaqs, with its attendant 
implications for revocability of talaq and for remarriage.90 

As for the first issue, the general pattern holds that certain expres
sions deemed ~arzf; are valid and binding, while others are deemed 
kiniiya and are only effective if intended to be. For example, Ibn Quda
rna asserts that "the expressions of khul' are divided into explicit and 
implicit, the explicit being three statements [using the terms khul', mzifa
dah (ransom), and foskh (annulment)] ... and if one employs one of 
these expressions, it goes into effect without nryya." He then lists sev
eral expressions that count as kiniiya and are only effective with nryya.'JI 
The jurists only discuss the matter of the husband's nryya. There are 
two parts to the verbal exchange that effects khul', and if the wife uses 
a ~'arzf; expression when initiating the khul', then even if he answers with 

HR Ibid., 2:119; D]P, 2:145. 
B9 Ibn Qudama, al-jvfughnl, 10:267. See also Ibn Rushd, Bidiiyat al-mujtahid, 2:66-70 ; 

1~7P, 279-84. 
90 See Tahanawl, Kashshiif, 3:411 . 

'II Ibn Qudama, al-Afughnl, 10:275-276. For more on which terms are Iarl(l and which 
are kiniiya, seeJazlfl, Ailah aljiqh 'ala al-madhahib al-arba'a, 4:337ff 
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a kiniiya expression his nryya does not matter (in terms of sincerity
though it may affect the kind of separation). 

The second issue is potentially a matter of complex intentions. Jurists 
debate exactly what kind of separation khul' is-specifically if it counts 
as talaq or stands as a separate category-and for some jurists this 
depends on the nryya of the husband. Ibn I:Ianbal and Ibn Rahwayh 
treat khul' as annulment ifaskh), paying no attention to intention. 92 Abu 
Thawr says that if the khul' is transacted without the term talaq, it 
is annulment, not talaq.93 According to Ibn Rushd, the majority of 
jurists agree that khul' is equivalent to talaq. However, according to 
one opinion attributed to Shafi'i, he considered it to be annulment, 
because he deemed it a kinaya expression, holding that if the husband 
"meant it to be (arMa bihz) (alaq, it is (alaq, and otherwise it is annul
ment."94 Note that in this opinion, it is the husband's intention that 
matters, not the wife's, even though the khul' is putatively her preroga

tive. 
There are several forms of divorce that involve the husband bestow

ing on the wife some degree of ability to effect a divorce.g
\ These are 

typically called takhYlr (granting a choice), tamllk (granting possession 
[of the right to divorce]), and tawkll (granting of agency [to execute a 
divorce]). Though the details of each case-and what constitutes each 
case-vary among jurists,96 the general principle is that these state-

92 However, A/:lmad b. Banbal treats remarriage after khul' as having two talaqs 
in place (Spectorsky, Marriage and Divorce, 51, n. 132). Ibn Qudama credits Ahma~ ~. 
J:Ianbal with two opinions on khul', one that it isfaskh (annulment), the other that It IS 
talaq (al-Mughnl, 10:274). 

93 Ibn Rushd, Bidayat al-mujtahid, 2:69; D]P, 2:32. . ' 
94 Ibid. Note that here Ibn Rushd uses a form of irMa where one mIght expect n!J:va, 

demonstrating that while the latter is typically used for such taxonomic intent, this 
usage is not without exception. 

95 See ibid., 2:71; D]P, 2:34. 
96 Jurists agree that in tak~Ylr, the husband .offers. the wife choice (usually presentc~ 

as saying 'Choose!' [ikhtarQ or some phrase usmg thIS term, often employ~ng yourself) 
and the wife must act on the choice immediately; she does not retain the rIght to choose 
after the conversation ends. Tamllk, in contrast, remains her option until the couple 
have sexual intercourse or his retraction, whichever comes first (sexual intercourse also 
ends the period of takhYlr) (Spectorsky, Marriage and Divorce, 43--49)· Accofding. to Ibn 
Rushd, Malik sees tak~Ylr and tamtik as different in that, in lamlfk, the husband gIVes the 
woman the right to make a pronouncement of talaq, and she may pronounce one, two, 
Of three; the husband, however, can limit her to one or two talaqs, and may chose to add 
to this his own additional pronouncements that would lead up to irrevocable divorce. 
For its part, takhyfr may be restricted or unrestricted; for both Malik and Shafi'l, in 
the latter case the wife has the right to terminate the marriage contract, but may not 
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ments, if made explicitly, are binding on the husband and allow the 
wife to enact a divorce. Most conditions, such as number and the dura
tion of her license to choose, if explicitly imposed by his statement (or 
her reply, if he accepts it), are also binding. If no conditions are made 
explicit, then the husband's intention determines the specific terms of 
the situation, especially the number of talaqs effected. 

Jurists consider the intention of the husband rather than the wife 
when verbally enacting one of these procedures- -the husband's inten
tion determines the parameters of the wife's power. As Ibn Rushd 
observes about tam Ilk: 

Shafi'l says [that saying] "choose [for] yourself" and "your affairs arc in 
y?ur own hands" ~re equivalent, but [these do not grant her the right to] 
dIVorce unless he mtends (yanw~ this to be so, and whatever he intends 
takes effect; if he intends a single [repudiation, then it is] single, and if 
[he intends it to bel triple, it is triple."l 

Thus, the husband largely controls the terms of the divorce, includ
ing whether his explicit statement actually grants her the power to 
effect divorce. The wife has only the option to enact what he specifies, 
and he can specify either explicitly or by silent intention alone. Con
versely, Malik holds that if the husband makes an explicit statement of 
tamllk, this is binding on him, even "if he did not intend (lam yurid)" 
to grant her the right to divorce.~H In short, as Ibn Rushd observes, 
"the basis of the disagreement is whether the dominant matter is the 
apparent meaning of the words or the niyya," and jurists disagree on 
this."" 

choose a single or double repudiation-it is an all-or-nothing situation. Still, in effect, 
ta~hYlr and tamllk arc nearly identical-they each involve the husband devolving to his 
WIfe the nght to ~xecu.te divorce (taliiq, not khul'--she need not pay for release), and 
each may be restncted If the husband so desires. Malik further differentiates tawkll from 
tamllk in t~at with the latter, this right cannot be taken from the wife once granted, 
whIle tawkzl can (Bldayat al-mUJtallld, 2:71; D]P, 2:85). According to Spectorsky, jurists 
debate whether the husband's offer enacts a laliiq that remains in place if the wife 
chooses to remain married (48 -49). 

!)7 Ibn Rushd, Bidayat al-mUJ"taIlid, 2:71; D]P, 2:85. According to the Shafi'i ShiraZI, 
saymg to ~n~'s wife 'choose [for] yo~rself' or 'your affairs are in your own hands' only 
enacts lalaq If the man mtended tlus (al-Afuhadhdhab, 4:2g8). Ibn f::lanbal and Shafi'i 
bo~h hold that if the wife chooses divorce, this establishes a single revocable laliiq, while 
Malik and Ibn ~ah,;ayh both deem. this a triple divorce unless the husband explicitly 
specifies otherWIse, (Spectorsky, Alamage and lYzvorce, 49; and see jazIri, Altab al-jiqh 'alii 
al-madhiihlb al-arha a, 4:385). 

98 Ibn Rushd, Bidayat al-mujtahid, 2:72; D7P, 2:86. 
'I') Ibid., 2:72; D]P, 2:86-87. ' 

I 

L 

INTENT IN ISLAMIC PERSONAL STATUS LAW 153 

The various forms of divorce provided for in Islamic law all adhere 
to the general pattern established for (alaq. If a given pronouncement 
explicitly fits the ideal form recognized by ,jiqh, then it is valid and 
binding regardless of intent. If not, the intent of the speaker may 
determine what, if any, legal effects it has. Number is usually not 
an issue for these forms of divorce, and so this aspect of complex 
intent does not arise. However, complex intentions may determine 
other aspects of the situation, such as whether khul' effects a talaq or 
foskh. In general, however, complexity of intention is less of an issue 
outside of talaq proper. The husband's intent remains the dominant 
concern of the jurists, even in forms of divorce where the wife has 
a significant role to play. And reference to intentions, inaccessible to 
others, continues to give the husband some leeway in shaping the 

specific effects of divorce proceedings. 

Part 3. Inheritance and Bequests 

Islamic law governs the passing on of wealth upon death, and inten
tions are largely disregarded in these matters, in spite of some appear
ances to the contrary. The law prescribes the basic parameters of inher
itance, establishing what proportion of an estate is inherited by various 
categories of relatives. 100 Inheritance law ('ilm al-fara'irJ, 'the science of 
the shares') determines, with little flexibility, the devolution of at least 
two-thirds of the estate, while a person may bequeath up to one third of 
his or her estate according to a testamentary will. 10) However, under the 
generally liberal rules regarding sales and gifts, a person may sell or give 

100 As noted above, testation is not a monetary exchange, according to Arabi, "Inten
tion and Method," 209, n. 24. For a basic overview in English, see Schacht, Introduction, 
16g-174; Schacht, "MIrath," in Encyclopaedia if Islam, new ed.; and NJ. Coulson, Succ~s
sion in the Muslim Family (Cambridge: Cambridge University Press, 1971). See also DaVId 
S. Powers, Studies in Qyr'an and f::ladIth: The Formation if the IIlamic Law if Inheritance 
(Berkeley: University of California Press, Ig86); and Richard Kimber, "The Qur'anic 
Law ofInheritance," Islamic Law and Socie!r ,,), 3 (lgg8): 291-325· 

)()) On the authenticitv of the hadlth that is the basis of this rule, see David S. Powers, 
"On Bequests in Early' Islam,'" Journal if ,Near Eastern Studies 48, 3 (lg8g): 185-200. 
Powers argues, against Patricia Crone, that "although it is impossible to prove that 
the one-third restriction is authentic, the combined weight of the evidence suggests that 
it may in fact have originated in pre-conquest Arabian law," and since no compelling 
counterargument has yet been advanced, it is reasonable to assume that "this yarticular 
dictum reflects an actual ruling of the Prophet" (Igg; Powers quotes the ~adlth on 185, 
citing AJ:!mad Ibn f:Ianbal, Mu.;nad lCairo, 1895], J:I7 2- 173)· 
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away property under a wide variety of circumstances. Thus the possibil
ity arises that a person could circumvent legally prescribed inheritance 
proportions by gifting or selling his property. While this appears to be 
a case where intent (i.e., the intent to circumvent the law) might be 
weighed in assessing an action, in fact jurists systematically discount the 
role of subjective states and determine the validity of such transactions 
based on objective factors. 

The key issue in determining the validity of sales and gifts that 
might affect inheritance is death-sickness (mara¢ al-mawt, or simply al
ma1i¢; also al-mara¢ al-mukhawwif, 'sickness causing fear [of death]', espe
cially in early sources). 102 An illness leading to death produces certain 
legal effects, invalidating transactions that would harm the interests of 
heirs-unless, in most cases, those heirs approve of the transaction. The 
rationale of the rule would appear to be disallowing decisions made 
on the deathbed, perhaps because such decisions might be made in 
fear of death and thus reflect an unclear mind, or perhaps because 
such acts might be done to circumvent quranic inheritance law and 
devolve property in ways harmful to potential heirs, being done at 
the last minute to avoid difficult personal turmoil or legal challenge. 
In the latter case especially, intentions would seem central to the mat
ter. 

However, in most cases, jurists define the parameters of death-sick
ness in such a way that intentions play no role whatsoever. For the 
sake of activation of the rules governing devolution of property, death
sickness is defined in purely objective terms. The texts themselves can 
be misleading, mentioning 'fear of death' as an element in defining 
death-sickness, implying that, in such a state, a person would act irra
tionally or with the intention to circumvent the letter of the law.l(n How
ever, in fact, the ill person's fear does not determine whether the rele
vant rules come into effect. Rather, the definition of death-sickness is 
sickness that is deemed normally to cause death and that does in fact 
cause death in a given case. A person is not prevented from acting while 

102 For a study of the early development of these matters, see Hiroyuki Yanagihashi, 
"The Doctrinal Development of 'i't4ararj al-Mawt' in the Formative Period of Islamic 
Law," Islamic Law and Society 5,3 (1998): 326-358. 

III] Mui:JammadJawad Maghniyya, fix example, defines al-marid as an illness "which 
leads to death, being a dreaded (makhufan) ailment, so that the pe~son expects (yazunnu) 
that his life is in danger" (al- Ha!'i{ya wal-mawarith 'ala al-madhahib al-khamsa [Beir~t: al
Maktaba al-Ahliyya, n.d. J, 27). 
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ill for the rules are theoretically only applied retroactively after death 
o;curs, if it is determined that the sale or gift in question was enacted 

while in death-sickness. 
The legally relevant factors in defining death-sickness are what Coul

son calls "apparent and reasonable grounds for apprehending death," 1114 

and what the Malikl jurist al-~awl calls "circumstances in which death 
comes as no surprise."105 Minor ailments, such as headache or tooth
ache are not death-sickness, regardless of whether the person fears 
death and even if he or she does in fact die from the ailment. If it is 
not normal and reasonable to expect death from an ailment, it can
not be legally defined as death-sickness. However, something deemed 
life-threatening constitutes death-sickness regardless of any optimism or 
courage on the part of the sufferer. 106 The ailment need not be one that 
is inevitably fatal; it simply must be deemed likely to cause death. One 
must actually die from the ailment, and should a person with a legiti
mate death-sickness actually die of some other cause, the rules of death
sickness do not apply.IO) Finally, most jurists agree on a time frame of 
one year prior to the date of death as the legally effective duration 
of a death-sickness. lo8 Recovery, regardless of the ill person's expecta
tion or fear of death, makes any transactions during the illness valid, 
and even improvement in health to the point where recovery is reason
ably expected, even if relapse occurs leading to death, erases the ~ta
tus of death-sickness from before the relapse. IllY In short, purely obJec
tive measures, including prevailing societal norms and expectations, as 
determined by a judge, determine whether acts on the deathbed are 
valid or not, and the intentions of the acting party-whether he in fact 
intended to skirt the rules-do not matter. I III 

104 NJ. Coulson, Succession in the Muslim Fami[y (Cambridge: Cambridge University 

Press, 1971),263. 
105 Bulghat a/-Salik (Cairo, 1952), 2:144; in Coulson, S~cce:sion, 262. " . . 
106 Coulson, Succession, 264. He also notes that most JurIsts agree that phYSICal pam, 

debility or incapacity is not a necessary condition of death-sickn.ess, :xcept in the case 
of chronic diseases like tuberculosis ... Whether or not certam ailments constItute 
death-sickness will often be a matter of degree of their seriousness," so occasional bouts 
of dysentery do not usually qualify, but constant, unremitting dysentery does. 

III) Ibid., 266. 
108 Ibid., 265. 
109 Ibid., 265-266. . 
liD Matters are complicated by the possibility of mu~abat sales, legally vahd contracts 

for consideration in which part of the consideration is waived; see ibid., 270-271 for 
examples of how the jurists treat such cases. 
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Still, the jurists seem to consider the objective factors likely indi
cants of intent in a given situation. Technicalities aside, the goal of 
the law here appears to be have the judge look for indications of 
intent to circumvent the law and to disallow transactions when such 
intent is discerned. However, evidence from another legal genre, that 
of the fotwa collection, suggests something akin to the opposite: rather 
than seeking subtle indications of intent that might justify disallowing 
deathbed transactions, judges may have been more inclined to favor 
factors that would allow them. A fotwa issued by the Maliki jurist 
A}.!mad al-Wansharisi (d. 9I41Is08) and studied by David S. Powers 
records a case of the heirs of a deceased man challenging a sale he 
made of all his property to a third party prior to his death. III The heirs 
asserted that the sale was invalid because it was an instance of tawlf}, 
a sale or donation that illegitimately circumvents the rules of inheri
tance. As Powers observes, the Islamic "rules of partible inheritance '" 
to the extent that they were applied in practice, resulted in the progres
sive fragmentation of wealth and capital. It is perhaps not surprising 
that Muslim proprietors found numerous ways to circumvent the inher
itance rules and that they received important assistance in this regard 
from Muslim jurists." In this vein, many jurists applied the 'ilm al-fora'irf 
only to "property owned by the deceased at the moment they enter 
their deathbed illness," and held that prior to that moment, propri
etors may dispose of their properties as they saw fit. m Based on the 
evidence of al-Wansharisi's fotwa, it appears that Malik! jurists, at least, 
tended to hold cases of tawlf} to a high standard of evidence, deeming 
them illegal only on the basis of direct evidence, such as a confession, 
or overwhelming circumstantial evidence, thus aiding the cause of free 
disposal of property. 

The rules of inheritance further stipulate that all legitimate debts, 
including any <akat owed, must be paid out of an estate before either 
bequests or mandatory division to heirs. Jurists consider the possibility 
that a person might lie regarding a debt, falsely indicating that he 
or she owes a debt to thus evade the 'ilm al-fora'irf. When a debt is 

III "The Art of the Legal Opinion: al-vVansharisi on Tawlfj," in Islamic Legal Inter
prdation: iHuftis and their Fatwas, eel. Muhammad Khalid Masud, Brinkley l\lessick, and 
Da\·id S. Powers (Cambridge, Mass.: Harvard University Press, EJ96), g8-115. Powers 
notes that tawltj originally rcf(:rred to a transfer of wealth from parent to child, but 
came by extension to signify more generally a transaction masking a technically illegal 
transfer of wealth (99-100). 

liZ Ibid., gg. 
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roven by evidence other than acknowledgment (iqrar) by the dying 
p rson no questions arise regarding its legitimacy. However, if the 
pe '. ,-
only evidence of a debt IS the acknowledgment, and an otherv. ~se 
unsupported claim by the debtee, it may be challenged by the heIrs 
whose interest the debt would harm. The Shafi'i madhhab treats all 
deathbed debt acknowledgments as valid and binding on the estate, 
while the other madhhabs treat such a debt as a gift that is valid only up 
to one-third of the net estate, after debts are paid. 111 

Addressing a related issue, Ibn Rushd notes that Malik restricts a 
person's ability to delay payment of <akat until death, paying_ <akat by 
bequest or simply making no arrangements for .how the <akat .sho~ld 
be taken from his wealth. II f Malik holds that leavmg such an obhgatlOn 
until death may reflect an intent to withhold wealth from the heirs 
and circumvent quranic inheritance rules. Thus, Malik holds that if the 
deceased made no bequest for the <akat, it is not incumbent on the heirs 
to pay it, as it simply goes unpaid, and that if the deceased did make 
a bequest for <akat, that amount is taken "from the third."115 Shafi'i, 
in contrast, holds that whether the deceased bequested for his <akat or 
simply dies owing <akat, the <akat is taken from the total wealth before 
any other bequests or inheritance are calculated. 

In sum, the rules of inheritance and bequests theoretically work 
to prevent any avoidance of the quranic rules on the subject. On 
the one hand, the inspiration of inheritance and bequest law seems 
to be an assumption that a person, when facing death, might act to 
intentionally circumvent the law and devolve property according to his 
or her own wishes, not those of the religio-legal tradition. In such a 
case, a person might act in a way that is legal, but do so with the 
intention of achieving illegal ends, much as in the case of selling grapes 

113 Coulson, Succession, 272-274; the opinion of non-Shafi'is here refers to the case of 
acknowledging a transaction that occurred during th: death-si:kness. Non-Shafi'is dis
agree over debts transacted prior to the illness; MalIk!s treat ?t as a gift, I:Ianafis and 
Hanballs disallow such debts when the acknowledgee IS an heir (one who actually suc
c'eeds to part of the estate in a given case, not simply a potential heir), unless the other 
heirs consent In the case of a non-heir, these two madhhabs treat the acknowledgment 
as valid evidence of a true debt Coulson asserts that Malikis are generally the most 
restrictive regarding deathbed acts, Shafi'is the least restrictive (269-270 , 273)· 

114 Ibn Rushd, Bidiiyal al-mujtahid, 2:336 338; D]P, 2:4°8-410. . . 
115 This refers to the onc tbird of wealth that can be bequested accordmg to quralllc 

provisions, while the remaining two thirds of the wealth is divided up accordi~g to the 
quranic rules. Should the owed zakiit exceed that thIrd, the heIrs are not oblIgated to 
pay the excess. 

I 
J 



» 

CHAPTER FIVE 

to a winemaker. On the other hand, the law does not actually give 
attention to the expressed or implicit intentions of a person facing 
death. Rather, the rules simply disallow transactions of sale or gift
giving when a person is in a situation where prevailing norms dictate 
an expectation of death and death actually occurs from that cause. 

Conclusion: Toward a Theory qf Intent in Islamic Civil Law? 

We are now in a position to revisit the question of how best to account, 
in some general and theoretical way, for the treatment of intent in 
Islamic civil law, particularly contracts and personal status law. As we 
saw in the previous chapter, several scholars have offered theoretical 
explanations in this regard, and indeed, more attention has been paid 
to intent in commercial and family law than in other areas of Islamic 
law. Johansen argues that Muslim jurists consider intent-in terms 
of basic sincerity and voluntary consent--as decisive in contract law. 
Thus, "contracts have to be interpreted in light of the parties' inten
tions (nfya) and purposes (maq.iud). They cannot be interpreted in a 
formalistic way." llli This guarantees that contracting parties are acting 
freely and sincerely. Johansen apparently assumes that jurists will con
sider intent decisive whenever possible unless doing so threatens social 
stability. Thus, intent would matter more in contract law where he 
claims social stability is not much at risk, and less in 'social' or 'sym
bolic' transactions, such as marriage and divorce, where social stability 
is prominently implicated. We saw that Johansen was correct regarding 
the role of intent in contract law, but only for some jurists-especially 
the I:Ianafis who make up Johansen's major source of evidence. In these 
cases, Johansen's view is complemented by that of Schacht, who asserts 
that reference to intent in contracts of sales opens a loophole in the 
law by allowing "the possibility of evading the resulting obligation."117 
Together, Johansen and Schacht help explain one prominent tendency 
in contract law: the insistence on basic sincerity and the invalidation of 
any contract undertaking without free, intentional consent. Such insis
tence not only ensures that contracts are freely undertaken, but also 
fosters flexibility in business interactions by providing an 'intent loop
hole'. 

lib Johansen, "Valorization," 73. 
Iii Schacht, Introduction, 117-
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However, we also saw that other tendencies are evident in contract 
law, namely the tendency on the part of some jurists to disregard intent, 
in the absence of coercion, and to insist on the valid and binding 
nature of even an insincere offer or acceptance of contractual terms. 
johansen's view rests on the notion that business transactions have little 
potential to affect general social relations; perhaps some jurists disagree 
and downplay intent so as to limit the social (and economic) damage 
of broken contracts. Further, Johansen and Schacht pay little attention 
to the matter of complex intentions---the intent that a given contract 
achieve some further, potentially unlawful ends beyond the immediate 
terms of the contract. Here, Sanhuri's madhhab typology suggests an 
explanation that goes beyond Johansen's or Schacht's. Sanhuri's find
ings, amplified by Arabi, suggest that I:Ianbalis and Malikis emphasize 
complex intentions in contracts because doing so contributes to their 
wider view ofJiqh ' as a broadly moral enterprise that serves to guide 
society. Jurists with this vision tend to look beyond the immediate legal
ity of a contract and hold contracting parties liable for the wider impli
cations of the act, and to restrict basic contract law accordingly. In con
trast, Sham's and I:Ianafis tend to view the law in more narrowly legal
istic terms and to focus on the immediate legality of the contractual 
terms, while overlooking even fairly obvious and potentially unlawful 
wider effects. 

Sanhuri and Arabi focus on complex intentions, but if we apply this 
hypothesis to basic sincerity, we see an interesting implication emerge. 
I:Ianafis, to begin with, minimize the importance of complex intentions 
in the service of their relatively narrow view of the law. However, as 
Johansen rightly noted, they tend to consider basic sincerity crucial 
to a valid contract. Rather than being incoherent, this combination 
seems to produce a consistent 'liberal' view of contract law, making 
it relatively easy to negotiate a contract by giving contracting parties 
maximum leeway, first by allowing an 'intent loophole', and second by 
disregarding any wider implications of the contract. 

Turning to the matters of personal status law, we begin by noting 
that intent is a very different issue in inheritance law than in marriage 
and divorce. Inheritance law may appear at first glance to hinge on 
the intent of a dying person to evade legal restriction on division of 
an estate. However, in the end the subjective state of intent is, at 
least in theory, entirely eclipsed by objective matters. In matters of 
inheritance, the jurists do not claim that intent is clearly expressed 
in outward expressions, nor do they consider intentions apart from 
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the' expressions; they simply do not include intentions per se in their 
assessments. Inheritance ultimately fits uneasily under the analysis of 
the rest of Islamic civil law, at least in terms of present concerns. Intent 
in inheritance law does not hinge on speech acts in the same way 
contracts, marriage, and divorce do, which perhaps helps explain the 
disjuncture. 

Marriage and divorce, however, do invite analysis alongside contract 
law because of their many shared characteristics. On the whole, mar
riage is treated formalistically, with jurists of all madhhabs largely exclud
ing intent from the considerations of marriage contracts. Johansen 
accounts for the formalism of marriage by asserting that the disregard 
of intent serves to maximize social stability-recall Johansen's asser
tion that in marital relations "the su~ject matter is much too explo
sive ... to leave the parties the same range of maneuvering that they 
enjoy in commercial exchange," suggesting that marriages should be 
held together for the social good. IIB This theory is at least plausible, 
for it meshes with our findings and nothing in the sources disproves it. 
However, Johansen does not explicitly consider divorce, which, it turns 
out, presents a problem for his wider theory. Divorce would seem to fit 
Johansen's definition of social or symbolic exchange and to implicate 
the same issues of social relations and stability as marriage. Extend
ing Johansen's theory would predict that intentions should matter in 
divorce only if reference to intentions created loopholes that allowed a 
person to escape a divorce procedure once it had been started-that is, 
if reference to intentions only mitigated against carrying out a divorce 
and thus fostered social stability. This is in fact one aspect of the treat
ment of intentions in divorce, as jurists widely agree that kinqya (allusive) 
expressions are effective only if intended, thus creating an intention 
loophole. However, Islamic divorce law also displays a widespread dis
regard of intentions in ~arZ~ (explicit) expressions, which are held bind
ing regardless of intent, often even in cases of joking, intoxication, or 
other ill-considered speech. As for kinqya expressions, the role of intent 
here could equally be said to make divorce easier, not more difficult, by 
allowing a wide range of metaphorical expression to effect a !alaq if so 
intended. And the other aspect of intent, complexity in terms of num
ber, cannot downgrade an explicit indication of number, but can only 
increase the number effect of a !alaq pronouncement that is vague or 

liB Johansen, "Valorization," 73. 
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equivocal about number. Thus, intent in divorce law generally tends to 
work as an intensifier, making a kinqya expression binding, or giving a 
single pronouncement the legal weight of a double or triple pronounce
ment. Johansen's theory of intent in social transactions runs into trou
ble here. (Meanwhile, Ibn Qudama's explanation that nryya cannot be 
included in the terms of a marriage contract because such a contract 
must be witnessed and nryya is beyond the reach of witnesses, does not 
extend to contracts of sale and ultimately appears rather ad hoc.) 

The Sanhuril Arabi madhhab typology offers a promising explanation 
for the treatment of intent in contract law. However, if we try to extend 
this analysis to personal status law we quickly run aground. We saw, 
for example, that J:Ianafis tend to maximize the flexibility of contract
ing parties in terms of both basic sincerity and complexity. In mar
riage and divorce, however, I:Ianafis tend to do just the opposite. While 
most jurists treat marriage formalistically, virtually all hold that coer
cion invalidates a marriage contract. J:Ianafis, however, disagree and 
hold a coerced marriage contract valid and binding. The same pattern 
holds for !alaq, where I:Ianafis, against the grain of the other madhhabs, 
hold an otherwise valid pronouncement of {alaq binding, not only in 
cases of jest and intoxication, but even in cases of duress. Sanhuri and 
Arabi suggest that J:Ianafis emphasize the letter of the law in service of 
a minimalist view of the law's scope, limiting legal interference in per
sonal affairs. While this may hold within the confines of contract law 
and economic activity, it seems not to hold for social interactions. Bind
ing coerced marriage partners to their unintended word, or dissolving 
a marriage based on forced or intoxicated statements hardly minimizes 
the impact of the law on the free workings of human social activity. 
Further complicating the madhhab typology. we see that the I:Ianbali 
Ibn Qudama, supposedly aligned with Malikis against the I:Ianafis and 
Shafi'is, agrees with the I:Ianafis about coercion in marriage, but not in 

{alaq. 
Messick's view helps fill in lacunae in the other theories, and may 

come closest to a full 'theory of intent', at least in Islamic commer
cial and family law, though it presents some problems of its own. He 
highlights a key tension between a tendency to treat intent as defini
tive and the difficulties of ascertaining that intent. His notion of "foun
dationalism" fits well with significant aspects of the texts, giving real 
insight into the dynamics of the jurists' treatment of intent, agency, 
and authority. Messick rightly observes that for many jurists-though, 
importantly, not all-the sincerity of speech acts in contracts of sale 
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matters greatly. He draws the compelling conclusion that this points to 
a particular view of the inner self as the creative locus of a "bedrock of 
human authority and truth."IIQ In situations where intentions are given 
significant weight, whether in terms of basic sincerity or wider com
plexity, this analysis holds. It suggests that, in the medieval Islamic legal 
view, human agency and authority are essentially internal, subjective 
elements only indirectly and imperfectly articulated in outward indi
cants. This meshes with Johansen's apparent assumption that reference 
to intent is the jurists' default preference. 

One implication of Messick's foundationalism is that the key verbal 
utterances in commercial and family law might not fit well the cate
gory of 'performative' speech acts. Messick examines the work of the 
Zaydi jurist al-I:Iasan b. Al)mad al-Jalal (d. 1673) and his commenta
tor Mul)ammad b. Isma'il al-Amir (d. 1769), who assert that for some 
jurists, "wordings of contracts are a report (khabar) concerning what is 
in the self (nafi)."120 This contrasts with the view of other jurists who 
treat the wordings of contracts as 'performative' or 'creative' (inshiil). 
These views correspond to a stronger and weaker commitment to foun
dationalism, respectively. If one conceives of the contract actually being 
formed or authored internally, at the moment of intent formation, 
the wording becomes 'informational' (khabari) , a report of something 
already done. The other tendency is to downplay intent, treating it as, 
at most, incidental to the moment of verbalization, which creates or 
performs the contract. Ibn al-Amir observes that "the jurisprudents dif
fer as to the status of these forms (siyagh); the I:Ianafis are of the opinion 
that they are reports (akhbiir), [while] the I:Ianbalis and the Shafi'is hold 
that they are performative acts (inshii'iit) , not reports."121 So for some 
jurists, at least, the key speech acts of contract and family law are not 
true performative utterances. 

Both the general notion of foundationalism and Messick's explo
ration of its implications for the nature of contracts and other speech 

IIY Messick, "Written Identities," 45. 
1211 Messick, "Indexing the Self," 174-175. Messick asserts that the general use of the 

perfect tense in Arabic legal texts may reflect this foundationalist understanding of 
words as reports of completed actions. He chooses to translate the Arabic perfect into 
the English past tense, so as to at least leave this question open and not "confuse the 
main legal issue ... , namely, whether such expressions are 'performativc' or not" (157, 
n. 14). See also 165. 

121 MuQ.ammad b. Isma']] al-Amir, A1in!wl al-Gha/liir (~an'ii': Majlis al-Qa<;lii' al-A'la, 
Ig85), I118; in Messick, "Indexing the Self," 175. Ibn al-Amlr cites in support comments 
by the I:Ianbali Ibn Qayyim al-Jawziyya. 
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acts are compelling and help to illuminate Islamic legal understandings 
of intent. Where one might read the evidence somewhat differently, 
however, is suggested by Messick's own implicit admission that only 
some aspects of some texts consistently express foundationalism. Ibn 
al-Amir identifies only the I:Ianafis (and Messick extends this to some 
Zaydis who also take this tackl22) as treating contractual speech as an 
informational report rather than a performative utterance. As Messick 
notes, for the other madhhabs, "their foundationalism, their emphasis on 
anchoring legal analyses in a bedrock of intent, is less marked." m Thus, 
foundationalism is not a general characteristic of all Muslim legal treat
ments of intent, but is one of at least two divergent and widely rep
resented views. Further, we see that Ibn al-Amir and Messick's char
acterization of I:Ianafis as foundationalists clashes with Sanhuri and 
Arabi's presentation of I:Ianafis (alongside of Shafi'is) as downplaying 
intent in contracts· and focusing on the immediate legality of explicit 
terms: "when the ultimate aim of the contracting party is not apparent 
either from the terms of the contract or from the prevalent usage of the 
object under contract, the I:Ianafis (and Shafi'is) ignore ulterior motiva
tion, which has no legal effect on the validity of the transaction." 124 To 
the extent that foundationalism is a prominent feature of fiqh, it seems 
not to neatly characterize any single madhhab. 

Messick offers another helpful, if also partial, analytical framework 
for understanding intent in Islamic law, one that grows out of his the
ory of foundationalism. He distinguishes ta1iiq from contracts of sale, 
noting that the former is a 'unilateral' declaration, whereas the latter 
involves a 'bilateral' interaction of 'offer and acceptance'. He uses this 
distinction as the basis for his explanation of the role of intentions in 
divorce. In Messick's view (as in Johansen's) , jurists give intentions a rel
atively heavy weight in bilateral contracts, but formalism predominates 
in ta1iiq. He explains this by asserting that, "Supposedly uncluttered by 
a response from an interlocutor and the latter's intention, intentionality 
in unilateral acts can come closer to being directly reflected in mani
fest expression." 125 In contrast, "analyzing mutual consent in a situation 
involving at least two participants to an undertaking requires an effort 

In Messick, "Indexing the Self," 176. 
121 Ibid. 
124 Arabi, "Intention and Method," 215. . 
125 Messick, "\,vrittcn Identities," 46. This analysis is closely echoed in "Indcxmg the 

Self," 177-178. 

1 



-
CHAPTER FIVE 

to understand dialogically constituted meaning."12b I take this to mean 
that jurists prefer to consider intent, reflecting their general founda
tionalism, but that at times they treat intent as obvious. However, the 
suggestion that in a bilateral exchange the words and intentions of one 
party can 'clutter' the act of another raises questions about just how 
this occurs and just what this 'clutter' is. One could also question the 
implicit argument that intentions matter in bilateral contracts simply 
because the complexity of two persons interacting necessitates this. 

Certainly Messick is correct that the unilateral act of an explicit 
(}ari~) expression of !alaq is treated formalistically. However, the jurists 
indicate that this is because in such cases the speaker's intentions sim
ply do not matter-not because they are assumed to be apparent. That 
is, a husband's intention may not be reflected in his statement at all. 
He may have had the opposite intention, perhaps joking warmly with 
a beloved wife, yet in theory his declaration is held binding. Moreover, 
intentions do determine the legal effects of ambiguous (kinaya) expres
sions of !aliiq, and also can determine the effects of all declarations in 
terms of number. In short, these unilateral declarations are not free of 
the effects of intent. This fact actually extends Messick's foundational
ism into an area of unilateral legal acts, showing that, with the promi
nent role they give intent in matters of divorce, many jurists hold that 
the authority of human speech resides in the internal self, where inten
tions are formed. The effect of such an extension may demonstrate 
the pervasiveness of foundationalism, but it challenges the utility of the 
unilateral/bilateral distinction. Further, this view does not account for 
marriage, a bilateral agreement in which meaning is constructed dia
logically, yet which the jurists treat formalistically. Messick's theory is a 
general one, and though it helps make sense of the centrality of intent 
where that is evident, it alone does not account for some exceptions or 
contrary trends apparent in the sources. 

Another prominent attempt to theorize intent in Islamic law is that 
of anthropologist Lawrence Rosen, whose groundbreaking work has 
helped call attention to the importance of the topic. Insofar as his 
work focuses on the application of Islamic law in contemporary Moroc
can qiir/z courts, his task diverges significantly from my own. However, 
Rosen states his understanding of the role of intentions in Islamic legal 
thought and practice in general terms: "In the Middle East, intent and 

12fi Messick, "Indexing the Self," 178. 
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act are thought to be so closely linked that one can read rather directly 
from a person's words and deeds the intent that lies within;" in short, 
"words and deeds are connected directly to intent; to know one is thus 
to know the other."127 This view forms the basis for Rosen's various 
and extensive reflections on the role of intentions in Islamic law, and is, 
no doubt, an accurate description of the legal culture of his field site. 
However, it contrasts with the aforementioned scholarly analyses, all 
of which, in varying degrees, see Muslim jurists as treating the relation
ship between intent and outward expression or action as problematic. 12H 

Rosen's presentation borders on behaviorism: "Indeed, most Arabs do 
not recognize the idea of a distinct inner self that could exist apart 
from action, only of overt expressions that must of necessity conform 
to what a person must carry inside."129 This may apply in the case of 

127 Lawrence Rosen, The Anthropology if Justice: Law as Culture in Islamic Society (Cam
bridge: Cambridge University Press, 1989), 51, 52; further, "a person's state of mind is 
available to others through his or her situated acts-occurrences that draw together 
the qualities of nature, background, and biography to make an inner state 'obvious'" 
(53). Along similar lines, Rosen elsewhere asserts that "The Arabic word for intent, n£va 
[=nryya), not only means 'purpose', 'design', and 'will', but inasmuch as these features 
manifest themselves in direct faith nrya also means 'simple', 'naive', and 'sincere'. It 
suggests in its semantic range what informants readily acknowledge in actual use, that 
individuals constantly display what lies inside them when they act" ('Justice in Islamic 
Culture and Law," in Perspectives on Islamic Law, Justice, and Society, ed. R.S. Khare [Lan
ham, Md., and Oxford: Rowman & Littlefield, 1999], 37); and again, "in ordinary 
social life this means that people readily presume to know others' states of mind and 
do not hesitate to elicit behavior or exert pressure by characterizing words and deeds in 
such a way that their attendant motivations may also be adduced. In law ... this means 
that judges usually presume they can discern intent simply from what a person has said 
or done and that intent can therefore remain a distinct element of legal consideration 
even when, in terms of formal doctrine, it does not necessarily appear as a constituent 
feature" (ibid.). In another text, Rosen similarly asserts that in both law and everyday 
life, "Moroccans believe that overt acts are directly connected to interior states, and 
that if you know a man's traits and ties, and the contexts in which these are revealed 
you will also know that person's intentional structure" ("Intentionality and the Concept 
of the Person," in Criminal Justice, cd.]. Roland Pennock andJohn W. Chapman [New 
York: New York University Press, 1985], 58). Indicating that his informants use the term 
n!J!.ya as general description of character, Rosen quotes a judge: "If a man is a bad one 
.. ' he cannot hide it. It will show up in the way he acts. If you ask a lot of questions 
a man cannot keep his thoughts hidden: his intentions [nryaJ will be obvious" (ibid., 
60). Sec also his "Equity and Discretion in a Modern Islamic Legal System," Law & 
Socie~y Review 15, 2 (1980-1981): 217245; and "Have the Arabs Changed Their Mind? 
Intentionality and the Discernment of Cultural Change," in Other Intentions: Cultural Con
texts and the Attribution qlInner States, ed. Lawrence Rosen (Santa Fe: School of American 
Research Press, 1995), 177 200. 

12R For l'vlcssick's views of Rosen's work, see "Indexing the Self," 152, n. 2. 

129 Rosen, 'Justice in Islamic Culture," 37. 
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inheritance law, but even in the more formalistic aspects of contract, 
marriage, and divorce, intent is treated less as apparent than as irrele
vant. Because Rosen's theoretical framework encompasses areas of the 
law beyond commercial and personal status, we will return to a fuller 
assessment of it in each of the next two chapters. 

The fact that each of these analytical approaches casts light on the 
topic, but in the end provides only partial illumination, indicates that 
no single unified theory of intentions in civil law seems emergent. 
The complex combination of formalism and subjectivism in (aliiq alone 
resists theorization, and the simultaneous formalism of some aspects of 
ta1aq and of marriage intensifies the resistance. This should not be taken 
as a sign of irrationality or incompetence on the part of the jurists, 
however. In fact, Islamic law may be the product of a certain hyper
rationality, a quest to think through the details of nearly endless possible 
permutations of human action and legal consequence. Certainly the 
jurists incorporated a wide range of concerns and a multiplicity of 
logics within the law. As Sanhurl remarks, 

Islamic law is subject to two conflicting trends in relation to the cause 
r ulterior motive]: First it is a law with a marked objective tendency, 
giving weight to the expression of the will and not the will as such, 
i.e. prefering (sic) the apparent, not the latent, will ... ; on the other 
hand, Islamic law is a law in which ethical, moral and religious factors 
predominate, implying the significance of motivation, as the latter is the 
measure of the honesty and purity of intentions.I;o 

Yet these two trends, one favoring the objective, apparent, and tech
nical, the other favoring the subjective, latent, and moral, appear not 
to play out with great consistency along strict madhhab lines, and may 
not always prove consistent even within a single ouvre or text. The 
approaches exemplified in the fiqh manuals indicate that, while the 
various aspects of civil law have important elements in common-for 
example, the centrality of speech acts and an insistence on voluntary 
action--one legal issue need not necessarily be treated in precisely the 
same way as another. In spite of commonalities, contracts of sale, for 
example, are different in some significant regards from contracts of 
marriage, and each of these from divorce. Perhaps the integrity of the 
Islamic legal system is rooted more in its casuistic methodology and 
its attention to attenuated nuances of difference in various legal areas 

IlO Sanhuri, ,Ha~iidir, 4:52; in Arabi, "Intention and Method," 2IO. 
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than in an artificial insistence that all speech acts and all formulations 
of intention must have the same legal conse~uences, or t~at. one must 
unflinchingly chose between objective/techmcal and subJectlve/moral 

visions of the law. 
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CHAPTER SIX 

INTENT IN ISLAMIC PENAL LAW 

Introduction 

Questions of intent in cases of harmful action have long exercised the 
minds of lawyers, law professors, moral philosophers, and mystery nov
elists, generating perhaps as much imaginative casuistry as any legal 
topic. As Mary Douglas once observed about law in another context, 
"everything would be quite straightforward were it not that the legal 
mind has seen fit to ruling on some borderline cases."l Beyond con
fessed, cold-blooded murders and unambiguous accidents, legal systems 
must prepare for a range of possible-if unlikely-scenarios, includ
ing hidden motives, hired guns, and coerced killers.2 The inaccessibil
ity of others' intentions produces many cases where the exact nature of 
events is not clear, and finding the dividing line between outwardly sim
ilar, yet inwardly different, cases can prove quite difficult. Still, it seems 
such that distinctions must be made if justice is to be attained, or even 

approximated. 
Islamic law has certainly produced its share of reflection on harm-

ful and injurious intent. The standard handbooks consider offenses 
against persons and property (offenses generally called jinqrat or jira~) 
and violations of the set of ordinances called the ~udiid; both are penal 
legal matters, involving assessing culpability and assigning punishments. 
Islamic law establishes the boundaries of acceptable action, generating 
categories of acts marked by a negative imperative: these are the acts 
which a Muslim should not do. Transgression of these rules necessi
tates some counteraction to restore order: punishment, financial rec
ompense, and/or expiation. Regarding jinqrat or jira~, Muslim jurists 

1 Douglas, Purit)' and Danger: An Anabsis of the Concepts of Pollution and Taboo (London: 
Routledge and Keegan Paul, 1966), 54· 

2 For an engaging exploration of such difficult cases of intent in VlTestern criminal 
law, sec Leo Katz, Bad Acts and Guilty Afinds: Conundrums of the Criminal Law (Chicago: 
University of Chicago Press, 1987). 
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treat intent as a critical factor in defining transgressions and assigning 
punishments, weighing the intention of the actors, even as they insist on 
a form of strict liability. However, rather than give legal weight to inten
tions per se, as they theoretically do to some extent in ritual, contract, 
and family law, jurists consistently rely on indirect, objective evidence 
when assessing subjective states in penal situations. Further, jurists rec
ognize limitations in their ability to know and evaluate human inten
tions, and some explicitly acknowledge that, because of this, they can 
achieve no more than a provisional form of justice. 

Islamic law also includes a special class of ordinances called the ~udiid 
(sg. ~add), the 'rights [of God]', which include fornication, consumption 
of intoxicants, and theft. At first look, it appears that intent does not 
matter at all for such offenses, for once it is determined that a hadd 
ordinance has been violated, certain penalties automatically ensue-"-for 
example, amputation of the hand for theft. The law seems to make no 
accommodations for grades of offense, such as more or less intentional. 
However, on closer inspection, it becomes clear that intentions do come 
into play, specifically in terms of acting mistakenly or in ignorance of 
the ~udiid rules. This approach fits the pattern of treating intent as 
definitive of actions, recognizing that an unintentional breach of the 
law should not be treated in the same way as an intentional one. It also 
fits a larger pattern of reluctance to apply the ~udiid penalties, which 
are also hedged about with unusually narrow definitions of action and 
high standards of proof. 

As we move into the arena of penal matters in Islamic law, we see 
another significant shift in the terminology of intent. If niyya is the 
predominant and technically precise term for intent in fiqh al- 'ibadiit, 
and if a variety of terms function largely interchangeably in contracts 
and personal status law, the term 'amd eclipses these in the case of 
actions for which penalties apply. Other terms appear occasionally, 
but 'amd predominates, and it also takes on a technical meaning: it 
is the intent to do harm, especially bodily harm. The restricted use 
of the term 'amd serves in effect to quarantine this type of intent to 
morally negative actions. In fact, when the term nryya-which I have 
argued is partly reserved for morally positive intentions-does appear 
in discussion of penal matters, it is employed in ways that preserve its 
neutrality or goodness. The jurists simply do not speak of the nryya to 
do harm. 

INTENT IN ISLAMIC PENAL LAW 

Part I. Intent to Injure 

A. Overview 

Ibn Qudama defines al-jirii~ as "any hostile act toward a person or 
property, but in customary usage [the term] is limited to illegal in~~inge
ment of the body, while offenses against property are called aljlniiyiit, 
[and these latter include] unjustified seizure of property (gh~b), robbery 
(nahb) , theft (sariqa) , fraud (khiyiina) , and damage (itliif)."3 In ~hat fol
lows, I focus primarily on homicide (qatl)-though my analYSIS large~y 
holds for bodily injuries in general.4 Consistent with the general IslamIC 
legal view of agency, one must be of age and of sound mind to be 
potentially culpable for injurious acts.5 For offenses again.st .perso~s, 
the Qur'an indicates two general categories of remedy: retahatlOn (qz:jii:j 

3 Ibn Qudama, al-Mughnz, 11:443. Ibn Rushd defincs the jiniiyiit as "offenses t~at 
have prcscribed legal penalties," and list thcse as (I) offenses agamst t~e bo~y, hfe 
or limbs, which are called qatl (homicide) if death results and Jur~. (mJury) If .not; 
(2) sexual offenses, called zinii (unlaw~ul se~ual intercour~e) and sijii~ (formcatron); 
(3) offenses against property (amwiil), mcludmg ~lraba (brIgandage); baghy (trcspa:s), 
and sariqa (theft), or ghasb (usurpation) if done through power of high oR:ice (sulian); 
(4) offenses against reputation, which are called qadI!( (sla~~er). ~e mentIOns a fift~ 
category also, which he seems to set apart as not havmg a pr:scnbed _legal penalty, 
namely making lawful what is unlawful among food and drmk (Bzdqyat al-muJtahld, 
2:394-395; D]P, 2:478; on the last category, see D]P, 2:.478, n. :209): . . 

I Schacht notes that in cases of non-lethal bodily mJury, quasl-mtentIOnal acts are 
treated the same as intentional acts (with retaliation or compensation), but retaliation 
only occurs for certain kinds of injuries (Introduction, 181-182). He obs:rvcs that "retalia
tion for bodily harm is restricted to those cases in which exact equahty can be assure.d, 
e.g. the loss of a hand, a foot, a tooth, &c.;" retaliation also occurs for an eye If Its 
ability to see is lost, but not if it has been knocked out, and for a head wou~d th~t .lays 
bare the bone (185). In all other cases, a compensation is determined. for a ?Iven mJury, 
paid by the victim himself, except for indirect/inadvertent injury, m WhICh case .the 
injuring party's 'iiqila shares the burden (131-182). "The full blood-moncy. [I.e., eqUl,,:a
lent to that of a homicide] is to be paid not only for homiCide but for gnevous boddy 
harm, particularly for the loss of organs which exist singly, e.g. the tongue (also for the 
loss of the beard and of the head of hair); half the blood-money for the loss of organs 
which exist in pairs, one-tenth for one finger or one toe, one-twenti:th for one t~oth; 
a detailed tariff covers most other wounds. This penalty for wounds IS called arsh; If no 
percentage of the blood-money is prescribed, the so-called ~ukma becomes due, i.e. it is 
estimated by how much the bodily harm in question would reduce the value of a slave, 
and the corresponding blood-money must be paid" (185-186). , 

5 The financial liability for jiniiyiit incurred by a slave rt'sts on the slave s owner 
(Schacht, Introduction, 128). Slaves are punished for ~add offenses to a reduced degree
they cannot be stoned to death, and are generally subject to half the number of lashes 

(ibid., 177)· 
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or qawad) and material/financial compensation, or 'blood money' (diya 
or '~q~. 6 As a general rule, whenever retaliation is a potential remedy, 
th~ Injured party has the option of substituting compensation or fore
gOIng all remedy. If the facts of the case are such that retaliation is 
permitted, then the classic 'eye for an eye' calculus comes into effect. 
While the details are complex, the principle is relatively simple: for a 
broken tooth, a ruined eye, a severed or mangled digit or limb, etc., 
the injuring party is given the same injury in retaliation. As retali
ation for homicide, the injuring party is killed, though jurists debate 
whether the form of the retaliatory killing should match that of the ini
tial offense-drowning for drowning, for example. 7 Financial compen
sation for injury or death is assessed according to a scale determined 
by prevailing economic circumstances (classically one hundred camels 
or a thousand gold dinars for a free male Muslim). Compensation for 
i~uries and horr:icide is a matter between the injuring and injured par
tIes and a certam set of their social circles, referred to as the awliyii' 
(roughly, the plaintiff's kin) and the 'iiqila (those liable for compensation, 
roughly the defendant's kinH). Jurists assign a material value to a given 
body ~art, or for the whole person in the case of homicide, and pay
rr:ent IS. made by the injuring party or his 'iiqila to the injured party or 
hIS awlryii'. Because of the option to waive retaliation in favor of com
pensation or forgiveness, some have suggested that an injurious act in 
Islamic law "is in the nature of a private injury, more akin to a tort than 
a crime involving public interest or concern."~ 

In cases where bodily injury or death are caused by a person deemed 
capable of acting willfully, by some means other than the legitimate 
execution of corporal or capital punishment, the assessment of the 

li See, for example, Qur'an 2:178 179; 5:45. 
_7 ,~e: Ibn Rushd, Bidiiyat al-mujtahid, 2:404-405; DJP, 2:489-490: for Malik and 

Shafi I, m most cases, qlJaJ takes tht' form of the murdt'r, although they disagreed over 
death by burnmg or arrow. Abu I:Ianlfa, however, held on the basis of a hadzth that all 
retaliatory killing must be done with a sword. . 

H See Schacht, Introduction, 186. 
• 'I Farhat J. Ziadeh, "Criminal Law," in O:gord Encyclopedia 'If the Modern Islamic 

yvorld (Oxford: Oxford University Press, 1995), 1:329. However, responding to this 
com~onplace .characten~atIOn, J.N:D. Anderson has argued that "no such simple 
cla.sslfi~:atlon wlll s.uffice: mstead, It IS essential to view [the Islamic law of homicide J 
m Its hls~oncal settmg and detalled development," which he proceeds to do ("Homicide 
m IslamIC Law," Bulletin of the School qf Oriental and African Studies, University of London 13, 
4 fI95 1]: 8lI-828; quote IS from 8lI). Bernard Weiss compellingly links this issue to 
the p~tnarch~l family unit and kinship ties so central to the worldview of pre-modern 
IslamIC law (5pznt, 152-153); see the conclusion to this chapter, below. 
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intentions of the injuring party plays a central role in determining 
the remedy. This, of course, is not a peculiar characteristic of Islamic 
law, as many legal systems recognize a distinction between intentionally 
and accidentally causing injury or death. For example, the Anglo
American legal tradition establishes a range of types of intentional 
homicides, from premeditated murder, to intentional murder that is not 
premeditated, to justifiable homicide, all of which are intentional but 
which are assigned very different penalties. One theoretical alternative 
to weighing intentions would be a system of strict liability, in which the 
person causing harm is held liable for punishment and/ or recompense 
based on the results of the act, not the intention. In such a system, a 
killing in cold blood or in self-defense would produce the same legal 

response. 
The Islamic jurists' treatment of intent in injurious acts combines 

what appear to be incompatible approaches, by taking account of inten
tions while also insisting on strict liability. We might call this 'intention
based strict liability': the injuring party is in some measure strictly 
liable, regardless of whether the act was intentional or otherwise, but 
the exact nature of the liability depends on the injuring party's inten
tions. All Muslim jurists posit a distinction between intentional ('amd) 
and accidental (khata') homicide, and most add a third, intermedi
ate category, quasi-intentional homicide (shibh al- 'amd or 'amd al-khata'). 
While jurists often elaborate on this three-fold taxonomy, most retain its 
basic framework. Someone must be held responsible in all cases of inju
rious action, but whether retaliation, compensation, and/or any other 
remedy applies depends on the ascribed intention. 1O 

However, if paying attention to intentions may appeal to a certain 
sense of justice, mitigating strict liability's moral equivocation, it raises 
the serious question of how such intentions are to be known and 
assessed. On this crucial matter, J.N.D. Anderson observes that 

10 In certain cases where the killer cannot bc identified, the qasama oath applies; 
Schacht summarizes this as follows: "lfthe killer is not known, the ancient procedure of 
~asama, a kind of compurgation, takes place. If the body of a person is found who has 
obviously been killed, the inhabitants of the quarter, the owner of the house (and his 
'a~ila), the passengers and crew of the boat in which he is found, must swear fifty oaths 
that they have not killed him and do not know who has killed him; if there arc not 
fifty of them, they must swear more than once. Should they refuse to swear, they are 
imprisoned until they do. They thereby become free from liability to ~iJaJ [retaliationJ 
but must, as 'ii~ila, pay the blood-money. If the body of a killed person is found in the 
main mosque, the public treasury pays his blood-money; if it is fllUnd in open country, 
his blood is not avenged" (Introdurtion, 184). 

T 
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one of the basic problems debated .. . [among] jurists concerns the 
nature and proof of that category of homicide designated 'deliberate' 
(,amd). The matter is one of much complexity and confusion, for often 
the same writer will in places assert that deliberate homicide means 
homicide committed with the actual intention to kill, while in other 
places he will state or imply that it means homicide which results from an 
intentional use of any weapons or means intrinsically likely to kill. Speak
ing generally, it may be stated that all the schools except the Malilis base 
their definitions on the principle that only cases of homicide in which the 
killer intended to kill and employed some means likely to have that result 
should be put in that category [i.e., delibcrate homicide]. [ [ 

This suggests that jurists seek some direct knowledge of the killers 
intent, alongside the indirect evidence of the objective form and context 
of the killing. "The differences," he continues, 

betwecn the jurists (and, indeed, the real or apparent contradictions in a 
single book) largely arise from the varying degrees to which they consider 
a man's overt act as adequately establishing his inner purpose or even, in 
some schools, allow the act so to stand in the place of the intention that 
they speak indiscriminately now of the one and now of the other and in 
practice concern themselves with the act alone. 12 

However, while I find some passing evidence to support this view-that 
jurists disagree about seeing overt acts as evidence of intent-in my 
reading of Islamic penal law most jurists of whatever affiliation in effect 
abandon the quest for direct access to intentions and rely nearly exclu
sively on indirect evidence. As the above statements suggest, Anderson 
seems himself open to such a reading. He characterizes I:Ianafis as "the 
most thorough-going" in taking the weapon or means used as a direct 
indication (datil) of intent. 13 But he also admits that although 

the Shafi'i and I:Ianball books seem more equivocal and sometimes 
appear to insist more strongly on the actual intention to kill: it seems, 
however, that in both schools the better view regards a fatal assault with 
a lethal weapon, or by some means which would usually prove fatal, as 
"deliberate" homicide, whether or not the assailant actually intended to 
kill. 14 

[[ Anderson, "Homicide," 81g. While insightful and reliable, Anderson's article 
unfortunately provides nearly nothing in terms of reference to spccific primary texts. 

[2 Ibid., 820. 

J:i Ibid. Sec, for example, Kasan!, IlI'lab badaY al-~ana'i', 10:237. 
[4 Anderson, "Homicide," 820. 

INTENT IN ISLAMIC PENAL LAW 175 

Malikis likewise treat as deliberate any homicide done with an instru
ment thought intrinsically likely to kill. In fact, they do not recognize 
the category of quasi-intentional homicide and instead "adopt much 
the widest definition" of deliberate homicide, effectively shifting into 
this category acts in which the killer did not strictly speaking intend to 
kill, but committed "any unjustified assault."l:> In sum, while at times 
jurists may discuss the actual intent of the killer, and may suggest rather 
vaguely that one should investigate after the intent itself, the over
whelming weight of their concern is for objective evidence. The jurists 
have few illusions about ascertaining intent as a purely subjective state, 
but instead pragmatically seek to determine what objective criteria arc 

indicative of certain intentions. 
Three factors emerge as primary in assessing the intentional state of 

the actor: the type of action, the instrument or weapon used (and the 
normal expected use. of such), and the physical and social context (and 
the normal expectations for behavior in such a context). The first cat
egory, type of action, is usually discussed as 'striking a blow' or some 
other generic type of injury-producing act. The other two categories, 
instrument and context, emerge as the crucial elements in assessing 
intentions, and socio-cultural norms are critical to such assessments. 
The general pattern that emerges is as follows: (I) purely intentional 
homicide involves striking intentionally while intending to kill. This 
subjective state is objectively indicated by the use of an instrument 
normally associated with causing injury or death, in a setting where 
intentional killing might be expected. (2) The intermediate case, quasi
intentional homicide, involves striking intentionally, but without the 
intention to kill. The subjective state is indicated by complex criteria, 
not universally agree-upon, mixing aspects of the two extremes-that 
is, purely intentional and purely accidental. 16 (3) An accidental homi-

Ij Ibid. 
II> The relationship of intention to responsibility is a vexed one in Western philo

sophical literature. Searle points out that knowing something will be the consequence 
of an action does not necessarily mean one intends that consequence (Intentionality, !O3)· 
A dentist, Searle observes, may know his drilling will cause pain to the patient, but it 
would be wrong to say the dentist intends to cause pain. If no pain resulted, we would 
not say he failed, but that he was mistaken (the conditions of satisfaction for his belief 
were not satisfied, rather than those for his intention). Searle further notes there is no 
necessary close connection, let alone identity, between intention and responsibility. He 
notes that "we hold people rt'sponsiblc for many things they do not intt'nd and we do 
not hold them responsible for many things they do intend." Here, however. his discus
sion is insufficiently nuanced to be very helpful. He gives examples of a driver who 
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cide involves striking accidentally, and this subjective state is indicated 
by the use of an instrument not normally associated with causing injury 
or death, in a setting where intentional killing would not normally be 
expected. Jurists assign various remedies to each category, including 
some combination of retaliation, compensation, and (for some jurists) 
expiation (kajJiira). The following table displays this general pattern: 

Table I. Basic Tripartite Assessment if Injurious Action 

In.ftrument Circumftance Assessment 
I)pe rijAction Norm ,Norm (!fIntent Remedy 

Striking a blow Usually used to Killing is Intentional: Retaliation or 
kill normal intent to strike, compensation, 

intent to kill (expiation) 

Striking a blow (Various) (Various) Quasi- Compensation, 
intentional: (expiation) 
intent to strike, 
no intent to kill 

Striking a blow Not usually Killing is not Accidental: Compensation 
used to kill normal no intent to 

strike or kill 

The jurists seek to establish, through both general principle and casuis
tic example, the boundaries between these categories, To do so, they 
discuss exactly what instruments and contexts indicate each type of 
intention, based primarily on prevailing expectations regarding normal 
use of a given instrument, normal expected results of a given action, 
and normal behavior in a given context. They do not recognize any 
gradations within the category of 'intentional', such as 'with malice 
aforethought' or 'in the heat of the moment'. 

recklessly but unintentionally runs over a child (no intention but held responsible) and 
someone forced to act at gunpoint (intention but not held responsible), The philosophi
cal distinction may be valid, but whether "we hold [suchJ people responsible" in either 
a commonsensical or a legal way would clearly depend on the wider circumstances of 
the event. Degrees of responsibility must be distinguished in all but the strictest liability 
system, The latter case is simple enough---eoercion clearly mitigates responsibility-but 
even here, degrees of coercion would have to be distinguished, In the former case, com
mon sense and certainly most legal systems would consider a reckless or drunk driver 
responsible to some degree for the consequences of his or her actions, whether truly 
intended or not. 
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B. A Closer Look 

To throw more light on the framework presented so far, we can draw on 
the I:Ianafi Ibn Mawdud al-Mu~ill, who is terse and to-the-point, and 
the I:Ianbali Ibn Qudama, who provides more colorful detail. Both are 
typical in displaying an intention-based strict liability approach, and a 
reliance on objective indicants of subjective states. Further, both employ 
terms other than nryya, especially 'amd, for intent to injure. Elaborating 
on the basic tripartite scheme, Mu~ill introduces the topic of homicide 
as follows: 

Homicide is connected to five assessments: intentional ('amd), quasi
intentional (shibh 'amd) , accidental (khata'), that which can be assimi
lated to accident (ma 19',rya mujrii al-khataj, and indirect homicide (al
qall bi-sabab). Intentional [homicide is defined as] deliberately striking 
(yata'ammada al-garb) with what severs into parts, such as a sword, a spear, 
a flint, and fireY 

Intentional homicide, he notes, is a sin (ma'thamlithm-discussed below), 
for which the legal remedy is retaliation, and this may be waved by the 
awliya' in favor of compensation from the killer's property or no rem
edy at all. There is no other expiation for intentional homicide. IS He 
names several instruments, implying that there is a general agreement 
that these are potentially mortal weapons. Prevailing social norms and 
expectations regarding a given action, not the actual subjective state of 
the actor, determine the assessment of the intent. 

While generally in accord with Mu~ill, Ibn Qudama considers more 
potential nuances and juristic disagreements in the category of deliber
ate intent, such as the prospect of using an instrument the dangers of 
which are ambiguous: 

If the wound is a small one such as ... [when the victiml is stabbed 
with a needle or thorn, you [i.e" the one assessing the case] look [to 
examine the situation]. If [the woundl is in a [potentially] fatal place IJi 
maqtalin), like the eye, heart, torso [near the kidneys], temple, or inner 
ear, so that he dies, this is also intentional [homicide] because the blow 
by that instrument is in a fatal place, like a wound with a knife in a 
non-fatal place [i,e" a fatal stab with a knife in any part of the body]. 
If rthe small wound] is in a non-fatal place, then you look; if it has 

17 Mu~ill, al-Ikht£var, 5:22 23, 
IH Ibid,,5: 24-
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reached the interior of the body, then it is like a large wound because 
of the increase in the severity of pain, and it can thereby lead to death, 
like a large [wound).I'l 

Some jurists assign retaliation to these lesser instruments or acts, deem
ing them deliberate, while others require only compensation, treating 
them as quasi-intentional, depending on whether they think this act 
indicates a desire to kill, 'because it usually kills'. But Ibn Qudama still 
does not discuss pure intent as such, but rather the objective form of 
the action, generating the general principle that intentional homicide 
can involve normally non-lethal instruments if the blow is directed at 
a particularly vulnerable part of the body. Ibn Qudama leaves such a 
determination to the judge in an actual case. 

Ibn Qudama notes a further disagreement over what constitutes a 
normally lethal instrument: "killing with an item without a sharp edge 
(ghqyr al-mu~addad), such as something that should be thought likely to 
cause death when used in its usual manner; this is intentional homicide 
and necessitates retaliation also."20 On the one hand, this category 
~mounts to a catch-all, encompassing any blunt instrument "thought 
hkely to cause death when used in its usual manner." On the other 
hand, some jurists, including Abu I:Ianlfa, consider this category of 
killing to be quasi-intentional, and not licensing retaliation, because the 
Prophet said "Verily in the [category of] quasi-intentional homicide is 
killing by lash, rod, and stone."2! Ibn Qudama counters by citing the 
C?-ur'an .(J7:33): "And if anyone is killed wrongfully (ma:;liiman), We have 
gIven hIS heir authority," implying that any 'wrongful' killing leads to 
the victim's kin having the right to retaliate.22 He says that acts in this 
category, using a non-sharpened but normally lethal instrument, count 
as. 'wrongful', and thus retaliation applies. Trumping an explicit ~adzth 
WIth a more general Qur'an verse, Ibn Qudama leaves room for debate 
over lashes, stones, and rods. 

He also considers other ways that the category of intentional homi
~ide ~igh~ be ~louded. T~e first is what we might call 'intervening 
mtent. Dlscussmg suffocatIon and strangulation, throwing someone 

1'1 Ibn Qudama, al-,Hughnl, 11446. 
20 Ibid., 11447. 
21 Ibid. 
22 Ibn Qudama also cites Qur'an 2:178. 
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from a height, drowning, and casting into a well, he notes that "this is 
all intentional, for each usually causes death."2:l Similarly, forcing some
one into close proximity with a dangerous animal is also intentional 
homicide, although Shafi'l dissents, asserting that lions and snakes and 
the like normally flee from people. 24 Depriving a person of food or 
drink is also potentially intentional homicide: "if the duration is such 
that one would usually die, there is retaliation [that is, the homicide is 
intentional], and if one would not usually die [but does], this is quasi
intentional."2i Again, expectations for normal cause-and-effect relations 
are used to assess the intention. However, Ibn Qudama asserts that "If 
a person is thrown into shallow water which he is able to get out of, 
and he chooses to delay and then dies from this, there is no retaliation 
or blood money assessed, because the actions [of the person who did 
the throwing] did not cause death."26 That is, the intentional actions 
of the 'victim' can change the nature of the situation: if the 'victim' 
freely chooses to act in such a way that causes his death, this is not 
held against anyone else. However, he gives no indication of how to 
determine if this happens. 

Poisoning provokes a disagreement along similar lines. Poisoning is 
widely deemed intentional if the poison used is typically fatal. Accord
ing to one opinion attributed to Shafi'l, he reportedly disagrees, saying 
"eating [the poison] is voluntary, and this is like one person holding 
up a knife and the other person stabbing himself with it. "27 Shafi'l con
siders the injured party to have acted freely, thus mitigating the harm
ful intention of the person supplying the poison. This differs from the 
example of a person choosing to remain in water after being thrown 
there, for there is no explicit indication that Shafi'i's opinion hinges on 
the victim's knowing about the poison and choosing to ingest it. This 
is a highly restrictive, formalistic approach to intentions, taking into 

23 Ibn Qudama, al-Mughn'i, 11:449-450. He adds that another opinion distinguishes 
between acts which arc of a longer duration and thus more likely to death, which are 
deemed intentional, and acts which arc of a shorter duration and thus less likely to 
cause death, which are deemed quasi-intentional. 

24 Ibid., 11:450-452 . 

25 Ibid., 11:453. 
2ii Ibid., 11:450 -451. Note here that there is no mention of whether the initial 

throwing was done with the intention of killing. In any case, if the person dies as a 
result of this action, but the person killed intervenes, so to speak, with his choice to 

remain in the water, the intention to kill is disrupted. 
27 Ibid., 11:453. 
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account only the most immediate intention-in-action, and disregarding 
the wider scope of intended consequences. Shafi'i breaks the action into 
several parts, namely 'adding of poison to the food' and 'causing the 
victim to eat', and he holds the poisoner liable only for the former, 
refusing to consider the compound intentional action of 'poisoning the 
victim'.28 As we saw in the previous chapters, dividing an action into 
component parts is an effective strategy for limiting the importance of 
intentions, as this allows the intentions in a given component to be 
isolated from the rest of the action. 

Ibn Qudama discusses "that which indirectly causes death by some 
means that usually causes death" (yatasabbab ila qatlihi bi-ma yaqtulu 
ghaliban).29 Beginning with the case of a person coerced into killing, Ibn 
Qudama says the coercer and coerced share the liability for retalia
tion, while Abu I:Ianifa and Mu1;ammad al-Shaybanl hold only the 
coercer liable "because the coerced is an instrument of the caercer." 
Similarly, Ibn Rushd notes that the Malikls do not excuse a person 
under coercion, analogizing him to a person starving to death, who 
is not considered justified in killing another person and eating him to 
survive.:lO Still others hold only the coerced liable, since he does the 
actual killing, or hold neither liable, since each is insulated from full 
responsibility for the act. 1I In short, there is no consensus on coer
cion. As for other indirect homicides, Ibn Qudama holds a person 
liable for retaliation for testifying falsely in a case that leads to corporal 

~H ShMi'i cites a (/aduh, which may explain why this only applies to poisoning: the 
~adzth singles out acts of poisoning, but may not apply in other cases. Further, this 
echoes Shafi'i's treatment of intentions in contracts (discussed in chapter 4 above), 
where he also breaks the complex intentional action into constituents, and limits the 
actor's liability to the narrowest scope. 

2'1 Ibn Qudama, al-lvfughnl, ][:+55. 
\II Ibn Rushd, Bidayat af-mujtahid, 2:396; D]P, 2:480. 
'11 Ibn Qudama indicates that 'There arc four subsets of this [type]: One, a person 

coerces someone to kill another ... , then both the coercer and the eocrced share 
the liability fi)r retaliation. This is Malik's opinion. Abu I:Ianifa and Mu\::lammad [al
Shaybani] say there is retaliation only incumbent on the coercer because tht' merced 
is an instrument of the mercer ... Zufar says the direct actor (al-muhashir [the coerced]) 
is liable [fi}r retaliation J, not thc coercel; for the dircct actor is the cause. Shali'i holds 
the mercer liable, and notes that the coerced [may be held liable or not]. Abu Yusuf 
says neither is liable, because thc coercer did not directly cause the death, like one who 
digs a well [and someone falls into it]; and tht' coerced is exempted, for it is as if he 
was thrown against a person [the victim]. \Vc [Ibn Qudama and the I:IanbalisJ hold 
the mercer liable, for he indirectly causes the death" (af-,\!ughnl, 11455-456). 
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or capital punishment,32 and also a judge who delivers a corporal or 
capital sentence while knowing of the falsity of the evidence. 33 

Turning to quasi-intentional homicide (shibh al- 'amd) , Mu~ill defines 
this as "striking in a way that does not sever into parts, as with a stone, 
a stick, or a hand." This is also a sin, but for this there is no retali
ation, only compensation (from the 'iiqila) and expiation (kaffiira).34 For 
Mu~ili, the objective form indicates an intention to strike, but not to 
kill, because the instrument used is something normally used to strike 
but not normally associated with causing severe injury or death. For 
his part, Ibn Qudama remarks that in shibh al- 'amd the injuring party 
"intends (qOfada) to strike without killing. This may be called ''amd 
al-khata" (intentional accident) or 'khata' al- 'amd' (accidental intention) 
because of the combination of intention and accident in it, for the per
son intends ('amada) the act, but commits an error in killing."35 Here 
again the issues are observable indicants, not actual states of mind. 
If death results from a justifiable act, such as disciplining, or even an 
aggressive act not done in a manner that usually causes death, this is 
quasi-intentional. Ibn Qudama notes that some Malikls consider such a 
homicide intentional and assign retaliation for it, claiming that "the 
Qur'an only mentions intention and accident, and whoever adds a 
third category, adds to the [Qur'an). Homicide resulting from an inten
tional action is intentional."36 However, Ibn Qudama cites a ~adith, pro
viding a textual source to counter the Malikl argument: "Verily in the 
[category ofj quasi-intentional homicide ('amd al-khata') is killing by lash, 
rod, and stone, and [the compensation is] one hundred camels."37 Ibn 
Qudama makes no mention of expiation (kaffiira) for either intentional 
or quasi-intentional homicide, nor does he follow Mu~ill in invoking the 
terminology of sin. 

32 Ibn Qudama notes that Shafi'i holds such a witness liable for retaliation; Abu 
I:Ianifa does not, saying that such a witness is like one who digs a well that another 
falls into (ibid., 11:456). The I:Ianafi Mu~ili, as seen above, calls this 'indirect homicide' 
(al-qatl bi-sabab), and he holds the person liable for compensation. 

33 Ibn Qudama, al-Mughnz, II:456-457. 
34 Mu~ill, al-Ikhtiyar, 5:24. See also Ibn Qudama, al-Mughnl, II:463: "There is no 

retaliation for this, though there is compensation owed by the 'aqila according to most 
jurists." The compensation here is the 'heavier' amount, classically measured in terms 
of the specific types of camels required. 

3.0 Ibn Qudama, al-Mughnl, II:462-463, emphasis added. 
36 Ibid. 
37 Ibid. Sec also II:447: this is the same ~adlth that Abu I:Ianifa cited in regard to Ibn 

Qudama's second subset of intentional homicide (sec n. 21 above). 



CHAPTER SIX 

Regarding the third category; accidental homicide, jurists often make 
a basic distinction between "accident in the intention" and "accident in 
the act." The former is often represented by the example of a person 
who is hunting but mistakenly strikes a person while thinking he is 
game, or when one kills an opponent in battle, not realizing he is 
a Muslim (basically cases of mistaken identity); the latter occurs, for 
example, when one shoots at a target but hits a man he had no intent 
to hit. 38 For accidental homicide there is no retaliation, but there is 
compensation and expiation, although accidental homicide is not a sin. 
Here, the act is done without any intention to either strike or kill the 
victim, although the basic act of striking out at something is intentional. 
Ibn Qudama approaches purely accidental homicide by identifying the 
two subsets of such acts noted above: first, cases in which one "performs 
an action in which one does not want (tii yundu) to strike a deadly 
blow, but does, such as when one shoots at prey or at a target, but 
strikes a person and kills him."39 For this there is compensation and 
expiation, but no retaliation. The second subset involves intentionally 
killing in battle or outside of the Islamic lands ifi diir al-~arb), thinking 
that the victim is not a Muslim, but in fact he is a Muslim; "this is 
as if [the game] one were hunting proved to be human."4o For this 
there is expiation, but no retaliation or compensation.41 In effect, these 
two cases are linked in that the intentional action has unintended 
consequences. Ibn Qudama explicitly analogizes the second case to the 
first by likening the non-Muslim to a beast of prey. This differs from 
quasi-intentional homicide, where there is intent to strike a person but 
not to kill, while in these examples of purely accidental homicide, there 
is no intention to strike a person. 

As for 'that which can be assimilated to accident', Mll~ili notes that 
"this is like a sleeping person rolling over and killing another person."42 
While this is very similar to purely accidental homicide, a sleeping 
person has no real capacity for agency. (This clarifies the nature of 
'accidental' acts, highlighting the fact that in an accident, the intended 
act of an agent goes awry.) Still, the principle holds that someone 
must be held responsible, and the penalty is identical to that of purely 

38 See, for example, Mii~ili, al-Ikhtiyiir, 5:25. See also Schacht, Introduction, 182; and 
Anderson, "Homicide," 821. 

:l'l Ibn Qudama, al-,Hughnl, "464. 
+0 Ibid., 11:465; and see ":465-473. 
+1 Ibid., "465. In support he cites Qur'an 4:92. 
+2 Mii~ili, al-Ikhtiyiir, 5:26. See also Ibn Qudama, al-Mughnl, 11:445. 
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accidental injurious action: there is no retaliation (or sin), but there is 
compensation and expiation. 

The final category, 'indirect homicide' (al-qat! bi-sabab), is also rep
resented through casuistic example: when someone is digging a well 
and "places a stone where it does not belong so that it is overlooked 
and someone perishes thereby."43 For this, there is compensation, but 
no sin and no retaliation, and unlike accidental acts and 'that which 
is equivalent to accidental', there is no expiation. In this case as well, 
there is no intention to strike or harm the victim, and the action is 
one not normally associated with causing injury. Thus, here too, there 
is little difference from purely accidental homicide, although the rem
edy in this case is less still than in the case of accident, for there is no 
expiation-and, significantly, this is the only case of homicide where 
the person causing the death can inherit from the deceased.44 Still, a 
form of strict liability is applied, so that the injuring party, in spite of 
lacking any intent to injure, is liable for compensation. 

C. Intent, Sin, and Expiation 

To better understand the nature of injurious actions and the intentional 
aspects of them, Mll~ili's presentation of homicide may be represented 

as follows: 

43 Mii~ili, al-Ikhtiyiir, 5:26; he also notes that this assessment extends to the case 
where someone falls in the well and dies-but in that case there is expiation. See 
also Ibn Qudama, al-Mughnl, JI:445. Schacht notes that "indirect causation (tasblb) 
creates liability only if the act in question was unauthorized," and that "the sphere of 
authorized acts is very extensive": for example, if the act occurs on one's own property, 
or with the permission of the property owner, or on land which the actor is a joint 
owner (including some public land), there is no liability (Introduction, 182-183). 

H "In all of these cases except al-qatl bi-sabab there is no inheritance" -that is, for 
the injuring party, if he or she stands to inherit otherwise (Mii~ill, al-Ikhtiyiir, 5:26). 
The jurists discuss whether a person who kills another can inherit from his or her 
victim. Some hold that a killer can never inherit from his victim, while others make a 
distinction between intentional and accidental killing, allowing inheritance in the latter 
case but not the former (unless that intentional killing was an obligatory or excusable 
act, as in the case of an executioner inheriting from a rightfully executed person) (see 
Ibn Rushd, Bidqyat al-mujtahid, 2:360; D]P, 2:436). Mii~ili notes: "If someone falls into 
the well and dies of suffocation or starvation, the [owner of the well] is liable for an 
expiation of freeing a Muslim slave, or, if he cannot, then fasting for two consecutive 
months" (S:26). 

l 
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Table 2. Mfi~ill's Assessment if Homicide 

Assessment Retaliation Compensation Expiation Sin 

Intentional Yes (if no Yes (if no No Yes 
compensation) retaliation) 

Oyasi-intentional No Yes Yes Yes 

Accidental No Yes Yes No 

Assimilated to No Yes Yes No 
Accidental 

Indirect No Yes No No 

Retaliation is only an option for intentional injury, while compensa
tion is either an option (for intentional injury) or required (in all other 
cases). Expiation is not assigned for intentional injury or for the least 
intentional act, at-qatl bi-sabab, but is required in all other cases.45 Inten
tional and quasi-intentional acts are the only sins. This table demon
strates that a form of strict liability consistently holds: compensation is 
required in every case, except where it may be preempted by the more 
severe retaliation~if an injurious action occurs, someone must be held 
responsible for compensating the victim and/or his/her kin. However, 
intentions determine what other remedies or penalties apply. 

The category of 'sin' (ithm) discussed by Mu~ili, but not by all jurists, 
is primarily a soteriological concern: such an act is held against a per
son by God, and potentially has consequences onjudgrnent day.46 How
ever, the category of sin has no direct legal consequences, no effect on 
the worldly punishment assessed by a jurist. Mii~ili deems only inten
tional and quasi-intentional homicide sins, while Ibn Qudama does 
not employ this terminology. The matter of expiation or atonement 
(kaifiira) has both religious or soteriological and worldly, legal aspects. 
Only Mii~ili's affiliation, the I:Ianafi madhhab, totally discounts the pos
sibility of kaifiira for intentional homicide, and only the Shaft! madhhab 

45 However, according to Zul:layiI, the I:Ianafis are alone in not assigning kaffara for 
indirect or inadvertent homicide; all others treat this with the same punishments as 
purely accidental homicide (al-Fiqh al-islami wa-adillatuhu, 6:328). Further, Zul,layli notes 
that only I:Ianafis allow the killer to inherit from the victim in indirect homicide. 

46 Mu~ill's modern commentator, Mal,lmud Abu Daqiqa, asserts that jurists agree 
that intentional homicide is a sin, based on Qur'an 4:9T "Whoever intentionally kills a 
believer, his punishment is an eternity in hell, and the anger and curse of God is upon 
him"; and based on a ~adlth: "God built up man, and cursed is the one who tears him 
down" (al-Ikhtryar, 5:23). 
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assigns non-negotiable expiation. The other two madhhabs hold that if 
the victim's kin opt for retaliation (or forgiveness), this accomplishes 
the expiation of the sin of the injuring party, and thus they assign no 
other expiationY For quasi-intentional homicide, jurists typically assign 
kaifiira in addition to the payment of compensation, and do not allow 
retaliation.48 Kaifiira is applied by most jurists for accidental homicide.49 

Thus, quasi-intentional and accidental homicide differ only in that the 
former may be a sin. 

Etymologically, the term kaifara refers to covering a thing or person 
so that it is hidden from view. 50 The term appears in the Qur'an, 
including in reference to acts of propitiatory redemption or pardon.51 

As used infiqh, kqlfara is often mentioned in connection with sin (ithm, as 
above, or dhanb), and is an act which removes sin from~or, truer to the 
term's etymology, eclipses sin in~one's soteriological record. 52 Kaifiira 
is only done as reparation after the fact, not as a preventive measure, 
and jurists employ the term primarily with connotations of punishment 
distinct from the quranic emphasis on propitiation. Generally, kaifiira 
in fiqh is of three types: emancipating a slave or slaves, fasting, or 
feeding or clothing the needy; for homicide, the preferred kaifiira is 
emancipation of a slave. 53 

Given that kaifiira potentially functions as soteriological reparation 
for sin, Mii~ili's assessment of homicide is surprising in at least two 
ways. First, kaifiira is not assigned for intentional homicide, in spite of 
the act's status as a sin. Thus, intentional homicide apparently cannot 
be undone in the eyes of God~a position, as noted, unique to the 
I:Ianafi madhhab. Second, kaifiira is assigned for both accidental homi-

47 ZuqayiI, al-Fiqh al-islamz wa-adillatuhu, 6:261-263. 
48 Ibid., 6:327. 
49 Ibid., 6:32 9-330 . 

50 J. Chelhod, "Kaffiira," in Encyclopaedia qf Islam, new cd. 
51 Ibid.; see Qur'an, 5:89, 95. 
52 Muqammad Rawwas Qal'aji, Mawsu'at fiqh :(ayd b. Thabit wa-Abz Hurayra (Beirut: 

Dar al-Nara'is, 1993), 1:167; 2:219-221. See also Rafiq al-'Ajm, Mawsu'at mu~!ala~at u~ul 
al-jiqh 'inda al-muslimin (Beirut: Maktabat Lubnan Nashirun, 1998), 2:1229; he notes 
that nryya is one of the requirements for a valid kaffora, and that the term carries 
connotations of 'ibiida, and "the 'ibiidat remove sins"; further, he observes that, like 
the ~udud, acts of kalfara are decreed by God, and do not have rational explanations. 
Chelhod ("KafTara") notes that in the Qur'an "fault and expiation are regarded in a 
material sense [i.e., fault as a thing to be covered over by expiation], the moral content 
developing rather later." 

50 Chelhod, "KafTara." Kaffara for significant errors or omissions in performance of 
the ~ajj is a blood sacrifice. 
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cide and that which is treated as its equivalent, in spite of the fact that 
neither act is called a sin. In this view, kaifara seems to lose its sote
riological significance, perhaps serving instead as a means of worldly, 
social atonement-a concrete sign of repentance for the sake of regain
ing the good graces of one's fellow Muslims. Only for quasi-intentional 
homicide is kaifara possibly an expiation of sin. The other madhhabs call 
intentional homicide a sin and assign kaifara-although, according to 
Malik!s and I:Janbalis, if retaliation or forgiveness is applied by the vic
tim's kin, this accomplishes expiation for the sin of the killer. All the 
madhhabs call quasi-intentional homicide a sin and assign kaifora, while 
none calls accidental homicide a sin, yet each assigns kaifiira. No mad
hhab calls indirect homicide a sin, and all but I:Janafis assign kaifara. 54 

This rather confusing set of patterns and anomalies reflects a complex 
mix of logics shaping the law, some more literalist and others more 
focused on broad ideas of morality. 15 For present purposes, it is enough 
to note that intent is not related to sin, nor is sin is related to expiation 
in a uniform and easily predictable way among Muslim jurists. 

D. Ibn Rushd on the Provisional Nature rifJuristic Assessments 

Thus far, we have seen that Muslim jurists consider intent to be a cru
cial, definitive aspect of injurious actions, but that they assess intentions 
based on purely objective criteria. Clearly, the jurists see significant lim
its to the accessibility of others' intentions. Despite these limitations, 
however, fiqh texts do not advocate that one shy away from making 
judgments. They neither insist on direct knowledge of others' subjec
tive states, nor do they call for suspending judgement in the absence of 
such knowledge. Instead, they display a certain modest attitude toward 
the meaning of their judgments, implicitly viewing them through a the
ological lens. Fiqh manuals are not overtly theological or metaphysical 
works, and the jurists do not offer much commentary on the afterlife. 
However, some texts display a strong sense of the provisionality of the 
justice they offer, a sense that their legal assessments are only one com
ponent of justice, and that divine judgement in the afterlife completes 

5-1 See Mu~ill, al-Ikhtiyar, 5:23-24; Zul:tayll, al-Fiqh al-islaml wa-adillatuhu, 6:261-263; 
Schacht, Introduction, lSI. 

,,5 The Islamic legal treatment of sin and expiation is the topic of my article in 
preparation, building on work first presented in my paper, "Offending God and Man: 
Crime, Sin, and Expiation in Islamic Law," presented at the 2004 Annual Meeting of 
the American Academy of Religion. 
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the equation. Regarding intentions in injurious actions, some jurists 
explicitly assert, and others imply, that these are only fully known and 
directly judged by God, and that human judgments are only indirect, a 
kind of best guess within human limits. 

We previously saw suggestions of such a view in the comments of 
Shirazi regarding explicit statements of tolaq. While taking the common 
position that such statements are held binding even in cases where 
the husband claims to have misspoken or to have been merely joking, 
Shirazi places this approach in a wider context that includes divine 
oversight. Although the court holds a man accountable for the manifest 
meaning of his expression, Shirazi observes, God will recognize his true 
intention (yudqyyanu fima bqynahu wa-bqyna Allah ta'ala li-annahu ya~tamilu 
ma yud'zhzV6 It is as if Shirazi is put off by the obvious potential for 
injustice in the formalism of this aspect of family law and is comforted 
by the recognition that any such miscarriage will ultimately be rectified 
in the afterlife. 57 

An even stronger and more sustained presentation of similar sen
timents comes from the Andalusian Malik! jurist Ibn Rushd. In dis
cussing the basic three-fold classification of injurious intent, he notes 
that some jurists uphold the validity of the middle category, quasi
intentional acts, while others, most prominently Malik, do not. 58 Ibn 
Rushd adds a remarkable explanation of the nature of intentions and 
the role they play in legal assessments: 

Those who deny that there is [such a thing as] quasi-intentional homi
cide assert that there is no middle ground between mistake and inten
tion, between intending the killing and not intending it [using forms of 

56 ShiraZI, al-Muhadhdhab, 4:292. See also Nawawl, al-Majmu', 18:239-241; and Baber 
Johansen, "Die Siindige, Gesunde Amme. Moral und Gesetzliche Bestimmung (lfukm) 
im Islamischen Recht," in Contingency in a Sacred Law: Legal and Ethical Norms in the Muslim 
Fiqh (Leiden: Brill, 1999), 183. 

57 Such concerns over the law becoming an instrument of injustice help generate 
numerous stories of reluctance on the part of legal experts to serve as judges (qar/is), 
applying the law on behalf of the state. See NJ. Coulson, "Doctrine and Practice in 
Islamic Law: One Aspect of the Problem," Bulletin qf the School qf Oriental and African 
Studies 18, 2 (1956): 211-226. 

58 Ibn Rushd, Bidayat al-mujtahid, 2:397, DJP, 2:481. Ibn Rushd, an adherent of the 
Malik! madhhab, here seems to endorse the opinion of Shafi'l, accepting shibh al- 'amd as 
a legitimate legal category, over the opinion of Malik who, as noted above, denies the 
validity of the category. However, Ibn Rushd, in this section of the text at least, is more 
concerned to describe disagreements among jurists than to endorse anyone opinion, 
and offers no definitive resolution to the matter of whether quasi-intentional homicide 
is a legitimate category. 
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qlL,l'ada]. The argument of those who uphold the middle category is that 
no one knows intentions (al-niyyat) but God Almighry, but the assessment (~ukm) is to 
be assigned [by humans} on the basis qf what is apparent (bi-ma :;ahara).59 

Ibn Rushd immediately reiterates this point: 

When a person intends (qlL,l'ada) to strike a specific person with an instru
ment that does not usually kill, the assessment vacillates between inten
tional ('amd) and mistaken (kha{a'), but this isfor our [human) purposes on(y (fi 
~aqqina) and not in the reckoning if the Lord Himself, God, the Exalted.60 

And again, Ibn Rushd makes a similar assertion when noting that Ma
lik does not accuse a father of intentional homicide if he kills his own 
son, unless the killing is done in stealth (ghzla), "but [Malik] considers 
the perpetrator of [killing in stealth] to have intended the homicide 
(qlL,l'ada al-qatl) on the basis of predominant probability (ghalabat al-;;,ann) 
and the strength of the accusation, for no one knows intentions (al-niyyat) but 
God Almighf:Y."61 

These passages demonstrate two significant points. First, Ibn Rushd 
recognizes two realms of justice, human and divine. Humans are re
sponsible for a practical, provisional level of justice, making judgments 
on "the basis of what is apparent," while final and absolute judgment 
must be left to God in the hereafter. R. Brunschvig observes in Islamic 
law "the desire to establish, in a humane fashion, what is most probable 
by regulated means rather than to pursue the strict truth, the certain 
knowledge of which belongs only to God."62 Intentions can only be 
judged with certainty by God, but humans are responsible for doing 
their best to assess intentions so that the legal system can function 
to at least approximate true justice. In the first two passages, Ibn 
Rushd attributes this view to those who employ the 'middle category' 
of quasi-intentional homicide (i.e., the majority, excluding the Malikls), 
suggesting that intentional and accidental cases rest unambiguously on 
objective indicants, and only assessments of the gray area in between 
involve ambiguity and provisionality. However, his comment on Malik's 
view of a father killing a son implies that, in any case where a jurist is 
unsure of true intentions, he should judge based on the best objective 
evidence available, assured that God will ultimately judge the true 

59 Ibid., 2:397, DJP, Iq8r, emphasis added. 
GO Ibid., emphasis added. 
bl Ibid., 2:401; DJP, 2:486, emphasis added. 
62 R. Brunschvig, "Bayyina," in Encyclopaedia qf /,lam, new ed.; cited in Wakin, 
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intentions. Especially in this more general formulation, Ibn Rushd 
depicts juristic assessment as inherently provisional, as one element in a 
calculus of justice to be completed by divine judgment. Such a position 
also has the rhetorical effect of warning Muslims that while they may 
get away with an evil act in this world (if the objective evidence masks 
their true motives and fools their human judges), they will not fool God. 

Second, in this passage we see the term niyya used in relation to inju
rious acts (i.e., "no one knows intentions [al-nryyat] but God Almighty"). 
This is an unusual occurrence, for the vast majority of references 
among the jurists to subjective states and intentions in cases of harm
ful actions use other terms. Mu~ill and Ibn Qudama do not refer to 
nryya, relying primarily on 'amd. Even for Ibn Rushd this is an isolated 
occurrence (this is the sole use of the term nryya in Ibn Rushd's chapter 
on injurious actions). While it would be difficult to draw firm conclu
sions from this slight evidence, we can say that Ibn Rushd secms to 
confirm our suspicions. Ibn Rushd here seems to treat niyya as a gen
eral term or meta-term for intentions, while treating 'amd as a tech
nical term for specific types of homicidal intentions. One could argue 
that Ibn Rushd's use of the term nryya here supports my contention 
that niyya carries positive connotations, for within the sentence in ques
tion, nryya is the direct object of God's act of knowing (al-niyyat la yat!i'u 
'alayha illa Allah). This not only generates an allusion to the oft-cited 
~adzth ('Actions are defined by intentions' [innama al-a'mal bil-niyyatJ), but 
also rhetorically isolates God from the negative connotations of 'amd. 
Human evil is a product of human will, and God has no truck with evil 
intent. Ibn Rushd apparently strategically deploys the terms niyya and 
'amd to preserve a moral distinction. 

Part 2. The l:Iudud 

Islamic pcnallaw encompasses a second general category beyondjinqyat 
or jira~. The ~udiid (sg. ~add) are a distinct sub-category of the mu 'amalat; 
they are '~aqq Allah', the 'claim of God' or 'right of God'. The term 
~add literally means 'limit', and implicit-and sometimes explicit-in 
the legal usage is the phrase '~udiid Allah', meaning 'the limits of God 
[placed on human conductl'.6l This is a set of offenses and atten-

61 See Qal'ajl, Alawsfi'aljiqh Zqyd b. Thiibit, n09· 
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dant penalties derived more or less directly from the Qur'an or ~adlth: 
apostasy (ridda), treason or rebellion (baghy), unlawful sexual intercourse 
(:dnii) , slander (qadhf, meaning unsubstantiated accusation of zinii), theft 
(sariqa) , highway robbery or brigandage (~iriiba or qat' al-tanq) , and 
drinking wine (shurb al-khamr).64 While grave, the ~udiid are not neces
sarily the most serious oflenses-homicide, for example, is not among 
them. The ~udiid are simply those offenses considered to be assigned 
a clear penalty by the shan'a and thus on which there is no lati
tude in the penalty. The penalties for ~udiid offenses are generally 
corporal (e.g., amputation and flogging), and, in certain cases, capi
tal. 65 

Because the ~udiid are considered to have been assigned specific pun
ishments in the Qur'an and ~adith, they are not open to modification 
at judicial discretion; if the evidence establishes that the act occurred, 
a given penalty automatically ensues:;b Thus the ~udiid are based on 
a principle of strict liability, as neither intentions nor circumstances 
are taken into account in assigning penalties-if a ~add ordinance is 
violated, the set penalty applies. 67 (If an act is deemed not to violate 
the ~udiid, but a judge considers it a lesser violation, he may apply a 
discretionary [ta'Zlr] punishment of lesser severity.) Strictly within the 
category of the ~udiid, there is no gradation of the liability based on 
intentions or circumstances, as is the case for injurious acts-although 
a violation of the ~udiid must be voluntary, and coercion removes liabil
ity for the ~add.68 It seems to be assumed that a violation of the ~udiid 
restrictions is necessarily an intentional act. Two significant exceptions 

b4 See AIy AIy Mansour, "Hudud Crimes," in The Islamic Criminal Justice System, ed. 
M. CherifBassiouni (London, Rome, and New York: Oceana, 1982), 197-200. 

65 For some cases of zinii, the penalty is death by stoning; for highway robbery 
with homicide, death by crucifixion or sword; for theft (and highway robbery without 
homicide), severing of the hand and/or foot; for most other cases, flogging with 
differing numbers of lashes (Schacht, Introduction, 175). Apostasy and r('bellion arc 
punished by death, usually in the form of beheading with a sword. 

66 While these are discussed to varying degrees in the Qur'an, jurists extrapolated 
extensively from the relatively terse quranic passages taken as proof texts for the ~udiid. 

67 Circumstances may be weighed in determining if a given act counts as a ~add 
violation; theft, for example is defined both by the value of the property taken and 
the circumstances of the taker. A pauper is given greater leeway than someone with 
adequate means, and his taking a limited amount is not 'theft'. However, this enters into 
the basic definition of theft, akin to the circumstance of marriage making intercourse 
lawful; once a theft has occurred, the penalty applies. -

6H Schacht, Introduction, 176. 
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to the general disregard for intentions, however, are the matters of 
mistaken action and action done in ignorance of the law. 

Regarding the former, some jurists consider the possibility that one 
would perform an action with the intention of doing one (permitted) 
action, but in fact would mistakenly do another (prohibited) action. In 
these cases an act that is outwardly identical to a ~add offense is dif
ferentiated solely by the subjective intent of the actor. While accidental 
sexual intercourse may sound implausible, this is exactly the example 
Ibn Qudama considers: 

If a woman other than one's wife is presented to him as his wife, and it is 
said to him, "this is your wife," and he has sex with her believing her to 
be his wife (ya'taqiduhii zawjatahu), there is no ~add applied to him. I do not 
know of any [juristic J disagreement on this. If it is not said to him, "this 
is your wife," or he finds a woman in his bed and supposes her (:;annahii) 
to be his wife or his slave-girl and he has sex with her, or he summons 
his wife or slave-girl and some other woman comes and he presumes that 
she is the one he summoned and has sex with her, or some such situation 
occurs, and he is unaware (li- 'amiihu, lit. 'blind'), there is no ~add applied 
to him. This is the opinion of Shiifi'I.6'J 

Ibn Qudama presents two possibilities. In the first case, a third party 
presents a woman to a man and indicates verbally or otherwise that 
she is the man's wife, and the man has sex with her in the mistaken 
belief that she is his wife. Jurists agree that this is no ~add offense. 
Though Ibn Qudama does not say so explicitly, this case might be 
assimilated to a case of coercion. In the second case, there is no third
party intervention, but the man finds a woman in his bed, where norms 
would indicate that she is likely his wife, or he calls for his wife or 
slave-girl, and another woman comes to him and he has sex with her 
in the mistaken belief that she is lawful to him. Again, Ibn Qudama 
does not assign the ~add penalty. He further generalizes his opinion by 
saying "if some such situation occurs," opening the example to wider 
applicability. Thus the matter hinges on ignorance of the true situation, 
and any analogous situation of ignorance regarding the identity of the 
sexual partner would apparently excuse the offense. However, not all 
jurists agree on the second general situation, where no third party 
creates the mistaken impression: 

69 Ibn Qudama, al-iVfughnl, 12::344. See also ShIraZI: "If a man finds a woman in his 
bed and presumes her (;;,annahii) to be his [sexually licit slave] or his wife and he has 
sex with her, there is no ~add upon him, for he is excused according to his claim of 
uncertainty (al-shubha)" (al-A1uhadhdhab, 5:381). 
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Abu J:fanifa holds that the ~add must be applied to him [in this second 
case], because [the man] had sex in a situation without legal right Ifi 
ma~all lii milk lahu Jihz). We [i.e., Ibn Qudama/J:fanballs] hold that if 
he had sex believing it to be permitted, this is excused, for it is like 
someone saying to him, "this is your wife" [i.e., the first instance above, 
upon which all jurists agree that there is no ~addJ, because the ~udiid are 
averted by uncertainties (li-anna al-~udiid tudra'u bil-shubuhiit) , and this is 
the most likely [of the rulings]. 711 

For Abu I::Ianifa, the second case produces guilt because, regardless 
of his intentions, he violated the rules of sexual intercourse and the 
context does not excuse this violation. Ibn Qudama disagrees (siding 
with Shafi'i), equating this with the first case. 

In a third permutation of this situation, reversing the basic structure 
of the previous two cases, however, the ~add does apply: 

As for a man who summons a mu~arrama [i.e., a woman with whom 
sex is forbidden], and someone else responds, and he has sex with her 
assuming her to be the one he summoned, the ~add applies to him, 
whether the one he summoned was among those about whom there is 
doubt [regarding the legality of having sex), like a slave-girl owned in 
common with others (al-jiiJiya al-mushtaraka), or not, because there is no 
excuse in this. 71 

Here the actual act-sex with a permitted woman-is not unlawful, 
but the intended act is, and so the ~add penalty applies. The intention, 
indicated objectively by his calling for a forbidden woman, defines the 
act. Thus, Ibn Qudama is consistent in holding a person accountable 
for his intentions, whether to act legally or illegally, based on the objec
tive indicants of that intention. Note, however, that he gives no account 
of how one would prove guilt in such a case. The o~jective act of sum
moning a forbidden partner indicates unlawful intent, but it seems the 
man would have to confess that he failed to noticed the mistake before 
engaging in sex and never changed his intent, for the only thing wrong 

70 Ibn Qudama, al-Jtlughni, I2:344. Sec also the I:Ianafi Mu~ili: "If a woman lather 
than one lawful to him] is presented to a man [as lawful to himl, and he has sex with 
her, the ~add does not apply, but he does owe her a mahr. If a man finds a woman [other 
than one lawful to him] in his bed and has sex with her, the ~add applies" (al-Ikhtiyiir, 
+9I). This confirms Ibn Qudama's indication that Abu !:Ian!fa applies the ~add when 
no third party intervenes, when the man can be held responsible fi)r ascertaining- the 
identity of the person in his bed. 

71 Ibn Qudama, al-}vlughni, I2:344-345' Ibn Qudama adds here that mistakenly 
killing- a person, thinking him to be a son or slave, docs not excuse the act, and it is 
treated as the intentional killing- of a non-relative. For a detailed discussion of the case 
of a father killing- his son, sec Ibn Rushd, BidqJ'at af-mujtahid, 2:4oo-40I; DJP, 2:485-486. 
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with the actual action would be his intent. This passage, it seems, car
ries more rhetorical weight regarding the seriousness of the ~udiid than 
it does literalist conviction. All in all, appeal to intent seems to lessen 
the likelihood of the ~udiid penalties being applied. 

The final exception to the rule of disregarding intent in ~add cases 
involves ignorance of the law: 

There is no ~add applied to one who does not know that fornication is 
forbidden. 'Umar said this, as did 'Uthman and 'All. There is no ~add except 
regarding what one has knowledge of (Iii ~adda illii 'alii man 'alimahu). This is the 
opinion of most men of learning. n 

Ibn Qudama goes on to assert that if it seems plausible that a per
son is genuinely ignorant of the law prohibiting zinii or intoxication, 
"if the prohibition is not obvious to him" (tii yak!ifii 'alayhi) , the ~add 
is lifted, since there are many aspects of the law that are "obscure to 
those without learning [in the law]" (yakhfii 'alii ghayr ahl al- 'ilm). How
ever, the ~add does apply if the law should be obvious, "as in the case of 
a Muslim intoxicated while among a group of Muslims." Ibn Qudama 
only explicitly applies this principle to potential cases of zinii and intoxi
cation, and many other jurists do not explicitly consider ignorance of 
the law to be a mitigating factor in the ~udiid. Still, this presents a 
potentially problematic legal principle: the law only applies to those 
who have knowledge of the law. In effect, a person must knowingly 
and intentionally break the law, at least in the case of these ~udiid, or 
no offense occurs. This is not the approach taken in non-~udiid situa
tions, where the law is consistently depicted as applying to all Muslims 
regardless of their knowledge of its details. 73 Further, Ibn Qudama's 
declaration of this principle differs considerably from the examples 
which lead up to it. In those examples, the man is mistaken about the 
identity of his sexual partner, and the issue is how this mistake comes 
about-there is no suggestion that the man is ignorant of the law pro-

72 Ibn Qudama, al-Mughnl, 12:345, emphasis added; cf. I2:343 where Ibn Qudama 
indicates that, according to some jurists, if a man does not know of conditions that 
would make his marriag-e to a woman illegal (e.g., she is currently married), he is not 
liable for the ~add punishment for zinii. See also Shirazi, al-Muhadhdhab, Y379. On a 
slightly different matter, Shirazi notes that if a man has sex with a corpse, either this 
violates the ~add against zinii, "because he penetrates a forbidden opening-, without 
doubt about the matter (wa-lii shubha lahu jihl)," or the ~add penalty is not applied 
because "he did not intend (liiyaq0idu) so there is no ~add upon him" (5:387). 

n This also calls to mind a larger issue, the 'before revelation complex' studied by 
A. Kevin Reinhart, Bqore Revelation: The Boundaries of Muslim Moral Thought (Albany: 
State University of New York Press, I995)· 
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hibiting certain sexual unions, Further, in the examples given, objective 
factors figure prominently, such as the existence of a third party mak
ing misleading indications, or the location of the act in a context where 
certain expectations normally prevail. However, in the more general 
declaration, it is the person's knowledge and intention per se that deter
mine the status of the act. Thus, the expansion of the cases into a gen
eral absolution on account of ignorance seems a considerable stretch 
indeed. 

I would suggest that it is not accidental that this remarkable al
lowance for ignorance as an excuse occurs only for the ~udiid, for 
it is consonant with a prevalent attitude in the texts, a reluctance 
to apply the ~udiid penalties. As noted above, an offense against the 
~udiid ordinances automatically triggers a penalty. However, several 
elements of the law mitigate against reaching this point. As Schacht 
observes, "There is a strong tendency to restrict the ~add punishments 
as much as possible, except the ~add for false accusation of unlawful 
intercourse, but this in turn serves to restrict the applicability of the 
~add for unlawful intercourse itself"74 

The several means of restricting the application of the ~add penal
ties include narrowly defining the acts. Theft presents the clearest case 
of this: the theft must be by stealth-which excludes open robbery 
and snatching unawares (e.g., pickpocketing)-of a certain minimum 
value (classically, ten dirhams), of an object lawfully subject to owner
ship, actually removed from the custody of the owner.75 Also a given act 
is weighed for shubha, 'resemblance' to a lawful act-if such a resem
blance can be established, the ~add is avoided. 76 Further, jurists treat 
duress, widely conceived, as a mitigating factor-unlawful intercourse 

74 Schacht, Introduction, 176-177. He adds that "whereas in other matters there exists, 
to a certain extent, the religious duty of giving evidence, in lawsuits concerning offenses 
punishable by ~add it is considered more meritorious to cover them up than to givc 
evidence on them, and the oath is disregarded as an element of proof" (198). 

75 Ibid., 179 180. Catching a thief in the act eliminates ~add, and for somejurists, so 
does the case of a thief handing the stolen goods to an accomplice outside the house, 
such as through a window. 

71i For unlawful intercourse (zina), for example, shubha can remove the ~add, as when 
the marriage is not formally valid but the husband thought it was valid, or if the 
marriage took place during the 'idda (waiting period during which a woman may 
not remarry) after a divorce, but the husband was unaware of the situation or the 
waiting period, for technical reasons, was longer than the husband thought, and similar 
such tcchnical definitions of valid circumstances for intercourse that a. husband may 
have unwittingly breached; jurists even debate the applicability of (/add in cases of 
prostitution and homosexuality (ibid., 178). Note, however, that a discretionary (ta'zzr) 
punishment may be imposed when the (ladd is not fully incurred (ibid., 175). 
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and drinking wine, for example, must be shown to have been volun
tary. If several offenses against the same ~add ordinance occur, they are 
punished by a single application of the penalty, and the statute of limi
tations, so to speak, for ~add offenses is rather short, usually one month, 
and in the case of drinking wine, usually only the time the drunkenness 
or smell of wine persists. 77 Repentance (tawba) by an offender can, in 
some cases, remove the ~add-if a thief returns the stolen goods or a 
highway robber repents, the ~add is removed, if the repentance takes 
place before the penalty is completed. 78 Perhaps most importantly, the 
standards of evidence in ~add cases are very high, limited to a confes
sion (easily withdrawn) or eyewitness testimony (four of them in the case 
of zinii). 79 As noted, if the ~add is avoided, a judge may still apply a ta 'zir 
penalty, usually limited to a degree significantly less than the ~add.8() 

So much, then, for first impressions. At first glance intentions seem to 
play no role in the ~udiid, as these offenses are punished rather harshly 
whenever found, theoretically with no attention to intentions or circum
stances. However, on closer look, circumstances matter considerably 
in determining whether or not what looks like a breach of the ~udiid 
really counts. Strict liability for the ~udiid is mitigated by the tendency 
to define the offenses out of existence, or at least into a less serious cate-

77 Ibid., 176-177. Technically, the act is punishable beyond this time limit, but the 
qarji no longer accepts evidence, unless there is justification for the delay. 

78 Ibid., 176. In such cases, property damage is treated as a non-~add offense; 
however, repentance has no effect in cases of bodily injury or homicide (ibid., 177-178). 

79 Schacht summarizes the various aspects of evidence law in the ~udild: "In con
trast with the acknowledgement concerning other matters, the confession of an offense 
involving a ~add can be withdrawn (rujil'J; it is even recommended that the M¢l should 
suggest this possibility to a person who has confessed, except in the case of false accusa
tion of unlawful intercourse; and particularly high demands are made of the witnesses 
as regards their number, their qualifications, and the content of their statements. These 
demands are most severe with regard to evidence on unlawful intercourse; ... in this 
case four male witnesses are required instead of the normal two, and they must testify 
as eyewitnesses not merely to the act of intercourse but to 'unlawful intercourse' (zina) 
as such; correspondingly, a confession of unlawful intercourse, in order to bring about 
the ~add punishment, must be made on four separate occasions [although in other cases 
a single confession is sufficient]. A further safeguard lies in the fact that an accusation 
of unlawful intercourse which is dismissed constitutes ~adhf which itself is punishable 
by ~add; if one of the four required witnesses turns out to be a slave or to be other
wise disqualified from giving valid evidence, or if there are discrepancies between their 
respective depositions, or if one of them retracts (rujil'J his evidence, all are, in principle, 
liable to the ~add for ~adhf" (ibid., 177). See also Ibn Qudama, al-Mughnl, 12:354,379· 

80 For example, the ~add penalty for zina is stoning to death in some cases, 100 lashes 
in others. Mil~ililimits the ta'z!r f()r zina to between three and 39 lashes (al-Iklztiyar, 4:92 ; 

M(j~ill also applies this ta'z!r penalty for cases of bestiality). 
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gory. Further, in some cases, the intention to act in accordance with the 
law outweighs the actual unlawful act: a mistake or ignorance here does 
not lead to punishment, and intentions produce a potential loophole in 
the law. Conversely, however, intending to breach the law, but uninten
tionally failing to do so does not exempt one from a ~add punishment. 
The rhetorical seriousness of the ~udiid is thus preserved, though imag
ining someone being held liable for such an illicit intent stretches the 
bounds of the credible. 

Conclusion 

I noted above the negative imperative governing this sphere of Islamic 
law: jiniiyiit/jirii~ and the ~udiid are acts a Muslim should not commit, 
and the law stipulates the penalties for those who do. In this context we 
have seen that jurists strongly favor the term 'amd to refer to intentions, 
rather than nfyya, which dominates ritual law and is prevalent in civil 
law. The eclipsing of the term nfyya in these contexts by other terms, 
especially 'amd in the context of injurious action, and iriida and qa-?d 
more generally, implies that nfyya is a particular kind of intention, an 
intention to do good, or at least to act in morally neutral ways. The 
term is thus insulated from the negative moral implications of injurious 
and offensive actions. One apparent exception, Ibn Rushd's use of nfyya 
in his assertion that "no one knows intentions but God Almighty" 
can actually be seen as fitting this pattern and even strengthening 
the positive moral connotations of niJya. Likewise, 'amd is a particular 
kind of intention-the intention to do harm. NiJya and 'amd serve as 
bookend terms for the moral range of human intentions. 

Looking at intentions in the context of injurious actions tells us some 
specific things about both intentions and Islamic penal law. Combining 
strict liability with some reference to intentions preserves the benefit 
of a strict liability system, that someone must be held accountable for 
an injurious action. While this may sound odd to anyone inclined to 
think that 'accidents will happen', this strict liability perhaps fills the 
role many modern societies fill with private insurance systems and pub
lic disaster aid. Even for a purely accidental injury or homicide, the 
injured party is compensated by the injuring party (and his 'iiqila) for 
the damage, thus distributing some of the cost of the damage over a 
wider segment of society. In this way, strict liability may contribute to 
social stability, especially in a smaller-scale, pre-modern society. Mus-
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lims often argue, with some historical evidence m their favor, that 
by limiting retaliation in clearly defined ways, the Islamic approach 
to injurious actions greatly improved on the pre-Islamic free-for-all 
of cyclical revenge. Going further, Bernard Weiss helpfully places the 
Islamic approach to homicide in the sociological context of the patri
archal family and kinship ties that were so central to the worldview 
informing Islamic law: 

Homicide does not belong within the domain of criminal law, strictly 
speaking; it is not an offence against society as such calling for public 
prosecution. Rather, it belongs under the rubric of a lex talionis in which 
the family unit-or, more precisely, the 'iiqila, which comprises certain 
male agnates-is the primary actor; it is an offence against the family, 
and the family must decide how to deal with it ... Within the setting 
of patriarchal family life as envisioned by the Muslim jurists, the talio 
operates as a highly effective deterrent to homicide and as a means 
of preserving life. Every individual, including the one inclined to take 
the life of another, is part of a tightly knit extended family unit. The 
murderer therefore does not act alone but rather represents his family in 
an act inimical to another family, for the victim too represents a family. 
All human life is embedded in the web of kinship ... When one kills 
without cause, one therefore is as much accountable to one's own family, 
which incurs responsibility for appropriate action, as to the family of 
the victim. Therein lies the deterrent force of the talio within a society 
founded on ties ofkinship.RI 

So Islamic homicide law both deters and spreads the cost of harmful 
actions, doubly serving to strengthen and, if necessary, repair the per
vasive 'web of kinship'. 

Weighing intentions alongside the strict liability approach has the 
benefit of making the system more just and better able to distinguish 
among acts that have the same result but differing motivations, adjust
ing the penalty to fit a more nuanced definition of the offense. Above, I 
used the example of a cold-blooded killing versus killing in self-defense; 
without reference to intentions, strict liability would treat these exactly 
the same. The Muslim jurists instead assess offenses on a graded scale 
of intentions, so that while they still treat self-defense or pure accident 
as requiring compensation to the injured party, they significantly reduce 
the penalty from the retaliation allowed against a cold-blooded killer. 

That the jurists recognize significant limits to the accessibility of 
others' intentions results in a reliance on objective indicants of sub-

81 Weiss, Spirit, 152-153. See also n. 9 above. 
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jective states and, for some at least, a profound sense of the provi
sionality of earthly justice in a context seen to include divine justice 
in the afterlife. Jurists consistently assess injurious intentions according 
to type of action, means, and circumstance, measuring a given case 
against culturally-defined expectations of normal behavior and cause
and-effect relations. However, the jurists neither consider their judg
ments in such cases airtight and infallible, nor do they shy away from 
making them, despite the admitted limitations. Rather, as we have seen, 
they implicitly, and sometimes explicitly, view their judgments as only 
part of the system of justice. They recognize their judgments as provi
sional, a sort of 'best guess' in imperfect circumstances circumscribed 
by human limitations. The equation is completed by the justice meted 
out in the afterlife by an omniscient and omnipotent God. The expec
tation of divine justice pervades not only the Qur'an, but virtually all 
aspects of Islamic religious life, and here we see one of the specific 
implications of this worldview. 

On the level of scholarly theories of intent in Islamic law, the sphere 
of penal law may bring together two seemingly disparate approaches, 
those of Rosen and Messick. Rosen sees Muslim jurists (indeed Mus
lims and Arabs in general) as being perfectly comfortable reading intent 
through its outward actions and signs. Messick, in seemingly stark con
trast, stresses the foundationalism of the jurists, the tendency to see 
agency and authority rooted in the inner self and only obliquely and 
secondarily reflected in the outer manifestations of words and actions. I 
suggested above that Rosen's views, however well they describe mod
erns Moroccan courts, fit rather poorly the theoretical treatment of 
intent in contract and personal status law. However, it seems they work 
better in describing penal law. The jurists here expend little energy in 
the pursuit of intentions per se, relying almost exclusively on objective 
actions, especially means, context, and the prevailing norms of inter
pretation. Moreover, Rosen does not assert that intentions do not exist, 
or that they do not matter at all to jurists, only that they are thought 
of as transparently revealed in outward indicants. This seems not a bad 
approximation of the approach to intent found in laws regarding injuri
ous actions. However, Messick's foundationalism is also in evidence, as 
is especially borne out in Ibn Rushd's comments about the provisional
ity of worldly justice given the difficulties of ascertaining the intent that 
is definitive of actions. This view suggests that intentions may not be 
thought of as perfectly aligned with actions, but rather as operating at 
some remove, and with significant authority-the act itself may almost 

I. 
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serve as a 'report' of the more real, or at least more morally significant, 
occurrcnce at the level of intent. The reliance on outward indicants 
would then seem to be more of a pragmatic capitulation to problem
atic limits than an unwavering trust. Perhaps we see a range of views 
that stretches to include both Rosen's near-behaviorism and Messick's 
foundationalism, rather than simply one or the other. 
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CONCLUSION 

'~ctions are defined by intentions, and to every person what he in
tends." So holds the Prophet's dictum. However, as we have seen, 
intentions are treated differently in differing legal contexts, and in a 
few cases, actions are decidedly not defined by intentions. In the ritual 
sphere, formulation of intention is a discrete step in the ritual actions; 
'proper intention', alongside proper movement and proper utterance, 
helps to constitute the 'ibiidiit. In the civil sphere, intentions matter pri
marily in terms of the basic sincerity and potential complexity of per
formative speech acts. In this sphere especially, however, not all acts 
rest on intentions. In penal law, we find intentions strongly emphasized 
as determinative of punishment, coupled with a recognition that access 
to intentions is necessarily indirect and partial. Prevailing norms and 
expectations regarding behavior and material circumstances serve as 
indicants of inner states, and the texts display a sense of the concomi
tant provisionality of juristic assessments. 

These differences are reflected in the diversity of language jurists use 
when discussing intentions. In ritual law, the term nfyya dominates to 
the point of near exclusivity. Jurists give the term a technical mean
ing specific to this legal context; nryya is the intention to perform the 
positively-valued, required (or recommended) acts of obedient worship. 
In fiqh al- 'ibiidiit, nfyya does at times carry some general, non-technical 
connotations, but it largely carries the meaning of a specifically 'ritual
ized' form of intention. In civil law, which concerns acts with generally 
neutral moral connotations, jurists again use the term nfyya, but it effec
tively becomes a different term than it is in ritual law, losing the tech
nical ritual implications. Nryya here is also intermixed with other terms, 
especially qafd and iriida, which are treated as synonymous and generic 
referents to intent. Finally, in penal law, the intentions behind nega
tively valued forbidden acts are couched primarily in terms of 'amd, and 
nfyya is avoided almost altogether. Thus, nryya emerges as an intention 
to do good or neutral acts, while 'amd emerges as malicious intent. 

This range of terminology points to a broader issue. While the En
glish term 'intent' serves reasonably well as an umbrella for the whole 
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range of Islamic legal terms and concepts under consideration here, 
this usage should not obscure the complexity of the Arabic Islamic legal 
discourse of intent. "Muslim jurists make many distinctions among types 
of intent, distinctions which are at times rather vague and inconsistent, 
and at others quite fine and elegant. One is reminded of the com
monplace observations that Eskimos have a remarkable multiplicity of 
words for 'snow', or that Arabs have the same for 'camel'. Such sayings 
may be accurate or otherwise, and no doubt can mislead us about these 
languages and cultures, and about language and culture in general. But 
there is perhaps some kernel of truth in suggesting that the develop
ment of a complex and variegated terminology referring to a range of 
interrelated concepts indicates some degree of special, heightened con
cern for those concepts.l At any rate, if intent is a complicated concept 
in Western thought, it is certainly no less so in Islamic law. 

As for Western scholarly efforts to analyze Muslim legal approaches 
to intent, Brinkley Messick's notion of 'culturally specific foundational
ism' has probably fared the best in light of my findings. Other theoret
ical and analytical frameworks, such as those of Johansen and Rosen, 
provide insight into various aspects of the jurists' treatment of inten
tions, but Messick's, if not universally applicable, works best at the level 
of macrocosmic generalization. This "foundationalism ... locates the 
site of meaning generation internally, within the heart or spirit, and 
beyond direct observation ... at a crucial remove from the lived sign 
world of language."2 Islamic law is pervaded by a sense that humans 
have an interior dimension that is not readily observed, and further, 
that this dimension is often the locus of human agency and author
ity. Islamic law is manifestly concerned with defining and classifying 
actions, and the jurists consistently see intentions as crucial to making 
actions what they are. We have seen that there are significant excep
tions to this foundationalism, as the jurists sometimes pointedly disre
gard intentions in assessing a given action. In such cases, meaning and 
authority are treated as residing in the ;;iihir, the readily observed indi
cants of gesture and speech.3 These cases do not constitute the prover-

1 I am grateful to an anonymous reader at Brill for suggesting the potential rele
vance of these ideas. 

2 Messick, "\'\'ritten Identities," 46; objective actions, including speech acts and 
language, arc epiphenomenal to the "deeper, or prior 'language' of human intentions." 
Messick adds that "the limit case here, I suggest is the divine word in which by 
definition, there is no separation of intentionality a~d expression.'" , 

:J And, as we have seen, Rosen's argument that ~1uslims consider intentions to be 
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bial 'exceptions that prove the rule', but rather point out the limits of 
foundationalism as a descriptive and explanatory rubric. Still, recogniz
ing the pervasiveness and implications of foundationalism is invaluable 
in making better sense of many aspects of intent in Islamic law, and, in 
turn of Islamic legal discourse in general. 

With our general survey and analysis behind us, we can now recount 
some if its major findings. In ritual law, jurists often use nfyya as a tech
nical term referring to an element in the formal constitution of rit
ual. Medieval fiqh al- 'ibiidiit depicts and prescribes acts in formalistic 
terms, indicating what should be done with the body and what utter
ances should be made in order to achieve the proper form of divinely 
ordained obedient worship. Nfyya, perhaps surprisingly, is used in ways 
that consistently fit this formalism, rather than providing some free
floating subjective counterpart or antidote to it. Nfyya is what one does 
with the mind while making certain ritualized bodily movements and 
verbal utterances. Seen in this light, any putative mind-body duality is 
overshadowed by the inclusion of the mind in the ritual, as the mind is 
treated as part of the body. The legal texts do not indicate a capacity 
or mental mode such as 'will' that is separate from, and which directs, 
the nfyya. Rather, one simply intends, formulates nfyya, and this is the 
inner self in a ritual mode. There is nothing 'further inside' than nfyya, 
no 'self' standing back while the mind/body performs the acts of ritual. 
As Humphrey and Laidlaw help illuminate, the jurists recognized that 
the outward movements could be done correctly without nfyya, but just 
as an 'ibiida done without the proper bodily movement is invalid, so too 
is it invalid without the proper mental movement, nfyya. 

This emphasis on a subjective component in ritual points toward the 
possibility that the 'ibiidiit involve an inner self not strictly limited to 
a focused mind, but perhaps including what one might call a 'spirit'. 
However, the Western scholars who pursue this interpretation push too 
far in this direction and abandon without justification the technical 
formalism of fiqh al- 'ibiidiit. Some Muslims in the medieval period, of 
course, also pushed in this direction: as we saw, Sufis such as al-Ghazali 
pressed away from the technical formalism, treating nfyya as something 
perhaps akin to the 'spiritual' side of ritual. Later documents of popular 
piety, such as the devotional manuals studied by Constance Padwick, 

transparent and easily read through outward indicants does not fill in the gap left by 
lVIessick's foundationalism, for the jurists in these cases tend not consider intentions 
apparent but irrelevant. 
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likewise take nry)'a into this territory. However, this is a major difference 
in interpretation from the formalism that predominates medieval fiqh 
treatments of ritual intent. It must be left to future studies to explore 
the details of how intentions in general, and nry)'a in particular, are 
understood in ~ufism and Muslim popular piety; how this relates to 
medievalfiqh manuals; whether these understandings might reflect Hel
lenistic,Jewish, or Christian influence; and whether these ~ufi and pop
ular views eclipsed the more formalistic legal understanding in actual 
practice and in later formulations of the law. 

While nryya in ritual law displays numerous qualities specific to that 
legal sphere, the role of intent in helping give actions their specific, 
legally recognized identity overlaps significantly with the understanding 
of intention in the other spheres of Islamic positive law. That is, while 
there is a specifically ritual form of intention distinct from intention 
in the other spheres, the separation is not absolute. In both civil and 
penal law, jurists consistently treat intention as the mental directedness 
and the formation of purpose that gives actions their identity and thus 
defines their location in the legal taxonomy. While civil law focuses 
on the intentions behind speech acts, and penal law on the intentions 
behind injurious bodily acts, jurists consider intentions in both cases
when they do consider them- to be a definitive element of the act. 
Intentions in these cases need not be addressed with an imperative, as 
in the ritual case of insisting that a ritual actor intend his actions, but 
rather are assumed to pervade human activity. 

In civil law, it remains to be better understood just why intentions 
matter in some, but not all, cases. In addition to further exploring the 
reasons for formalism in marriage and some aspects of divorce-testing 
and perhaps modifying Johansen's sociological approach--future work 
might fruitfully address the madhhab differences suggested by Sanhuri in 
regard to contract law. It may be that jurists strategically emphasize or 
deemphasize intentions in the service of wider visions of the nature and 
role oflaw. The I:Ianafi/Shafi'i deemphasizing of intentions in contract 
law may not reflect a general tendency to downplay intentions, but 
rather a tendency to minimize the role of law in everyday life. Sanhuri's 
views to the contrary notwithstanding, downplaying intentions in con
tracts may give contracting parties greater flexibility to act without 
having to worry about the broader social and moral consequences of 
their actions, since this approach attributes fewer legal implications to a 
given contract. If this I:Ianafi/Shafi'i pair can be shown to consistently 
emphasize intentions to a higher degree than the Maliki/I:Ianbali pair 
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in marriage or divorce, for example, this might indicate a desire to give 
participants in those transactions greater legal flexibility by giving them 
the option of evading or modifying legal obligations. Further, it remains 
to be seen whether these patterns extend not only to other areas of civil 
law, but to the ritual and penal spheres of law. While I have not sys
tematically explored this possibility, my preliminary impression is that, 
for reasons yet to be explained, madhhab differences in general are more 
pronounced in civil law than in either ritual or penal law. Moreover, 
it appears that I:Ianafis, for one, cannot be characterized as simply 
emphasizing or deemphasizing intentions, for while Arabi and Sanhuri 
see them as largely overlooking intent in contracts, Messick presents 
them as the most foundationalist of the madhhabs. 

This inquiry into madhhab patterns might build not only on the work 
of Sanhuri and Arabi, but on that of NJ. Coulson as well. Coulson 
argues that the reason early Islamic documents portray many legal 
scholars as reluctant to accept appointments as qii¢is was that they 
feared "the awe-inspiring responsibility of applying their beliefs as rules 
of law."4 Whether or not this explanation is entirely accurate or com
plete, Coulson also suggests that this reluctance follows madhhab lines: 
those who tend to abhor the office of qiirjz, he asserts, are "those who 
were religious idealists rather than practical lawyers, ... [and] who pre
ferred to conceive of the Shari'a as a code of moral duties rather than 
enforceable legal rules. Such was, in essence, the spirit of the tradition
ists."s These traditionists, the ahl al-~adzth, of course, are the Malikis 
(and presumably, though Coulson does not explicitly mention them, 
the I:Ianbalis). Coulson ascribes the opposite spirit to the I:Ianafis, 
who "are traditionally regarded as concerned primarily with the let
ter of the law rather than with its underlying moral or religious signifi
cance."1i 

Relevant data might emerge from closer inspection of the nature 
and use of pragmatic, but quasi-legal, textual genres such as the ~ryal, 
shuriit/ wathii'iq, maM4ir, and sijilliit. These materials served pragmatic 
ends, and, as Schacht observes of the ~ryal, "they enabled persons who 
would otherwise have had no choice but to act against the provisions of 
the sacred Law, to arrive at the desired result while actually conforming 

4 Coulson, "Doctrine and Practice," 220. 

5 Ibid., 225-226. 

6 Ibid., 226. 
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to the letter of the law.") Wakin finds that J:lanafis tend to be the 
most practical or pragmatic in their approach to the law, and the most 
likely to employ such strate gems; however, she also notes that I:Ianbalis, 
though less inclined in this direction, employ them as well.H Building 
on the work of Schacht and Wakin, one could explore the contours 
of these madhhab patterns, and ask whether the employment of such 
quasi-legal devices corresponds to any patterns of strategic emphasis 
and deemphasis of intentions. 

In penal law, further study might address the implications of the 
provisionality of juristic assessments that emerges implicitly, and at 
times explicitly, in this legal sphere. When a jurist of the stature of Ibn 
Rushd asserts that "no one knows intentions but God Almighty, but 
the assessment is to be assigned [by humans] on the basis of what is 
apparent," he makes clear that at least some jurists explicitly recognize 
that the limits to human access to others' intentions potentially limits 
human justice. 9 Though evident in other legal spheres, this attitude 
is most apparent in penal law, perhaps because it is there that the 
stakes are highest, since a mistaken judgment could lead to misapplied 
corporal or even capital penalties. But one could ask whether this 
provisional view of assessments pervades all Islamic positive law, and 
what effects this view might have in terms of both the normative 
construction of the law and the historical application of it. This line 
of inquiry might have comparative dimensions as well, for it may be a 
common feature of religio-Iegal traditions that jurists and judges must 
acknowledge a sovereign and omniscient authority beyond their own, 
though the specific impact of such an acknowledgement cannot easily 
be predicted. 

) Schacht, "Hiyal"; Schacht continues: "For instance, the ~ur'an prohibits interest, 
and this religious prohibition was strong enough to make popular opinion unwilling 
to transgress it openly and directly, while at the same time there was an imperative 
demand for the giving and taking of interest in commercial life. In order to satisfy this 
need, and at the same time to observe the letter of the religious prohibition, a number 
of devices were developed. One, very popular, device consisted of a double sale (bqy'atiin 
fi bay 'a), of which there are many variants. For instance, the (prospective) debtor sells 
to the (prospective) creditor a slave for cash, and immediately buys the slave back from 
him for a greater amount payable at a future date; this amounts to a loan with the 
slave as security, and the difference between the two prices represents the interest; the 
transaction is called mu/cf1iitara ... or, more commonly, 'Ina." 

8 \\'akin, Documents in Islamic Law, IO~I3, and 13, n. 5. 
9 Ibn Rushd, Bidiiyat al-mujtahid, 2:397; DJP, 2481. 
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For all spheres of law, historical and anthropological work such as 
that done by Rosen raises questions regarding whether the law in actual 
practice reflects the normative views found in the textual sources. As 
previously noted, Rosen finds that, in contemporary Morocco, qar/is 
believe that they directly access human interiors through outward signs. 
This suggests a potential departure from the view espoused in medieval 
fiqh manuals that often intentions may not correspond closely to act, 
gesture, or speech, and thus are at times altogether irrelevant and 
at others can only be assessed partially and provisionally based on 
decidedly indirect evidence. Rosen's findings present an opportunity to 
explore when, how, and why this departure occurred, and just how 
these Moroccan qar/is understand the medieval texts. Similar ques
tions could be asked about ritual law where, for example, one won
ders whether Muslims in various times and places prefer to verbalize 
their nryya before. prayer, what verbal formulas they might employ, and 
just what they understand themselves to be doing when 'formulating 
nryya'. In civil law, one could ask how a given Muslim society treats 
the intentions behind a divorce, how they claim to have access to a 
husband's intention that a pronouncement of talfiq count as two rather 
than one or three, how long they give a man to declare his intentions, 
and whether reference to intentions actually makes divorce more or less 
easy and likely. 

Two other prominent examples of the potential for anthropological 
work to clarify the treatment of intentions in Islamic law are the writ
ings of Messick and John Bowen. In addition to exploring doctrinal 
treatments of intent, .Messick has worked extensively in post-Ottoman 
Yemen, where he identifies a shift toward greater reliance on written 
documents as legal evidence and records. Running "counter to the 
thrust of the doctrinal fiqh on the matter, which envisions only oral 
forms of evidence," but in accord with the Ottoman Majalla, Imam 
Yal)ya (d. I948) allowed Yemeni courts to recognize certain written 
records, such as property documents and some documentation ofbilat
eral contracts. IIJ Accompanying this shift, however, Messick observes a 
tendency to maintain "doctrinal reservations concerning the evidential 
status of written instruments." 11 He notes that 

the problematizing of such writings by jurists is crucial to understand, 
since it informs us about the cultural parameters of the local analytic 

10 Messick, "Written Identities," 47-48. 
II Ibid., 49. 
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system. Behind these ordinary written legal documents is a system of 
thought grounded first in intent and, second, in human presences and 
the related authority of the spoken word. The jurists' cautious, even 
suspicious, treatment of such writings were associated not just with the 
very real threat of forgery but also with other circumstances of the late 
manuscript era just prior to the rise of print culture and the nation-state. 
In this era, writings had yet to be secured by either the new authority 
of printed forms, or, more important, by the backing of a state that 
would license notaries and lawyers and record and archive their written 
instruments. 12 

On this view, Yemeni legal culture in the twentieth century was under
going a shift away from a reliance on the spoken word, a reliance on 
known persons who embody their relationships and reputations, and 
who provide in their speech the best available access to the realm of 
authoritative generation of truth-namely, human intentions. Messick 
observes Yemeni courts, in what appears to be a classic example of 
Weberian rationalization (with its attendant ambiguous and ambivalent 
effects), relying increasingly on writing in place of speech and human 
personal presence. The Yemeni jurists' ambivalence toward writing is a 
reluctance to give up what is perceived as the clearest window on the 
authoritative inner self. 

John Bowen has studied a remarkable dispute in the Cayo region 
of Indonesia in the 1980s over whether to make a verbal pronounce
ment of intent to worship. This dispute pits 'modernists' (or the 'young 
group'), those endorsing religious reform inspired by teachings from 
the Middle East, especially the Egyptian Mul).ammad 'Abduh, against 
'traditionalists' (or the 'old group') who affirm "long-standing religious 
practices and the authority of prominent religious scholars of the 
past."11 These groups debated various religio-Iegal (especially 'ibiidal) 
matters, such as the details of bodily movements in -Fatal. But, as Bowen 
observes, "no debate occasioned as much hurt and discord as that con
cerning the statement of intent to worship": 

M~n~ Gayo (and other Muslims), just before beginning to worship (pro
cla~n:mg Allahu akbar), state to themselves their intent to worship, usually 
reCltmg a one-sentence formula (in Gayo, Indonesian, or, for the more 
learned, Arabic), such as: "I worship at daybreak with two cycles on 
account of God, may He be exalted." Those who do pronounce the for
mula consider it to be an aid to worship; most modernists see it as an 

12 Ibid. 
13 John R. Bowen, "Modern Intentions," 159. 
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illegitimate addition to the actions dictated by scripture. The opening 
pronouncement "1 worship" in Arabic is "ushalLi," and the dispute has 
been called the "ushalli controversy."H 

Rather than a simple debate over doctrinal minutiae, this Cayo contro
versy emerges in Bowen's analysis as a case study in "how the emphasis 
on intent can be used as a foundation for a sweeping modernist cri
tique of ritual practices."l\ This was a dispute over modes of religio
legal authority, as well as over the very nature of Islamic ritual practice: 

In modernist usage ... "intent" is intended to define the subjective com
ponent of a more narrow view of religion and ritual. Against older 
notions of ritual as a wide field of powerful communication, modernists 
assert a conception of ritual as the tightly defined range of ways in which 
an individual can fulfill God's commands, and thus as obedience ... If ritual 
is primarily about communicating with God, then anything that serves 
to clear the way and the mind must be in God's service and thus prop
erly part of worship. If, however, ritual is primarily about obeying God's 
commands, then two objections to the ushalli follow. First,... scripture 
does not explicitly order worshippers to pronounce the ushalli,... Sec
ondly, ... adding the ushalli to the prescribed ritual pattern implies that 
intent is not already part of every ritual act, that it is something extra
neous to religious action ... Because you must perform all your religious 
acts with the correct intent (in order to serve God), intent should suffuse 
all acts.16 

Traditionalists are wedded to the ushalli because they see worship as 
communicative, and the ushalli initiates the communication. Modernists 
assert that they need not pronounce their intent because they "express 
the intent to worship by preparing for worship: by walking to the 
mosque, by performing ablutions, and so forth, even before we begin 
to worship." Moreover, as Bowen paraphrases this position, "if one's 
subjective formation of intent defines and constitutes an act as a reli
gious act of a particular nature, then the notion that one can have an 
action apart from intent is false and misleading." No statement of intent 
is needed because, in short, "actions have built-in intentions."17 Signif-

II Ibid., 159-160. 
1\ Ibid., 164. Bowen adds that "the practice of saying the ushalli came to index one's 

acceptance of a larger package of positions." This package included such established 
Gayo practices as adding a separate session of worship after Friday congregational 
services, adding a separate section to morning prayers, and delivering recitation to (or 
Oil the behalf oD the recently deceased (161). 

16 Ibid., 164, emphasis in original. 
17 Ibid., 164-165. 
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icantly, then, while the modernists seek to eliminate local 'innovations' 
from pure Islamic worship, they themselves appear to depart markedly 
from the medieval normative texts that prescribe a non-verbal formu
lation of intent (nryya) as part of prayer. Bowen's study suggests that 
there is still much work to be done exploring how medieval Islamic law 
relates to later Islamic doctrine and practice. 

Some of the issues raised in my study could also be traced through 
later manifestations of Islamic law. It is noteworthy that the second arti
cle of the r869 Ottoman civil law code, the Mqjalla, holds that "Deci
sive in contracts is intentions and meanings, not wordings and forms."IH 
Thus, in spite of being largely based on I:Ianafi sources, the Majalla 
prescribes a decidedly subjectivist or foundationalist view of contract 
law. According to Arabi, one of Sanhuri's primary motives in excavat
ing the medieval Muslim jurists' treatment of intentions in contract law 
is "an ardent desire to revive Muslim legal thought through underlin
ing its essential affinity to modern norms of law." 19 Especially in the 
Frenchjurisprudence so influential in colonial and post-colonial Egypt, 
Sanhuri finds echoes of a strand of thought present in medieval fiqh, 
namely the I:Ianbali/Maliki tendency to place a great deal of weight 
on the intentions of contracting parties. In short, Sanhuri recognizes 
that modern French law looks for evidence of intentions in such cases, 
and that some interpretations of Islamic law not only resonate with this 
approach, but might contribute usefully to the overall modernization of 
Islamic law. Commenting on law in modern Islamic contexts,Johansen 
observes that 

Neither in marriage nor in any other field of social exchange do the 
law codes of Muslim countries keep the binding force of the pronounced 
formula independently of the intention, the knowledge, the will of the 
parties concerned. As far as consent and duress are concerned, modern 
Muslim law has decidedly abolished the formalistic dimension of social 
exchange and with it one of the procedural aspects that most clearly 
distinguished the social from commercial exchange. 2o 

There appears to be a decisive tendency among modernizers to employ 
various methods- -foremost among them a 'mix and match' approach 

IB This translation is taken from Messick, "Written Identities," 45. Another transla
tion renders the previous article '~n act is judg-ed in accordance with its object" (The 
/Vlaijelle or Ottoman Civil Law, trans. WE. Grigsby [Cyprus: Herbert E. Clarke, 18g5], 3). 
Sec also Arabi, "Intention and Method," 211, n. 2g. 

19 Arabi, "Intention and 1\1cthod," 221. 

~lI Johansen, "Valorization," gg. 
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to legal rules rather than the traditional consistent adherence to a single 
madhhab--to emphasize the role of intentions in civil law, apparently 
based on the perception (questionable though it may be) that such 
emphasis will add useful flexibility to the law. 

If the pre-modern treatment of intentions in commercial law has 
some potential implications for modern legal reform efforts, so might 
the treatment of intentions in other spheres of the law. In particular, 
the tendency of pre-modern jurists to rely on means and contexts as 
evidence of intent in penal matters might come under review as Mus
lims seek to apply Islamic law in the contemporary world. If, as Mes
sick points out, medieval Muslim courts did not employ legal psychol
ogy to any significant extent, perhaps this is open to change.21 The 
prospect of employing new forms of expert testimony, including phsy
chologists, psychiatrists, and other modern medical personnel, could 
induce changes in the legal understanding of 'criminal intent'. The 
openness of Muslim legal reformers of whatever stripe to such new 
understandings of the nature of the self and its availability for scrutiny 
remains to be seen. The exact parameters of a properly Islamic legal 
psychology have, to my knowledge, yet to emerge-no doubt in part 
because many of the contortions Islamic law has been subjected to in 
the colonial and post-colonial periods have yet to be resolved. Indeed, 
it should be noted that the general Islamic legal approach to bodily 
injury and homicide, embedded as it is in pre-modern notions of social 
and political order, might necessarily undergo significant revisions
to unpredictable effect-if Islamic law is ever more widely applied by 
modern nation-states. 

This study makes clear that no single explanation for the treatment 
of intentions in Islamic positive law has yet emerged, and moreover, 
that such a sweeping, all-inclusive theory is not likely to emerge in the 
future. Various scholars, as we have seen, offer insightful analyses of 
limited areas of law, but no overarching, unifying thesis has surfaced. 
This fact is itself significant, for Islamic law is the product and expres
sion of a multiplicity of factors. The form and content of Islamic law 
was influenced by other legal and religious traditions. The emergence 
of a systematic, widely agreed-upon system of legal reasoning, u~ul al
fiqh, created hierarchies of justification for various opinions. Practices of 
learning and transmitting texts through a combination of orality, mem-

21 Messick, "Indexing- the Self," 177. I 
I 
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ory, and informal notebooks, especially in the formative period, intro
duced opportunity for change and expansion of the law, while even 
after the shift to a more stable written form of recording, the casuistic 
methods of the medieval period continued to allow jurists to change 
the law to suit new ideas and socio-historical circumstances. Medieval 
fiqh manuals record a range of opinions on many topics, rather than 
a single consensus view, but do not systematically recount the myriad 
influences and logics that led to the range of opinion. In the end, then, 
explanations of Islamic law tend to work best either at the microcosmic 
level of isolated issues and sources, or at a macrocosmic level of gen
eral patterns and trends. The former type tend to explain only limited 
aspects of the law and fall apart when expanded too far, while the latter 
tend toward vagueness, blurring the numerous distinctions present in 
the texts. 

We might finally return to the idea of foundationalism, which, if we 
have seen its limits, nonetheless sparks some of the most provocative 
suggestions about not only intent, but also the very nature of Islamic 
law. Messick notes that "given the assumed gap between forms of 
expression and intention, legal analyses amount to attempts to erect 
bridges from the accessible to the inaccessible."22 Further, 

Like the divinity, the source of authority in human intentions is, ... in 
Bakhtin's terms, "located in a distanced zone." Ultimately, neither knowl
edge of God Almighty nor of the interiors of others' intentionalities are 
fully attainable by humans, but these sources of authoritative meaning, 
these locales of truth, remained the identified goals of interpretive effort. 
Meaning conceived of as constituted in "a distanced zone" activated and 
motivated a distinctive semiotics, a legal science of manifest signs inte
gral to an interminable, yet always incomplete and also always contested 
human pursuit of understanding.23 

In this view, the jurists must strive for "knowledge of God Almighty," 
and for an understanding of the implications this knowledge has for 
human action. Simultaneously, they must strive for knowledge of hu
man interiors and how these might be reflected in actions and lan
guage. In both cases, full and certain knowledge is assumed to be 
impossible, and yet this impossibility does nothing to mitigate the im
perative to seek. 

22 Ibid., 178. Cf "Written Identities," 46. 
21 Messick, "Written Identities," 46- 47, citing M.M. Bakhtin, The Dialogic Imagination 

(Austin: University of Texas Press, Ig81), no page number given. Cf Messick, "Indexing 
the Self," 177-178. 
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This study has been an effort to gain a more specific understanding 
of the nature and role of intentions in Islamic positive law, including rit
ual, civil, and penal law, and including cases, such as inheritance, mar
riage, and some aspects of divorce, where intent is given little or no role 
at all. The complexity and diversity of the medieval jurists' treatments 
of intent, and my ultimate inability to provide a single unifying theory 
of intent in Islamic law, should, in the end, be neither surprising nor 
especially troubling. As Oussama Arabi has observed, "Perhaps more 
than any other discourses in Islam, legal discourse carries the histori
cal memory of a cultural identity marked by the spirit of tolerance."21 
The jurists tolerated diversity among themselves and uncertainty about 
many crucial aspects of their vaunted enterprise. Their treatment of 
intent is just one of many specific cases demonstrating that Islamic law, 
rather than being a simple-or even complex-list of rules, has always 
been a living entity committed to tolerance, pluralism, and an ongoing 
quest for the best answers to crucial questions. 

2f Arabi, "Contract Stipulations," 30. 
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Arabic definite article al-. 

Abu Yusuf, 116, 188n31 
accident, 15n34, 61, 86, 87n62, 91, 

95, 134n35, 143, 170, 175nI6, 
182, 187-188, 191-lg3, Ig6, 206; 
in intent or in act, 182; see also 
homicide, accidental 

afterlife, 9-11, 22, 32, 184n46, 186-
187,lg8 

agency, 3,5, 12, 55, 8g--9l , 133n33, 
151, 161-164, 171, 182, Ig8-lgg, 
202; see also authority 

agent, 18,27, 49, 55-58, 106, 107n21 , 
125-126, 126n7, 12g, 151 

Allah, see God 
alms, 27, 49, 128, 156-157; paid by 

proxy, 55-57 
'amd, 4, 22, 170, 173-174, 177, 188-

189, 196, 201; see also homicide, 
intentional; intention, Islamic 
terms for 

Anderson,j.N.D., 172n9, 173-175, 
182n38 

animals, 146n73; as means of killing, 
179; selling, 102, III; slaughter of, 
25,27, III, 185n53 

antinomianism, 65-73 
apostasy, 58nI07, IgO, Igon65 
'iiqila, 17In4, 172-173, 181, Ig6-1g7 
'aql, see mind; qalb 
Arab people and culture, 6n8, 

140n58, 165, 165nI27, Ig8, 202; 
non-Arabs, 140n58 

Arabi, Oussama, 26, lOon3, 102Tlg, 

IIIll33, 112-121, 153nlOo, 159, 
161, 163, 166nI30, 205, 210, 213 

Arabic language, 3-4, 27n5, 35, 74, 
106, 135n40, 139-140, 140n58, 
162n12o, 165n127, 201-201 

Austin,j.L., 144 
authority, 38, 50, 82, gO-g2, 103, 

104-105, 141, 161-164, 178, 183n43, 
Ig8-lgg, 202, 207-209, 212; del
egated, 56; divine or quranic, 
35-36, 50, 85, 206; God's autho
rial intent, 12-14; see also agency; 
foundationalism 

awliyii', 172, 177, Ig6-1g7 
'azm, 26m, 41-42nS5, 43n59, 77n45 
accordion effect, see intention, 

complex 

basmalah, 39, 41 
biitin, 59 
bay', see contracts 
Bay juri, Ibrahim b. Mu}:!ammad, 

26n2, 37n36, 41n55, 106-107, 
IIIll3° 

behaviorism, 58, 78, 165, Igg 
belief, 10, IIll22, 14--17,38,58,86-

87, 8g, 175nI6, 205 
bid'a, 38-39, 132, 210 
bod~ 6ng, 43, 65, 67-68nlg, 72, 79, 

82 
Bowen,John R., 207, 208-210 
brain, 14, 18n43, 35, 86n61 
Bukhari, Abu 'Abd Allah, IllI, 68 
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Calder, Norman, 6-7, 25nI, 28n9 
casuistry, 66, 67, 77-78, 109, 124, 

132, 166-167, 169, 176, 183, 
212 

cause: legal, 13, lIl-120, 166, 197; 
see also 'illa; intention, as cause of 
action; sabab 

certainty, 27, 32, 42-43, 95, 102, II5, 
142, 188, 19I1l69, 192-193, 213; 
self-doubt, 81 

children, IIll22, 12n24, 37n37, 45n67, 
124, 149, 156nIlI 

Christianity, 5, I Ill22, 71-72, 80n50, 
83, 2°4 

coercion, 103-104, 110, II2, 126-127, 
133-134, 159, 161, 175-n6nI6, 
180, 190, 191, 194, 210 

colonialism, 7, 72, 123, 2 10-2 II 
command: legal, 9, 32-33, 76, 97nI ; 

and intent, 60, 6r-62, 82-95; 
commanding acts of worship, 44, 
53-54n92,75-76,83-84,97nr, 
209 

competence: legal, 12, 29, 45n67, 
100, 125-126, r27-128, 133, 141, 
171 

confession, 156-157, 192, 195 
conSCIence, 35, 59 
consent, 103, 105, 1I0, lI2, 126-127, 

158, 163-164, 210; silent, 126-127; 
of a virgin in marriage, 127; see 
also coercion; ikhli4; sincerity 

contracts, 2, 3, 4, 20-21, 23, 97--
121,123,131, 148n80, 155nIlO, 
158-167, 170, 180n28, 198,204-
207, 21O-2lI; see also exchange; 
marriage 

Coulson, Nj., 28n8, 64, 153nIOO, 
155 nn·104-rIO, 157nI13, 187n57, 
205 

courts, 59, 101, 136, 140n61, 164, 187, 
198, 207-208, 2lI; see also qiirj,'i 

crime, 101-102n7, 1I7, 172; criminal 
intent, 211; criminal law, 2, 4, 
r69n2, 197; see also homicide; 
~udud 

custom, IOln4, 138, 141, 171 

Daranl, Abu Sulayman, 26m 
death, 21, 74, 124, 134, 153-158, 

171-183; death penalty, 190n65, 
195n80; see also homicide; inheri
tance 

debt, 9, 97nI , 107n23, 156- 157 
Denny, Frederick M., 26n2, 28n8, 

37n37, 63n2, 70-72, 79-81 , 131n27 
dhikr, 50 

divorce, 1,9,19,21,104, 1I5n44, 
123-124, 125n3, 127-129, 130-
153, 158, 159-161, 163-164, 166, 
194n76, 204-205,207,213; annul
ment, 150-151, 153; delegated, 
151--153; future conditionals in, 
133, 14Ill63; polygamy and, 149; 
revocation of, 127, 131, 136 nn.46 -
47, 138, 143-144, 145, 147--148, 
150, 15Ill96, 152n97; see also 'ila'; 
khul'; Ii 'an; talaq; ;;ihiir 

doubt, see certainty 
Douglas, Mary; 169 
Durkheim, Emile, 71 

ethics, see morality 
evidence, legal, 22, 102, 105, 108, 

II6-II8, 156-157, 170, 174-175, 
181, 188-190, 194n74, 195,207, 
21O-2lI; circumstantial 102, lI8, 
156; see also witnessing; writing 

evil, I I, 51, 80, lI4, 125nl, 189; see 
also sin 

exchange: bilateral and unilateral, 
104, 163-164; commercial, 9, 
20,31,102-105,110, II6, 125n3, 
153nIOo, 160, 210; social, 102-
104, lIO, 121, 130, 160,210; see also 
contracts 

expiation, 22, 48, 145, 147-148, 169, 
176-177, 181-186 

fasting, 9, 26n2, 27-28, 40-4Ill54, 
4Ill55, 44, 48, 63, 75-76; as 
expiation, 183n44, 185 

Farabl, Abu Na~r Mul.Jammad b. 
Tarkhan, 33n20 

jaJwa, 38-39, 156 
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fear, 35, 125nI, 150, 205; of death, 
154-155; of God, 50, 86-87; see 
also inheritance 

fitra, I Ill22, 80-81 
forgetting, 134n35, 143; see also 

memory 
formalism, 20---21, 63, 69-70, 72-74, 

76-79,81-82,89,98-100,103-
IIO, II2, II4-120, 123-124, 126-
130, 134, 136, 142, 150, 158- 167, 
179, 187, 203-204, 210; see also 
Islamic law, subjectivist/moralist 
and formalist views of 

fornication, 1,51 nn.86-87, lI5-lI6, 
125nI, 149, 170, 17Ill3, 190, 193-
195; see also sexual relations 

foundationalism, 105, 121, 162-164, 
198-199, 202-203, 212 

free will, 10-II, 133; see also iriida 

Galen, 35 
Gayo, Indonesia, 208-210 
Geertz, Clifford, 90 
Ghazall, Abu I:Iamid Mul.Jammad, 

67-70, 74, 79, 203 
ghusl, 27, 33, 44, 53n91, 75-76; see also 

purity 
Gibb, H.A.R., 63n2 
gifts, 21,49, 124, 125n3, 128-129, 

136n46, 153-158 
God, 1,3-5,9-14, 19,22, 27-30, 32, 

35n30, 38-4°,43, 81n53, 83-84, 
136, 140n61, 141-142, 187-189, 
208; authorial intent of, 12-14 

Goldziher, Ignaz, 6n9, 63-64n4, 
65-69,7°,71,72,79-80,81 

government, 58-59, 123 
Greeks, 33n2o, 35, 204 

habit, see custom 
~add, see ~udud 
~aduh, 1,30,31,32, 37n37,40n54, 

66,67,68-69,71,79n49,83,85, 
100, 101, 126n6, 127, 130, 134n35, 
136, 139n55, 143, 153nIOI , 172n7, 
178, 180n28, 181, 184n46, 189, 
190,205; about nfyya, 1,4,30,32, 

40n54, 68, 71, 83-84, 100, 143, 
189,201 

~ajj, 9, 25,27-28, 39-42,49,61,78, 
95, 193n53; perfomed by proxy, 
55,57-58 

Hallaq, Wael B., 2n3, 5n6, 6 nn.8 
and II, 13, IOIn4 

I:Ianafis, 48, 102-104, 109, II2n35, 
113n37, 114-120, 126-127, 148n80, 
158-159, 161-163, 174, 184-186, 
204-205,210; see also Mu~ill, 'Abd 
Allah b. Mal.Jmud b. Mawdud 

I:Ianballs, 113n37, lI4-II9, 159, 161, 
162, 174, 204-206, 210; see also Ibn 
Qudama, Muwaffaq aI-DIn 'Abd 
Allah b. Al.Jmad; Ibn Taymiyya, 
Taql al-Dln 

heart, I I1122, 12, 19, 27, 34-38, 
40n54,59, 61-62, 63,65,67,95, 
105, 127, 134n35, 141- 142, 177, 
202; see also mind; qalb; self; soul 

~fyal, 101,205-206; see also loopholes, 
legal 

homicide, 1-2, 17n39, 128, 171-
189, 190, 192n71, 195n78, 196-
197, 2lI; accidental, 21-22, 169, 
173, 175-177, 181-186, 188, 196-
197; assimilated to accidental, 
177, 182-183, 184, 186; financial 
compensation for, 21, 171-173, 
176-178, 181-185, 197; indirect, 
17Ill4, 177, 180, 18Ill32, 183, 184, 
186; intentional, 170, 172-181, 
184-186, 188-189, 196-197, 206 
(see also 'amd); quasi-intentional, 
21, 171114, 173-188; retaliation for, 
21, 171, 176, 177-186, 197; in self
defense, 173, 197 

~udud, 22, 101-102n7, 169-170, 17Ill5, 
189-196 

Humphrey, Caroline andJames 
Laidlaw, 20, 62, 89-95, 203 

'ibiida maMa, 32-34, 40n54, 53; see 
also ma'qulat al-ma'na 

Ibn 'Abbas, 'AbdAllah, 2526 
Ibn al-Mundhir al-Nlsaburl, 84 
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Ibn Qayyim al~Jawziyya, 117, 162m21 
Ibn Qudama, Muwaffag aI-Din 

'Abd Allah b. A\:lmad, 8, I 18, 
126-127,129-130,161,177-183, 
184, 189, 191- 194 

Ibn Rahwayh, Is\:lag, 133n33, 136n46, 
143, 147, 151, 152n97 

Ibn Rushd, Abu al-Walid Mu\:lammad 
b. Al)mad, 8, 22,32 -33,83-84, 
186-189, 196, 198, 206 

Ibn Sina, Abu 'Ali J:lusayn b. 'Abd 
Allah, 331120 

Ibn Taymiyya, Tagi aI-Din, 38-39 
ignorance: of the law, 22, 170, 191, 

193-194, 196; see also knowledge 
ikhlii~, 32, 65, 70, 79, 83-85; see also 

sincerity; speech, sincerity of 
llii', 144-145, 148-149; see also divorce 
'ilia, 13; see also cause; sabab 
'ilm al~forii'i4, see inheritance 
inheritance, 9, 21, 123- 124, 134, 

153-158, 159-160, 165-166, 183, 
184n45,213 

injury, 9, 21-22, 35n31, 128, 169-189, 
190, 195n78, 196-199,2°4,211; see 
also homicide 

innovation, see bid'a 
intention: action without, 17n39, 

18n43, 22, 54, 86, 91, 98, 147n77, 
170, 175-176m6, 196; as cause of 
action, 18, 56-57m02; complex, 
17-18, 20, 21, 57, 86n61, 88n63, 
98-100,104,110-121,126,130, 
131- 132, 134, 137, 138- 139, 145, 
151-153, 159- 161, 180n28, 210; in 
action, 17-18,5°,56-57,98--99, 
106, 1I3, II5, II9, 180; indications 
of, 19 -20, 22,59, 61,93, 105, 
llO-1I9, 143-144, 156, 165-166, 
169-17°,174175,186-19°,2°7, 
21O-2II; intcrvening, 178-179; 
Islamic terms for, 3-4, 21-22, 
2526, 29-31, 33n2o, 41-42n55, 
43,51,84-85, 100, 109, 113, 120, 
132, 138n52, 139n55, 146, 165n27, 
170, 189, 196, 201-203; prior, 17, 
47 48, 50, 56, 85 86, 98 99, II5, 

II9; and sincerity, 16,20,21,82-
88,95,98- roo, 103-113, 120--121, 
124, 126- 127, 128m6, 130, 131-
138, 142-145, 148, 150-151, 158-
162, 165m27, 201 (see also ikhlii}; 
sincerity; speech, sincerity oD; 
without objective indication, 19, 
27,34-43,58,61-62,7°-7In28, 
73, 79n49, 138n53, 143, 146, 152, 
160, 170, 194, 198, 207, 208-210; 
see also 'amd; iriida; nryya; qa}d 

Intentionality, 14-18, 33n20, 41, 50, 
54n94,86-88,165nI27,202n2 

intensionality, 14n27 
intoxication, 13, 22, 126-128, 133, 

160-161, 170, 193; see also wine 
intrinsic and extrinsic lawfulness, 

III-112, II5n43 
iriida, 4, 74, 100, 120, 132, 139n55, 

146n74, 15In94, 201; see also 
intention, Islamic terms for 

Islamic law, 1-14, 186- 189; modern, 
7, 36, 37, II2-11 3, II9, 208-
2I!; subjectivist/moralist and 
formalist views of; 20-21, I!4-121, 
159, 166-167, 204-206 (see also 
formalism); see also u~'iil al-fiqh 

i'tikiif, 25, 27, 48 

Jackson, Sherman A., 8m8, 9 
nn.19 -20, 32m7, 44, 58-59, 97m 

jest, 126-127, 134-136, 141, 145, 160-
161, 164, 182 

jinqyiit, see injury 
)znn, 12 
jirii~, see injury 
Johansen, Baber, 5n6, 6nlO, 102-

106, 109, 120 121, 123-124, 125n3, 
127n8, 130, 158- 163, 187n56, 202, 
204,210 

Jordan, 79n46, 123 
Judaism, 5-6, II, 29, 69,72,83,2°4 
Jung, Carl, 94n76 

kaffiira, see expiation 
khata', see homicide, accidental 
khul', 15°152, 153; see also divorce 

kinqya, see speech, allusive 
knowledge, 35 36n31, 44, 73n32, 

74-75, 78, 103, 110-11 9, 175 
176m6, 179, 181, 193-194,210, 
212; knowledge of the law, 10, 
193194; see also ignorance 

Laidlaw,james, see Humphrey, 
Caroline and james Laidlaw 

language, 4, 14, 84, 90, 93n75, 105, 
202; see also Arabic language; 
philosophy; speech 

legal assessments: provisionality of, 
22, 95, 186-189, 198,201, 206, 
207 

liability, see strict liability 
li'iin, 144-145, 149-150; see also 

divorce 
loopholes, legal, 104, 109-IIO, 

I!5n44, 121, 123-124, 130, 158-
160, 196; see also ~ryal; shUriit works 

madhhab, 6-8, 23, 21O-2I!; Sanhuri's 
typology of; II4-121, 148n80, 159, 
161-163, 166, 204-206 

magic, 42, 108, II8 
Majalla, 207, 210 
Makdisi, George, 2n3, 38n42 
Malikls, II3n37, II4, II6-II9, 156-

157, 159, 161, 174-175, 181, 187-
188, 204-205, 210; see also Ibn 
Rushd, Abu al-Walid Mul)am
mad b. A\:lmad; Wansharisi, 
Al:Jmad 

ma'qiilat al-ma'nii, 33; see also 'ibiida 
maMa 

marriage, 9, 21, 102 103, 111n33, 
115n44, II6n48, 123-130, 131, 
133-134, 136, 138, 145, 146, 
150, 151n92, 158-161, 164, 166, 
190n67, 193n72, 194n76, 204 205, 
210 

Melchert, Christopher, 5n6 
memory, 94,211-212,213; see aila 

forgetting 
l\lessick, Brinkley, 59, 74n36, 80, 

104-105,110,124, 137n50, 161 

I~EX 

164, 165m28, 198- 199,202-203, 
205, 207-208, 210m3, 21I, 212 

Middle East, 164-165, 208 
mind, 6n9, 12-16, 19, 27, 33n2o, 

34-38,42-43, 45n67, 64, 66, 70, 
73-78,82,87,94--95, 104, 120, 
128m4, 133, 154, 165m27, 181, 
203, 209; of God, 12-14; see also 
competence; heart; Intentionality; 
qalb; self; soul 

mistake, see accident 
modernity, 7, 105, II9, 123, 196, 

208-2II; see also Islamic law, 
modern 

monotheism, 2, 72, 82 
morality, 4, IOn21, Iln22, 20 22,29, 

30,51,63-82,85,97,100,112, 
II5-120, 159, 166--167, 169-170, 
173, 185-186, 189, 196- 199, 201; 
moralistic view oflaw, 20-21, 
II4-121, 159, 166-167,204-206 

Mul)ammad, Prophet, 5, 26 
Mul)asibi, Abu 'Abd Allah J:larith b. 

Asad, 8Ill53 
mukaliqj; see competence 
Mu~ili, 'Abd Allah b. Ma\:lmud b. 

Mawdud, 8, 177, 181-186 

Neusner,jacob, 29 
nryya: acts not requiring, 49-51,86-

87; in ~arfith, 1,4,30,32, 40n54, 
68,71,83-84, 100, 143, 189,201; 
location of, 27, 34-36, 37n34, 40-
4m 54, 6g, 74-75; loss of, 4143, 
74, 78, 86; timing of in ritual, 
26ll2, 27, 39-43, 55-56, 69,; 
use of the term outside of ritual 
law, roo, 103, 105-110, II2-II3, 
120, 129-130, 132, 137-152, 161, 
165m27, 170, 177, 185n52, 188-
18g, Ig6, 201, 204; verbalization 
of in ritual, 34- 43, 57 58, 208-
210; see also intention, Islamic 
terms for 

oaths, 48, 132-133, 144, 147-150, 
173mo, Ig4n74 
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Osborn, Robert Durie, 63 

Pad wick, Constance E., 37n37, 
79n47, 203-204 

patriarchy, 172n9, 192 
perception, 35, 117 
performative speech acts, see speech, 

performative 
philosophy, 14-19, 33ll20, 61, 85-

86, 169, 175-17611I6; Islamic, 2, 
33n2o, 35- 36, 63 

pilgrimage, see ~ajj 
poisoning, 179-180 
Powers, David S., 153 nn.lOo- 101, 

156 
Powers, Paul R., 6311I, 186n55 
probability, see certainty 
property damage, IOJll4, 138, 171 
psychology, 14n29, 15, 23,44,59, 78, 

89,94,211 
prayer, I, 9, 19, 25-28, 33, 37-49, 

52-56,60,63,69,73,76-78,83, 
84,87-88,90-95, 113n37, 138n52, 
207, 209-210; abbreviated, 46--
48; communion or communica
tion with God in, 61, 71, 74, 76, 
209; ending, 42; group, 45-46; 
supererogatory, 43-45, 46n68, 
54-55n97, 77 

provisionality, see legal assessments 
proxy, see agent 
pure act of worship, see 'ibada maMa 
purity, 1,9,25,33, 44n63, 49, IIIll30 , 

132ll28; of the heart, 63, 65; 
intent and, 27, 31, 32-33, 37-38 

nn·37-39, 39, 41-45, 47n70, 51-
55, 56, 75--76, 83; of intent 166; 
spiritual, 117; see also ghusl; tayam
mum; wu¢i1' 

qadhj, see slander 
qiirf,z, 101, 148, 164, 187n57, 195 nn·77 

and 79, 205, 207; see also courts 
qalb, 12, 26n2, 27, 34- 38, 39n44, 

4°,49,5°,65,73-75, n 79, 141; 
see also heart; mind; self; soul; 
spirituality 

Qarafi, AJ:tmad b. Idris, 8,9, 32, 
35-36n31, 44-45, 49-51, 58-59, 
74-76,78,86-87,88,97nl 

qaJd, 4, 26n2, 37, 84n58, 100, 105, 
112, 113, I17, 118, 120, 132, 149, 
181, 188, 196, 201; see also inten
tion, Islamic terms for 

qatl, see homicide 
qiJiiJ, see homicide, retaliation for 
Qur'an, 5, IOn21, Iln22, 12-13, 29-

30, 32nI8,33, 35, 36n32,50, 65, 
6611IO, 67, 75, 8rn53, 83-85, 101-
102, rr6, 123, 129, 131n25, 134-
135, 142n65, 145, 148n81 , 171- 172, 
182n41, 184n46, 185, 190, 198 ; 
nryya in, 29-30; ritual use of, 50, 
52n89,53n90 

qurba, 28n7, 33, 49 50, 53n91 

Rakana b. 'Abd Yazid, 136n46 
rebellion, 190 
refraining: as action, 18n45, 44 
Reinhart, A. Kevin, 5Ill87, 53-

54n92, 63n2, 193n73 
religion, 2, 5, 64-67, 70, 72,78- 82, 

83, 10311I I, 209 
repentance, 186, 195 
resolve, see 'a;::m 
Rosen, Lawrence, 164-166, 198-199, 

202-203, 207 
rules: the nature of, 9-11, 20, 28n7, 

31-32,89-93,97,210-211, 21 3 

sabab, 13, 32, II 1-II5; see also cause; 
'illa 

Jadaqa, see alms 
Jaliit, see prayer 
Sanhuri, 'Abd al-Razzaq, I12-121, 

148n80, 159, 161, 163, 166, 204-
205, 210 

Jarl~, see speech, explicit 
Schacht,Joseph, I, 5n6, 6n9, 28n8, 

69-70, 101 nn.4-5, 104, 108-1I0, 
120-121, 123-124, 125 nn.2-3 
and 5, 127n9, 13Ill26, 132n29, 
153nIOO, 158-159, 171 nn·4-5, 
172n8, 173nIO, 182n38, 183n43, 
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186n54, 190 nn.65 and 68, 194, 
195n79, 205-206 

Searle,John R., 14-19, 33n2o, 
36n33,44,47-48,50-51,54n94, 
56-57,59-60, 85-86, 87, 88, 98-
99, 175nr6 

self, 3, 65, 70, 73-75, 79-81 , 93, 
105, 162-165, 198,203, 208, 211; 
see also heart; mind; qalb; self; 
spirituality 

sexual relations, 51, II7, 125, 131-
132, 145-159, 151, 171, 190-194; as 
retraction of divorce, 143--144 

Shafi'is, 31, 44n63, 113n37, 1I4-II9, 
157nI 13, 159, 162-163, 174, 179-
180, 184-185, 204-205; see also 
Shirazi, Abu ISQaq Ibrahim b. 
'Ali 

Sha'rani, Abu al-Mawahib 'Abd al
Wahhab b. AQmad b. 'Ali, 25-26, 

37n36 
Shaybani, MUQammad b. al-Bassan, 

37n36, II6, 180 
Shirazi, Abu ISQaq Ibrahim b. 'Ali, 

8, 31, 33n23, 136, 187 
shurut works, 101-102, 205; see also 

~ryal; loophopes, legal 
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