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Chapter three
eVIDenCe For CopyrIght In  

the prImary soUrCes

while the discussion thus far has confirmed the complexities sur-
rounding the legitimate placing of copyright within Islamic law in 
general, it is now possible to explore the evidences for recognising 
copyright from the primary sources of the Law. the identification 
of the Qurʾān and sunna as the principal foundations for deriving 
points of Islamic law, with a clear sequential prioritisation, is norma-
tively drawn from the following ḥadīth:

when the messenger of god intended to send muʿādh 
b. Jabal [d. 18/639] to yemen, he asked: ‘how will you 
judge when the occasion for deciding a case arises?’ he 
replied: ‘I shall judge in accordance with god’s Book [the 
Qurʾān].’ he asked: ‘[what will you do] if you do not find 
any guidance in god’s Book?’ he replied: ‘[I shall act] in 
accordance with the sunna of the messenger of god.’ he 
asked: ‘[what will you do] if you do not find any guid-
ance in the sunna of the messenger of god and in god›s 
Book?’ he replied: ‘I shall do my best to form an opinion 
[ijtihād] and I shall spare no effort.’ the messenger of god 
then patted him on the chest and said: ‘praise be to god 
who has helped the messenger of the messenger of god 
to find something which pleases the messenger of god.’1

the following discussion will highlight that a number of general 
Qurʾānic verses and ḥadīths provide a comprehensive treatment of 
copyright, and no specific text from either source deals directly with 
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the matter. Consequently, the judgement of recognising copyright 
in the Law can only be inferred from the general texts and prin-
ciples outlined by the primary sources.

the primacy of the Qurʾān in determining the legality of a 
matter according to the Law is further established in its own words: 
‘the command is for none but god’2;‘whatever it be wherein you 
differ, the decision is with god’3; and ‘If you differ in anything 
among yourselves, refer it to god and his messenger.’4 moreover, 
the Qurʾān confirms the perfection of the Law: ‘to thee the Book 
explaining all things, a guide, a mercy’5 and ‘this day have I per-
fected your religion for you, completed my favour upon you, and 
have chosen Islam as your way of religion.’6 accordingly, the deri-
vation of the Law from the primary sources occurs when a case is 
regulated directly by a specific (khāṣṣ) text or derived from a general 
(ʿāmm) text, through supporting evidences, indications and refer-
ences, as an expert jurist arrives at a conscientious legal conclusion 
(ijtihād) when facing a new situation.7

the sunna is defined as the prophet’s sayings, actions and his 
tacit approvals of the sayings and actions of others.8 the sunna’s 
authority is established by many verses, such as: ‘whatsoever the 
messenger ordains, you should accept; and whatsoever he forbids, 
you should abstain from’;9 ‘But nay, by your Lord, they will not 
believe until they make you the judge of what is in dispute between 
them, then they shall find in themselves no dislike of that which 
you have decreed, and submit in full submission’10; ‘he who obeys 
the messenger obeys allah’11; and ‘we have sent down unto you also 
the message, so that you may explain clearly to men what is sent for 
them, and that they may give thought.’12 additionally, the sunna is 
considered to be a commentary on the Qurʾān and supplementary 
to its rulings.13 therefore the sunna can provide special decisions 
that were not explicitly mentioned in the Qurʾān.
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Evidence for Copyright in the Primary Sources 

the Divine Command to Be honest
since copyright has been located within the broader Islamic frame-
work of right, ownership and wealth, as stated before, it can be 
viewed within the context of honesty. the primary sources contain 
many unequivocal statements about the importance of honesty or 
keeping a trust (amāna). 

the main Qurʾānic verse in relation to trust is: ‘god commands 
that you render back trusts to those to whom they are due; and 
when you judge between man and man, judge with justice.’14 Ṭabarī 
(d. 310/922) stated that the verse was revealed when the prophet 
took the keys of the Kaʿba15 from its custodian ʿUthmān b. Ṭalḥa 
(d. 41/661).16 the verse commanded him to return the keys, which 
the prophet then duly did.17 although the verse came in response 
to the specific issue of the keys of the Kaʿba, its actual wording is 
general, without any wording therein implying that its meaning 
is restricted. a commonly held position of Islamic jurisprudence 
is that a text should be interpreted and determined by its compre-
hensive wording and not by the occasions of its revelations (asbāb 
al-nuzūl).18 therefore rāzī is correct in confirming that the occasion 
of the revelation of this verse should not restrict its application; 
and that god instructs the believers to honour all of their respon-
sibilities, whether they are religious or worldly.19 In addition, the 
general applicability of this verse is supported by the scholarly con-
sensus (ijmāʿ )—one of the main sources of the Law—that stipulates 
that the command in the verse is to return trusts to their owners, 
whether they are righteous or sinful.20 the reaching of scholarly 
consensus removes any doubt about the broad interpretation of the 
verse or its continuous applicability.

In fact, the principle of honesty occupies a significant position 
in the Law and is emphasised in many verses of the Qurʾān and 
numerous ḥadīths. For example, one verse praises the prophet moses 
by saying: ‘truly, the best of men for you to employ is the man who 
is strong, trustworthy.’21 a further verse praises believers who ‘faith-
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fully observe their trusts and their covenants’,22 and another verse 
says: ‘god does not love the treacherous.’23 Indeed, the believers are 
exhorted: ‘o you that believe, betray not the trust of god and the 
messenger, nor misappropriate knowingly things entrusted to you.’24

Further counsel in relation to the principle of honesty can be 
found in the sunna. For example, it is reported that the prophet said: 
‘return the trust to those who entrusted you; and do not betray those 
who betrayed you.’25 another warning of the prophet explains: ‘the 
signs of a hypocrite are three […] if you trust him, he proves to be 
dishonest.’26 as such, one understands the prophet saying: ‘anyone 
who cheats us is not one of us.’27 thus the Law castigates mistrust 
and dishonesty for destroying society, whereby the harmful conse-
quences are regarded as one of the most serious crimes.28 a further 
tradition of the prophet forewarns: ‘your properties are sacred to 
each other, and for every betrayer there will be a flag to expose him 
on the Day of resurrection.’29

these evidences support the notion that honesty is compulsory 
and it has a wide application over everything.30 the word amāna, 
mentioned in the Qur’ān and ḥadīths, means trust, honesty, respon-
sibility and probity, which are all duties that god has ordained upon 
humans, whether they relate to commands or prohibitions, their 
trusts or their covenants. this amāna is a general obligation binding 
a person to deal justly and in good faith in relation to every right, 
property, duty or such which he has a connection with. so every 
person, including rulers, judges, scholars and every person who is in 
a position of trust, is to carry out their duty in an honest manner, 
whether the trust is connected to worldly affairs or the hereafter.31 
Furthermore, there is no express provision in the Qurʾān or sunna 
that restricts honesty to tangible objects only, as muḥammad ʿabduh 
(d. 1905) has stated.32 these texts are not abrogated or equivocal. 
therefore the list of trusts can always be open and updated, and every 
individual is within the terms of each trust in which he is involved. 
Contemporary jurists have, quite logically, applied these verses to 
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new norms and needs with similar effect. In this light, the command 
to observe trusts can, and does, provide a solid foundation for recog-
nising copyright in the Law.

ʿabduh has given the examples of money and knowledge as cases 
where honesty is to be observed, whether there is a verbal or special 
agreement or not. he elaborated that the trust of honesty borne by 
a scholar is the duty to return knowledge (ʿilm) to the people, in 
the same way that a trustee must return money to its owner, due to 
the existence of an actual implicit agreement to that end. without 
the observance of this agreement between a scholar and student, 
he adds, no sound transmission of knowledge can take place. In his 
understanding, the fulfillment of the obligation of ‘academic trust or 
honesty’ depends on also disclosing the methods that lead to the dis-
covery of knowledge.33 academic honesty is a particular application 
of honesty, whereby the Law recognises the application of trust to 
intangible, as well as tangible, objects. accordingly, many contem-
porary jurists approve the concept of ‘academic honesty’.34

the main goals of scholarship and research are discovery, teach-
ing and dissemination of truth according to principles of honesty. 
the principle of honesty is connected to the concern for preserving 
the chain of transmission (isnād) of knowledge, with a view to pre-
serving its accurate dissemination. as such, the obligation of honesty 
requires the reader to attribute a quotation to its true author. 

one can establish the legitimacy of copyright within the concept 
of honesty due to the latter’s flexibility and breadth, which covers 
every deed. In fact, the breach of copyright is itself a violation of 
honesty, due to such a contravention being unethical and illegal. 
Furthermore, any reproduction of a work without its owner’s con-
sent destroys public trust and confidence; and it is repugnant that 
this kind of dishonesty leads to undeserved profitable results, awards 
and fame at the expense of the real author’s rights. accordingly, one 
sees shāfiʿī condemning breaches of confidence (khiyāna) because it 
is the unlawful acquisition of another’s property.35 Likewise, Jaṣṣāṣ 
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(d. 370/980-1), from the Ḥanafī school, defined breach of confidence 
as the reduction of someone else’s right in an undisclosed manner.36

It is obvious that it is a breach of confidence or deception (ghish) 
to take an existing work and to claim its copyright, such as mak-
ing a false claim of authorship over another’s work by pretending to 
be a scholar or righteous person.37 moreover, breach of confidence 
occurs when a publisher reproduces works without the consent of 
their authors or exceeds the copies of a work over the number agreed 
with the author.

In addition, it is a breach of confidence to edit and separate one 
transcript of a book into several books without a legitimate academic 
purpose, as it is a form of misrepresentation and deception. this type 
of deception is compounded when one changes the titles of books 
written by outstanding scholars and pretends that they are differ-
ent books. additionally, giving preference to commercial profit in 
editing or publishing works, at the expense of academic and ethical 
considerations, is another kind of breach of confidence. Ultimately, 
it is impossible to enumerate all the forms in which dishonesty can 
appear in the context of writing and publishing.

the Divine Command to Be Just
as quoted earlier, the Qurʾān says: ‘when you judge between man 
and man, judge with justice.’38 this Qurʾānic order to maintain jus-
tice appears in many verses, such as: ‘o you who believe, stand out 
firmly for justice as witnesses to god, even if against yourselves or 
your parents or your kin, whether it be [against] the rich or poor: 
for god can best protect both. Follow not the lusts [of your hearts] 
lest ye swerve. If you distort [ justice] or decline to do justice, verily 
god is well-acquainted with all that you do’ 39; ‘whenever you speak, 
speak justly’ 40; ‘Be just: that is next to piety’ 41; and ‘god commands 
justice.’42 Furthermore, in a ḥadīth, the prophet is reported to have 
praised ‘those who do justice in their rules, in matters relating to their 
families and in all that they undertake to do’.43
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