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Foreword

This is a most welcome book—the result of many years of deep and broad
study of Islam’s fundamental beliefs and principles and their applications to
novel biomedical technologies and practices as well as to more conventional
problems in medical ethics.

As a scholar steeped in Islam, his own religious tradition, Abdulaziz Sache-
dina has also been a conversation partner with scholars in other religious and
nonreligious traditions of ethical reflection, as well as in debates about public
policy in a pluralistic society. For instance, at the University of Virginia, Sache-
dina co-taught, with another colleague and me, a seminar on Christian, Jew-
ish, and Islamic perspectives on taking human life, which addressed important
questions in bioethics, such as abortion, suicide, and euthanasia, as well as
questions about killing in self-defense, capital punishment, and warfare. That
is just one of the many contexts in which he has engaged colleagues—locally,
nationally, and internationally—in rigorous examinations of comparative reli-
gious ethics.

In debates about public policies, Sachedina has been called upon time and
again to present Islamic perspectives on such topics as human reproductive
cloning and human embryonic stem cell research. Through his testimony be-
fore the National Bioethics Advisory Commission and congressional commit-
tee hearings, for instance, policymakers have learned much from Sachedina’s
unfailingly clear and illuminating portrayals of Islamic principles and juridical
decisions. His presentations have enabled government officials and advisory
committees to understand and consider Islamic views in their deliberations. He
has also been an important spokesman on the international scene, for example,
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in conferences sponsored by the World Health Organization (WHO) and other
international bodies.

In public policy fora, as well as in the academy, Sachedina is able to com-
municate Islamic positions clearly and effectively. He is able to do so both
because he has lived and studied his tradition so thoroughly and because he
understands as well the views of other religious and secular traditions. This
understanding enables him to communicate at once what is shared and what
is distinctive about Islamic perspectives and positions and to contribute signifi-
cantly to on-going scholarly and public discourse.

As Islam has become an increasingly important voice in conversations
about bioethics in the West, its interpreters have often addressed particular is-
sues or problems, such as the moral status of the fetus. While these particular
contributions have greatly enhanced our understanding of Islamic bioethics,
we have long needed a more systematic and comprehensive articulation of Is-
lamic bioethics, one that also connects Islamic juridical decisions to broader
theological-ethical beliefs. This need has now been met in Sachedina’s Islamic
Biomedical Ethics, a remarkably clear, illuminating, and reliable guide. It not
only portrays the Islamic tradition’s bioethical views; it also contributes to the
tradition’s on-going development.

We are deeply indebted to Sachedina for this rich and masterful work.

James F. Childress
The John Allen Hollingsworth Professor of Ethics
University of Virginia
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Introduction

As a monotheistic tradition Islam shares its spiritual, moral, and cultural
genome with Judaism and Christianity. The word islam, which designates the
last of the Abrahamic religions, literally means “submission to God’s will.”
Muhammad (born 570 CE), the Prophet of Islam and the founder of its public
order, proclaimed Islam in the seventh century CE in Arabia. The beginning of
Islam in 610 CE was marked by a struggle to establish a monotheistic faith in
the polytheistic Arab tribal culture, with a clear departure from its divisive and
violent tendencies, in order to create an ethical public order embodying divine
justice and mercy. Muhammad as a statesman instituted a series of reforms to
create his unified community, umma, on the basis of religious affiliation.
Muhammad’s religious-political leadership and the universalizing mis-
sion for his community to spread Islam provided the major impetus for the
expansion of the Muslim community beyond Arabia. Within a century of his
death in 632, Muslim armies had conquered the region from the Nile in North
Africa to the Oxus in Central Asia up to India. The political success of the
Muslim armies and the territorial expansionism that ensued did not quell the
internal struggle that was brewing among different powerful groups that vied
for the leadership of the nascent community in the aftermath of the Prophet’s
death. The question of succession to Muhammad was already on the minds
of some of his prominent followers in the last days of Muhammad’s illness.
One of the major issues that divided the community into the Sunni and Shi‘a
was the post-Muhammadan leadership. The most powerful group supported
the candidacy of Abu Bakr (d. 634), an elderly associate of the Prophet, as
the successor to the Prophet’s political leadership. Those who paid allegiance
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to Abu Bakr and his successors came to be known as the Sunnis (followers
of communal “tradition”). Another equally influential group that included
prominent members of the Prophet’s family contested Abu Bakr’s leadership.
According to them, the Prophet had actually appointed his cousin and son-
in-law, ‘Ali b. Abi Talib (d. 660) as the leader of the community during his
farewell pilgrimage before his death in 632. Those who refused to accept Abu
Bakr and instead paid allegiance to ‘Ali and his descendants as the rightful
successors of the Prophet in both his spiritual and temporal functions formed
the minority group, known as the Shi‘a (“partisans” of ‘Ali). Today almost
eighty percent of the Muslims are Sunnis. Hence, they form the majority of
the community.

The dispute on leadership in the community was more than political. It
had profound implications beyond politics. The Qur’an’s persistent injunctions
of obedience to the Prophet endowed him with enormous personal prestige
and power in shaping the public order and the future course of comprehensive
Muslim life. In the post-prophetic period the dispute over the ideal leadership
and the course of Muslim history left the community endlessly searching for a
paradigmatic authority whose obedience could lead to this-worldly and the other-
worldly prosperity. The Sunnis located that authority in the “tradition” (sunna)
and the “community” (jama’a);' whereas the Shi‘ites found it in the charismatic
person of an infallible Imam.? Both the Sunna and the personal authority of the
learned Imam have shaped the practice and attitude of the community in the
area that this book intends to explore: Islamic biomedical ethics.

The Shari‘a: Islamic Legal-Ethical Tradition

Epistemically, inquiry about the new issues connected with modern biomedi-
cal advancements is situated in Islamic legal-ethical studies. Since biomedical
issues occur both in the area of interhuman as well as human-divine relations,
Islamic juridical inquiries tend to be comprehensive. They comprise every
possible case of conscientious decision-making as well as evaluation of conse-
quences of one’s action. In the context of biomedical ethics this inquiry covers
practical aspects of clinical and research related decisions. Much of the juridical
inquiries arose from settling more formal interpersonal activities that affected
the morals of the individual in the context of the community as a whole. For
instance, what was the obligation of the physician when it was clear that pro-
longation of life in the case of a patient in a persistent vegetative state (PVS) put
enormous financial and psychological burden on the close family members?
Or, in a case of a spousal dispute over the continuation of a pregnancy that was
dangerous to the health of the woman, what was the right course of action in
the matter of allowing or terminating early life of the fetus that enjoyed invio-
lability, at least, after the first trimester?
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Islamic law covers all the actions humans perform, whether toward one
another or toward God. The Shari‘a is the norm of the Muslim community.
It grew out of Muslim endeavors to ensure that Islam pervaded the whole of
life. Two essential areas of human life define its scope: acts of worship, both
public and private, connected with the pillars of faith; and acts of public order
that ensure individual and collective justice. The first category of actions, un-
dertaken with the intention of seeking God’s pleasure, is collectively known as
“ritual duties” toward God (‘ibadat, literally “acts of worship”). These include
all religious acts such as daily prayers, fasting, almsgiving, and so on; the
second category of actions, undertaken to maintain a social order, is known as
“social transactions” (mu‘amalat, literally “social intercourse”). The religious
calibration of these two categories depends upon the meticulous division of ju-
risdiction based on the ability of human institutions to enforce the Shari‘a and
provide sanctions for disregarding its injunctions. In Islam all actions should
be performed to secure divine approval, but human agency and institutions
have jurisdiction only over the social transactions that regulate interpersonal
relations. The acts of worship are exclusively within God’s jurisdiction since
they are performed simply as part of one’s relation to God. Consequently,
God alone reserves the right of judging their final merit and reward. Human
courts, however, are empowered to enforce the laws that govern interpersonal
relations in society. Remarkably, from the early days of Islam, the Shari‘a rec-
ognized the functional secularity of human institutions without presuming
to meddle in the God-human relationship. This distinction between the two
areas of jurisdiction allowed Muslims to adopt local cultures and institutions
to enhance the administration of newly conquered regions of the world. It
also secured a better understanding of the Qur’anic principle of coexistence
among diverse communities.

The Qur’an, as the main revelatory source, provided paradigm cases re-
garding the sanctity of human life and certain situational aspects that might
serve as referent points to resolve specific instances that affected human well-
being under various conditions. For example, the Qur’an advised Muslims
to write down all interhuman contractual agreements in matters of financial
obligations. Muslim jurists have used this paradigm case to develop a detailed
section in the jurisprudence to extrapolate all necessary rulings to ensure that
no injustices could occur between two or more parties in matters that in-
volve reciprocal claims and responsibilities. Hence, as I shall discuss in the
book, surrogate motherhood that involved such a reciprocal financial as well
as social claim and responsibility, has received much attention in the new rul-
ings that allow a certain form of legally and religiously approved surrogacy.
Whether in the civil or criminal cases, the Qur’an laid down an ethical stan-
dard of conduct from which jurists have extracted legal rulings in the realm of
social interaction to ensure that justice and fair practice prevail in all human
dealings.
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In order to create such an all-comprehensive legal system founded
upon revealed texts, Muslim scholars went beyond the Qur’an to the person
of the founder and the early community. The Qur’an required obedience to
the Prophet and those invested with authority, which included the idealized
community made up of the elders among the first and second generations. In
this way the Qur’an opened the way for extending the normative practice be-
yond the Prophet’s earthly life. Such an understanding of the normative tradi-
tion was theoretically essential for deriving the legal system that saw its validity
only in terms of its being extracted from the Prophet’s own paradigmatic sta-
tus. Clearly, for the Qur’an there could be no community without the Prophet.
Hence, the Prophet’s life as understood and reported by the early community
became an ethical touchstone for what the Muslims call the Sunna, the Tradi-
tion. The word sunna strictly meant a legal precedent from which later jurists
could derive further laws for the growing needs of the community. Hence, in
this book I will use the term “Tradition” (with a capital “T”) for the Sunna to
indicate the information that was handed down to posterity—a hadith-report,
collected and compiled to form the basis for legal-ethical rulings. The Tradi-
tion in religious sciences is composed of major compilations of the hadith-
reports, which include the six officially recognized collections of the Sahih
(‘sound’ traditions) among the Sunni Muslims, and the four Kutub (“books”)
among the Shi‘ites. The intellectual activity surrounding the interpretation
of God’s will expressed in the Qur’an and the evaluation of the hadith-reports
that were ascribed to the Prophet and the early community became the major
religious-academic activity among Muslims, laying the foundation for subse-
quent juridical deliberations—what became known as figh (“understanding”),
or jurisprudence.

By the ninth through the tenth centuries every jurist was affiliated with
one or the other leading scholars in the field of juristic investigation. The legal
school that followed the Iraqi tradition was called “Hanaf1i,” after Abu Hanifa
(d. 767), the “imam” (teacher) in Iraq. Those who adhered to the rulings of
Malik b. Anas (d. 795), in Arabia and elsewhere, were known as “Malikis.”
Al-Shifiq, who is also credited as being one of the profound legal thinkers, is
the founder of a legal school in Egypt whose influence spread widely to other
regions of the Muslim world. Another school was associated with Ahmad b.
Hanbal (d. 855), who compiled a work on hadith-reports that became the
source for juridical decisions of those who followed him. Shi‘ites developed
their own legal school, the Ja‘fari school, whose leading authority was Imam
Ja‘far al-Sadiq (d. 748). Normally, Muslims accepted the legal school preva-
lent in their region. Most of the Sunnis follow Hanaf1i or Shafi‘i, whereas the
Shi‘ites follow the Ja‘fari school. In the absence of an organized “church”
and ordained “clergy” in Islam, determination of valid religious practice was
left to the qualified scholar of religious law— collectively known as ulema.
Hence, there emerged a living tradition, with different interpretations of the



INTRODUCTION 7

Qur’anic laws and prophetic traditions, giving rise to different schools of the
juridical practice.

Understanding Juridical-Ethical Discourse

Muslim legal theorists were thoroughly aware of the moral underpinnings of
the religious duties that all Muslims were required to fulfill as members of
the faith community. In fact, the validity of their research in the foundational
sources of Islam (the Qur’an and the Tradition) for solutions to practical mat-
ters depended upon their substantial consideration of different moral facets
of a case that could be discovered by considering conflicting claims, interests,
and responsibilities in the precedents preserved in these authoritative sources.
What ensured the validity of their judicial decision regarding a specific instance
was their ability to deduce the universal moral principles like “there shall be
no harm inflicted or reciprocated” (la darar wa la dirar)® that flowed downward
from their initial premise to support their particular conclusion without any
dependence on the circumstances that would have rendered the conclusion
circumstantial at the most. In their appraisal of a network of conflicting moral
considerations in the new case that required a legal solution, theoretical argu-
ments embedded in primary sources to derive a resolution functioned more as
ratio legis (‘illa) or the attribute common to both the new and the original case.
The rule or the principle (qa‘ida or asl) was attached to the original case, which
due to similarity between the two cases was transferred from that case to the
new case. As such, more attention was paid to the original rule and the ratio
legis that also became the source of much debate among Muslim jurists and
formed an important part of the procedures used to resolve earlier problems
and reapply them in the new problematic situations.* Practical solutions based
on earlier precedents carry the burden of proof on how closely the present case
resembles those of the earlier paradigm cases for which this particular type
of argument was originally devised. However, the power of these conclusions
depended on the ethical considerations deduced from the rules that were op-
erative in the original cases and the agreement of the scholars about analogical
deduction that sought to relate the new case to the original rationale as well
as rules.

In Islamic jurisprudence ethical values are integral to the prescriptive ac-
tion guide that the system provides to the community. No legal decisions are
made without meticulous analysis of the various factors that determine the
rightness or the wrongness of a case under consideration. The universal major
premise provided by the scriptural sources—the Qur’an and the Tradition—
that serves as known is part of the divine commandments regarding the good
that must be obeyed and the evil that must be avoided. There is an inherent
correlation between God’s command in the revelation and the moral reasoning
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that undergirds the command that is acknowledged by reason as being good.
The metaphysical backdrop of the Shari‘a is the discovery of God’s purposes
for humanity. Human reason is God’s endowment to enable human intellect
to fathom the supernatural by exploring the meanings of the revealed message
through the Prophet.

Whereas I am a believer in universal moral values that have application
across cultures, human conditions in specific social and political cultures de-
mand searching for principles and rules that provide culture-specific guidance
in Muslim societies to resolve practical quandaries. My working assumption in
this book is that praxis precedes search for principles and rules. Customarily,
when faced with a moral dilemma deliberations are geared toward a satisfactory
resolution in which justifications are based on practical consequences, regard-
less of applicable principles. For instance, in deciding whether to allow dissec-
tion of the cadaver to retrieve a valuable object swallowed by the deceased, Mus-
lim jurists have ruled the permission by simply looking at the consequence of
forbidding such a procedure. The major moral consideration that outweighs
the respect for the dignity of the dead is the ownership through inheritance of
the swallowed object for the surviving orphan. Dissection of the cadaver is for-
bidden in Islam; and, yet, the case demands immediate solution that is based
on consequential ethics. Or, in the case of a female patient who, as prescribed
in the Shari‘a, must be treated by a female physician, in an emergency situation
the practical demand is to override the prohibition because the rule of neces-
sity (dariira) extracted from the revealed texts outweighs the rule about sexual
segregation extracted from rational consideration. Hence, the rule of necessity
determines the teleological solution and provides the incontestable rationale
for the permission granted to a Muslim female patient to refer to a male phy-
sician not related to her. There are numerous instances that clearly show the
cultural preferences in providing solutions to the pressing problems of health
care in Muslim societies in which the highly rated principle of autonomy in the
West takes a back seat, while communitarian ethics considers the consequence
of any medical decision on the family and community resources.

The major objective of this chapter is to introduce Islamic ethical discourse
in the context of newly emerging field of bioethics in the Muslim world. The
ethical doctrines that undergird the legal tradition in Islam hold the potential
for an inclusive universal language that can engage secular bioethics that epi-
stemically determines the direction of the international deliberations on sev-
eral biomedical and biotechnical issues. What is critically needed in the Muslim
context is to demonstrate to the religious scholars that Islamic ethics shares a
common moral terrain with secular bioethics that can provide an opportunity
to dialogue with international organizations like WHO or UNESCO to protect
human dignity and to advance human physical and psychological health. Bio-
ethics in the Muslim world is a relatively new field of inquiry and, hence, there
has never been any serious attempt at defining the epistemic parameters of
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the field as it relates to Muslim culture. Commonly, until recently, bioethical
issues have been raised in the Muslim world without much interest in the na-
tive cultural sensibilities about human wellness and illness. Universalization
of medical education has led to an erroneous assumption among healthcare
professionals and institutions in Muslim societies that the solutions offered
to moral dilemmas in the Western secular setting apply across other cultures.
However, the growing interest in specifically Islamic solutions among a largely
religiously sensitive population has required healthcare institutions and pro-
fessionals to take people’s moral and religious sensibilities more seriously to
provide culturally sensitive solutions in medical practice and research.

After spending much time in the centers of Islamic juridical sciences,
gathering rulings about new problematic areas in patient-physician relations
or new medical treatments that have generated moral and religious dilemmas
for Muslims, I quickly realized that in order to sit in conversation with secular
or other religion-based bioethicists, I needed to take my research beyond the
usual study of the juridical opinions in those areas. In particular, I needed to
explore Islamic social ethics to understand the underpinnings of these rulings
in their social and cultural contexts. In my studies of Islamic jurisprudence
I was aware that although Islamic juridical methodology was firmly founded on
some moral principles like rejection of harm and promotion of public good in
deriving solutions that Muslims encountered in their everyday life, gradually,
the judicial opinions were formulated without any reference to ethical dimen-
sions of the cases under consideration. In general, ethical inquiry connected
with moral epistemology or moral ontology is underdeveloped in the Muslim
seminarian curriculum which is, in large measure, legal-oriented. This lack of
interest in the theological-ethical underpinnings of the juridical methodology
that deduces rulings in all areas of human activity is a major drawback of semi-
nary education in the major centers of Islamic higher learning. A number of
Western scholars of Islamic legal tradition, following the anti-rational attitude
of mainly Sunni jurists have erroneously excluded any organic relationship be-
tween theological and legal doctrines in shaping the legal methodology and
application. In contrast, Shi‘ite legal tradition has not severed its epistemic
correlation with, for instance, the theological question whether good and evil
are objective categories that can be known intuitively by divinely endowed rea-
son to the agent or not. The moral consequences of raising such questions
about ethical epistemology are enormous since they lead to larger issues about
human ability to comprehend justice and to assume moral agency to take the
responsibility to effect changes in social and political realms. Moreover, the
fact is that theological-ethical deliberations have led to moral categorization
of human acts in jurisprudence based on rational understanding of one’s du-
ties and reciprocal responsibilities. Legal categorization has simply followed
what was intuitively estimated as necessary, recommended, or forbidden. More
importantly, investigation in the rulings that dealt with biomedical issues
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confirmed my suspicion that the categorical language of the rulings ruled out
necessary revisions in the final decision about the right course of action that
depended upon unfolding of different facets of the case in its day-to-day con-
text of clinical research and information.

During my research in biomedical ethics in the Muslim centers of juridical
studies I often raised questions about theological ethics in Islam that dealt with
ontology of human action and determined its goodness or otherwise, provid-
ing scriptural as well as rational justifications for the right course of action. But
based on the prevalent juridical methodology, it was evident that while the judi-
cial decisions were made with proper reference to the scriptural sources there
was very little interest in the morality of biomedical practice and research that
investigated the action based on human volition and cognition. During my sev-
eral sojourns in Jordan and Iran, for instance, I raised the prospects of examin-
ing modern medical advancement from ethical, more specifically social-ethical,
perspectives. In the course of my lectures in medical universities I conceptually
distinguished ethical from juridical in Islamic religious sciences. However, it
was not until 2005, when I spent the entire year in Iran, researching and teach-
ing bioethics, that my proposal to analyze ethical dimensions of problematic
cases in clinical situations began to be taken seriously, both in medical schools
and religious seminaries.

My major concern with bioethics in the Muslim world today is that it has
severed its partnership with faith communities in providing solutions to the
moral problems that have arisen in clinical situations as well as public health
around the world. International bodies like WHO and UNESCO, which sup-
port local efforts in developing culturally sensitive bioethical curriculum, still
appear to be unaware of the essentially religious nature of bioethical discourse
in the Muslim world and the need to engage religious ethics in the Muslim
context to better serve the populations whose cultures take religion more seri-
ously. In a number of UNESCO and WHO sponsored conferences that I have
participated in Iran and in Pakistan, it was obvious to me that those who pre-
sented Muslim bioethics were least informed about the local cultures and their
religious ingredients and least able to speak with necessary acumen and sen-
sitivity about how bioethics can find a legitimate native voice without simply
mimicking the Western secular bioethics, which does not fully resonate with
the local and regional Muslim values.

My other aim in pursuing the ethical foundation of Islamic juridical tradi-
tion is to emphasize the human dimension of the juridical enterprise in Islam
so that the normative essentialism attached to the interhuman relationships in
the juridical corpus of the classical heritage is understood in its historical and
relative cultural and social contexts. There is no dearth of conceptual resources
in theological ethics, as I shall demonstrate in chapter 2, for deriving universal
moral principles to guide the life of a person who needs to be treated fairly in
terms of allocation of limited resources. Not surprisingly, the neglect of Islamic
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ethical resources to work toward an inclusive, universal morality has impacted
upon different human rights articles promulgated in Cairo Declaration of 1994
in which fundamental human rights are guaranteed in accordance with the
provisions of Shari‘a, which determines the “insider/outsider” as well as gen-
der distinctions and differentiations that have actually led to discrimination
at different levels of access to public health in Muslim societies. For instance,
Article 24 of the 1994 Cairo Declaration is very explicit in asserting that “All the
rights and freedoms stipulated in this Declaration are subject to the Islamic
Shari‘a.” More pertinently, Article 25 asserts the absolute role of the Islamic
Shari‘a as “the only source of reference for the explanation or clarification of
any of the articles of this Declaration” (Cairo, 14 Muharram 1411/5 August 1990).
Not unlike the Cairo Declaration, the history of legal reforms in the Muslim
world is replete with examples that needed internal response from Muslim
jurists to develop an expansive legal methodology that could go beyond the clas-
sical legal theory to offer solutions within the larger context of a new social and
political reality of a modern nation-state that must treat all its citizens equally.
Without articulating and recognizing the moral worth of all humans based on
Islamic revelation, it is ludicrous to speak about inherent human dignity and
inalienable human rights.

The neglect of the ethical presuppositions of Islamic juridical tradition
has become endemic among Muslim jurists in dealing with the Muslim-non-
Muslim distinction in all spheres of interpersonal justice. Bioethics as a subfield
of social ethics requires investigation of morally problematic areas in medical
practice. Without fully accounting for rationally and scripturally derived justi-
fications for a certain moral course of action to determine the permissibility
or otherwise of a questionable medical procedure does injustice to the moral
values that undergird healthcare in Muslim societies—in the Muslim world
as well as in countries where Muslims have migrated in large numbers. Ulti-
mately, the function of ethical inquiry is to recommend a course of action in
congruence with universal moral values that have application across cultures.
Can Muslims develop that universal language that is firmly derived from their
religious or cultural sources?

Having taught bioethics in Muslim societies for a number of years I have
come to this academic conclusion: Translation or grafting of the secular West-
ern bioethics to the Muslim medical and healthcare institutions is unproduc-
tive without first investigating native epistemic and cultural resources to teach
and disseminate bioethics in Muslim societies. Taking into consideration what
Muslim societies need in terms of developing a fresh approach to morality and,
in particular, professional and healthcare ethics, I have endeavored to develop
both a relevant epistemology and historically anchored bioethics in a Muslim
healthcare environment.

The present work is a study in religious resources of the Islamic legal-ethical
tradition as well as an application in Muslim culture-friendly bioethics. On the
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one hand, the overall purpose is to further a dialogical discourse that would
initiate an important consideration that seems to be missing in the Muslim
societies, namely, the patient’s empowerment vis-a-vis healthcare institutions.
In the absence of consensual politics in the majority of Muslim countries,
healthcare policies are, in large measure, formulated without public debate
over proper assessment of Islamic moral and cultural resources and without
respect of human dignity and accruing human rights in furthering public and
private health. On the other hand, the study will enable Muslim jurists working
in the area of biomedical ethics to engage in bioethical discourse with other
faith communities, who struggle, like them, to preserve their religious and
moral values in the largely agnostic culture of medical practice. The juridical
decisions that are given to the modern biomedical problems demonstrate the
role of both revealed texts and the underlying ethical principles in deriving a
moral-legal decision. Nevertheless, these revealed sources were produced in
history and require a constant reference to establish the religious validity of
modern decisions.

The task of moving back and forth between juridical and ethical traditions
in Islam is challenging. It is not always possible to intellectually engage his-
torical Islamic juridical methodology to appreciate and elicit modes of moral
reasoning that undergirds rulings in the area of bioethics. There is a lack of
general interest in theological ethics as a separate discipline, and yet organi-
cally connected to jurisprudence, among scholars of Islamic law in the West as
well as the Muslim world. In the West, Islamic theological ethics began to be
taken seriously after George F. Hourani and Majid Fakhry’s published works
on the subject drew attention to the richness of the subject and its organic
relation to Christian-Hellenistic natural and rational theologies. What passes
for Islamic ethics in Muslim countries is mostly Aristotelian ethics, and not
the theological ethics introduced by Hourani’s groundbreaking study on the
Mu‘tazilite theologian, Qadi ‘Abd al-Jabbar (d. 1025).° Aristotelian ethics as
taught in the Muslim world deals with development of virtuous life as part of
one’s spiritual and moral discipline. Consequently, what has been circulating
as “Islamic bioethics” has very little to say about ethics as a discipline that en-
deavors to understand the moral reasoning behind ethical decisions.

This is not surprising. The majority of the articles and studies on biomedi-
cal issues in the Muslim world have been written by Muslim medical practition-
ers whose interest in these issues is sparked through the ongoing international
debates on bioethics. More recently, there has been a growing interest in the
international community, especially WHO, to learn about Islamic perspectives.
It is important to keep in mind that it was in the West that autonomy as an over-
riding right of a patient found institutional and legal-ethical support. Western
notions of universal human rights rest on a secular view of the individual and
of the relations between such individuals in a secularized public sphere. The
idea of individuals as bearers of something called rights presupposes a very
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particular understanding and reading of the self essentially as self-regulating
agent. The modern idea of the autonomous self envisions social actors as self-
contained matrixes of desires who direct their own interests. In Islamic com-
munitarian ethics autonomy is far from being recognized as one of the major
bioethical principles. The Islamic universal discourse conceives of a spiritually
and morally autonomous individual incapable of attaining salvation outside
the nexus of community-oriented Shari‘a, with its emphasis on an integrated
system of law and morality. The Shari‘a did not make a distinction between
external acts and internal states because it did not regard the public and the
private as unrelated in the totality of individual salvation. Islamic communal
discourse sought to define itself by legitimizing individual autonomy within
its religiously based collective order by leaving an individual free to negoti-
ate his/her spiritual destiny, while requiring him/her to abide by a communal
order that involved the play of reciprocity and autonomy upon which a regime
of rights and responsibilities are based in the Shari‘a. In the context of Islamic
communitarian ethics, then, the central question is how to preserve the system
of reciprocity and responsibilities at the individual as well as collective levels.
Moreover, in the Muslim world, like many developing world countries, medi-
cal practice continues to remain essentially authoritarian and paternalistic, de-
priving patients and their families of any substantial role in determining the
pros and cons of a treatment in critical care where ethical dilemmas predomi-
nate. Hence, Islamic perspectives that are included in the studies conducted
by these medical professionals based on prescriptive rulings in their original
Arabic or Persian or their translations, lack any intellectual engagement with
ethical analysis that requires training in the normative contents of Islamic legal
sciences or theological ethics to evaluate their relevance and application. In the
absence of essential information about the underlying ethical principles that
guide the juridical research in Islamic law, the literature in English that I have
examined thus far suffers from sweeping, immature judgments about Islamic
positions. In some cases, “Islamic” is used simply to legitimize the ascription
of the contents to Islam with no indication, whatsoever, that normative sources
of Islamic ethical reflection provide a variety of options and resolutions to each
ethical dilemma in biomedicine. These articles and studies, although impor-
tant in their own right, can hardly form the backbone of Islamic bioethics.
Instead, as this study undertakes, this emerging discipline needs to define its
epistemic parameters and develop both a methodology and a justificatory me-
chanics of moral reasoning that explore and open venues for deriving ethical
“recommendation (tawsiya)” rather than “judicial opinion (fatwa)” on issues
that confront human health and medical research in Muslim societies.

To underscore the importance of the normative sources that validate fresh
rulings, Islamic biomedical ethics cannot ignore judicial opinions and the
sources that provide their legitimization as being Islamic. Actually, judicial opin-
ions function as raw material for further inquiry into the moral reasoning that
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undergirds these rulings. In other words, the fatwa-literature needs be investi-
gated for the purpose of exploring and understanding the legal reasoning behind
the rulings. Such an investigation would unfold the rational-textual methodol-
ogy (al-ijtihad al-shar7) and enable the researcher to identify operative principles
and rules that Muslim jurists employ in their resolution of new cases.

There are a number of Muslim scholars in the Muslim world, both trained
in jurisprudence or in medicine, who have undertaken to author books and
articles on bioethical issues of international interest. In a number of these pub-
lished works in Arabic and Persian, it is possible to gauge the spirit of Islamic
juridical discourse founded upon extrapolating a fresh ruling on the subject.
However, in the absence of any ethical discussion this published literature
hardly provides the frame of reference for comparative study between Islamic
and, for instance, secular or other religion-based bioethics. At this time, Islamic
bioethics in a comparative mode still awaits calibrations.

“Islam” and “Muslims” in This Study

Throughout this work I use the word “Islam” and “Muslim(s)” as multilayered
terms that identify different trends of Islamic thought and practice in diverse
social and political contexts. In general, I use “Islam” to identify three variable
categories of Islamic tradition that appear to be prevalent in the community at
large:

(1) Islam as a civilization and its influence as a culture throughout the re-
gions of the world where it spread as a religious tradition. Muslims with strong
nationalistic religiosity regard Islamic civilization as one of the highly success-
ful civilizations and one of the major global cultural traditions, founded upon
justice and inclusive-egalitarian spirituality. As a world-embracing tradition,
Islam in this sense inspires and sustains a public theology based on concern
for others. It continues to motivate moral conduct through its normatively
founded emphasis on equality in creation, thereby establishing the norms for
the universal human cultural heritage.® As a significant force in shaping the
presuppositions of universal world civilization and as a cultural tradition that
has shaped and adjusted its own moral understandings in different social and
political environments, this Islam seeks guidance from its own history. In the
process, it steers away from raising historical contingencies to the status of au-
thoritatively normative models and accepts the role of time and place in inter-
pretive relativism as part of general progress toward relevant appropriation of
Islamic beliefs and practices.” Indeed, by stepping back from many of the tra-
ditional cultural prohibitions (empowerment of women in general, including
their becoming medical practitioners and licitness of their caring for patients
of opposite sex, and other related issues), as well as by not insisting on literal
adherence to traditional Islamic notions (the doctrine of soul and body for the
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sake of avoiding becoming organ donors), this form of Islam tends to reduce
the judicial and the dogmatic to the mystical (different forms and orders of Sufi
affiliations and communal celebrations that encourage humanitarianism and
altruism); cultural public rituals (fasting of Ramadan and other festive public
celebrations that teach sharing and caring for less privileged); and well-staged
public rituals (Friday and festival worship attended by rulers and public of-
ficials, and, now the annual pilgrimage to Mecca, as a show of Muslim unity
and power in the divided world of nation-states with implications for providing
public health care for all during the hajj).

(2) Islam as a religious-moral system for contemporary secularized socie-
ties. This is the sense in which modern educated people acknowledge Islam, yet
with much deeper religious commitments and responsibilities. For them Islam
possesses the fullness of God’s revelation to humankind, offering unique in-
sight into the importance of God’s merciful justice and concern for humanity.
Though the revelation is particularistic and addressed to a specific community
in their language, the grounds for moral conduct and the substantive moral
discernment is available to all human beings through their natural constitution
created by the Almighty and All-compassionate God. Since a good moral life is
taken to be a sufficient condition for attaining this-worldly and other-worldly
prosperity ( falahiya), this Islam does not regard itself as the only repository of
human salvation, and, in this sense, it does not make exclusivist claims (e.g.,
the claim that Islam is the only privileged way to the divine truth and salva-
tion). Furthermore, because ethical knowledge is grounded in human nature
informed by intuitive reason, Islamic morality shares moral sensibilities with
all other human beings equally endowed with that divinely ordained nature
(fitra). Islamic morality develops its moral principles guided by conventional
wisdom and moral insight discerned by living with others in society.

The provocative thesis of this genre of Islam is that because the rational-
ity of Islamic ethics is held to be the same rationality shared by moral secular
viewpoints this Islam shares general secular progress in moral insights that
advances religious insights as being compatible with public reason. Since this
genre of Islam affords centrality to the overlapping consensus in the matter
of moral commitments that affect not only communal bonds but also advance
intercommunal relations in the public forum, the moral premises and rules of
evidence are culturally inclusive and capable of advancing received moral com-
mitments for the public good.?

(3) Islam as the unique and exclusive experience of the Truth. This genre
of Islam is popular among Muslim seminarians and Muslim masses. Islam,
according to this account, is the only complete revelation of God to human-
kind. Islam not only offers a special motivation for moral conduct, but the full
content of the religious life which, if properly lived, could lead to salvation.
In order to be saved, one needs the right belief, which should precede right
conduct. Living a good moral life for virtue’s sake is recognized as insufficient
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for salvation, in that salvation requires obedience to God’s revealed guidance.
Human prosperity in this and the world to come is achieved by bringing the
world to affirm what is disclosed by revealed reason, not merely that disclosed
by secular reason acting independent of divine guidance. Moral progress is
achieved insofar as secular morality comes to conform to religious morality
(e.g., by protecting human life from all kinds of detriment as required by the
Shari‘a). This account of Islam is the traditional Islam upheld in the seminar-
ies and among large sectors of the society in the Muslim world that looks for
religious guidance from the ulema who represent this culture.

This traditional Islamic perspective appreciates that moral theological
truth is the result of neither sensory empirical evidence nor discursive reason.
Truth as a rightly ordered relationship with transcendent God is beyond discur-
sive rationality. As a result, its traditional commitments cannot be brought into
question by supposed moral theological progress grounded in developments
in philosophical and metaphysical reflection. Finally, this traditional form of
Islam recognizes the external forms of religious practices —the rituals—as se-
cure and sufficient means to affect salvation without any need to relate them to
moral progression of the individual or the community.

These three categories are not in any sense exhaustive. They simply under-
score the religious plurality in Muslim communities when it comes to apply
religious values in matters of healthcare institutions and public health. When it
comes to the condemnation and prohibition of homosexual relations or affirma-
tion of men’s dominant position as the sole decision-maker in the family, it is the
traditional perspective that poses the most significant challenge to public health
policies that aspire to bind persons apart from any religious commitments. More
to the point, in the context of this study, in order to advance the public good and
protect the human rights of women, children, and the downtrodden in matters
affecting their healthcare in the Muslim societies there is a need to sit in dialogue
with the kind of Islam that regards religious considerations as critical in shaping
the public policies and its discourse. It is important to keep the context of the
secular demand for public reason in building the overlapping consensus in the
public discourse. Obviously, traditional interpretation of Islam cannot achieve
that consensus in a religiously oriented society without transforming religious
discourse into an expression of appropriate reciprocal human relations. This
was a historical struggle for Muslim societies, which needed to develop an inclu-
sive morality that was normative and that aimed at inculcating in persons civic
virtues that gave rise to the centrality of moral reasoning in public domain.

The Present Work

The research for this book began in earnest during the winter of 1996, when
I was at the School of Oriental and African Studies, University of London. In
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the early stages of this research there were few works in Arabic or Persian
exclusively on biomedical issues; today there are a number of monographs on
different aspects of biomedical topics available in almost all Islamic languages.
Most of these provide an array of juridical opinions (fatawa) compiled on the
authority of various scholars representing different schools of legal thought
in Islam. The subjects include organ transplant, abortion, technically assisted
reproduction, euthanasia, and so on. The audience for these publications is,
in most cases, healthcare professionals and the Muslim public. However, as
indicated earlier, there is a conspicuous absence of any discussion about the
principles or the rules that govern such legal-ethical decisions in Islamic law.
Contemporary moral discourse has been aptly described as a minefield of
incommensurable disagreements. Such disagreements are believed to be the
result of secularization marked by a retreat of religion from the public arena.
Privatization of religion has been regarded as a necessary condition for ethical
pluralism. The essentially liberal vision of community founded on the radical
autonomy of the individual moral agent runs contrary to other-regarding com-
munitarian values of shared ideas of justice and of public good. There is a sense
that modern, secular, individualistic society is no longer a community founded
on commonly held beliefs of social good and its relation to responsibilities and
freedoms in a pluralistic society.’” To provide the fundamentals of the Islamic
ethical discourse that ultimately must guide our search in the complexity of
bioethical pluralism in the Muslim world, in this book I have explored distinctly
Islamic, and yet cross-culturally communicable, principle-rule based deonto-
logical-teleological ethics. The deontological ethical norm determines the right-
ness (or wrongness) of actions without regard to the consequences produced
by performing such actions. By contrast, the teleological norm determines the
rightness (or wrongness) of actions on the basis of their consequences produced
by performing these actions. Deontological norms can further be subdivided
into objectivist and subjectivist norms: objectivist because the ethical value is in-
trinsic to the action independently of anyone’s decision or opinion; subjectivist
because the action derives value in relation to the view of a judge who decides its
rightness (or wrongness).!’ Deontological-teleological ethics undergirds Muslim
legal-moral culture in assessing moral dilemmas in Islamic biomedical ethics.
As soon as I launched my research, I faced the problem of redefining the
conceptual boundaries of Islamic biomedical ethics. The Iranian scholars use
akhlag-i pizishki, which literally means “virtues of the medical profession.”
Under this rubric they speak about the moral virtues that must be cultivated by
Muslim physicians. Obviously, one cannot use this rubric for juridical decisions
that affect Muslim medical practice. A new term has now entered the medical
education in Iran, namely, akhlag-i zisti, which is the translation of “bioethics,”
which fundamentally deals with judicial rulings on biomedical issues rather
than ethics of medical practice. A better designation of this kind of literature
has now received the Arabic appellation, namely, figh al-tabib (“jurisprudence
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affecting medical professionals”) that has found currency in the Arabic speak-
ing world under gadaya fighiya wa tibbiya mu ‘Gsira (“Modern Juridical and Med-
ical Issues”) or ahkam (“rulings or judicial opinions”). From time to time one
also finds the Arabic translation of “bioethics” (akhlagiyat al-tibiya), again, with-
out substantially taking up ethical dimensions of the issues. In fact, most of the
Arabic and Persian works treat biomedical ethics as a subspecialty of applied
Islamic jurisprudence. Juridical rulings, as pointed out above, do not undertake
to explicate the theoretical and practical ethical issues connected with human
conscience. Simply stated, the goal of Islamic jurisprudence is to derive legal
rulings that state only the permissibility or prohibition of a particular medical
practice or procedure. Discussion about the reasons why it is morally permis-
sible or forbidden is beyond its scope of the inquiry. Nevertheless, an ethical
inquiry must seek the moral foundations of an act before it can prescribe or
proscribe it in practice.

Governments all over the Muslim world have established committees or
commissions to obtain Muslim scholarly opinions on various issues in medi-
cal practice that have implications for public policy. In 1995, for instance, the
Iranian parliament debated the transplantation of organs taken from a Muslim
cadaver or from a brain-dead person; there was a dispute among the members
whether permission for such procedures had been granted by the late Ayatol-
lah Khomeini and other high-ranking jurists. More importantly, the parliament
wanted to enact policy guidelines for the Ministry of Health and the Iranian
Medical Association on such matters. Predictably, the bill was not approved,
and the Islamic juridical establishment was criticized for having failed to un-
dertake adequate research to provide Islamic responses to the newly advanced
criteria in support of the validity of brain death.

The subject of brain death has elicited clashing views among Sunni and
Shi‘ite scholars that reflect the deep rift between medical professionals and the
religious establishment. The religious establishment in the Muslim world has
failed to take into consideration the change in the situational aspects of biomedi-
cal cases. More importantly, they have failed to articulate ethical values and justifi-
cations that are necessary to understand the moral dilemmas that face healthcare
professionals and Muslim patients and their families today. The juridical litera-
ture examined for this study reveals the inadequacy of these judicial decisions
to provide moral justification and guide to moral action in dealing with newly
emerging medical cases. Ethical issues today demand meticulous application of
moral reasoning based on understanding human conditions to arrive at a real-
istic solution. In the recent decades medical advancements have ushered enor-
mous changes and development in the social and biotechnical structures that
govern human life. These advancements in medical treatment have transformed
human relationships and the manner in which humans view their relationship
to God, to nature and to their religious faith. These far-reaching, ever-accelerating
changes in the way humans see their health and illnesses demand rulings from
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Muslim jurists that are informed by extensive evaluation of Islamic moral values
and justificatory processes that are in place in Islamic jurisprudence to guide
contemporary experts in medical profession. Seminarian juridical studies with
their limited interest in Islamic theological ethics cannot expect to provide the
necessary moral guidance that these new cases demand. These ethical inquiries
need to go beyond the historical legal tradition. A majority of judicial decisions
on bioethics-related issues studied for this book evince the disjuncture between
situational exigencies and doctrinal-ethical tradition. Islamic law faces the chal-
lenge of knowledgeably incorporating the changed circumstances of today’s so-
ciety in the overall context of social ethics if it is to remain a relevant guide for
Muslims in fulfilling their religious and ethical responsibilities.

There are two varieties of situational realities that Islamic jurisprudence
needs to deal with in contemporary rulings on biomedical topics:

1. Substantial transformation: Sometimes the social or cultural situa-
tion changes so radically that it no longer bears any resemblance to
previous circumstances. This kind of substantial change is known as
“transformation” or “transmutation” (istihala or galb) in jurisprudence.
Such a transformation leads to a change in the ruling. Take for exam-
ple, the Muslim-non-Muslim composition of citizenry in the modern
Muslim states. Whereas the classical rulings of the Shari‘a retained
the distinction in its treatment of non-Muslim protected peoples, today
these rulings would be construed as violation of equal human rights
of all citizens in a modern nation-state. Hence, any discriminatory
healthcare policy based on the classical rulings would be incompatible
to the bioethical principle of justice.

2. Functional transformation: Sometimes the situational aspects do not
show change in their external, conventional form but rather in their
social function. By “social function” I mean the modes of their utiliza-
tion in society. Situational transformation of social function occurs
when the past function becomes inapplicable and is either replaced
by a new social function or generates new functions alongside the
old ones. Here the example of gender discrimination in the historical
jurisprudence shows explicitly the change in the social function of a
woman as breadwinner and her responsibilities and rights along with
man in furthering public health in all its dimensions.

Further example is provided by traditional Islamic law’s interdiction regarding
the buying and selling of blood. Many jurists have based this prohibition on the
idea that blood is unclean and has no beneficial or rationally recognized use.
This view conforms to that which prevails in a number of traditions that clearly
prohibit the buying and selling of ritually unclean materials. Such a view is un-
derstandable given the inability to use blood for transfusion in the early days of
Islam. Blood in the pre-Islamic Arabian culture was used to treat certain kinds
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of ailments or was consumed as a food in folk medicine to treat some diseases.
Islam, however, emphasized the harm that resulted from these procedures and
banned the sale of blood.

Today blood is known to have beneficial, even life-saving uses in transfu-
sions. Hence the buying and selling of blood —even giving it as a gift—has
been deemed permissible by some Muslim jurists. Among the Shi‘ites dona-
tion of blood during the annual commemoration of the martyrdom of Imam
Husayn, the grandson of the Prophet, is encouraged and is regarded highly
meritorious. Today blood can be preserved in most sterilized conditions and
can be transported where needed without causing any harm to the recipient
of a transfusion. In other words, with changes and development in society and
culture, substances that were once regarded as harmful or useless are now re-
garded as critical and indispensable to human life. Hence past juridical rulings
have been changed to accommodate these functional transformations."

There are many other examples of the impact of situational change on
doctrinal tradition. These transformations are evident in the changes in Shari‘a
that have been spurred by social and cultural change—for example, it is now
permissible to transplant organs retrieved from a dead person or through dona-
tion. It is worth keeping in mind that there are those jurists who oppose these
rulings, and, in most cases, their prohibition is based on a lack of relevant tech-
nical information or simply strict adherence to the letter of the law.

My research is prompted by the need to undertake a careful analysis of the
juridical-ethical literature to unearth the kind of reasoning, whether legal or
moral, that has gone into formulating opinions in the field of biomedical ethics
among both of Sunni and Shi‘ite Muslims. I have attempted to explore the situ-
ational transformations in important areas of biomedicine in order to delineate a
set of rules and principles to guide Muslim ethical deliberations and responses.

The most critical part of this research is definitely the search for specifi-
cally Islamic principles and rules for biomedical ethical deliberations and reso-
lutions. I began treating Islamic bioethics as a subfield of Islamic social ethics
rather than Islamic jurisprudence. Consequently, my investigation of morally
problematic areas in medical practice had to fully account for rationally and
scripturally derived justifications in Islamic tradition. The two major principles
of Islamic social ethics, namely, “Public Good” and “No harm, no harassment”
and a number of subsidiary rules that were commonly cited as justification
in the numerous rulings that had been published on various biomedical and
biotechnological issues in the last two decades resonated with some of the
principles that had been identified in secular bioethics in the West. Despite its
communitarian aspects, what prompted me to argue for specifically Islamic
and yet cross-culturally applicable principles of bioethics was the common
moral language that existed between secular and Islamic ethics. The theoretical
foundation for the Islamic bioethics in this study, on the one hand, can engage
other religious or secular bioethics in a meaningful conversation, and, on the
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other, can provide healthcare providers ways of assessing moral dilemmas and
determining rationally and religiously acceptable solutions.

This study is in many ways a pioneer effort in defining and constructing
Islamic biomedical ethics. I have very little to stand on in terms of primary
sources in the field of applied ethics except juridical theories and applications
dealing with religious laws in the area of God-human and interhuman rela-
tions. Hence, the following points are important to keep in mind:

1. There are very few sources in Arabic or Persian devoted to biomedical
issues, whether from the classical or modern period. Hence, the re-
search has many rough edges that will, I hope, prompt other Muslim
ethicists to pursue further research.

2. I make no claim that the present work is definitive in any sense. It is
simply an attempt to lay the foundation of biomedical ethics in Islamic
studies in order to help future scholars of biomedical ethics to refine
both the methodology and practical applications.

3. This book is not meant to be a collection of rulings ( fatawa). It is a dis-
cussion of the rulings and the reasoning that underlay these opinions.
Accordingly, even when it specifies rulings on specific issues, the book
avoids advocating one or the other position as categorical, especially in
matters that are open to varying interpretations and judgments. How-
ever, it does not mean that I do not take a moral stance on some mor-
ally sensitive issues. My concern is to indicate that juridical inquiry by
its emphasis on culminating its investigation in deriving a ruling is
epistemically insufficient to generate necessary confidence in the final
resolution of a moral dilemma.

To emphasize the subtle methodological differences between legal and ethical
forms of deliberation and decision-making, with which this study is concerned,
I provide the following two figures. The first schematizes the legal method-
ology for deducing a new legal ruling from authoritative precedent; the sec-
ond figure shows the ethical methodology for reaching a reasonable tentative
recommendation.

As shown in figures 1.1 and 1.2, both legal and ethical deliberations search
for a precedent in the normative source (asl), which includes a search in the
juridical corpus, to derive a resolution for a new case (known as nazila or far).
The search for a paradigm case is interactive, in the sense that it moves back
and forth from normative to present case, from history to modernity. The reso-
lution in the legal case is the hukm, which carries the authority of being imple-
mented, whereas the resolution in the ethical case is a provisional conclusion
to provide a recommendation that could change as the case begins to unfold in
its complexity, seeking a justifiable course of action.

It is this distinction between legal and ethical decision-making that makes
this study unique and hard to classify as a strictly legal or moral study of Islamic
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biomedical ethics. To further elaborate the methodological foundation of the
study chapter 2 underscores that Islamic ethical discourse is founded upon the
human ability to know right from wrong. Through God’s special endowment
for the entire humanity each and every person on earth is endowed with the
nature (fitra), the receptacle for intuitive reason, that guides humanity to its
spiritual and moral well-being. Moral cognition, in this notion of divine endow-
ment, is innate to human nature and because of it human beings are capable of
discerning moral law. The discussion of ethics in Islam is not confined to the
legal concerns of Shari‘a. The Muslim tradition is steeped in lively theological
discussions about God’s will and action as they relate to human responsibility
and accountability in fulfilling the divine plan for humanity. Ethical epistemol-
ogy in Islam is anchored in theology: in what does the inherent goodness or
evil of an act consist, and how does a human know about it?

Chapter 3 deals with theological dimensions of human suffering in the
context of human illness. Biomedical research and medical practice have the
ultimate goal of relieving human beings from illness—a form of suffering and
affliction that asks ultimate questions about the reasons why humans suffer.
The discussion in this chapter simply raises questions that have been part of
Islamic theological discourse and points to the plausible explications of how
Muslims handle the question of unrequited suffering. Chapters 4, 5, and 6 then
embark on the human life cycle: from the beginning to the end of life, touching
upon all possible manifestations of issues related to early termination of embry-
onic life to the determination of the brain death criteria. Chapter 77 takes up the
ethics of human ownership or stewardship of bodily organs. It discusses issues
related to organ retrieval and donation and ultimate human responsibility to-
ward one’s physical body and toward the bodies of others. The religious-cultural
importance of the issues covered in these four chapters is underscored by the
fact that my search for solutions to the modern issues in both the historical as
well as modern juridical literature constitutes a fundamental justificatory pro-
cess to uncover the ethical dimension of various judicial decisions.

Chapter 8 engages in recent developments in the biomedical field and their
impact upon ethical and religious sensibilities of modern societies in general
and Muslim societies in particular. In some noticeable ways, this chapter does
not anchor the modern discussions of the issues like human cloning or stem
cell research in the juridical heritage to provide Islamic reasoning for these is-
sues that have little or no allusion in the revealed texts except through modern
interpretation. Accordingly, the chapter undertakes to discuss the ethical is-
sues in recent biotechnical advancements using the universal moral discourse
that has been articulated by different religious traditions that Islam shares with
these religious-moral traditions. In the last chapter, which serves as an epi-
logue to this complex study, I once again endeavor, like I did in the introduc-
tory chapter, to smooth out the rough edges of relating theory with practice in
Islamic biomedical ethics.
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In Search of Principles of Healthcare
Ethics in Islam

Islam, as a comprehensive religious-moral system, does not divide the public
space into spiritual and secular domains with separate jurisdictions. Rather it
strives to integrate the two realms to provide total guidance about the way human
beings ought to live with one another and with themselves in both the private
and public realms. Islam regards the whole array of human institutions—
whether cultural, religious, or political —as instruments of a single goal: sub-
serving the purposes of God, the Merciful, the Compassionate. Muslim ethics
tries to make sense of human moral instincts, institutions, and traditions in
order to provide a foundation of rules and principles that can govern a virtuous
life. Its judgments are ethical in the sense that they seek to elaborate criteria for
making basic moral distinctions such that reasonable people can agree on what
is good and bad, praiseworthy and blameworthy, in human relationships and
human institutions. This ethical philosophy encompasses the most important
issues of human life: suffering, illness, and death; reproduction and abortion;
law and justice; and so on. As God’s creatures, humans’ welfare and conduct
ultimately fall under his divine governance as mediated and interpreted by his
earthly exponents.

How do Muslims solve their ethical problems in biomedicine? Are there
any distinctive theories or principles in Islamic ethics that Muslims apply in
deriving moral judgments in bioethics? Is the revealed law, the Shari‘a, as an
integral part of Islamic ethics, the only recognized source of prescriptive prec-
edents in Islam? Can it serve as a paradigm for the moral experience of con-
temporary Muslims living in changing social and cultural contexts? Do human

25
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experience and/or intuitive reasoning have a legitimate role in Islamic moral
reflection?

I begin with these questions in the hope of verifying the validity of a poi-
gnant observation made by Edmund D. Pellegrino:

Culture and ethics are inextricably bound to each other. Culture
provides the moral presuppositions and ethics the formal normative
framework, for our moral choices. Every ethical system, therefore, is
ultimately a synthesis of intuitive and rational assertions, the propor-
tion of each varying from culture to culture. There is also in every
culture an admixture of the ethnocentric and the universal, of that
which is indissolubly bound to a particular geography, history, lan-
guage, and ethic strain, and that which is common to all humans as
humans.

In this chapter I will explore the applicability of Pellegrino’s observation
to Muslim cultures and Islamic ethics. I will examine the nature of Islamic
ethical discourse in order to demonstrate that ethical judgments in Islam are
an amalgam of the empirical —the relative cultural elements derived from the
particular experience of Muslims living in a specific place and time—and the a
priori—the timeless universal norms derived from the scriptural® sources.

In the recent years attempts have been made to engage Muslim scholars
in the continuing debates about biomedical ethics in the West. At the center
of this debate is the role of ethical principles and rules in the evaluation of an
action from multiple perspectives, including those of the agent, the act itself,
the end, and the consequences. Many disputes in biomedical ethics in the West
stem from disputes about the extent to which normative principles in this do-
main can be generalized throughout various cultures such that certain actions
can be universally acknowledged as required, prohibited, or permitted.?

I have examined several articles written by Muslim scholars* that attempt to
show the compatibility between the principles of biomedical ethics used in the
West and the ethical precepts of Islam without exploring the nature of moral-
theological discourse® thatinformed the development of the Islamiclegal-ethical
system, the Shari‘a. For example, in the recently published volume Principles
of Health Care Ethics, G. 1. Serour’s article, “Islam and the Four Principles” and
K. Zaki Hasan’s article, “Islam and the Four Principles: A Pakistani View”®
have catalogued the four principles and their supposed Islamic equivalents
without attempting to analyze the foundational claims of Islamic ethical re-
sources and their underlying moral reasoning. In other words, their descriptive
rather than analytical approach to the debate about the principles of biomedi-
cal rulings in Islam does not deal with Islamic theological-philosophical ethics
and the way it has affected medical jurisprudence in the modern times. More
importantly, none of the authors, because of their lack of training in actual ap-
plication of the legal-moral principles and rules that undergird many practical
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judgments in bioethics, are interested in demonstrating the combination of
cultural and universal factors that contribute to moral philosophy in Islam and
the West. The ethical questions in contemporary discussions require attention
to larger questions about what constitutes ethical conduct in Islam rather than
the mere presentation of the legal rulings ( fatawa) as regards issues like abor-
tion, organ donation, and so on. There is no consensus among Muslim jurists
of various schools of Islamic law on any of these issues. In the cross-cultural
context of bioethics, the work of Muslim scholars would be significantly en-
hanced by systematic investigations into the underlying principles and rules of
practical ethical guidance in the Islamic tradition.”

The Nature of Islamic Juridical-Ethical Discourse

The Islamic juridical tradition seeks to address and accommodate and reconcile
the demands of justice and public good. Without adequate training in the legal
sciences, especially legal theory, one cannot pinpoint the principles and the
rules that Muslim jurists use to justify and assess moral-legal decisions within
their own cultural environment. In dealing with immediate questions about
autopsy, organ donation, dignity of the dead, and so on, Muslim jurists draw on
legal doctrines and rules in addition to analogical reasoning based on paradigm
cases. The practical judgments or legal opinions, known as fatawa, reflect the
insights of a jurist who has been able to connect cases to an appropriate set of
linguistic and rational principles and rules that can provide a basis for a valid
conclusion of a given case.

The enunciation of underlying ethical principles and rules that govern
practical ethical decisions is crucial for making any religious perspective an
intellectually insightful voice in the contemporary debate about a morally
defensible cross-cultural biomedical ethics. All cultures share certain moral
principles (beneficence, compassion, honesty and so on), all require rules like
truthfulness and confidentiality as essential elements in regulating a respon-
sible physician-patient relationship, yet major global controversies persist on
issues such as the right of a woman to abortion, discrimination against eth-
nic and religious minorities, respect for individual autonomy against compet-
ing moral considerations of the community. What kind of ethical resources
do different traditions possess that might lead to a common ethical discourse
about, and perhaps even a resolution of, global controversies in biomedicine?®

Muslims have often been guilty of shirking an unsparing, critical as-
sessment of the normative resources of their faith that might contribute to a
resolution of contemporary biomedical ethical dilemmas. This uncritical ap-
proach to the normative sources has deep roots in the theology of revelation
in Islam. There are two major trends concerning the meaning and relevance
of revelation for Muslims. According to one, Islamic revelation in its present
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form was “created” in time and space and, as such, reflects historical circum-
stances of that original divine command. According to the other, the revelation
was “uncreated” and hence its current form is not conditioned by place and
time. Most Sunni Muslims reject any hints that the revelation’s interpretation
is a cultural or historical variable. Quantitative and qualitative changes in the
modern Muslim world have raised questions about the relevance of traditional
readings of the revelation to contemporary ethical and social exigencies.

Little wonder, then, that so few Muslim scholars in theology and jurispru-
dence of bioethics have made significant contributions to debates over contro-
versial biomedical issues, whether internationally or within various Muslim
nation-states. In Muslim countries religious scholars, the ulema, are passive
participants in day to day deliberations about formulating modern national
health policies within the moral and legal framework provided by Islamic
scriptural sources. Advanced Western medical technology is imported with lit-
tle heed taken for its potential impacts on the political, economic, communal,
social, and individual lives of the population. Unquestionably, the impact of
medical technology and its attendant moral dilemmas transcends geographi-
cal or cultural boundaries. Some issues confronting contemporary biomedical
ethics in the West have found their way to the Islamic world, where strong
paternalism and the physician’s undisputed authority have led to a harmful
medical authoritarianism and a loss of respect for individual and family wishes
and choices.’

The Question of Cultural Relativism in Ethical Values

Ethical values seek cultural legitimacy by adapting themselves to prevailing eco-
nomic and political circumstances. Accordingly, these values arise in a climate
of cultural relativity. Since human reason depends on the data of experience
to make correct ethical judgments, moral presuppositions interact with the
specific social experiences to yield culturally conditioned moral justifications."
In fact, even objectivist ethical theories, which presuppose a transcultural va-
lidity for moral standards, include a certain aspect of social or conventional
relativism. In the highly politicized debates about the applicability of the In-
ternational Bill of Human Rights, cultural relativism figures prominently in
the arguments advanced by non-Western nations concerning the charter’s
ethnocentric language that undermines its universalistic aspirations.!! Simi-
lar arguments against the universalizability of a single bioethical theory in an
inherently pluralistic ethical discourse are commonly heard in national and
international biomedical ethics conferences.

However, there is already an intellectual movement to search for a “meta-
cultural” ethics that can overcome the ethical antinomies of cultural relativism
in the areas of human rights as well as medical ethics. There is a growing
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consensus in the international community that seeks to adopt a transcultural
framework of ethical principles and rules that could engage theologians, schol-
ars, and policy makers in the health professions in fruitful dialogue.

An academic venture that holds much promise for the timely develop-
ment of a cross-cultural principle-based bioethics is epitomized in Principles
of Biomedical Ethics by Tom L. Beauchamp and James F. Childress." Although
the historical and cultural context of the work is Western (mainly American),
the moral reflections and justifications covered in this volume suggest their
applicability to the experiences and cultural expectations of non-Western soci-
eties. More pertinently, PBE demonstrates that through the universalizability
of morally relevant human conditions rather than moral norms, it is possible
to speak about “metacultural” moral principles and rules for moral assessment
and judgment in other traditions and ethical systems. Metacultural ethical
systems can speak to the world community across socio-political and cultural
barriers to communicate concern about the moral rights of patients, their un-
usual vulnerability as sick persons, and their dependence on the physician’s
knowledge.

In this chapter, then, my purpose is not merely to search for Islamic
equivalents of the primary principles of autonomy, nonmaleficence, benefi-
cence (including utility), and justice, but also to make a strong case for a dis-
tinctly Islamic yet metaculturally communicable and principled deontological-
teleological ethics® that could aid in the assessment of moral problems in
Islamic biomedical ethics.

The process has already begun in Egypt and Iran, where religious schol-
ars, medical professionals, and the government are searching for ontological
foundations of Islamic law to enable them to reconcile Islamic teachings with
the demands of modern clinical medicine and biomedical research. I mention
Egypt and Iran only because these are the only Muslim countries where reli-
gious scholars, the ulema, are engaged in formulating national policies related
to health care. In Iran one can even observe the relative independence enjoyed
by the religious scholars from governmental interference in formulating their
judicial decisions. Accordingly, there the function of the ulema is not merely
to provide endorsement of the decisions made by the government, as so often
happens in Saudi Arabia or to a lesser extent in Egypt. In these latter countries,
since the religious authority is under the direct control of the government, usu-
ally the dissenting opinion against the fait accompli is repressed. In the case
of Pakistan, as indicated by K. Zaki Hassan,'* there seems to be a wide gulf
between medical professionals and religious scholars.

Even when the source of normative life was believed to have been re-
vealed by God in the Shari‘a, the procuring of a judgment (hukm) and its ap-
plication was dependent upon reasons used in moral deliberation. This moral
deliberation took into account particular human conditions. In other words,
Islamic law developed its rulings within the pluralistic cultural and historical



30 ISLAMIC BIOMEDICAL ETHICS

experience of Muslims and non-Muslims living in the different parts of the
Islamic world. The Shari‘a recognized the autonomy of other moral systems
within its sphere of influence, without imposing its judgments on peoples
with different cultural beliefs and practices. More importantly, it recognized
the validity of differing interpretations of the same revealed system within
the community, thereby giving rise to different schools of legal thought and
practice in Islam. In the absence of an organized “church” or a theological
body authorized to speak for the entire tradition or the community, Islam has
remained inherently discursive and pluralistic in its methods of deliberation
and justification of moral actions. Hence, when it comes to the particular ap-
plication of principles and rules to emerging ethical issues, like a woman’s
right to abortion following rape or incest, it is possible to observe differing
judicial opinions.

The Nature of Islamic Ethical Discourse

When one considers the normative sources for standards of conduct and char-
acter it becomes obvious that besides scriptural sources, Muslim scholars have
recognized the value of decisions derived from specific human conditions as an
equally valid source for social ethics in Islam. Early on, the theologian-jurists
conceded that the scriptural sources could not easily cover every situation that
might arise, especially when Muslim political rule required rules for urban life,
commerce, and government in advanced countries. How exactly was human
intellectual endeavor to be directed to discover the rationale (‘lla), the philoso-
phy and the purpose behind certain paradigm rulings (known as al-agl, plural
usul) provided in God’s commandments, in order to formulate principles for
future decisions?

The question had important implications for the administrators of justice,
who were faced with the practical necessity of making justifiable, nonarbitrary
legal rulings. There was a fear of reason in deriving the details of law. The fear
was based on the presumption that if independent human reason could judge
what is right and wrong, it could rule on what God could rightly prescribe for
humans. However, it was admitted that although revealed law can be known
through reason and aid human beings in cultivating the moral life, human
intelligence was not capable of discovering the reasons for a particular law,
let alone demonstrating the truth of a particular assertion of the divine com-
mandment. In fact, as these theologian-jurists asserted, the divine command-
ments to which one must adhere if one is to achieve a specific end prescribed
in the revealed law are not objectively accessible to human beings through
reason. Moreover, judgments of reason are deemed arbitrary since they often
contradict each other and can simply reflect the personal desire of the legal
expert.
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One problem, then, was resolving the substantive role of reason in under-
standing the implicit rationale of a paradigm case and elaborating the juridical-
ethical dimension of revelation as it relates to the conduct of human affairs in
public and private spheres. Another problem was situating credible religious
authority empowered to provide validation to the ethical-legal reasoning as-
sociated with the philosophy behind legal rulings. On the one hand, following
the lead of the Sunni jurists like Muhammad b. Idris al-Shafii (d. 820) and
Ahmad b. Hanbal (d. 855), Sunni Islam located that authority in the Qur'an
and the Tradition. These scholars represented the predominant schools of
rationalist-traditionalist theology, which held that questions of Islamic law, to
a large extent, could be resolved from the working out of an adequate system
based on a juridical elaboration of the scriptural sources. On the other hand,
following the line of thought maintained by the Shi‘ite Imams, Shi‘ite Islam
located that authority in the rightful successors to the Prophet. The Shi‘ite
Imams maintained that there was an ongoing revelatory guidance available in
the expository ability of human reason in comprehending the divine revelation.
It is exemplified by the solutions offered by the Shi‘ite leadership.

In general, Muslim theologian-jurists paid more attention to God’s cre-
ation than God’s nature per se. In addition, they discussed human beings’
relation to God as the creator, lawgiver, and judge. They were also interested
in the extent of God's power and human freedom of will as it affected the
search for a right prescription for human behavior. In view of the absence of
the institutionalized religious body that could provide the necessary validation
of the legal-moral decisions on all matters pertaining to human existence, it
proved difficult to elucidate the sacred lawgiver’s intent in juridical rulings
that had direct relevance to the social life of the community. The intellectual
activity related to Islamic juridical-ethical tradition can be summed up as the
attempt to relate specific moral-legal rulings (ahkam, singular hukm) to the
divine purposes expressed in the form of norms and rules in the Qur’an and
the Tradition, notwithstanding the tangle of ambiguities that impeded the task.
Given the incomplete state of knowledge about the present circumstances and
future contingencies, the jurists proceeded to make ethical judgments with a
cautious attitude on the basis of what seemed most likely (zann) to be the case.
Such ethical judgments were normally appended with a clear, pious statement
that the ruling lacked certainty. Only God was knowledgeable about the true
state of affairs.”

In due course, the jurists were able to identify two methods of understand-
ing the justification behind a legal-ethical decision. Sometimes the rationale
was derived directly from the explicit statements of the Qur’an and the Tradi-
tion that set forth the purpose of legislation. At other times, human reason
discovered the relationship between the ruling and the rationale. The jurists
admitted and determined the substantive role of human reasoning in ground-
ing the legitimacy of a legal or moral decision. Moreover, human reason’s role
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depended upon the jurist’s comprehension of the nature of ethical knowledge
and the means by which humans can access information about good and evil.
In other words, it depended upon the way the human act was defined in terms
of human ethical discernment about good and evil and the relation of human
act to God’s will. Any advocacy of reason as a substantive rather than formal
source for procuring moral-legal verdicts required authorization derived from
sources like the Qur'an and the Tradition. It is possible to read the Qur’an as
advancing a teleological view of human beings as endowed with the ability to
use reason to discover God’s will, especially when the revelation itself endorses
reflection on the reasons for revealed laws as well sheer obedience to them. All
the jurist-theologians, whether Sunni or Shi‘ite, maintained that without the
endorsement of revelation reason could not become an independent source of
moral-legal decisions.

This precautious attitude toward reason has its roots in the belief that God’s
knowledge of the circumstances and of the consequences in any situation of
ethical dilemma confronted by human existence is exhaustive and infallible.
Whereas the Qur’an and the Tradition had provided the underlying justification
for some moral-legal rulings when declaring them obligatory or prohibited, on
a number of issues the rulings were expressed as divine commands which
had to be obeyed even if the reasons behind them remained unfathomable to
human reason. Thus, for instance, the effective cause for the duty of seeking
medical treatment is to avoid grave and irremediable harm to oneself, whereas
the reason for prohibition against taking human life is the sanctity of life as
declared by the revelation. The commandments were simply part of God’s pre-
rogative as the creator to demand unquestioning obedience to them. To actin a
manner contrary to divine commands is to act both immorally and unlawfully.
The major issue in legal thought, then, was defining the admissibility and the
parameters of human reasoning as a substantive source for legal-moral deci-
sions. Can reason discover the divine will in confronting emerging legal-ethical
issues without being eclipsed by human self-interest?

The Rationalist and Traditionalist Ethical Reasoning
in the Revealed Law

The use of “rationalist” and “traditionalist” in this section conforms to the
general identification of the two major trends in Islamic theological-ethical
discourse above. Based on their cautious attitude toward reason as a substan-
tive source for ethical-legal judgment, Sunni-Mu‘tazilites (followers of the
rationalist-naturalist theology that privileged human reason the ability to know
moral truth) and Shi‘ites fall into the rationalist group. In contrast, due to their
emphasis on revelation, especially the Tradition, Sunni-Ash‘arites (followers of
the traditionalist theology that privileged the divine command in the form of
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revealed text as the only valid source for ethical knowledge) fall into the tradi-
tionalist group. The process of formulating the methodology for deriving sound
ethical-legal decisions was undertaken with a clear view of providing principles
and rules for extrapolating predictable judgments in all matters of interper-
sonal relationships. Central to this discussion was the analytical treatment of
the twin concepts of justice (‘adala, usually defined as “putting something in
its appropriate place”) and obligation (wujub, sometimes defined as “promulga-
tion of divine command and prohibition”). The concept of justice provided a
theoretical stance for the question of human obedience to divine commands
and the extent of human capacity in carrying out the moral-religious obliga-
tions (takalif shariya). The concept of obligation defined the nature of divine
command and provided deontological grounds for complying with it. The com-
mandments have reasons of their own that can be explained in terms of the
function that they fulfill for the good of humankind.

Gradually, two responses emerged to the pressing need of providing con-
sistent and authentic guidance in the matter of social ethics. Some prominent
jurists of the tenth and eleventh centuries CE maintained that in deciding
questions on which there was no specific guidance available from the norma-
tive sources of Islamic law and ethics, judges and lawyers had to make their
own rational judgments independently of the revelation. This was certainly the
case when the law, being stated in general terms, did not provide for the par-
ticularity of situations. This was, obviously, the rationalist group. Other jurists
disapproved of this rational method as not being adequately anchored in the
normative sources. They insisted that no legal or moral judgment was valid if
not based on the revelation, both the Qur’an and the Tradition. There was no
way for humanity to know the meaning of justice outside the divine revelation.
In fact, the traditionalists contended, justice is nothing but carrying out the
requirements of the revealed law. It was the revealed law, the Shari‘a, that pro-
vided the scales for justice in all those actions that were declared morally and
legally obligatory (wajib, fard). At the end of the day, the latter traditionalist the-
sis became the standard view held by the majority of the Sunni Muslims. Some
Sunni-Mu'‘tazilite and the majority of the Shi‘ite Muslims, on the other hand,
maintained the rationalist thesis about the fundamentality of reason in ethi-
cal epistemology with some adjustment in conformity to their doctrine about
supreme religious authority of the Imam, who could and did arbitrate in cases
that confounded human intellect in offering a resolution.

However, the role of ethical principles in deriving moral judgments was
articulated in greater detail by the theologians who, too, were divided along the
same lines as the jurists: those who supported the substantive role of reason
in knowing what is right and obligatory; and those who argued in favor of the
revelation as the primary source of ethical knowledge. In other words, ethical
reasoning is directly related to religious epistemology in Islamic thought. Ethi-
cal objectivism or deontological theory, with its thesis that human beings can
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know much of what is right and wrong because of the intrinsic goodness or
badness of actions is connected with the rationalist ethicist Sunni-Mu'‘tazilite
theologians; whereas ethical voluntarism, the traditionalist ethics, which de-
nied that anything objective in human acts themselves would make them right
or wrong, is connected with Sunni-Ash‘arite theologians.!

The Ash‘arite reactions to the rationalist ethics were reflected in the jurists’
reluctance to cite rational grounds for reaching judicial decisions. The arbitrari-
ness of human reason, as the traditionalists pointed out, could not guarantee
an objective and right solution to the complex moral dilemmas faced by human
beings in everyday situations. Moreover, if reason was capable of reaching ethi-
cal judgment unaided by revelation, then what need is there for God’s guid-
ance? Hence, according to the upholders of traditionalist ethics, it was more
accurate to maintain that the divine command in the form of revelation is not
only the primary source of the moral law; it is also the sole guarantee for avoid-
ing the contradictory claims of competing lines of rational thought that seek to
supersede the function of revelation."”

This cautious, even negative, evaluation of reason in traditionalist ethics
had a parallel in the systematization of juridical theory among the Muslim
jurists. The juridical problem-solving device was in search of a fundamental
principle that could function as a template for the formulation of emerging
legal-moral decisions. The expansion of Muslim political rule beyond Arabia
raised questions about the application of the rulings provided by the revelation.
The jurists were quick to realize such absolute application without consider-
ing the specific social and cultural context of these rulings was not without
problems. After all, the rulings provided by the revelation emphasized specific
human conditions related to custom, everyday human behavior, and ordinary
language used to convey moral precepts and attitudes to life in Arabian society.
Even when the moral law is wholly promulgated through divine legislation in
the form of the Qur’an and the Tradition, such a law is objective because of the
diversity that can be observed among human beings.

Very early on scholars of jurisprudence were led to distinguish between
duties to God (‘ibadat =“ritual duties”) and duties to fellow human beings
(mu‘amalat = “social transactions”). “Ritual duties” were not conditioned by
specific human conditions and hence were absolutely binding. “Social transac-
tions” were necessarily conditioned by human existence in specific social and
political contexts and hence were adjustable to the needs of time and place.
It was in the latter sphere of interpersonal relations that the jurists needed
to provide fresh rulings generated by changing human conditions. The entire
area of social ethics in Islam falls under the mu‘amalat sections of jurispru-
dence. However, authoritative decisions in matters of social ethics could not be
derived without first determining the nature of human acts under obligation
(taklif). The divine command, understood in terms of religious-moral obliga-
tion (taklif), provided the entire ethical code of conduct and a teleological view
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of humanity and the world. More pertinent, violation of divine command, as
Muslim jurists taught, is immoral on the grounds that it interferes with the
pursuit of the human goal of achieving perfection that would guarantee salva-
tion in the hereafter. Ultimately, human salvation is directly connected with
human conduct—the subject matter of legal-theological ethics.

Legal and Theological Ethics in Islam

Islamic law is concerned with human conduct. It pertains to the total welfare of
human beings. Human perfection involves having a correct belief and a noble
moral quality. This perfection guarantees a good end in this world and the next.
In this latter sense, human perfection is salvific since it strengthens the bond
between God and humanity. Hence, the revealed law of Islam is concerned
with apprehending divine wisdom through the study of rules derived from re-
velatory sources for the acts of people under legal-moral obligation.

Every category of act, whether classified as incumbent (wajib), recom-
mended (mandub), permitted (mubah), disapproved (makrith), or forbidden
(haram) in the Shari‘a, is founded upon explicit or implicit rules in the Qur'an
or the Tradition. Thus, Shari‘a, as a religious-ethical system, is theoretically
able to discover the divine judgment in every category of human act in the area
of “ritual duties” and “social transactions”. However, Shari‘a also investigates
the revelatory sources—the Qur’an, the Tradition, and the juristic consensus
(jjma‘)—for their admission as evidence in deducing fresh cases occurring
in different contexts. This part of the juridical studies is concerned with legal
principles (usul al-figh) or jurisprudence. Islamic jurisprudence is an inquiry
into the principles of normative ethical judgments on external human acts. The
philosophical aspects of the ethics of action are concerned with fundamental
questions about whether reason (‘agl) on its own can rule (hakim) things neces-
sary (wajib), good (hasan) or evil (qabih).'

Muslim Scheme of Classification of “Necessary,”
“Good,” or “Evil” Acts

To understand the impact of moral epistemology as worked out by the ratio-
nalist and traditionalist scholars, we need to see the way obligation or duty is
defined and applied in practice. The derivation of ethical judgments (obligatory,
recommended, and so on) is related to the ontology of good and evil in human
acts. Ultimately, any valuation of divine or human acts is dependent upon the
way relevant categories are constructed in theology first and then in law.

In Islamic ethics the categories of value terms resemble the categories of
the Shari‘a law, but their definition depends on the way the nature of human
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agency is perceived doctrinally. All the Shari‘a categories (obligatory, recom-
mended, permitted, disapproved, and forbidden) are defined in relation to ac-
tual divine command and prohibition, the rewards and punishments by God
in the next life. In contrast, among Sunni-Mu'‘tazilite and Shi‘ite jurists, legal-
ethical categories are defined in terms of their relation to whether action is pos-
sible from the agent as a result of his/her power to do it or as a part of his/her
nature that is predetermined by God.

The Ash‘arite ethics roots ethical values in the commands and prohibitions
of God. This was the divine command theory of ethics maintained by the ma-
jority of the Sunni theologians. For them an obligatory (wajib) act is that which
is commanded, and a prohibited act is that which is evil (qabih). The rules
governing an ethical judgment are neither in the acts themselves nor in their
properties. They are grounded simply in what God commands or prohibits.
The ontological reference of an evil act is God’s prohibition and not reason’s
intuitive judgment.”

In contrast, Mu‘tazilite ethics asserted that a command or prohibition,
even by God, is insufficient to make the act itself obligatory or evil. The obliga-
toriness (wujub) or evilness (qubh) is characteristic of the act as such. The onto-
logical reference is either to an act’s essence or category or to the circumstantial
mode of its occurrence. The agent is regarded morally responsible for the act as
he or she simply caused it to come into being, or knowingly and intentionally
caused it to occur in a particular way. Hence, these characteristics have to be
indicated by words other than just command or prohibition. Accordingly, the
command or prohibition statement should read, “Do it because it is obligatory”
and “Don’t do it because it is evil.”* The commands and prohibitions that are
admittedly part of the Shari‘a possess ethical properties of their own over and
above being commanded and forbidden by God.”!

Muslim jurists define “necessary” or “prudentially necessary” in terms
of the juridical category of the obligatory act from the standpoint of the self-
interest of the agent, who reasons that action would be preferable to some
harm that might arise from inaction.”? Thus, an act is necessary when it is
obligatory for the agent to do it if he or she is to avoid such harm. It is also
prudential because the act serves the practical interest of the agent. Expected
harm in this life may be recognized by reason, whereas expected harm in the
next life is known only by revelation.”® The ethical character of this concept
becomes evident when one considers the objective-subjective aspects of a nec-
essary act. An act’s objective aspect is determined by the facts of the world
regardless of the opinion of some judge or observer. This sense, this type
of ethical knowledge, is autonomous and self-validating, having been estab-
lished by reason as necessary.?* On the other hand, an act’s subjective aspect
is determined by the opinion of some judge or observer. Reason does not
determine anything morally or religiously necessary, nor are goodness and
badness generic or essential qualities of action that can be known through
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reason. Rather, divine command and prohibition determine an act as good or
bad, respectively.”

The Mu‘tazilite rationalist definition of “necessary” looks at the relation
of praise and blame to the agent for the act. Accordingly, “necessary” as ap-
plied to an act is that for whose omission the agent deserves (mustahiqq) blame
(dhamm).?® For instance, when a person suffers pain because of having donated
a kidney, the two steps of donating a kidney and suffering pain are connected
by a relation of praise. At the same time, while the two steps are empirical facts,
the relation of praise that the donor “deserves” is not so in any obvious way.
“Deserving praise” suggests the appropriateness (muld’ama) of the two suc-
cessive events. This appropriateness is objective because “deserves” introduces
a fact, which is truly or falsely predicated regardless of anyone’s opinions.”
This was the doctrine firmly held by the Shi‘ite legal-ethical theorists.”® The
Ash‘arites, conversely, denied that an obligatory act was an attribute of certain
types of acts in themselves. God’s commanding of certain types of acts was
itself the essential characteristic that made them obligatory.?

The Ash‘arites denied the Mu‘tazilite thesis that an obligatory act had an on-
tological reference in human reason because reasonable, intelligent, and hon-
est people often disagree on the degree to which certain acts should be deemed
obligatory.® This was the doctrine that served as the fundamental characteristic
of theistic subjectivism or voluntarism among the Sunni jurist-theologians,
more particularly, by the Sunni law schools of Shafii and Ahmad b. Hanbal.
For them an obligatory act is that for which there is a threat of punishment
and a forbidden act is that whose omission is necessary, as prescribed by the
revealed law.!

It is important to note that the Qur’an distinguishes objective ethical con-
cepts from God’s acts of commanding and forbidding. It was only through
the development of Islamic jurisprudence —more specifically, its adoption of
the limited senses of ethical concepts of the Qur’an and their transformation
into expanded meanings of legal categories of the Shari‘a—that good and
evil were tethered to the notions of commandment or prohibition. Gradu-
ally, the Shari‘a categories —for instance, terms such as “act of disobedience”
(ma‘siya) —were widened and came to substitute for the original ethical terms
themselves. This widening gave rise to ethical subjectivism, which equated
objective ethical terms like good and evil to God’s commanding and forbid-
ding, respectively.

The thrust of the argument in the Ash‘arite theory of ethics about an oblig-
atory act is that the conditions that control what is necessary in the actual world
are created by the will of God. Such conditions include the idea that human
behavior is always predestined (mugaddar) and that a person’s direction in life
is governed by superior forces (majbur).* It is God who decides and commands
what acts it is necessary for humans to do to achieve their predestined ends.
This is the prescriptive theory of ethics, which relates ethical values to divine
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commands and prohibitions. Moreover, God imposes the sanctions that make
such acts necessary for humans. Hence, there is no attribute that renders acts
necessary for humans other than their having been commanded by God.*

Accordingly, obedience to God’s commands is wajib (obligatory) in that it is
necessary for serving one’s own long-term interest. The Mu‘tazilites contended
that certain acts of God are wajib for God because of the benefit they confer on
his creatures. For example, God must send prophets in order to inform human
beings of the conditions of life to come and prepare them accordingly through
the adherence to moral behavior. As humans are obligated to do what is right
and obligatory, so God is obligated to reward them for fulfilling their moral obli-
gations.** In contrast, the Ash‘arites did not regard wajib as that which contains
benefit to others, since there is no benefit to God in benefiting others. Since it
is impossible to explain God’s command in terms of any purpose or end, there
is no reason or purpose for human voluntary conformity to his command. The
ultimate moral perfection of a human being is simply to obey without any ex-
pectation of reward in the next life.*®

Hasan in general means “agreeable” or “fitting to an end” and although
translated as “good,” its connotation is broader than the English “good.” In
relation to acts hasan is “that for which the agent does not deserve blame.”*
The purpose of undertaking a hasan act may be that of the agent, as in the com-
monest usage, or that of other persons, or that of the agent in one respect or
one time but not others. Thus hasan is relative to the end or purpose specified,
and what is good for John may not be so for Jack, or even for either of them in
different respects or times. Thus, an irreligious person may call adultery good
because he approves of it.*”

The essential technical meaning of hasan is whatever is fitting for any end
in this life. However, the Sunni Muslims have adopted the second, technical
meaning, which is what is fitting only for the ends of the next life. The ends
and the means are assigned to everyone by revelation, not by individually cho-
sen ends. Hasan can be extended to cover anything that agents are permitted to
do.*® The Mu‘tazilites define hasan with reference to acts as “that for which [by
its very nature] the agent does not deserve blame.”*

Qabih, “evil,” is in many ways symmetrical with good in its various mean-
ings. Thus, in the general sense, the Ash‘arites view gabih as whatever is re-
pugnant or inappropriate to an end. But the evil of an act is determined by
divine command and not by any inherent blameworthiness.* These definitions
of good and evil resemble that of wajib (obligatory). Instead of referring to what
is necessary to do for this life or the hereafter, as in wajib, hasan refers simply
to what is serviceable to an end; gabih refers to what hinders attainment of
an end.

Mu‘tazilite belief in the autonomy of the human intellect, its ability to dis-
cern good and evil unaided by the directives of revealed law, led to the objection
that the meaning of good in common usage is not restricted to what promotes
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an end, nor the meaning of evil to what hinders attainment of an end. For
people perform some acts as good on their intrinsic merits, when they cannot
possibly foresee any advantage to themselves, and likewise they avoid other acts
as evil even when they can see no disadvantage to themselves. For example,
someone gives help and comfort to a dying person with no expectation of re-
ward; she does it simply because it is good in itself to help others in distress. As
an instance of intrinsic evil avoided, a physician without belief in religion, and
thus in no fear of punishment in the hereafter, refuses to help a terminally ill
patient to commit suicide, even under threat of execution for his refusal; such
a physician regards suicide as evil not merely in relation to ends but as evil in
itself.

The Ash‘arite belief that good and evil have no objective value is not de-
terred by such examples. They explain the first instance by natural sympa-
thy between human beings, love of praise, or by an association of ideas that
leads one to do in an abnormal situation what would serve an end in a normal
one—in this case, where the patient would be expected to live and show grati-
tude. Hence, they reject the explanation about a rational desire for good. They
explain the second instance by the agent’s love of praise for not succumbing
to the pressure, or by association of ideas—taking a life, however indirectly,
through physician-assisted suicide, is normally followed by harmful conse-
quences. Hence, they rule out a rational avoidance of evil. In other words,
Ash‘arites look for self-interested or emotional causes for the acts mentioned
in order to avoid admitting attributes of good and evil intrinsic to the acts
themselves by the light of reason alone.*! Their view of ethics is based on ex-
trinsic relations of acts to good and evil. That is to say, an act is good when it
promotes human ends; moreover, it does so not by direct instrumental causa-
tion but because God has decided upon rewards for certain acts and punish-
ment for others.

Such a view is coherent with the occasionalist theory of God’s relation to
the world.** According to this theory, the end of a human as an individual is
the attainment of happiness, and happiness is to be found overwhelmingly
in the next life. This is known from the revelation. The primary means to the
end are of two kinds: external acts of obedience to the rules of conduct, revealed
in scripture, and internal cultivation of the virtues of the soul. External acts
are helpful both because obedience is rewarded directly for its own sake and
because these acts contribute to the acquisition of virtues. But the inner state
of the heart is more important than any external acts in the eyes of God and
more conducive to reward. None of the relations just described is causal. Acts
do not cause virtues; they do not cause rewards in the next life. Even virtues do
not cause rewards. In all cases, God, through his grace, bestows the rewards
of moral progress. Here once again God is the only cause, and he is under no
obligation. Religious enlightenment consists largely in understanding these
revealed truths.”
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The secondary means—knowledge and motivation—are necessary for the
effectiveness of the primary means to happiness. The mission of the prophets
is designed to provide these aids, for scripture gives both guidance and inspi-
ration, both to acts of obedience and to the virtues. Finally, the Muslim com-
munity, when it is working properly, sustains the individual in various ways
through its organization and leaders.*

Corresponding to the two human means to happiness are two practical
sciences mentioned previously: figh (law), the ethics of action, and akhlaq (vir-
tues), the ethics of character. The Sunni-Ash‘arite theory of the ethics of action
is a form of the theory of ethical voluntarism (or theistic subjectivism). The
core of that theory is that the evaluative terms applied to action, such as “neces-
sary,” “good,” and “evil,” have no meanings in themselves, hence their applica-
tion to action cannot be known by the human intellect. However, since these
terms acquire meaning when related to the commands (awamir, plural of "amr)
and prohibitions (nawahi, plural of nahy) of the Shari‘a, their application can be
learned exclusively by studying that law.

The targets of this outlook were the Sunni-Mu‘tazilites and the Shi‘ites
with their objectivism and rationalism. The objectivist position was the com-
monsense understanding of ethical terms in all or most cultures and their lan-
guages. Most people think that when they describe someone else as “just,”
“wicked,” and so on, they are describing a real quality of that person (however
hard to analyze), not merely some relation of obedience or disobedience to a so-
cial group or even to God. The presumption is that a common ethical language
is being used, understood clearly and in the same way by the speaker and the
addressed parties. Such a language could not depend on their prior acceptance
of the particular scripture being delivered by the speaker. Many of the terms
used have definite objective meanings as far back as can be traced. Mu‘tazilite
principles of ethics, as Hourani explains, resemble those of British intuition-
ism and can be understood by any rational person. Yet this rationalism incorpo-
rates an indispensable role for revelation in determining important evaluative
truths that would lie beyond the grasp of unaided reason.”

From an early time Muslims who understood the overwhelming power of
God as the chief message of the Qur'an could not admit that human beings
could ever work out by their own reason, without aid from scripture, what was
right and what was wrong in the world, much less what was obligatory for God
to do or not to do with his creation. The traditionalists naturally felt this way
since the Mu‘tazilite claim undermined the utility of their collections of the
hadith-reports that were used as paradigm cases for moral-legal deliberations.
More substantially, the schools of law increasingly inclined in this direction
until voluntarism as a theory of jurisprudence was worked out with the most
thoroughgoing logic by Shafiq, who insisted that the entire legal-ethical system
could be derived from the revelation, that is, the Qur’an and the Tradition, with-
out resorting to reason in the form of al-ra’y (“sound opinion” of a jurist). On
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the side of theology, voluntarism, with its theistic subjectivism, found a cham-
pion in Ash‘ari (873-935) and his successors. In the sphere of ethics, the con-
servative spokesmen of Islam, who referred themselves as “the people of tradi-
tion and the community” (ahl al-sunna wa al-jama‘a), continued to react against
Mu‘tazilite rationalism. The main reason is probably that the Mu‘tazilite theory
was the only articulate theory that could be set in contrast to the prevailing
trend of Islamic thought on ethics in theological and juristic circles.

Knowledge of Ethical Necessity

How can the individual acquire knowledge of morally and legally necessary
acts? Bearing in mind the definitions of these terms and the ends and the
means of human action as explained earlier, it is possible to see that these are
questions about an individual’s knowledge of his or her true interests and ends.
What should he or she do and become in this world to attain prosperity in the
life of the next world? Moreover, these questions can be posed either with re-
gard to a particular choice or with regard to a long-range plan of life.

Ethical reflection, both with regard to general rules that are invoked to
derive ethical directions and to particular actions, whether public or private,
belongs to the discipline of jurisprudence and the study of its sources. Regard-
less of whether one accepts the rationalist-objectivist Mu‘tazilite position or the
theistic-subjectivist Ash‘arite one, the Muslim jurist has to relate legal-moral
decisions to normative sources. The intellectual undertaking in jurisprudence,
as a consequence, is concerned with identifying the rules in their generality
and their application in particular legal-moral cases. The search for practical
solutions begins with procuring evidence in the normative sources for the deri-
vation of a practical rule that regulates the conduct of the agent under moral
obligation.

Each act and attitude is brought under a general rule—a judgment of nor-
mative value for a type of act or attitude—so that a system of such rules to
cover all occasions is readily available to a jurist engaged in formulating legal-
moral decisions. This juridical inquiry into reasons and ends demands that one
possess the rules of the moral-legal system —the Shari‘a—in their generality
and know how to apply them to particular human situations. The exposition
of basic procedures to relate theoretical doctrines derived from the normative
sources to the requirements of a particular case in a deductive mode* forms
the essential scope of the discipline of jurisprudence. This intellectual activity
is undertaken to justify a ruling derived inferentially by taking into consider-
ation relevant facts of a case and supporting it by reference to the scriptural
sources through deduction. For instance, in the case of organ donation, about
which normative sources have very little to say directly, it is possible to justify a
permission to do so by reference to the Qur’an that regards saving human life
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as meritorious. Muslim jurists discuss this scope in terms of a choice between
two large sources that encompass all methodological alternatives: independent
reason and revelation. By “independent” reason they mean precisely any rea-
soning that proceeds as a result of a prior conviction that revelation is true
and it is the major source of knowledge of the duties of the Shari‘a. This is
‘aql, meaning “reason.” In juridical-theological sciences “reason” is contrasted
with “tradition.” The latter covers revelation in its direct and derivative forms
whose elaboration leads to the formulation of transmitted judgments. But rea-
son also has dependent uses, when it serves to draw out implications from
the tradition in certain ways to be specified below. The main emphasis of the
Sunni ethical-legal theory of knowledge can be stated in two short sentences:
Ethical-legal knowledge is not derivable from independent reason; it is deriv-
able entirely from revelation. The Sunni intellectual circle denied that ethical
rules could be known by independent reason because this issue implied a ratio-
nalist threat to the position of the Qur’an and the Tradition as the unique and
indispensable sources of all ethical knowledge.

The objectivist theories of Islamic philosophers and the Mu‘tazilites com-
monly fall into teleological and deontological theories of ethics. In a teleologi-
cal theory the true value of acts is determined by the consideration of their
efficacy in promoting ends. According to Hourani, ancient Greek philosophers
from Socrates onward took as their starting point the ends of individuals and
concentrated on their good, with little attention to obligation. They assumed
that there is a natural comprehensive end for everyone—happiness—and at-
tempted to show how all less comprehensive ends were either constituents of
happiness or means to it. The main thrust of their argument was that virtuous
living is the key to happiness, but not because of any direct external rewards it
gives—experience shows the contrary—but because constant activity of this
sort purifies the soul and makes it delight in such activity more and more.*

The core of Greek ethics is an attempt to demonstrate causal relations,
showing how certain ways of life directly cause certain changes in the subject
(as well as in other people through education and corruption); and such expla-
nations are extended, with some hesitation, to the states of souls in the next
life. The entire construction is based on the assumption of natural causality,
which was shared by all the Greek and Muslim philosophers. On the other
hand, Sunni-Ash‘arite theologians who followed the occasionalist theory to ex-
plain divine action rejected natural causality and applied this rejection to every
stage in the chain of means and ends that led to ethical action. Hence, in the
absence of the knowledge about causal connections, which can be acquired
only through scripture, no process of independent teleological reasoning can
reveal the way in which human acts conduce to divine favor or disfavor.

Both the Sunni-Mu‘tazilites and the Shi‘ites avoid teleology by defining an
act deontologically in terms of its character without reference to consequences.
Although the main terms of their ethics affirmed human ability rationally to
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know which acts are good and which evil, and to attain practical certainty about
the means to ends, they explain “necessary,” “good,” and “evil’ not entirely in
relation to ends. “Necessary” (wajib) as an attribute of acts is defined as “that
for the omission of which the agent deserves blame,” “evil” (qabth) as “that for
doing of which the agent deserves blame,” and so on. The blame can be known
by any person with sound reason, as in cases of suicide and infanticide, with-
out reference to consequences. This sharp turn from teleology to deontology
in Mu‘tazilite ethical theory was probably marked by the new prominence of
obligation in Islamic legal-ethical thinking.

The prominence of obligation in the revelation is underscored by the
requirements of the Shari‘a, the sacred law. These duties, as the Shari‘a ex-
plains, must be performed by virtue of a contractual agreement between God
and humanity. As God’s creatures, human beings must serve divine purposes
by obeying God’s commands. In return for this obedience God promises re-
wards. Hence, judged on the basis of divine scales of justice provided in the
Shari‘a, every human will receive what he or she deserves.* In such a con-
tractual relation between God as the benefactor and humans as the servants,
obligation occupies a central role. The Mu‘tazilites and the Shi‘ites, thus, did
not explain obligation wholly in terms of the interest of the subject and its
good consequences. Rather, they were concerned to show the essence of the
deontological perspective in ethics. Actions become obligatory because of the
characteristic of “obligatoriness” in them (i.e., fidelity to promises, truthful-
ness, and justice).

Their central position on ethics is that a human being of sound mind can
know in an immediate intuition that certain acts are good or evil prior to and
without the aid of scripture. Ethical predicates refer to objectively real attributes
and characteristics of actions they describe. However, ethical judgment should
be based merely on prima facie values of actions. Before arriving at a final deci-
sion, different aspects of an act should first be appraised separately; then these
aspects should be weighed against each other to deduce an overall judgment.
This process will lead to varying conclusions because of the variability of the
circumstances under consideration. Ethical deliberations in certain classes of
acts, despite having an invariable value character, regardless of other prima facie
aspects, do not necessarily lend themselves to the derivation of a clear-cut final
judgment. For example, all ethically good or bad acts are known to be such by
all humans of sound mind. Still, it is in principle possible to derive from these
absolute characteristics of a moral act a full set of universal rules such that one
can know the ethical value of any act in any given situation by systematic reflec-
tion upon the objective facts of value.*

Some Sunni-Ash‘arite theologians did not deny the feature of objectivity
in the Mu‘tazilite ethical concepts. They concentrated instead on opposing
the partial and inessential feature of absoluteness in some of the rules. The
main thrust of their attack is that ethical rules are grounded neither in the



44 ISLAMIC BIOMEDICAL ETHICS

acts themselves nor in their rationally accessible properties. In other words,
in moral cognition they turned their attention to relativism versus absolutism,
whereas for the Mu‘tazilites the issue was one of subjectivism versus objectiv-
ism. While some acts are essentially good or evil and agreed on by all people of
sound mind without regard to relative conditions, Ash‘arites insisted that there
could be relativistic definitions of good, evil, and so on.

The debate about moral epistemology remains contested by both Sunni
and Shi‘ite scholars in their contemporary discussions about the modern proj-
ect of searching for universal and absolute moral values, independent of revela-
tion. Such a universal and autonomous claim is difficult to sustain without due
emphasis on intuitive human reasoning in knowing good and evil objectively.
Hence, it remains unacceptable to the majority of Sunni jurist-theologians
today. This rejection has led to epistemological crisis in juridical-ethical delib-
erations in matters that are beyond the scope of traditional jurisprudence. In
fact, a majority of the issues related to social ethics in Muslim societies world-
wide remains unresolved because of the conservative spirit that permeates
juridical-ethical studies in the seminaries. Recent scholarship to resolve this
crisis (mostly undertaken by modern educated Muslims) is considered a dis-
sident, secularist approach to social ethics in Muslim societies. Undoubtedly,
nothing less than the reinstatement of reason as a substantive partner of revela-
tion will bring back Qur’anic ethical discourse to the center stage of religious
revival among Muslims.

The Principles and Rules in Islamic Juristic Ethics

Theological debates about ethical evaluation of human actions and of the na-
ture of human being as moral agents were foundational in the development
of Islamic jurisprudence. The consideration of ethical good and prevention of
evil as self-evident to the sound mind made the legal doctrines adaptable to
contemporary legal problems and issues. The ultimate purpose of the legal
deliberations entailed doing justice and preserving people’s best interests on
earth and in the hereafter. How was that purpose to be fulfilled when all pos-
sible human contingencies in the future were not covered in the revelation,
whether the Qur’an or the Tradition?

Here paradigm cases (preserved in the form of a hadith) played a criti-
cal role as discoverers of divine purposes for human institutions. Contrary to
commonsense expectations that the application of judicial decisions must be
posterior to the prior elaboration of legal theory, Islamic jurisprudence actually
antedated the genre of paradigm cases. Muslim scholars were able to appropri-
ate these paradigm cases to resolve more immediate cases because these cases
had the backing of the consensus built upon the practice of the community.
The legal decisions preserved in the paradigm cases mark a transition point
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wherein the cumulative tradition, the Sunna, was utilized to document sub-
stantive law. As precedents for subsequent legal decisions, these cases indi-
cated the underlying rationale (‘illa) upon which depended the final judgment
in those cases. Such cases became the sources for the development of juridical
principles and rules. The novel issues were then settled through the evocation
of these principles and rules.

At other times principles like justice and equity that were stated directly
and in most general terms in the revelation were to be applied to concrete
situations in the Muslim society to determine the level of culpability in cases
of violation of justice. The intellectual responsibility of a Muslim legal expert
included providing the definition of the nature of religiously prescribed justice
and its determination in the given context of a particular case, whether it was
distributive or corrective. Moreover, he had to determine whether the scale of
violation necessitated financial or other forms of compensation recognized in
the penal system. Undoubtedly, a major part of a Muslim jurist’s training dealt
with learning these principles and rules in the context of the Qur’an and the
Tradition to offer new methods of approach to problem solving in the society.
In the context of this book we need to determine the most important juridical
doctrines and principles that have been evoked in the contemporary situation
to provide the necessary solutions for novel issues in biomedicine.

Islamic Principles of Bioethics

In our discussion about the ethical theories known among Muslims, human
reason and its substantive role in deriving legal-ethical decisions, whether
through the references to the relevant principles or prescriptive precedents,
occupied a central place. Sunni Muslim ethicists assigned minimal and, to a
certain extent, formal role for reason to discover the correlation between divine
command and human good. Here, precedents derived from the revelation, both
the Qur’an and the Tradition, served as paradigmatic cases for casuistic deci-
sions. Moreover, ethical reflection occurred within the Tradition as a process of
discernment of principles that were embedded in propositional statements in
the form of rulings ( fatawa) as well as approved practice of the earlier jurists.
The relationship between legal-ethical judgments and the principles in such
cases is overshadowed by reference to revelation, however far-fetched it might
appear. It is important to keep in mind that for Sunni Muslims, knowledge of
rules of law and ethics is anchored in divine revelation and not in human intui-
tive reason (‘aql). The process of deriving rules from the revelation is founded
upon the interpretation of texts. In this sense, Islamic law is a body of practical
rules by virtue of the formulations of jurists based on the revealed texts rather
than the dictates of their own intuition. The exposition of law depended on
a text-oriented approach, although a great deal of positive law in the area of
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interpersonal relations was derived from individual discretion in employing
intuitive reasoning.

The substantive role for reason was propounded by Muslim ethicists be-
longing to the Sunni-Mu‘tazilite and Shi‘ite schools of thought who saw human
reason capable of not only discovering the divine purposes for human society,
but also establishing the correlation (mulazama) between human moral judg-
ment and divine commandments. They identified the major principles and
rules ensuing from both revelation and rational sources that could be used to
make fresh decisions in all areas of interpersonal relationship. In other words,
these principles and rules became general action guides to determine the ethi-
cal valuation of an act and declare it as incumbent or necessary (wajib), prohib-
ited (haram), permitted (mubah), recommended (mustahabb), or reprehensible
(makrih) in the context of specific circumstances. But the process of ethical
reflection did not necessarily involve unchanging norms from which other
rules or judgments were deduced. Rather, it involved a dialectical progression
between the insights and beliefs of the jurists and the paradigmatic cases in the
revelation that embedded principles and rules for solving particular cases. Nev-
ertheless, there were certain principles that transcended relative circumstances
in history and tradition and which became the source for solving contemporary
moral problems.

However, there was no unanimity among the representatives of four major
Sunni legal schools of thought (Maliki, Hanafi, Shafii, and Hanbali) regarding
these principles nor that these principles were derived from foundational, ra-
tionalistically established moral theories from which other principles and legal-
moral judgments were deduced. Rather, scholars from different legal schools
identified several principles, often but not always the same ones. Since the lan-
guage of Shari‘a is the language of obligation or duty, the primary principles
(qawa‘id usul) and rules (qawa‘id fight) in Islamic ethics are stated as obliga-
tions and their derivatives, respectively. Some jurists have identified principles
to encompass both principles and rules and have indicated the primary and the
subsidiary distinction in their application to particular cases.

Two such intellectual sources in Muslim jurisprudence were istihsan (pri-
oritization of two or more equally valid judgments through juristic practice)
and istislah (promoting and securing benefits and preventing and removing
harm in the public sphere). These represented independent juristic judgments
of expedience or public utility. However, the legitimacy of employing these ra-
tionally derived principles depended upon their authentication extracted from
the normative sources.

Thus, for instance, the duty to avoid literal enforcement of an existing law
that might prove detrimental in certain situations has given rise to the principle
of “juristic preference” (istihsan).”! This juridical method of prioritization of
legal rulings, which takes into account the concrete circumstances of a case
at hand, has played a significant role in providing the necessary adaptability
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to Islamic law to meet the changing needs of society. However, the method-
ology is founded upon an important principle derived from the directive of
“circumventing of hardship,” stated in the Qur’an in no uncertain terms: “God
intends facility for you, and he does not want to put you in hardship” (2:185).
This directive is further reinforced by the tradition that states, “The best of
your law (din) is that which brings ease to the people.” In other words, the
principle of “juristic preference” allows formulating a decision that sidesteps
an established precedent in order to uphold a higher obligation of implement-
ing the ideals of fairness and justice without causing unnecessary hardship to
the people involved. The obvious conclusion to be drawn from God’s intention
to provide help and remove hardship is that the essence of these principles is
their adaptability in meeting the exigencies of every time and place on the basis
of public interest. In the absence of any textual injunction in the Qur’an and
the Tradition, the principle that “necessity overrides prohibition” furnishes an
authoritative basis for deriving a fresh ruling.

The scope of this work does not permit an exhaustive identification of all
the principles that are applicable to juridical decisions in various fields of inter-
personal relations in Islamic law. What seems to be most useful and feasible is
to identify a number of fundamental Islamic principles that are in some direct
and indirect ways discerned through the general principle of maslaha, that is,
“public good.” This principle is evoked in providing solutions to the majority of
novel issues in biomedical ethics. The rational obligation to weigh and balance
an action’s possible benefits against its costs and possible harms is central to
social transactions in general and biomedical ethics in particular. As stated ear-
lier, Islamic juridical studies are undertaken to understand the effective causes
(‘ilal, plural of ‘lla) that underlie some juridical decisions that deal with pri-
mary and fundamental moral obligations. The principles to be elaborated in
this chapter are not necessarily the same in priority or significance as those
recognized, for instance, in Western bioethics, namely, respect for autonomy,
nonmaleficence, beneficence (including utility), and justice. In comparison,
Islamic principles overlap in important respects but differ in others. For in-
stance, the two distinct obligations of beneficence and nonmaleficence in some
Western system are viewed as a single principle of nonmaleficence in Islam on
the basis of the overlapping of the two obligations in the famous Tradition: “In
Islam there shall be no harm inflicted or reciprocated” (la darar wa la dirar fi al-
islam). This is the principle of “No harm, no harassment.” Moreover, the prin-
ciple of “Protection against distress and constriction” (al-‘usr wa al-haraj) applies
to social relations and transactions, which must be performed in good faith but
are independent of religion. There are also a number of derivative rules that are
an important part of the Islamic system but are underemphasized in secular
bioethics. Thus, among the derivative obligations is the rule of consultation
(shuira), a feature of Islamic communitarian ethics, against the dominant prin-
ciple of autonomy that is based on liberal individualism.
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Moreover, although this research is based on the rulings compiled from
four major Sunni legal schools and one Shi‘ite school, I have attempted to
identify only the most common principles or rules in biomedical jurisprudence
without necessarily attributing them to one or the other school except when
there has been fundamental disagreement on their inclusion in one or the
other legal theory. These are the principles that have made possible the deriva-
tion of fresh rulings in bioethics by seeking to identify and balance probable
outcomes in order to protect the society from harm.

In the last two decades jurists belonging to all the Muslim legal schools
have met regularly under the auspices of ministries of health of their respective
countries to formulate their decisions as a collective body. Some of these new
rulings have been published under the auspices of Majma‘al-fighi al-islami (the
Islamic Juridical Council) of the World Muslim League in Mecca, Saudi Arabia.
A close examination of the juridical decisions made in this council reveal the
balancing of likely benefits and harm to society as a whole. In addition, these
decisions indicate the search for proportionality (tanasub) between individual
and social interests of the community and the need, in certain cases, to allow
collective interests to override individual interests and rights. The inherent ten-
sion in such decisions is sometimes resolved by reference to a critical principle
regarding the right of an individual to reject harm and harassment (“no harm,
no harassment”), which constrains unlimited application of the principle of
common good.

Al-Masalih al-mursala in the Lexicon and as a Technical Term

In the Arabic lexicon, the term maslaha means “considerations that pro-
mote benefit and prevent and remove harm.”* But, according to Abu Hamid
Muhammad al-Ghazali (d. i), an Ash‘arite theologian-jurist, this is not the
sense in which the term is used in the law. There it simply means consider-
ations that preserve the goals of the Shari‘a.”® Fakhr al-Din Muhammad al-Razi
(d. 1210) has defined maslaha as the concern that leads to an action approved
by the members of the community as a reasonable one, whether that action
promotes their good or defends them against harm. In addition, maslaha can
refer to actions that customarily agree with what reasonable people do. The
first part of this definition, as Razi tells us, is accepted by those who analyze
God’s injunctions in terms of people’s welfare and their defense against harm,
whereas the second part is based upon the opinions of those who have rejected
the first opinion.** In other words, there is a consensus among scholars about
the admissibility of the considerations that lead to the derivation of fresh rul-
ings in society’s interests.

The second part of the term, that is, al-mursala, means “to be free.” Techni-
cally, al-mursala means “extra-revelatory,” that is, not requiring scriptural proof.
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When used with maslaha, the phrase signifies seeking the good of the peo-
ple without any reference to a particular text in the revelation. For this reason
magslaha has been linked to the term istislah, that is, “to seek to promote and
secure the common good.” This connotation implies that maslaha, being the
“public good,” is self-evident and hence “free” from the required textual proof
that would support its validity. Moreover, because its purpose (being good) is
discernible by God-given intuitive reason, from the divine lawgiver’s point of
view, it has God’s approval too, because in general there is a correlation be-
tween reason and revelation in matters of the common good.® Sources cite
another reason for this appellation of “public good that is free from textual
evidence,” namely, that promoting the public good is rationally derived. It is a
positive obligation that requires people to act beneficently whenever possible,
and hence, is not in need of scriptural proof.

Istislah, then, is a kind of a guiding principle, formulated on the basis of
sound opinion through which its public utility is inferred. Yet it requires the ju-
rist to provide justification for a ruling by appealing to principles and rules that
are established in the legal theory. These principles are utilized in all situations
about which the Shari‘a has neither ruled explicitly nor provided any relevant
precedents. In other words, in matters on which the law has not ruled, any
moral-legal judgment that falls outside the framework of general rules derived
from maslaha does not have the force of law. The verse “God commands justice
and good deeds,” (Q. 27:90) and the tradition “No harm, no harassment” are
rules that flow from the principle of “common good.”*

Ghazali, who, as an Ash‘arite, believed in divine-command ethics, was op-
posed to the sense in which the term maslaha was used by the Mu‘tazilites to
indicate an independent, extra-revelatory source of law. After giving the lexi-
cal meaning to the word as “bringing about benefit (manfa‘a) or forestalling
harm (madarra),” he understandably adds his objection and affirmation of the
position that good and evil are not rational categories that could be discerned
through the moral cognition implanted by God in human nature (fitra): “We
do not consider [maslaha] in the meaning of bringing about benefit or fore-
stalling harm as part of [God’s] purposes for the people or [God’s] concern for
the people, in order for them to achieve those purposes.” Rather, maslaha is a
principle derived from the scriptural sources to serve God’s ends in the revela-
tion (al-shar). He goes on to mention the five things for the protection of which
the revelation institutes legal injunctions: to protect the right to religion, life,
reason, lineage, and property.”’

The Concept of Public Interest/Common Good (Maslaha)

Consideration of public interest or the common good of the people has been an im-
portant principle for Muslim jurists in accommodating new issues confronting
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the community. Maslaha has been admitted as a principle of reasoning to de-
rive new rulings or as a method of suspending earlier rulings out of consider-
ation for the interests and welfare of the community. However, its admission as
an independent source for legislation has been contested by some Sunni and
Shi‘ite legal scholars. To be sure, maslaha is based on the notion that the ulti-
mate goal of the Shari‘a necessitates doing justice and preserving people’s best
interests in this and the next world. But who defines justice, and what is most
salutary for the people? Here theological ethics defines the scope of maslaha.

Looking at the majority of the Muslims who follow the Sunni-Ash‘arite
school of thought in their understanding of God’s plan for humanity, one needs
to pay close attention to their doctrine of maslaha in order to gauge what they
regard to be the best for the people. The Ash‘arites, who maintained the divine-
command ethics (theistic subjectivism), confined the derivation of maslaha to
being from the revelatory sources, that is, the Qur'an and the Tradition. Ghazali
elucidates this position in his legal theory:

Maslaha is actually an expression for bringing about benefit (manfa ‘a)
or forestalling harm (madarra). We do not consider [maslaha] in the
meaning of bringing about benefit or forestalling harm as part of
[God’s] purposes for the people or [God’s] concern for the people, in
order for them to achieve those purposes. Rather, we take maslaha in
the meaning of protecting the ends of the Revelation (al-shar‘). The
ends of the Revelation for the people are five: To protect for them (1)
their religion, (2) their lives (nufiis), (3) their reason (‘uqul), (4) their
lineage (nasl), and, (5) their property (mal). All that guarantees the
protection of these five purposes is maslaha and all that undermines
these purposes is mafasada (a source of detriment).*

Hence, justice, according to the Ash‘arites, lies in the commission and applica-
tion of what God has declared to be good and the avoidance of that which God
had forbidden in these sacred sources. Moreover, ruling an action good or evil
depends on the consideration of the general principles laid down in the revela-
tion. Consequently, human responsibility is confined to the course ordained by
God by seeking to institute what God declares good and shunning what God
declares evil. Moreover, as far as the derivation of fresh rulings is concerned,
the Ash‘arites maintain that the principle of maslaha is internally operational
in the rulings that reveal with certainty that in legislating them God has the
welfare of humankind in mind.*

The estimation of the Sunni-Mu‘tazilite thinkers, who maintained objectiv-
ist rationalist ethics, was understandably at variance with the Ash‘arites. Their
thesis was founded upon human reason as capable of knowing maslaha —the
consideration of public interest that promoted benefit and prevented harm. For
them, maslaha was an inductive principle for the derivation of fresh decisions
in areas for which the scriptural sources provided little or no guidance at all,
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and in which judgments had to depend upon an evolving moral life that takes
into consideration previous moral struggles and reflections derived from par-
ticular cases and circumstances.

In the context of matters connected with social ethics, which deal with
everyday contingencies of human life, it is important to keep in mind that
whether the principle of common good originates internally in the scriptural
sources or externally through intuitive reason, no jurist questions the conclu-
sion that legal-ethical judgments are founded upon concern for human welfare
and in order to protect people from corruption (mafasid) and harm (darar). In
other words, they maintain that God provides guidance with a purpose of doing
the most beneficial for people, even when the exact method of deducing this
general principle is in dispute.*

Some jurists have, for all intent and purposes, related all the ordinances
back to the principle of common good by employing case-based reasoning that
compares cases and analogically deduces moral-legal conclusions. Hence, for
example, Shatibi (d. 1388 CE) maintains that the promulgation of the ordi-
nances took place by referring to the paradigm cases in the scriptural sources
like the Qur'an and the Tradition that took into consideration the welfare of
the people (li-masalih al-ibad) in this world and the next. This assertion that
God has the interest of the people in mind is dependent upon an authorita-
tive proof that could determine the validity of the claim that the paradigm case
reflects an underlying doctrine that God is bound to do the most beneficial
for his creatures. However, as Shatibi correctly points out, regardless of the
doctrinal aspects of the principle of common good treated in theology proper
(‘ilm al-kalam), it is important to emphasize that the application of this prin-
ciple in legal theory (usul al-figh) permits and even fosters new moral insights
and judgments in the Shari‘a. The majority of contemporary jurists maintain
the latter view and have produced evidence in their works on legal theory in
support of the specific legal decisions analogically derived on the basis of the
principle of public good.”!

Shatibi provides several examples of ordinances from the Qur'an and the
Tradition that were instituted by God in keeping with his aim of achieving the
highest good for people in this and the next world. Thus in justifying the rules
of purity and ablutions, God says in the Qur'an: “God does not intend to make
any impediment (haraj) for you; but he desires to purify you, and that he may
complete his blessings upon you” (Q. 5:6). In addition, the scriptural sources
have made the corrupting aspects of this world and the next known to human-
ity so that people can protect themselves from them. If one investigates the
Tradition, one will find nothing but the fact that all religious and moral duties
(takalif al-sharya) point to God’s concern for the welfare of humanity.®

In the works on Islamic legal theory (usil al-figh), the principle of public
good is identified as al-masalih al-mursala, that is, the public good attained by
rules that arise on the basis of intuitive reason that interacts with guidelines
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inspired by a cultural matrix external to the Qur’an or the Tradition. This stand-
point is close to the Sunni-Mu‘tazilite and Shi‘ite view of objective good and
evil that enables an agent to apply moral judgments to particular situations.
In addition, the historical record of precedents provide foundational and ab-
solute principles like the one about rejection of probable harm (daf* al-darar
al-muhtamal). Tt is evident that the application of this principle requires a
reason-based approach, even when its application is not independent of scrip-
tural proofs derived from paradigm cases. The antecedent provides a broad
and extra-revelatory interpretation of these precedents in order to permit moral
insights and conclusions that conform to the general norms in the scriptural
sources even when they appear to have been derived independently of them.

The Validity of “Public Good” as a Legal Principle

Since its admission in legal methodology, the issue of the public good—
maslaha—has raised a number of questions about its authoritativeness (hujjiya)
in deducing fresh rulings, depending on how one defines the principle. Some
hold that the principle falls outside the scope of the kind of legal documen-
tation that is admissible as a proof for a ruling. Moreover, the classification
of public good into general and particular kinds has raised doubts about the
notion’s applicability to a variety of circumstances, especially those open to a
wide range of interpretations. Two significant views about maslaha as a proof
for a ruling are as follows:

1. One view unconditionally rejects the principle of public good as
having evidentiary value in legal-ethical decision-making. According to
Taqi al-Din al-Subki (d. 1355), a Shafi] jurist, the majority of the Sunni
legal scholars hold this opinion about maslaha.®

2. Another view accepts the principle of public good unreservedly as
having evidentiary value in legal-ethical decision-making. This view
has been ascribed to Malik,* Imam al-Haramayn al-Juwayni (d. 1085),
jurist-theologian, Shafiq,* and Ahmad b. Hanbal. Some Hanafi schol-
ars have also accorded sympathetic treatment to the principle of public
good.%

Those who do not admit the public good principle as a source for legal-ethical
decision-making point to the lack of any textual endorsement of the principle
in the Qur’an or the Tradition. Moreover, they maintain that decisions made
by reference to maslaha are necessarily based on conjecture, which is not a
permissible way to derive religious ordinances.®” Some object to this principle
simply because they reject the doctrine that God’s injunctions are based on
their good and bad consequences. It is only human actions that are based on
such considerations. In fact, they contend, human beings always weigh benefit
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and harm in undertaking or avoiding an action. God’s actions are not limited
by such considerations. They furthermore argue that the analogical deduction
founded upon human and divine actions leads to a false doctrine about God’s
actions: namely, that they are informed by ends. God does not act in accordance
with a good or bad end. God, being omnipotent and omniscient, does not need
to evaluate divine acts in terms of their good or bad consequences for human-
kind. Itis also possible to see that there is nothing in the world of contingencies
that rules out the conclusion that what is good for one is harmful for another.
Hence, God is not bound to do the best or the worst for humankind. God sim-
ply does what God wishes to do absolutely and immutably. More pertinently, if
one were to believe that God works in the interest of humanity based on public
good to protect people from possible harm, the possibility of such speculation
and its application in the matter of divine ordinances could lead any ruler or
scholar to change or commit an error in these ordinances.®

On the other side of the spectrum are those scholars who have uncondi-
tionally supported the doctrine of maslaha and have defined its legal and ethical
scope as a source of fresh rulings. They have appealed to reason in order to
argue for its authoritativeness. In fact, they contend, the divine lawgiver him-
self has granted recognition to the interests of humanity in all the laws of the
Shari‘a. Even when it is deduced conjecturally that in doing x, y benefit will
accrue, it is valid to admit maslaha as an important means of investigating
the level of benefit. Such a conjecture is necessary, and it is only through this
process that one can evaluate and calculate what should be done, considering
the needs of everyone affected by such a ruling. This is what the term istislah,
meaning, “to seek to maximize benefit and minimize harm” conveys. This has
been regarded as one of the two arguments that support the public good as
outlined by Malik.®

The other argument is the one in which supporters of maslaha have under-
taken to assess the greatest good with such rigor that the concept can withstand
the most exacting critical scrutiny. Ostensibly, this goal can be achieved only
if the conjectural process can find support in the revelation. The revelation
endorses all human endeavors that lead to the attainment of maximal good
and the protection of the people from harm. Hence, when a jurist derives a
ruling by taking into consideration, however conjecturally, maximal good and
minimal harm, the conjectural aspect of the ruling is overcome. This kind of
ruling is rendered authoritative by the revelation. To act on such a conjecture
is obligatory because any sound mind weighs the preponderance of good over
harm and sanctions the maximal good. This method has support in the Tradi-
tion, in which the Prophet says, “I judge on what is apparent.””°

The supporters of the maslaha have also pointed out the problems of
formulating rulings with the flexibility needed to cope with communities liv-
ing under different conditions. Although the Qur’an and the Tradition pro-
vide theoretical guidelines for relevant rulings, these rulings must reflect the
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needs of people living under concrete and evolving conditions. The supporters
of maslaha have also resorted to the notion of abrogation of the pre-Qur’anic
revelations to argue for gradual legislation of the divine law. This argument is,
however, inadequate to allow later generations to make a case for the principle
of chronological evolution and thereby support the flexibility that is needed to
respond to the changing circumstances of each generation. The reason is that
the law of Moses was abrogated because it had lost relevance for later genera-
tions and not because the need for the flexibility in applying the same for the
following generations. Islam was founded to provide relevant guidance and
prescriptions for communities living under changed circumstances.

This chronological argument also applies to rulings in Islamic jurispru-
dence. The need to respond to people’s religious and worldly interests is con-
sonant with the belief that God’s guidance for humanity in Islamic revelation
applies to all times and places. Hence, they assert, what applies to the argu-
ments about the abrogation of the pre-Qur’anic revelation also applies to the
admission of maslaha as a divinely sanctioned principle to improve the lives
of people at all times. This view implies that the laws enacted with an eye to
the welfare of the community are necessarily mutable. There is an intrinsic
relationship between public good and the most effective and just formulation
of laws.”!

There are numerous examples in the early history of Islam to show that
at different times the Prophet and the caliphs made necessary adjustments to
their rulings by taking into consideration changed circumstances and needs
of the people. In one such instance, the Prophet sent ‘Ali b. Abi Talib on a
mission with clear instructions and asked him to assess the situation before
implementing the terms of his instructions. If need be, the Prophet instructed,
‘Ali should make necessary adjustment to accommodate the situation as he
assessed it. In other words, the Prophet’s instructions to ‘Ali provide a prec-
edent for going beyond the letter of the revelation in order to rationally deduce
its spirit in the best interest of the people.”? On another occasion the Prophet
instructed his army not to apply the legal punishment against a soldier found
guilty of theft— cutting off his hand —because the soldier might seek refuge
with the enemy and endanger the Muslim army.”

Even more to the point is ‘Ali’s statement about the Prophet’s instruction
about dyeing one’s beard with henna to avoid appearing like Jews, who, ap-
parently, did not dye their beards. ‘Ali was asked about the applicability of the
Prophet’s ruling, to which he replied: ‘“The Prophet of God (may God’s mercy
and salutations be upon him) gave this instruction when there were few Mus-
lims. Now that Islam has become widespread and has attained firmer ground
on its own, people can do [with their beard] what they want.””*

There is enough evidence to suggest that al-masalih al-mursala—that
is, the principle of public good beyond what had been already prescribed in
the revelation—had a long history before legal scholars began to discuss its
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authoritativeness as a source for ethical and legal decisions. In fact, it is correct
to surmise that the proofs, whether textual or rational, in support of the prin-
ciple are far more logical and convincing than those against it. Most of these
proofs that deny any validity to the public good argument are inconsistent with
the spirit of legislation for the good of the people. If the purpose of the divine
lawgiver is to guide people in building a just and ethical society, then to rule out
the principle of public good as invalid is to question the very essence of God’s
guidance being for all people in all ages.

The Types of Issues Covered Under the Principle of Public Good

In view of the above explanation about “public good principle,” this prin-
ciple consists of each and every benefit that has been made known by the
purposes stated in the divine revelation (al-shar),”® and because some jurists
have essentially regarded public good as safeguarding the divine lawgiver’s
purposes,’ they have discussed the principle in terms of both the types and
the purposes they serve. Some have classified public good in terms of types,
while others have resorted to purposes for classification. For instance, among
the Sunni jurists, the Maliki jurist from Andalusia, Abu Ishaq al-Shatibi
(d. 1388) has treated the principle and its corollaries in great detail in his legal
theory by pointing out that religious duties (al-takalif al-shar‘Tya) have been
imposed on people for their own good in view of the fulfillment of God’s
purposes for them. In fact, the entire Shari‘a is instituted in the interests of
Muslims, whether these interests pertain to this life or to life in the hereafter.
In order to safeguard these interests and achieve God’s purposes for human-
ity the Shari‘a seeks to promote three universal goals. The three goals are
discussed under the following universal principles whose authority is based
on a number of probable instances and supporting documentation in the
revelation:

(1) The Essentials or the Primary Needs (al-daruariyat): These are indispens-
able things that are promulgated for the good of this and the next world, such
as providing health care to the poor and downtrodden. Such actions are neces-
sary for maintaining public health and the good of people in this life and for
earning a reward in the next. Moreover, without them, life would be threat-
ened, resulting in further suffering for people who cannot afford even the basic
necessities of life. According to Muslim thinkers, the necessity to protect the
essentials is felt across traditions among the followers of other religions, too.
The good of the people is such a fundamental issue among all peoples that
there is a consensus among them that when one member of a society suffers,
others must work to relieve the afflicted.” Some jurists have claimed unanim-
ity among all religions, in that among the essentials of each is the protection
of the five indispensable things (religion, life, reason, lineage, and property)
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that human beings need to maintain an orderly existence and the prohibition
against ignoring them. In other words, without them one cannot acquire the
benefits (al-magalih) of carrying out the rulings that are necessary for maintain-
ing order in this life and gaining a reward in the next. Moreover, without them
existence would be chaotic, resulting in the loss of life and property.”

(2) The General Needs (al-hajiyat): These are things that enable human be-
ings to improve their life and to remove those conditions which lead to chaos
in one’s familial and societal life in order to achieve high standards of living,
though these needs do not reach the level of essentials. These benefits are such
that, if not attained, they lead to hardship and disorder, but not to corruption.
According to Shatibi, this kind of common good is materialized in matters of
religious duties (‘ibadat), everyday life situations (‘adat), interpersonal relation-
ships (mu‘amalat), and a penal system (jinayat) that prevents people from caus-
ing harm to others. As an example of the religious duties, the Shari‘a exempts
a sick person or a traveler from performing certain obligations under those
conditions; under the category of everyday situations the law permits one to
undertake transactions that are beneficial for one’s advancement in life; under
the category of interpersonal relationships the law allows all those dealings that
are justly executed; and under the penal system, the law imposes various penal-
ties that deter people from committing crimes that hurt one and all.” Muslim
jurists of various schools disagreed on the admission of the category of “needs”
as a source of legal decisions. Some have even argued against its authoritative-
ness in deriving legal rulings.*

(3) The Secondary Needs (al-tahsinat): These are the things that are com-
monly regarded as praiseworthy in society, which also lead to the avoidance
of those things that are regarded as blameworthy. They are also known as
“noble virtues” (makarim al-akhlaq).®" In other words, although these things
do not qualify as “primary” or “general” needs, their goal is to improve qual-
ity of life, to make these needs easily accessible to an average member of a
society, and even to embellish these noble virtues in order to render them
more desirable.®?

In terms of the public good principle’s application, when a number of ben-
eficial or corruptive aspects converge or when public good and corruption ap-
pear in the same instance, it gives rise to disagreement. For example, one of the
issues in the Muslim world is sex selection in assisted reproduction. Sex selec-
tion is any practice, technique, or intervention intended to increase the likeli-
hood of the conception, gestation, and birth of a child of one sex than the other.
In the Muslim world, some parents prefer one sex above the other for cultural
or financial reasons. Some jurists have argued in favor of sex selection, as long
as no one, including the resulting child, is harmed. However, others have dis-
puted the claim that it is possible for no harm to be done in sex selection.
They point to violations of divine law, natural justice, and the inherent dignity
of human beings. More important, permitting sex selection for nonmedical
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reasons involves or leads to unacceptable discrimination on grounds of sex
and disability, potential psychological damage to the resulting children, and an
inability to prevent a slide down the slippery slope toward permitting designer
babies. In such cases it becomes critical to assess the important criteria for the
public good, or to lead the jurists to prioritize criteria that lead to public good
or corruption, before providing the requisite ruling.®*

Shatibi and other jurists are careful not to extend the principle of public
good as a basis for legal decisions in matters relating to human welfare in the
hereafter. The reason is that such matters are known through the authority of
the revelation only, whereas intuitive reason can estimate the good of this world.
In other words, intuitive reason has no place in determining the benefits of the
next world.* Actually, all rulings connected with the God-human relationship
(‘ibadat) are related to the good of the next world and are covered in the revela-
tion. In this area, then, the principle of public good does not serve as the basis
of the rulings. However, in the area of interpersonal relationships, the principle
of “seeking the common good (istislah),” serves as an important source of leg-
islation that requires a rational investigation of all aspects of benefit and harm
that are included in the three goals of the Shari‘a. This consideration is evident
in four of the five purposes stated in justification of the principle of the public
good—those that cover transactional laws and penal system. These matters fall
under the category of “Secondary Needs” (hajiyat), as described above.

The principle of public good has also been examined in terms of collective
or individual goodness. When the juristic rule of istihsan (i.e., choosing be-
tween two possible solutions of a case within the context of recognized sources
of Islamic law) is evoked to justify a legal-ethical solution, the actual rationale
for the decision is based on considerations of common welfare that is unre-
stricted and that reaches the largest number. However, it is sometimes likely
that an individual benefit could become the source for a ruling that could clash
with another ruling that entails morally superior consequences. To put it dif-
ferently, the only criterion for legislation on the basis of public good is that the
ruling must lead to the common good even when it is prompted by a specific
individual good. The underpinning of primary ordinances (e.g., saving human
life or maintaining just order) in the revelation is this kind of good. However,
the consideration of individual welfare is provided by the change of context for
a ruling from absolutely needed to not needed to such an extent when accom-
modating reality allows relaxing the stringent requirement, (e.g., prolongation
of life without any hope for cure), so that it can benefit that particular indi-
vidual in that particular situation. To be sure, the elimination of the absolutely
needed ordinance that requires saving life and its change to a less than abso-
lutely needed ruling that allows discontinuing extraordinary care takes place in
the context of a particular situation. In this sense, common interests function
as criteria for legislation, whereas individual interests function as the context
for derivative rulings. This change from common to individual good causes
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disagreement among Muslim jurists in determining the benefits and harm of
the situation under consideration.®

The Religious-Social Dimensions of Public Good

Discussion about the extent of public good in matters related to people’s reli-
gious and social life takes place under one of the following rubrics:

(1) “Public Good” in Legislation Promulgated by the Divine Lawgiver

Consideration of the public good occurs when the divine lawgiver has
determined the common good in laws enacted in the interest of the people
regardless of whether these laws are related to God-human or interhuman re-
lationships or are simply related to social customs or whether this good is de-
termined by human reason. Hence, common good, in this sense, is assumed
in all matters related to the religious or social dimensions of life without re-
quiring that reason must discover the criteria and the merit of public good
or of forbidden activities. This is where the public good principle takes on a
theological dimension—through an evaluation of God’s actions and laws to
determine whether they are necessary or granted as a special favor in the inter-
est of humankind. This dimension brings to mind the rule about the “correla-
tion” (mulazama) between rules derived by revelation and those derived from
reasonm.

In general, moral reasoning in Islam is founded upon the divine endow-
ment of ethical cognition through the creation of innate dispositions ( fitra)
in humankind. This ethical cognition is capable of evaluating and judging the
moral aspects of human action. The same cognition is also granted the abil-
ity to fathom the correlation between God’s guidance through revelation and
human intuitive reason in all ethical matters. However, the acknowledgement
of the authority of revelation is based on one’s faith in God’s power of guid-
ance. The revelation covers God’s guidance comprehensively; yet it is in the
area of interpersonal justice in particular that human reason can engage in
the ethical evaluation of human acts. The principle of correlation (mulazama)
intuitively discovers the congruity between the judgment of reason and rev-
elation to determine the rightness or the wrongness of an act. As a result, in
assessing the scope of public good, which covers all areas of public activity, the
jurist rationally establishes the correlation between the dictates of revelation
and reason.

The inquiry about public good and public corruption (mafsada) is impor-
tant for understanding the reasons behind ethical requirements in Islam today,
just as the discussion about instituting good (‘amr bi al-ma‘rif) and preventing
evil (nahy ‘an al-munkar) was central to the classical juridical tradition. Muslim
governments in power had the duty of instituting good and preventing evil; the
extent of this power was determined by the juridical authority of the Muslim
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jurists. Today, the authority to determine the public good has become one of the
most fiercely contested areas of conflict between Muslim jurists and nominally
Muslim governments.

(2) “Public Good” in the Rulings Deduced by Human Agents

This is one of the most contested areas in Muslim social ethics today:
Who can determine what is good for the people: the pragmatic political leaders
or the traditional religious keepers of the revelation? The problem is further
complicated by the fact that the religious leadership in the Muslim world is
known for its conservative and narrow-minded attitude toward any changes
that threaten the perceived sanctity of the tradition. In contrast, Muslim gov-
ernments are obliged to make policy in the face of modern technical advance-
ments that complicate definitions of the public good. To be sure, Muslim
peoples have very little faith and confidence in the workings of their mostly
autocratic political systems. Under these circumstances the responsibility of
guiding the community to its spiritual and moral goals has fallen on the shoul-
ders of Muslim legal scholars, who go through rigorous training in Islamic
jurisprudence. However, only some jurists have responded to the challenge of
making Islamic teachings relevant today. Those who have undertaken to pro-
mote the public good in everyday life through their deliberations on Islamic
juridical resources have relied heavily on the principle of public good and other
rationally derived rules.

Muslim jurists have extended the scope of public good to cover a wide
range of topics arising from novel social circumstances. Biomedical issues,
like all other matters related to human relationships, are treated from the
standpoint of the public good. This type of legal-ethical reasoning gives a
pivotal role to the doctrine of “considerations of public good (istislah).” Some
jurists have criticized such rulings as not being sufficiently grounded in the
sacred texts. In so doing, such critics have called into question the reliance on
considerations of public good as a juristic practice. Public good, according to
these scholars, appears to be too arbitrary and inductive if each jurist may for-
mulate a response based on his personal assessment of the situational aspects
of a case.

As discussed above in the typology of public good, sometimes the good is
collective and general, and at other times individual and specific. When public
good is admitted as a valid source for the derivation of a new decision, consider-
ation of sheer necessity (darira), which in some cases renders a prohibited act
permissible, cannot be evoked as a justification in the same ruling. The reason
is that since the ruling is based on the rationally derived principle of public
good it is open to further discussion in order to determine the extent to which
it arises out of concern for the public good or from necessity. If it is determined
that individual well-being is at stake, then the secondary consideration that
admits promotion of common good is upgraded to qualify as a primary con-
sideration in the derivation of final ruling. The jurist at this stage is engaged in
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discovering the secondary consideration related to the special circumstance of
the case. Hence, he could rule, for instance, that if a specific medical treatment
is harmful for a particular individual, then he/she may be allowed to reject that
treatment. Such an opinion raises the question whether he/she should abstain
from receiving the treatment in order to reject harm as required by the Shari‘a
under its principle of avoiding probable harm (daf* al-darar al-muhtamal). It is
important to keep in mind that although the ruling pertains to the welfare of
the person involved, it is made independent of this consideration. What actu-
ally ends up being inferred on the basis of the principle of common good is the
secondary consideration, which gives the person a right to reject harm (daf*
al-darar), and the application of this consideration in this specific situation
in which he/she knows that doing otherwise is not in his/her best interest.
It is for this reason that the jurists, who are opposed to invoking the subsid-
iary rule about necessity (darira), which renders a forbidden act permissible
under certain critical conditions, regard the appeal to the rule of necessity as a
justification for rejecting harm beyond the scope of the principle that seeks to
promote the good. Nevertheless, if the ruling in an individual case transcends
the individual in its impact by reaching the collectivity and thereby attains uni-
versal recognition, then the individual good is regarded as having attained the
level of common good and is thus valid in its claim to authoritativeness. The
principle of public good is applicable as a basis for legal-ethical decisions in all
those cases in which the welfare of all the people is under consideration. How-
ever, this criterion applies only to social, interpersonal transactions and cannot
be admitted in matters that pertain to the God-human relationship.

The Change of Maslaha and the Change of Rulings

One of the consequences of considering the public good is the inevitable
change of laws in accordance with changes of social circumstances that require
reassessment of what serves the people’s interests and what causes corruption
among them. Many precedents in the early history of the community, which
serve as documentation in support of the public good, and which have been
used as paradigm cases by jurists to extrapolate fresh decisions, are rooted in
this principle. If it is accepted that religious ordinances are based on consid-
erations that lead to increasing positive value and minimizing evil, especially
in matters that deal with social transactions, then we must regard these ordi-
nances as being relative to the situation, mutable, and hence specific to the
logic of time and space. A number of prominent jurists have accepted this rela-
tive dimension of the ordinances dealing with all matters connected with inter-
personal relationships. They have also asserted that alteration and adaptation
are permissible, even if they go against the apparent sense of religious texts or
if there is an agreement among the jurists advocating a position contrary to



IN SEARCH OF PRINCIPLES OF HEALTHCARE ETHICS IN ISLAM 61

the terms of the text. However, an even larger number of jurists permit modi-
fication and adaptation in the ordinances dealing with specific topics about
which there does not appear to be a textual proof or an agreement among the
scholars.®

In general, Sunni jurists were connected with the day-to-day workings of
the government. Accordingly, they were required to provide solutions to every
new problem that emerged in society. In order to do this they devised meth-
odological stratagems based on analogical reasoning (al-giyas), sound opinion
(al-ra’y), efforts to promote the good of the people (istislah), the selection of the
most beneficial of several rulings (istihsan), the removal of obstruction to re-
solving a problem (sadd al-dharayi’), conventions and customs of the region
(‘urf), and, different forms of reasoning. Through these methodological tools
they were, to a large extent, able to respond to the situations that arose in the
medical practice. The Shi‘ite jurists did not admit that ensuring the public
good was a principle of problem resolution until more recently. Not until the
Iranian revolution in 1978-79 did Shi‘ite jurists take up the question of admit-
ting the public good principle as an important source for legal-ethical decision
making. The direction followed by these jurists in Iran is not very different
from the one followed by their Sunni counterparts throughout the political his-
tory of Sunni Islam. The relatively late acceptance of istislah by Shi‘ites is likely
because unlike the Sunni, they were a minority and thus did not have to pro-
vide the practical guidance needed by the government or the people in everyday
dealings. During the period of their Imams since the Imams themselves could
resolve any difficulties there was little need for them to engage in intellectual
approaches to ethical and legal matters.?

Shiite Jurisprudence and the Principle of al-masalih al-mursala

Among Shi‘ite jurists, opinions about istislah (seeking the maximal positive
value) and al-masalih al-mursala (going beyond the revelation to do what is best
for the people) vary according to the criteria set for achieving the maximum
good by minimizing evil. The most common contemporary Shi‘ite position
in connection with ‘seeking the maximal positive value’ is that it is not a valid
source for the derivation oflegal-ethical rulings. It is for this reason that in their
jurisprudence during the classical age (ninth to eleventh centuries), there is no
discussion of this topic.® Some Sunni jurists have criticized Shi‘ite jurists for
having rejected analogical reasoning and for nonetheless finding themselves
obliged to use the principle of public good in generating new decisions.®
Other scholars have attributed to the pre-Revolution Shi‘ites a middle posi-
tion. Such is the view taken by Muhammad Taqi al-Hakim (d. 2002), a Shi‘ite
jurist and professor of Islamic law in Mustansiriya University of Baghdad, who
maintains, based on his research on the lexical and technical uses of the principle,
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that there is no evidence to suggest that the Shi‘ites absolutely rejected the idea of
going beyond the revelation or seeking the maximal positive value. Hence, if one
accepts the source for the admission of the public good to be revelatory texts as
well as the general obligation for jurists to consider the welfare of the people, then
any consideration of the good of the people beyond the revealed texts must be
linked to the Tradition, the second major source after the Qur’'an. Here the Tradi-
tion functions as the minor premise that might prompt reason to reexamine the
major premise of a syllogism. When the major premise becomes evident, then
one can search for its conformity with minor premise. But if one is not able to es-
tablish the principle through any scriptural text, then it has to be based solely on
reason. In this latter case, its authoritativeness and its type will depend on the way
in which it is assessed by the investigator. If its assessment is thorough and com-
prehensive enough to yield a certain derivation for the ruling, then the principle
of public good can be admitted as authoritative. However, if this assessment is not
comprehensive—if it cannot resolve any contrariety that confronts the positive
value or if the perceived positive value cannot satisfy all the conditions to gener-
ate necessary confidence—then the principle will lack authoritativeness and will
require revelatory proof for admission as a source. Of course, this question about
the validity of public good principle applies when one does not have any scriptural
proof to establish its validity in the first place.”® Al-Hakim points out that even if
one might wish to treat public good principle as a source, it cannot be regarded as
an independent source for legislation beside reason (al-‘agl); rather, it can func-
tion as a minor premise for a reason-based syllogism.”!

Another prominent Shi‘ite legal theorist who has discussed the principle
of public good is Mirza Abiui al-Qasim al-Qummi (d. 1816), author of Qawanin al-
ustl (Laws that Regulate the Principles). He explains three kinds of public good:

1. Public good founded upon revelation: This type of public good is
admissible as a source for deducing a fresh ruling, even when this
admissibility is established inferentially from the common element in
the revelation that aims for the attainment of the good of the people as
revealed in God’s law. The positive value, free from any evil, in protect-
ing one’s religion, life, property, and lineage is derived rationally, and
confirmed by the revelation that affords positive value to the good that
protects these values from becoming corrupted.

2. Public good based on practical considerations: This type of public
good has no basis in the revealed texts. Nevertheless, the revelation
provides grounds for regarding religious requirements as a source of
ease rather than hardship. As such, it provides practical solutions to
the problem of neglect in the performance of religious and moral du-
ties. Hence, for instance, although revelation prescribes definite ways
in dealing with the outbreak of an epidemic, practical considerations
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make it necessary to introduce preventive measures to protect public
health in ways that are not covered in revealed texts.

3. Public good founded on time-honored norms: This type has neither
been validated nor invalidated by the revealed texts. It simply holds
sway because it is free from any evident affront to widely accepted
values. This is the kind of public good that has been endorsed and
been regarded as authoritative by a number of Sunni jurists. But
other Sunni scholars and the Shi‘ites have rejected it. The reason is
that there is no textual or rational proof to support the admissibil-
ity of some positive values as good and the rejection of others as
corruptive.”

Among the Shi‘ite jurists who wrote their juridical corpus in the classical age,
one finds Muhaqqiq al-Hilli (d. 1277) discussing the Sunni-Mu‘tazilite take on
objective evil. According to Hilli, Mu‘tazilites regarded evil as something that
causes harm without promoting any good or benefit. In addition, they regarded
wrongdoing as self-evidently evil. However, it is important to bear in mind that
this statement was based on the principle of correlation between reason and
revelation, which, according to later generations of jurists, was the basis for the
inclusion of reason as a substantive source of legal and ethical decisions beside
the revealed texts.”

The Rulings Based on Custom (‘urf) and the Problem
of Time and Place

One of the fundamental issues confronting the Muslim jurists is the role of
time and place in the formulation of Shari‘a rulings. To be sure, the principle of
public good gives rise to the relativity of the rulings in the area of interpersonal
relations. The more one emphasizes the contextual aspect of a case, the more
one is led to base the ruling on considerations stemming from the relativity of
the situation. Hence, while the jurists have maintained the prohibition of abor-
tion at any time, they have regarded a threat to the mother’s life as a legitimate
exception. There are many such issues that raise questions about the source of
this change in the rulings given at different times. Since the use of consider-
ations about the public good as an important source for change of rulings at
times depends on ‘urf—local custom and convention—Muslim jurists have
also discussed ‘urfin the context of legal methodology. Can custom serve as a
source for legal-ethical decision-making?

Custom was not one of the formal sources of law in classical jurisprudence.
In practice, however, custom was frequently drawn on as a material source of
law. Eventually, in the sixteenth century, it gained something close to formal
recognition; but before that time attempts were made to incorporate custom
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in the law without granting it formal recognition, particularly by the Sunni
jurists in the Hanaf1 school. Unlike the public good criteria, custom had the
potential to prevail over a written text. Some jurists regarded this as unaccept-
able. However, the tension was resolved by practical incorporation of custom
through istihsan, that is, the personal preference of a jurist. In these cases the
jurist could incorporate a customary practice into the law by exercising juristic
preference. At other times, the principle of necessity (darura) provided justifica-
tion for incorporating custom.*

Among the Shi‘ite jurists, custom, like the public good, cannot prevail over
a revealed text. Hence, integrating custom into jurisprudence as a source has
been problematic. However, there was recognition of the fact that custom could
become part of the Tradition by finding expression in the hadith. Hence, there
was no need to accept custom as a formal source of law. In spite of that, they
could not ignore the question of the influence of temporal conditions on legal
rulings.

In fact, Some Shi‘ite jurists speak about the variability of rulings according
to changes of time and place. Muhammad b. Makki, known as al-Shahid al-
Awwal (d. 1384), has maintained that it is acceptable that the ordinances should
change in tandem with circumstances and customs.”® He mentions several ex-
amples to support his statement. For example, he cites the amount of mainte-
nance thatis due a divorced woman. He maintains that the amount has not been
fixed in the Tradition. If there is any reference in this matter in some traditions,
it is based on the customs of that society. In another instance, Shahid al-Awwal
mentions a claim that a woman makes about not having received her bridal gift
(mahar). It was customary during the days of the Imams that women received
their bridal gift before the marriage was consummated. Therefore, she could
claim that she had not received her gift, but she had to provide evidence. In later
periods, when Shahid al-Awwal was writing his corpus, the custom changed.
Women at this time did not claim any right to the bridal gift until after the mar-
riage was consummated. Thus, if they claimed that they had not received their
gift, the burden of the proof was on the man to show that he had given it. This
shows that with the change of custom the ordinance also changed. Such an
explanation by Shahid al-Awwal resembles the arguments made by the Sunni
jurists who maintain the validity of custom as one of the important sources
for rulings. The Shafii-Sunni jurist Jalal al-Din al-Suyuti (d. 1505) regards cus-
tom as one of the five major sources for rulings mentioned in the Tradition.*
Among the Shi‘ite jurists, from time to time, one finds that leeway was given for
the precedence of necessity over traditional rules in the following matters:

1. Forcing the merchant who hoards to sell his goods as ruled by
Muhaqgqiq al-Hilli.””

2. Giving the ruler the discretion to fix the amount of poll tax as he saw
fit. This ruling is reported in the Sunni and Shi‘ite sources. Muhaqqiq
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mentions the ruling and adds that the poll tax ‘Ali had fixed was spe-
cific to his time.”

3. Making it mandatory on a husband to pay spousal maintenance.
Shaykh al-Tusi (d. 1068) has ruled to this effect.”

4. Giving legal authority to a qualified jurist to dissolve the marriage of a
woman whose husband has disappeared beyond the accepted waiting
period.

Aside from these instances there are many cases whose resolution is governed
by custom. These cases show the evolution of the legal-ethical decisions and
their connection to the period and place in which they occurred. In the modern
period Ayatollah Khomeini’s legal thought has been foundational in acknowl-
edging time and place and admitting custom (al-‘urf) as a valid source in reach-
ing rulings that are relevant to the everyday life of people.'® He states most
explicitly that time and place are two most important elements in defining the
scope of the independent reasoning of a jurist. The change of circumstances
in people’s social and economic life forces the jurist to take into consideration
the circumstances of the period in which the earlier legal-ethical decision was
formulated. Khomeini takes up the question of ownership and its limitations,
land and its distribution, public wealth and its protection, new financial struc-
tures, exchange and banking, foreign and domestic trade, cultural issues, en-
vironmental issues, biomedical issues connected with organ transplantation
and related matters, women’s participation in public life, individual freedoms
and responsibilities in the context of nation building, and so on. All these and
numerous other issues have been tackled by Khomeini with due care based on
the following considerations:

1. Cultural change in modern times leading to a search for new prin-
ciples and stretching the already existent intellectual sources of legal
decision making.

2. The need to make relevant decisions that speak to the everyday needs
of the people living under completely changed circumstances.

3. The creation of new social and cultural institutions based on the pub-
lic good and new ways of organizing modern society.

Since most ethical decisions in bioethics represent general moral consid-
erations related to the principle of public good in its ordinary sense (that is,
the obligation to seek and promote good [manfa‘a] and prevent and remove
evil [madarra]), 1T have begun by discussing this principle and its subsidiary
principles and rules. Overall, the principle includes obligations not to harm
others, including not killing them or treating them cruelly, obligations to take
full account of proportionality in order to produce a net balance of benefits
over harm, and obligations to honor contractual agreements. Islamic bioeth-
ics regards this principle of beneficence and nonmaleficence as central in the
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Islamic conceptions of health care. More importantly, the moral duty to work
for the common good of society renders the subsidiary twin principle of be-
neficence and rejection of harm as the derivatives of the fundamental doctrine
of rational good and evil, accessible to all reasonable people. The theological
justification for the principle derives its validity from the doctrine that all God’s
acts are founded upon specific purposes. Since it is inconceivable that God’s
purpose can be evil, responsibility for the act with a purpose other than be-
neficence reverts to the human agent. All human actions are undertaken with
a purpose to either promote the benefit or avert the harm of the agent. In both
cases the benefit or harm could be connected to this or the next world. Reli-
gious ordinances in Islam are derived on the basis of assessing benefit and
harm. Each religious ordinance that has a major purpose connected with the
next world, whether it promotes benefit or prevents harm, is known as ‘ibada
(“service to God”); whereas any religious ordinance that has a major purpose
connected with this world, regardless whether it promotes benefit and prevents
harm, or whether promotion of the benefit and prevention of harm are related
primarily or secondarily to this worldly purpose, is known as mu ‘amala (“social
transaction”). These purposes connected with the necessities of life are five
in number: life, religion, reason, lineage, and property. In fact, all religious
ordinances are directly connected to these five necessities, which are indirectly
linked to politics and the administration of justice.

The Rule of “No Harm, No Harassment”

The rule of “No harm, no harassment” (la darar wa 1@ dirar f1 al-islam) is re-
garded as one of the most fundamental rules for deducing rulings dealing with
social ethics in Islam. While Shi‘ite jurists have discussed and debated the
validity of this principle because it is regarded as one of the critical proofs in
support of numerous decisions that were made in different periods of juridi-
cal development, Sunni jurists have limited their juridical discussion to the
tradition, which is the source of their reference to the principle of public good
(maslaha) in their legal deliberations. The importance of the rule is under-
scored by its serving as a justificatory principle among all jurists to deduce
fresh rulings. Moreover, what makes the rule authentic is its ascription to the
Prophet himself. Jurists belonging to different legal schools are in agreement
that the rule was set by no less a person than the founder of Islam.!” For ex-
ample, Sulayman b. ‘Abd al-Qawi al-Taf1i (d. 1316), the Hanbali legal theorist,
in providing the justification for the principle of the public good, affirms the
ascription of the tradition on “No harm, no harassment” to the prophet and
regards it as one of the most important sources in the area of social transac-
tions.'”” Hence, whether from the point of transmission or from the congruity
in the sense conveyed by it, the jurists have endorsed its admission among the
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rules that are employed in making decisions that pertain to the social and po-
litical life of the community. In fact, the Shafi‘i-Sunni jurist al-Suyuti regards
“No harm, no harassment” as one of the five major traditions that served as
authoritative sources for the derivation of the rules on which depended the de-
duction of legal-ethical decisions in the Shari‘a.'® In addition, he affirms that
the majority of juridical rubrics were founded on the principle of “No harm, no
harassment,” and that closely related to this principle are a number of other
rules, among them this one: “Necessities make the forbidden permissible, as
long as it does not lead to any detriment.”'** However, Shi‘ite jurists have taken
up the rule in their works on legal theory, analyzing it in much detail to render
it as one of the foundational principles in social ethics. In what follows, I have
basically followed the theoretical exposition of the rule by Shi‘ite jurists, with
a clear emphasis that there is a consensus among all Sunni and Shi‘ite jurists
that the principle serves as a major source for resolving contemporary issues
in medical practice.

According to Shahid al-Awwal, “No harm, no harassment” is among the
five major rules that shaped the new rulings in the area of interpersonal rela-
tions. These are as follows:

1. “Action depends upon intention.” This rule is deduced from the tradi-
tion related by the Prophet: “Indeed, actions depend upon intentions.”

2. “Hardship necessitates relief.” This rule is inferred from the tradition
that says: “No harm should be inflicted or reciprocated.”

3. “One needs certainty.” To continue an action requires linking the pres-
ent situation with the past. This rule is rationally deduced on the basis
of a juristic practice that links present doubtful condition to the previ-
ously held certain situation to resolve the case.

4. “Harm must be rejected.” This rule is deduced on the basis of the
need to promote benefit and institute it in order to remove causes of
corruption or reduce their impact upon the possibility of having to
choose the lesser of the two evils.

5. “Custom determines course of action.” The rule acknowledges the
need to take local custom into account when making relevant rul-

ings.!®

Defining the Rule of “No Harm, No Harassment”

There are two key terms in the rule that require careful examination. Both
these terms have implications for its application in deriving ethical-legal judg-
ments. The first term in the famous tradition that I have translated as “harm”
is darar. Its lexical meaning consists of “detriment, loss,” the opposite of “ben-
efit.” The term connotes any detriment or loss suffered by a person to himself,
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his property, dignity, or personal interest. Moreover, whether intentional or
unintentional, it is an act committed by one person against another. The sec-
ond term is dirar which I have translated as “harassment.” Its lexical meaning
conveys “harming, injuring, or hurting in return.” According to some lexicog-
raphers, it is synonymous with darar and is added in the tradition as a corrobo-
rative. However, the precise translation of the rule based on the lexical sense of
the two key terms is as follows: “There shall be no harming, injuring or hurt-
ing, of one man by another, in the first instance, nor in return, or requital.”1%

The next part of the tradition that needs clarification is the negative particle
la. The particle “no” negates a thing and connotes absence of that thing which
it negates. In a sentence like “There is no man in the house,” the negation
rules out the possibility of such existence in that house. However, this type of
negation is not intended in this tradition, because we know that harm does
exist in the world and people do experience it in their everyday contact with one
another. It is for this reason that jurists have endeavored to give reasons for the
negation of harm in this tradition. Certainly, in this case, the negation does not
mean absence; it simply means that one should not inflict harm or evil, which
is the result of a specific, unjustified, intentional or unintentional action com-
mitted by one party to another. Taken in this sense, the negation communicates
that any command by the sacred lawgiver must be free of harm in its execution.
For instance, if taking certain kinds of medication proves to be detrimental,
then, according to this rule, it is obligatory to stop taking it even though it is
normally considered curative or beneficial. In other words, the negation is actu-
ally applied to the ruling about harm, which is omitted in the tradition by the
Prophet. Thus interpreted, the negative command should read, “There shall be
no [ruling that will lead to] harming of one man to another.”

However, others have pointed out, perhaps correctly, that the negation
actually has a bearing on the final judgment that incorporates the subject of
harm. It resembles the negation in the following: “The one who doubts too
often must ignore the doubting because his doubt is no doubt at all.” Since the
person experiences constant doubt, this situation produces a changed negative
ruling, requiring the person to ignore his/her doubt, based on the harm that
is caused by frequent doubt. Another way of putting this is to consider the rul-
ing that says: “It is obligatory for a physician to administer medication when a
patient is ill.” However, if for some reason giving that treatment causes more
harm than good, then the obligation to administer that medicine will change
to prohibition. Accordingly, the negative command in the Prophet’s tradition
would read, “There shall be no [adopting of a course of action that leads to]
harming of one man to another.” In other words, the negation in the tradition
applies to a course of action that might cause harm. The situation determines
the course of action. Hence, in the above example, it is not the ruling that re-
quires administering the medication that is negated; rather the situation that
causes harm is negated.'”
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In the light of the above, one can say that the negative particle in the tradi-
tion does not convey prohibition; it conveys rejection. Moreover, the harm is
not limited to the person of the agent; it is general and inclusive of all kinds of
harm, including violating someone’s rights or causing a setback to someone’s
justifiable interests. In addition, one can conclude that the tradition unmis-
takably conveys that harm has no legitimacy in Islam. The Prophet’s state-
ment explicitly forbids and removes harm from any consideration. Hence, the
statement sets up the laws that provide protection from harm in all aspects of
human interaction, more particularly, in those instances where one person’s
action may cause harm to another.

More importantly, the rule impinges on all primary obligations, which under
certain situations become suspended because of the harm that accrues to the
agent and to others in society. Since “No harm, no harassment” functions both
as a principle and a source for the rule that states “hardship necessitates relief,”
it connotes that there can be no legislation, promulgation, or execution of any
law that leads to the harm of anyone in society. For that reason, in derivation of a
legal-ethical judgment the rule is given priority over all primary obligations in the
Shari‘a. In fact, it functions as a check on all other ordinances to make sure that
their fulfillment does not lead to harm. In the case of dispute in any situation, the
final resolution is derived by applying the rule of “No harm, no harassment.” For
instance, the primary obligation of seeking medical treatment becomes prohib-
ited if it aggravates the affliction suffered under certain medical conditions.

It is important to keep in mind that “No harm, no harassment” functions
most effectively when a rule that recognizes the absolute “right of discretion”
(taslit) of an owner over all his possessions is in competition with the “No
harm” rule. Simply stated, the problem is how to protect the owner’s interests
when exercising one party’s discretion leads to thwarting another’s interests.
In situations in which the lack of owner’s discretion may harm his interests,
the jurists bypass the rule of “No harm” and simply adhere to the rule of “Right
of discretion.” However, if one party’s overriding discretion leads to hindering
another’s interests, then the jurists are faced with competing and conflicting
interests. In such a case, admitting the “Rule of discretion” to the exclusion of
the rule of “No harm” actually results in promoting the owner’s interests only.
If this occurs, some jurists prioritize the “Rule of discretion” in order to rule
in favor of the owner’s right to promote his legitimate interests. At the same
time, the rule of “No harm” also becomes pertinent in promoting the owner’s
interests by considering the probable harm that can occur if the right of discre-
tion is denied.

For instance, a person has a right of discretion over his bodily organs and
can decide to donate a kidney to save someone’s life. However, if he were to
do that without any consideration of the harm this may cause to his personal
health, this right of discretion can be restricted by the rule of “No harm.” On
the other hand, if the right of discretion is invoked for the legitimate objective
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of saving, for example, the life of one’s own child, and even if there is a prob-
ability of causing harm to oneself, the rule of the “Right of discretion” prevails
over the rule of “No harm.” In a large number of complicated clinical cases,
because the prognosis of the treatment is not always predictable with certainty,
the jurists tend to give priority to the rule of “No harm”; they avoid applying the
rule of “Right of discretion.” However, if exercising one party’s discretion (do-
nating a kidney) thwarts another’s interests (an entire family might suffer if any
harm were to befall the donor), then admitting the “Right of discretion” to the
exclusion of the principle of “No harm” actually results in promoting the own-
er’s interests. In such cases some jurists have given precedence to the “Right
of discretion,” thereby favoring the owner’s right to promote his legitimate in-
terests. The rule of “No harm” indirectly becomes pertinent in promoting the
agent’s interests by taking into account the probable harm that can occur if the
right of discretion is denied (e.g., donating a kidney to one’s child). Moreover,
the application of the rule about the owner’s absolute discretion becomes nec-
essary in situations where it is obvious that the lack of the agent’s discretion
may cause harm to his interests. Hence, in the first instance, exercise of discre-
tion promotes the agent’s legitimate interests, whereas in the second instance,
it thwarts his legitimate interests, thereby causing harm.

One more instance of competing interests is a case in which the owner
exercises his discretion without any justification to promote or prevent benefit.
He simply undertakes something for amusement. Here the rule of “No harm”
becomes preponderant in providing the ruling, regardless whether that action
causes or reciprocates harm. Actually the tradition that bears the rule narrates
a story of a man who had a legitimate right to pass through his own property in
order to get into the garden where the neighbor’s house was located. But this
passing through, done frequently and even in the exercise of his own discretion
over his property, invaded the privacy of his neighbor, making it uncomfortable
for that family. The case was referred to the Prophet for judgment because the
owner of the property refused to comply with simple courtesy of announcing his
arrival before entering the garden. Several alternative solutions were presented
to the owner, which he turned down by the mere fact of his claim to the right of
discretion. Hence, the Prophet sidestepped the “Right of discretion” and pointed
to the fact of harm caused by this intrusion in the privacy of the neighbor, set-
ting the precedent that prompted the exercise of the principle of “No harm, no
harassment.” In other words, the rule of “Right of discretion” in this story is
made ineffective by “No harm” because exercise of discretion is restricted by
consideration of harm and harassment. Any unreasonable exercise of discre-
tion, which neither promotes nor thwarts the agent’s interests, is forbidden. But
who defines what is reasonable or unreasonable in the matter of the exercise of
discretion? At this point, custom and culture provide the guidelines.

In the Shari‘a, the definition of harm and harassment in a negative sense
depends upon custom (al-‘urf), which determines its parameters. Custom also
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establishes whether harm to oneself or to another party has been done in a given
situation. If custom does not construe a matter to be harmful, then it cannot
be admitted as such by applying the rule itself, nor can it be considered as
forbidden according to the Shari‘a, even if the matter is lexically designated
as “harmful.” It is important to keep in mind that ultimately it is the sacred
lawgiver who defines the parameters of harm. However, if custom regards as
harmful something for which revelation oftfers no specific evidence against, the
harm in that situation becomes more broadly defined as conditions that lead
to injustice and the violation of someone’s rights. Moreover, harms differ as to
who is causing the harm, as with self-harm and harm caused by another party.
Hence, one’s social status, culture, and the time in which one lives play a role
in defining harm. Harm is relative to the person who experiences it. Therefore,
what appears to be wrong prima facie and is regarded by one party as a harmful
act may not be considered wrong or unjustified by another. Human experience,
although subjective, attains considerable importance in the evaluation of the
kind of harm that is to be rejected in the rule of “No harm, no harassment.” The
context in which the Prophet gave the rule clearly leaves the matter of harm
to be determined by the situation. In the report that speaks about the harm
caused by an inconsiderate neighbor who violated the privacy of his neighbor,
it was a case of harmful invasion by one party of another’s interest. To be sure,
the rule of “No harm, no harassment” allows for the ruling that one must not
become a cause for harm.'

The application of the ruling to reject harm has no bearing on the assess-
ment of the actual situation when a person is going through setbacks to his
interests. Nor does the lawgiver’s admission of harm in certain situations as
a contributing cause for some rulings that require reparation or compensa-
tion. In the final analysis, it is the personal assessment of harm that functions
as an important consideration in determining related obligations. Hence, for
instance, when a person is sick, she determines whether she can keep the fast
of Ramadan as required by the Shari‘a in consideration of the harm that fast-
ing can cause. Regardless of the criteria one applies to determine the level of
harm, whether it is less or more, once custom establishes its existence, then
the Shari‘a endorses it as equally so, even when there might be a difference
of opinion as to what forms of harm are more detrimental. In any case, when
such a difference of opinion occurs, the law requires following the decision that
leads to least harm and that causes the least damage to one’s total well-being.

A number of subsidiary rules are related to the rule “No harm, no harass-
ment,” including the second rule, “Hardship necessitates relief,” which be-
comes almost part of this rule. In addition, a number of traditions and verses
of the Qur'an are cited to support its admission as a source of legal-ethical
decision-making in order to seek benefits and avert sources of harm, or to
choose the lesser of two plausible evils. In general, Muslim jurists mention
subsidiary rules in various other contexts dealing with interpersonal relations
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to correlate the establishment of good with the prevention of malevolence.
Moreover, they provide guidelines that govern situations in which a person
has to choose between two evils that appear to be equal, or a situation in which
one of the two equal evils has preponderance because of external or internal
causes. It is important to keep in mind that although the jurists do not mention
or allude to any traditions in support of the rule directly, in different contexts
of applying the five rules they assert that these are figured out on the basis of
the four principal sources of Islamic jurisprudence: the Qur’an, the Tradition,
consensus, and arguments based on reason.'” Moreover, some jurists justify
the rule “Hardship necessitates relief” on the basis of the same tradition that
sets up the rule “No harm, no harassment,” that is, “No harm shall be inflicted
nor reciprocated.”!'

However, the question remains as to when the rule can be promoted to
the status of a principle that had wider application in matters related to social
ethics. The problem in applying the rule was connected with the determination
of actual harm. Was this harm objective enough to overcome subjective as-
sumptions about it? As discussed above, the tradition uses the word “harm” in
its broadest sense to include any setback suffered by a person, whether phys-
ical or psychological. Hence, in the case of terminally ill patient, if the medical
decision to prolong life leads to more harm for the patient and his immedi-
ate family, then to start him on life-saving equipment is regarded as causing
further harm to the patient’s and his family’s well-being and hence is forbid-
den. However, once the person is already on the life-saving equipment, then
stopping the treatment is non-permissible unless the prognosis is based on
certainty. At the same time, the human experience of harm is key to its actual
assessment as such. However, there is evidence in the juridical assessment of
the concept that suggests that even when certain acts appear prima facie to be
wrong and unjustifiable, it is not possible to attach absolute meaning to them.
Obviously, there are acts that are regarded as being detrimental, which stop
being so as soon as their negative aspect is overcome. This was particularly true
in matters that dealt with acts that were classified as being harmful in the area
of both God-human and interhuman relationships.!! Following this difficulty
in determining its reality as harmful, there was another difficulty arising from
consideration that the divine lawgiver does not legislate anything harmful to
people. In other words, God does not require people to do anything that would
necessitate inflicting harm on oneself or on others. There are two verses in the
Qur’an that refer to the rule as a negative injunction, in the situation related to
conflict between two harms or between harm and benefit, and the lawgiver’s
giving preponderance to the weightier among them: “They will question you
concerning wine and arrow-shuffling. Say: ‘In both is heinous sin (ithm), and
uses (manafi‘) for men, but the sin in them is more heinous than the useful-
ness’”” (Q. 2:219) and “If it had not been for certain men believers and cer-
tain women believers whom you know not, lest you should trample them, and
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there befall you guilt unwittingly on their account. . . .”(Q. 48:25) These two
passages are interpreted to convey the negative injunction against inflicting
or reciprocating harm. There is no normative ranking proposed in them. In
cases of conflict, not harming is given preponderance, but the guidelines vary
with circumstances, providing no a priori rule that requires avoiding harm over
providing benefit. They simply require weighing an action in a circumstance
of conflict in terms of its potential for preventing and removing harm and pro-
moting good.

Some Shi‘ite jurists regard the tradition that states the rule “No harm,
no harassment” as the source for a juristic principle. They report several other
traditions that speak about negation of harm in all matters related to human
interaction to support this view.""? In fact, as these scholars maintain, since
the tradition “No harm, no harassment” is reported by all schools of thought
among Muslims, it should be accorded the status of one of the most important
principles (asl) that is a source of a large number of ordinances regarding inter-
subjective relationships.'?

Other Shi‘ite scholars have permitted carving out a precedent by including
the rule about rejection of harm in their discussion about legal theory. They
have afforded it a prominence that is enjoyed by other principal sources like
the Qur’an and the Tradition in deriving new rulings. The question of com-
pensation looms large in the rulings that regard the person causing harm as
being responsible for providing appropriate compensation. Once legal author-
ity establishes that harm has occurred, the application of a rule that relieves
a person of responsibility for compensating the victim becomes pointless, es-
pecially when the person is definitely responsible for causing the harm and
the payment of compensation. Using a rational argument, these jurists have
contended that it is reasonable and even natural to expect the person who has
caused the harm to another be held responsible for the compensation. In fact,
both causing harm and reciprocating it require restitution in the Shari‘a. In
other words, one cannot escape paying the compensation by resorting to the
rule of “Relief from responsibility” when the rule of “No harm” holds one re-
sponsible for compensation. In line with the necessity to compensate the vic-
tim of harm, some Shi‘ite jurists have ruled that although causing any kind of
harm to oneself or to another person is forbidden, one should definitely avoid
those harms in which the victim cannot be compensated, as specified in the
sacred law. The responsibility to compensate in cases of harm and harassment
is ingrained in human nature and confirmed by the sacred lawgiver, who has
not ruled anything that might cause harm without taking into consideration
due compensation. For various situations in which an agent might suffer a
setback to his interests the Shari‘a has determined a fixed level of compensa-
tion. And, in situations that are not covered there, the Shari‘a has permitted
a fair settlement through arbitration as long as the validity of the claim is
indisputable.!*
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In sum, most jurists have accepted the rule of “No harm, no harassment”
as being one of the principal sources of legal-ethical decision-making. Some
others have regarded the rule being closely related to another rule that states,
“No constriction, no distress,” regardless of whether constriction or distress is
caused by God or by human being. They mention three significations of the
tradition “No harm, no harassment”:

1. It simply signifies the proscription (al-nahy).

2. It simply signifies proscription of harm without compensation.

3. It means that God does not wish harm for his creatures, neither from
him nor from human beings.

The third meaning is regarded as being closest to what the tradition denotes
and to what reason and the practice of the community indicate. Many jurists
base their decisions on the “No harm, no harassment” rule. They also mention
the traditions that support the use of this principle in the juristic method of
deduction. “No harm, no harassment” is a well-established enduring principle,
validated by long-standing traditions and the practice of scholars, who have
viewed it as a valuable aid for promoting tolerance and averting social harm
and hardship.

An obligation not to inflict harm (nafy al-darar) has been closely associ-
ated in Muslim ethics with an obligation to promote good (istislah). As a mat-
ter of fact, obligations of nonmaleficence and beneficence are treated under a
single principle, istislah (promoting good). Obligations to promote good cannot
be fulfilled without taking stringent measures not to harm others, including
not killing them or treating them cruelly; without fulfilling one’s obligations to
take full account of proportionality in order to produce net balance of benefits
over harms; and without fulfilling one’s obligations to honor contractual agree-
ments. Accordingly, Islamic bioethics regards the principle of “No harm, no
harassment” as central to the Islamic conceptions of health care. It is for this
reason that there is constant evaluation of the situation to prioritize obligations
of preventing harm in order to make a final ethical decision. In cases of conflict
between probable harm and probable benefit, each individual case of such a
conflict requires careful weighing of the rule that states, “Preventing or remov-
ing harm has a priority over promoting good.” To be sure, the principle of “No
harm, no harassment” has as its source in both the revelation and reason. Rea-
sonable people are capable of recognizing the sources of good life in the sacred
texts and human intellect.

However, whether the obligation not to inflict harm can be regarded as one
of the principles or rules of the bioethical system is contested by the Muslim
jurists. To be sure, even the rationalist-objectivists, that is, the Shi‘ites and the
Sunni-Mu ‘tazilites, who regard human reason to be the sole judge in determin-
ing harm or benefit, have debated the centrality of this obligation in ethical de-
liberations in all fields of human interaction, including biomedical conditions.
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In almost 9o percent of cases confronting healthcare providers in the Muslim
world, the issue of inflicting or reciprocating harm is at the heart of the ethi-
cal deliberations. In the cases studied for the present work, the jurists almost
unanimously provided reasons for their rulings based on the obligation not to
inflict harm. For example, in the rulings against human cloning, most jurists
refer to the infliction of harm on the well-being of an offspring who would be
deprived of normal parentage, regarded as a necessary condition for the healthy
upbringing of a child. Or in the rulings against population control through
abortion, the references all point to the harm that could be done to the moral
fabric of society through the legalization of abortion.

As a subsidiary rule, “Preventing harm has a priority over promoting good”
also provides the jurists with the principle of proportionality. This principle is a
source for the careful analysis of harm and benefit when, for example, a medical
procedure prolongs the life of a terminally ill patient without advancing a long-
term cure. The principle also allows for reasoned choices about appropriate
benefits in proportion to costs and risks for not only the patients but also their
family. It is well known that in many complicated cases, decisions about the
most effective medical treatments are based on probable benefits and harms
for the patients and their families. Islamic bioethics requires that medical pro-
fessionals and healthcare providers ascertain the implications of a given course
of medical procedure for a patient’s and the patient’s family’s overall well-being
by fully accounting for the probable harm or benefit. The principle of “no harm,
no harassment” thus is critical in clinical settings where procedural decisions
need to be made in consultation with all parties to a case and with a sense of
humility in the presence of God: There is nothing for humans to do but to
strive to do their best.
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Health and Suffering

No affliction befalls, except it be by the leave of God. Whosoever believes in
God, he will guide his heart. And God has the knowledge of everything.
—Qur’an 64:12

The problem of suffering in the context of death and disease is an existential
rather than a theological problem. All religions have responded to the question
of suffering as a form of evil, in both its moral and physical manifestations.
But the challenge of physical suffering as a form of teleological evil, with its
psychological and cultural overtones, has loomed large among healthcare pro-
fessionals, who often face patients who are seeking to understand why they
have been subjected to such pain. A closer look at the ways a cultural-religious
tradition handles moral and physical evil might aid in the quest to understand
the reasons for human suffering and pain.

Moral evil is an instance of intentional ill will or wrongdoing perpetrated
by a free human agent—or agents—that results in some harm or violation
either to the agent, to an entity external to the agent, or both. In such cases the
responsibility rests with the individual(s) who willfully committed the act. The
act may give rise to an inner existential struggle with pangs of conscience oc-
casioned by the violation of some moral standard. Such bouts of remorse are
often attended by feelings of sin and guilt that may strike the evildoer as the
retributive or punitive measures of a superior power that mysteriously controls
human destiny.

Physical or natural evils, on the other hand—for example epidemics,
storms, and earthquakes—arise from physical, biological, or even social causes
but are not instigated by a human agent. Most religious traditions regard illness,
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whether individual or collective (e.g., great epidemics), as a kind of physical evil,
experienced as an aggression from mysterious sources over which individuals
have no control. In contrast, a disease or debility resulting from bad habits —such
as a heart attack caused by overeating or an injury suffered because of reckless
driving—is considered an instance of both moral and physical evil, combining
personal culpability with circumstances beyond human control.

In Islam, naturally caused evil is a grim reminder of human fragility and
mortality, whether the source of misfortune is an external power like God or the
internal agency of human fallibility. The suffering that attends such natural or
physical evils is often regarded as some sort of divine punishment, a divinely
sanctioned evil inflicted to teach humanity in general—as opposed to a particu-
lar person—a lesson in humility. By contrast, the guilt and suffering that attend
the evil perpetrated by a free human agent are often viewed as the just deserts
of the wrongdoer. Here the correlation is drawn between the freely committed
evil and the personal suffering endured by the human author of the evil.

Because suffering can result from either natural or moral evil, we are
obliged to examine the concept of good health in Islam, especially insofar as
this is regarded as part of a person’s obligation to avoid undue pain and suf-
fering. The Arabic word sihha (“sound” or “health”) is rich in connotations.
Like the word salama (also “sound” or “health”), it conveys the wholeness and
integrity of a being that generates a sense of security. Further, it connotes a life
of balance and moderation that avoids behavioral extremes. Disturbing this bal-
ance of sihha causes a physical ailment. The Qur’an lays down the golden rule
about moderation: “O children of Adam, . . . eat and drink the good things you
desire, but do not become wasteful” (Q. 77:31). Imbalance or overindulgence in
the enjoyment of God’s bounty will lead to both physical and moral suffering.
In the moral sense, human volition may result in the overconsumption of cer-
tain foods because of sensual indulgence rather than attention to good health.
The Prophet is reported to have advised his disciples to avoid overeating and
recommended that one stop eating before feeling full.! Another tradition traces
all sickness to a lack of moderation in eating. On this view, physical or psycho-
logical conditions beyond one’s own control dictate lifestyle adjustments in the
interests of physical well-being.

The Qur’an, as we shall see below, prescribes the pursuit of self-knowledge
as a part of maintaining good health. Physical and psychological health cannot
be taken for granted—they are a divine benefaction that depends on human
moderation in food and drink and regular physical activities, including swim-
ming and horse riding, as the Prophet instructed his followers.? Yet there are
people who suffer from illnesses that are genetically inherited, in which case
they have exercised no choice whatsoever. It is this kind of suffering that raises
questions about God’s will and the existence of evil in the world. Who is the
actual author of this suffering? Is it God’s determination? Or do human choices
somehow play a role? And, as a human endures suffering, what is the role of
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faith in God and the belief'in the hereafter, the final abode of all humans, where
there is freedom from all pain and suffering?

These troublesome questions constitute a major challenge to the belief in
God’s justice and goodness. Muslims, like other peoples of faith, have struggled
to reconcile God’s omnipotence with the persistent evils of the world, including
the pain and suffering that attend illness. I do not wish to treat the problem
of theodicy beyond the context of Islamic biomedical ethics. Moreover, the pur-
pose of raising the issue of suffering in the context of disease and death is not
to provide a definitive solution to the problem, nor is it to absolve God of re-
sponsibility for evil by granting it a separate ontological status. My objective in
this chapter is to demonstrate the importance of understanding religious and
cultural attitudes among Muslims that influence their choices in healthcare
and medical treatment. None of the recently published works on Islamic bio-
medical ethics have addressed the relationship between theology and medicine
in Islam to probe the sociological and psychological dimensions of the problem
of suffering as it relates to a bioethical principle such as, “No harm, no harass-
ment.” This principle, as discussed in the last chapter, has become the major
source of bioethical decisions in the Muslim community and obliges an active
response to unparalleled medical advancements in prolonging the lifespan of
terminally ill patients.

Given the predominance of a strong theological belief in predestination
among the majority of Sunni Muslims, it is refreshing to observe a transforma-
tion from thoroughgoing fatalism to choice-oriented human action. This shift
from the hardcore deterministic orthodoxy to naturalist-rationalist theology is
subtle, yet noticeable in the areas of biomedical ethics and human rights. The
classical notions of resignation and submission in the face of death and suffer-
ing have yielded to a growing awareness of the possibilities offered by modern
medicine. In addition, modern education, with its assertive operational ag-
nostic culture, has minimized the influence of superstitious beliefs about the
human body and its ailments; yet, even today the perceived impact of hidden
maleficent powers still plagues large sectors of Muslim rural populations that
lack access to adequate healthcare facilities.

Suffering in Religious Thought

People with different backgrounds approach suffering with a wide range of
deeply entrenched cultural and religious attitudes about its causes and conse-
quences. Sometimes these attitudes undermine the efficacy of treatments that
require the patient to summon the will to fight the disease. A holistic medical
approach, which treats both psychosomatic and physical conditions, obliges
clinicians to be aware of the patient’s emotional condition and cultural back-
ground in order to formulate an accurate diagnosis and successful treatment
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plan.? What should the healthcare worker know about a Muslim patient’s reli-
gious and moral presuppositions about the nature of suffering?

Promoting such sensitivity to the patient’s presuppositions requires an
investigation of illness viewed as a form of evil. Such an inquiry should seek
to furnish objective criteria by which serious medical conditions are perceived
as evil. Such criteria will enable healthcare providers and ethicists to under-
stand, articulate, and address preconceptions that foster despair and loss of
confidence in the fight against life-threatening diseases. Usually a situation
that is negatively described as evil refers to an objective state of affairs (“It
is unbearable!”) and the subjective response (“It is harmful for the patient!”)
of a judging individual. In other words, assessing suffering as a form of evil,
either objectively or subjectively, requires a recognition of the agent, the act
of suffering, and any potential harm, all of which can influence a positive or
privative understanding of evil. When both subjective and objective elements
are present in an illness, the resulting suffering is sometimes deemed to be
undesirable and maleficent. Both physically and morally, such judgments posit
an objective standard that can be tragically harmful to the agent, quite apart
from any reference to any ontology or complex metaphysical or theological
explanation.

I regard this to be the meeting point for religious and medical views of
illness—the point at which the metaphysical and physical dimensions of
medical care come to terms with the human condition and the limitations
of human endeavors to alleviate suffering. The difference between the
religious and medical assessment of the situation is stark. Whereas religion
teaches humility and reveals human limitations in comprehending the ways
of the powerful God who gives and takes life, medicine, taking the responsi-
bility for removing the evil of pain and suffering, seeks a cure or at least a pro-
longation of life, irrespective of the wishes or intentions of any divine agency.
This stark difference is further underscored by the religious approach to ill-
ness, which inculcates faith in God’s goodness and an acceptance of suffering
as part of the overall divine plan for humanity’s spiritual and moral develop-
ment. Medicine, on the other hand, displaces God and empowers humanity
to take charge of its destiny, to seek to overcome suffering rather than to pas-
sively accept it as a divinely ordained fate. Religion emphasizes the finitude
of human life and reminds humanity not to defy God’s will to take life at a
predetermined time known to God alone. In contrast, medicine today seem-
ingly unburdens God by taking the entire responsibility for determining a
patient’s lifespan through technological intervention. The everyday human
condition, as witnessed by all of us at one time or another, is too concrete
to deny as we see our loved ones departing this life, having suffered untold
misery, loneliness, and vulnerability, while the medical team struggles to save
that life. In the traditional view, when the time comes for the person to depart,
then she has to leave everything behind: family, wealth, and status: “All that
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dwells upon the earth shall perish; except the face of thy Lord, majestic and
splendid” (Q. 55:20).

The reality of human suffering and the endeavors to overcome that suffer-
ing make religion and medicine partners in serving humanity. Hence, religion
and medicine must work together in understanding moments of suffering and
death and collaborate in providing explanations for those who are especially
troubled by the suffering of the innocent. Throughout recorded history
religious leaders and medical practitioners have collaborated in trying to un-
derstand why human beings suffer. This quest to explain suffering is rooted in
the human mind’s inherent tendency to question the discrepancy between the
ideal and the real, especially in glaring cases such as the suffering of children
and the poor, or the prosperity of the wicked. Such meditations have given rise
to theodicy, the attempt to justify the omnipotence of God in the face of earthly
evil and suffering.

Medical science seeks to cure or attenuate the illnesses that cause pain
and suffering. The relief of human suffering through curing and healing is
the main justification for investing large sums of money in healthcare institu-
tions. Because all humans will experience illness at some point in their lives,
both physicians and nurses are obliged to approach suffering with the requisite
cultural-religious sensitivity. Modern bioethics, deeply rooted in the dominant
intellectual culture marked by a radical reduction of the religious to the moral,
tends to ignore theological questions connected with understanding the evil
of human suffering, whether divinely ordained or humanly acquired. For a
bioethics rooted in a religious or sacred tradition such as Islam, ethical issues
are bound up with God’s will. While both secular and religious bioethics seek
to reduce pain within ethical boundaries, religious bioethics goes further in
nurturing hope and trust in God in the face of incurable illness. Hence, in the
case of physician-assisted suicide, while both secular and religious ethicists
object to PAS as a resolution of human suffering, religion raises a fundamental
question about granting such prerogatives to humans, who are viewed as stew-
ards rather than owners of their bodies. Some objections to physician-assisted
suicide are prudential: PAS may compromise the public’s confidence in the
doctor’s healing role. Humanitarian treatment of terminally ill patients is a
deeply ingrained aspect of religious traditions of compassion and mercy. Ac-
cordingly, biomedical ethics dovetails with a religious tradition in a way that
should promote greater understanding between secular medical science and
theodicy, which recognizes death as a station on the path toward eternal life.

Understanding suffering is central to Islamic bioethics. In Muslim theol-
ogy, human suffering in any form raises the question of God’s knowledge of
and power over human beings. The belief in God’s omnipotence is the most
important idea in Muslim theology. Muslim theologians differentiate between
God’s attributes of essence and action. Unity of God is an essential attribute
(sifa dhatiya) of the divine being; whereas God’s power and justice are part
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of God’s attributes of action (sifa fi‘liya) that impact upon human well-being.
What raises serious questions about human suffering, consequently, reverts
to the doctrine of divine omnipotence and justice rather than to God’s unity.
God is the creator of all things, including human destiny (qadar) on earth and
rewards and punishments in the hereafter. Such a deterministic concept of
human action gives rise to the problem of reconciling divine predetermination
of human action with divine justice, which entails God’s punishment of the
wicked and his rewarding of the righteous. This aspect of the problem of
theodicy, as I will show presently, arose out of statements from the Qur’an
and the Tradition. In the context of health care, the idea of God’s omnipo-
tence has enormous implications, breeding a quietism that discourages the
ill from prying into God’s unfathomable ways and encourages resignation to
suffering.* With modern medicine’s enormous strides in healing the sick and
alleviating suffering, the inexorability of God’s decrees provides little comfort
to those who want to see an end to agonies of incurable diseases.

Muslim theologians have striven to comprehend the rationale of the suf-
fering of innocents —for instance, of children and even animals. Explanations
of the suffering of bad people, even though unconvincing, have been easier
because of the evident link between sin as cause and suffering as effect. But
how, then, does one account for the suffering of innocent children? There will
be ample opportunity to discuss the suffering of children in the chapter on
reproductive technologies and genetics and the unprecedented devaluation
of defective fetuses. At this point, I will discuss general responses offered by
Muslim theologians.

Some readers may be looking for an “official” Islamic position on doctrinal
matters that bear on medical practice. In the absence of an officially organized
and recognized theological body such as the Vatican Council in Catholicism, it
is important to keep in mind that such an “official” position is nothing more
than a provisional claim. It is not helpful for outside observers to think of Ts-
lamic opinions in monolithic terms on any theological or ethical matter.® In
fact, plurality in matters of belief and practice is inherent in Islam, which, like
Rabbinical Judaism, invests the power of interpretation and decision-making
not in an institution like a church but in the experts of religious-juridical mat-
ters, the ulema. Hence, for the sake of brevity and clarity in expounding Mus-
lim views on health and suffering, I will not dwell on distinguishing views as
being strictly Sunni or Shi‘ite. As we shall see in this chapter, it is not unusual
to find contrary views about freedom of will and predetermination within a sin-
gle school of thought. Moreover, although it is not impossible to identify certain
theological trends as being generally espoused by the Sunnis or Shi‘ites, it is
misleading to insist on their dogmatic uniformity, even within the same school.
Though it is common to describe the Sunni position on human suffering as
being predeterminist, the Sunni-Mu‘tazilites believed in human responsibility
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for suffering. My sole purpose in clarifying Muslim theological positions is
to speak to medical practitioners and remind them to attend to a patient’s be-
liefs as an integral part of the healing process; the Muslim views of God’s jus-
tice matters to their practice. In addition, I speak to Muslim theologians and
encourage them to continue working on theodicy questions, for they are not
merely speculative concerns.

Suffering in Arabic Lexicon and Thought

The Arabic word musiba, which connotes suffering or affliction caused by
events that lead to some form of harm or loss (darr or durr), relates to Mus-
lim beliefs about the omnipotence and omniscience of God. Closely related to
the issue of affliction and harm is the everyday expression in Muslim culture
that connects the occurrence of suffering to God’s “permission” (idhn). It is
common to express one’s sympathy for someone’s loss or illness saying, bi
idhni-llah or bi mashiyati-llah: 1t happened with God’'s “permission” or God’s
will —that is, God decreed the causal links that led to the loss of health, and,
if he did so, it must have been for the best. However, such a statement creates
two distinct theological problems: either imputing evil to God or upholding an
extreme voluntarism, that is, predeterminism, which would lead one to doubt
causal connections between sin and undeserved suffering.

Unmerited suffering is likely to make people doubt God’s goodness, even
if such suffering turns out to be the cause of some greater good. In a similar
vein, the promise of the future reward of the righteous in the hereafter does
little to placate a righteous person’s fear of earthly misery and suffering. The
idea of predetermined suffering implicates God in the authorship of an act that
seems to cause both physical and moral evil. More critically, the problem of
undeserved physical evil generates a struggle between hope and despair—an
inner conflict that arises often in the face of the grim reality of inherited dis-
eases like cancer. In their endeavor to absolve God from any blame for con-
cocting physical evil, Sunni-Ash‘arite theologians defended God’s goodness,
asserting that whatever happens, “happens for the best.” They devoted a great
deal more attention to God’s omnipotence than to human freedom, pushing
the problem of evil deep into the realm of theology, thereby pushing ethics and
psychology aside. Ironically, the more they conflated the problem of evil with
God’s absolute will, the more they absolved humans of responsibility for moral
evil. Ash‘arite theology lost its importance because of this emphasis on God’s
will. The neglect of the human, psychological dimension of evil had ramifica-
tions in the field of education, where human behavior is scrutinized in terms
of human intention and the capacity to execute a plan and to perform an action,
good or bad. The Sunni-Mu‘tazilites and the Shi‘ites therefore undertook to
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explain the ethical and psychological dimensions of human action and indi-
vidual responsibility for moral evil.

The scriptural sources of Islamic thought do not always provide theo-
logically consistent accounts of the existence of evil in the world. Amid these
ambiguities a diversity of scholarly interpretations has flourished. The cryptic
nature of some of the scriptural language about God’s role in creating or “per-
mitting” evil in the world contributes to the problem of understanding evil.
Moreover, one can detect an unofficial state theology at work in furthering an
unquestioning submission to the all-powerful God that engenders a kind of
psychological numbness on the question of evil in society. The result is a quiet-
ism and acceptance of adverse social and political conditions that fails to hold
the authorities responsible for their unjust behavior. There is overwhelming
historical evidence to show that under the Umayyad rulers (660-748 CE), the
state policy was to perpetrate a belief in the absolute will of God that prede-
termined all human action, including the evil conduct of those in power, in
order to contain growing discontent and opposition to the dynasty.® Selected
verses of the Qur'an were cited to inculcate the belief that human suffering
is a form of divine punishment to be accepted passively, without questioning.
Everything is the best that it could be because it is willed by God. Hence, there
is no need to do anything about suffering. In fact, an active response aimed at
combating suffering in society might be deemed impious. In the recent case of
inoculation against polio in Nigeria, religious authorities discouraged Muslims
from getting inoculated because, they contended, the program was a Western
conspiracy to make Muslims sterile and a defiance of the will of God, who
had determined that the Muslim community should become more numerous
than other faith communities.” In the developing world it is not uncommon to
observe such conspiracy theories, which often generate passivity and resigna-
tion among the most desperately poor and diseased peoples of Africa and the
Middle East. The increase in the number of AIDS victims in African countries
has been blamed on the religious attitudes that propagate a deterministic, qui-
etist theology based on the sin-suffering doctrine.

Does God Permit Natural Evil?

The Qur’an is the foundation of Muslims’ belief system.® Accordingly, Mus-
lims regard the Qur'an as an indisputable, authentic authority. The Qur’an,
however, is not a systematic work of Muslim theology. There is no methodical
exposition of any doctrine in it. In fact, creedal issues are treated in the form of
short responses offered piecemeal, as circumstances dictated, throughout the
twenty-three years of the prophetic mission. This feature of the Qur’an makes
it imperative to discern historical context in order to interpret the intent of
the wording of relevant passages. The task is not easy because classical com-
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mentaries do not always record the occasions of specific responses. There are
passages in the Qur’an that suggest that there must have been a discussion of
a particular instance of naturally caused human suffering in which the author-
ship of the evil was at issue: Was it God? A human being? The responses are re-
corded in the verse, depending on the case that was presented to the Prophet.

The subject matter is of utmost importance to the faithful even today:
if God is all-powerful and all-merciful, then why does natural evil exist? It is
self-evident that the most difficult task of any religion is to reconcile faith in
God’s benevolence with the suffering of innocents. One classic argument based
on traditional theodicy—that we need to suffer pain and disease in order to
appreciate the blessing of good health—appears to be incompatible with the
scriptural descriptions and assurances of God’s goodness and justice. Re-
ligious traditions often appear to justify the existence of evil in any form as
a sort of divinely instituted punishment for humanity’s moral and spiritual
failures—perhaps for religious disobedience or lack of human response to di-
vine calling. However, even a cursory understanding of the historical condi-
tions in seventh-century Arabia suggests a far more complex picture.

The context of the scriptural references must be decoded to explain the
apparent contradiction regarding the authorship of evil as explained in two
separate verses in the Qur’an: in one it declares good and evil to be from God
(Q. 57:22); in the other it imputes evil to human beings (Q. 4:67). A further
complication that obscures this decoding is the ideological and sectarian
exegesis of the verses under investigation. If a researcher is unaware of the
exegete’s sectarian affiliation, then she may end up generalizing and attribut-
ing universalizing opinions that are maintained only by a specific school of
thought.

A meticulous reading of the sections of the Qur'an that deal with self-
inflicted miseries points to the vulnerability of human life in the difficult condi-
tions of living near the desert. The intricate interaction between humanity and
a harsh physical environment often gives rise to the natural evils that human
beings face. In addition to natural causes of physical evil, the Qur’an speaks
about affliction that “your own hands have earned” (Q. 42:29). In one place
the Qur'an addresses the suffering that occurs on the battlefield, reminding
the faithful that they did not suffer anything more than what they had suffered
before they became Muslim or joined the Prophet in his struggle against the
hostile unbelievers of Mecca:

Why, when an affliction visited you, and you had visited twice over
the like of it, did you say, “How is this?” Say [to them O Muham-
mad]: “This is from your own selves (emphasis added); surely God
is powerful over everything; And what visited you, the day the two
hosts encountered, was by God’s leave, and that he might know
the believers; and that he might also know the hypocrites when it
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was said of them, ‘Come now, fight in the way of God, or repel!””
They said, “If only we knew how to fight, we would follow you.”

(Q. 3:166-67)

The passage provides the context in which the question about the source of
affliction was raised and the response was, “This is from your own selves.” Ap-
parently, the Prophet’s followers believed that as believers they were immune
from the suffering caused by combat, but the Qur’an countered that their bat-
tlefield affliction was their own doing; moreover, they had also suffered some-
thing similar before they joined the community. Such a contextual reading is
essential to understanding the Qur’anic statement about human affliction as
a matter of human agency. Clearly, the source of this affliction is the human
being. In fact, the Qur'an emphatically absolves God from committing any
wrongdoing, which is squarely blamed on human beings. “God wronged them
not, but themselves they wronged” (Q. 3:117). Since human beings are endowed
with cognition and the freedom to choose their course of action, they carry the
responsibility of its consequences. This freedom of choice is also the source
of moral evil. God does not will evil for human beings. Actually, as the Qur'an
reminds human beings, if God “should hasten unto men evil as they would
hasten good, their term would be already decided for them. But we leave those,
who look not to encounter us, in their insolence wandering blindly” (Q. 10:11).

In describing the evil conduct of the Pharaoh’s army that was pursu-
ing the Children of Israel as they were crossing the Red Sea, not believing
that they would encounter God for their wrongdoing, the Qur'an declares,
“Surely they were an evil people, so we drowned them all together” (Q. 21:70).
Consequential affliction as something that the agent deserves does not in it-
self give rise to the historical problem of theodicy in the Qur'an. However,
as soon as the Qur’anic verse attributes both good and evil to God as in this
particular verse ‘Every soul shall taste of death; and we try you with evil and
good for a testing’ (Q. 21:35), the Qur’an becomes entangled in the quandaries
of traditional theodicy.

The Qur’an offers no explanation or defense of God’s ways of dealing with
human existence. Hence the resolution of theodicy that arises because of afflic-
tion that exists “by leave of God” requires an insight into the concept of life to
come, the hereafter (al-akhira), and the kind of moral responsibility it generates
for reasonable people, regardless of their religious affiliations. The belief in
the accountability for one’s conduct in the world to come provides the ethical
impulse for weighing the ethical pros and cons of one’s decisions. Faith in the
world to come sustains the idea of a just, rewarding God who will compensate
the righteous for what they have endured in this world. Faith in a transcendent
God rather than the rational understanding of the philosophy of evil brings
about necessary confidence in divine wisdom—the basic argument used in
traditional theodicy.



HEALTH AND SUFFERING 87

The Sin of Disobedience and Its Consequences

In Islam, physical or mental suffering is regarded as a divine penalty for those
who disobey God’s commandments. The Qur’an also speaks of God’s punish-
ment for those who disbelieve, disobey, and spread corruption on earth. It is
not so much disbelief per se, but rather disbelief that leads to destructive and
harmful behavior that leads to divinely ordained suffering. The Qur’an does
not deny the existence of either moral or natural evil. It simply connects the
evil of suffering to the sin of ungrateful disobedience, the source of which is
human rejection of belief in God. In this sense, sin, which causes suffering,
refers to the act of disobedience (ma‘siya).

The gravity of a sin of disobedience varies with the eminence of the au-
thority that has been flouted. Because God is the highest authority, disobedi-
ence toward God is a mortal sin. Offences against equals are not as grave as
those committed against a higher authority. In this sense, disobedience toward
God always constitutes a grave sin (kabira) that incurs divine punishment in
this world, the next, or both, unless the sinner has atoned for the wrongdoing;
by contrast, noncompliance with due obedience in relation to one’s equal, even
though a sin, constitutes a minor sin (saghira) which incurs divine disapproval
and requires seeking forgiveness. The most serious sins are transgressions of
boundaries set by God’s commandments; lesser sins are omissions of some-
thing required or recommended by the Tradition. Until the act of transgres-
sion takes place, no sin exists. Sin has no ontological reality because it has no
existence prior to its being performed. Once it is performed, then it consti-
tutes an act with religious implications—negative for disobedience, positive
for those sins that lead to spiritual and moral maturity and acts of obedience.

Clearly, Islam regards many forms of evil as a product of human behav-
ior, with a theologically defined hierarchy of judgments and punishments. But
does God commiit evil? Since God owes no obedience to anyone and is bound
by no commandment, no evil can be imputed to God. In contrast, humans
are bound to the limits set by the revelation, and evil can be imputed to them
as soon as they transgress those limits and defy the commandments. Evil has
no external existence beyond disobedience. In this sense, evil is not evil in
and of itself. In fact, the evil of things is not a true or absolute attribute; it is
arelative one. Goodness in the Qur’an is identical with being, and evil is identi-
cal with nonbeing; wherever being makes its appearance, nonexistence is also
implied. Thus, privative states such as poverty, ignorance, or disease imply
their opposites —wealth, knowledge, and health—which actually have a posi-
tive existence. Thus poverty is simply not having wealth, ignorance is the ab-
sence of knowledge, and disease is loss of health. In this sense poverty and
ignorance have no tangible reality; they are defined as the nonexistence of their
logical correlates. The same is the case with afflictions and misfortunes that are
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commonly regarded as evil and the source of suffering. They, too, are a kind
of loss or nonbeing, and are evil only in this privative sense. Apart from this,
nothing, insofar as it exists, can in any way be called evil or ugly. If afflictions
did not entail sickness and death—the loss and destruction of certain creatures
and the limitation of their potential development—they would not be bad. It
is the loss and ruin arising from misfortunes that is inherently bad. Whatever
exists in the world is good; evil pertains to nonbeing, it has not been created
and does not exist.

The Qur’an, then, regards the world —that which exists—as being equiva-
lent to good. Everything is inherently good,; if it is evil, it is so only in a relative,
privative sense. The mosquito that causes malaria is not evil in itself. It is evil
because it is harmful to humans and causes disease. In other words, that which
is created is a thing in and of itself, and hence a true existence; contingent exis-
tence has no place in the order of being and is not real. That which is real must
derive its being from the Creator. Only those things and attributes are real that
exist outside the mind. Relative attributes are created by the mind and have no
existence outside it.’

Accordingly, it is not the act in itself that is evil. In fact, it is almost neutral.
It receives its classification only through divine command, which in its turn
correlates to the objective nature of good. However, this objective good is good
because God has created it as such. It is subject neither to rational thinking
nor questioning. It is God’s will alone that determines its value. There are no
criteria that can in any way limit or determine God’s absolute will. So evil in the
Qur’an is not defined by any reference to an objective criterion in itself but is
reduced to that which, if performed, transgresses the limits set by God’s com-
mand. This is, then, a religious ethics of obedience to divine command.

However, in describing good as the nonexistence of evil, the Qur’an seems
to be treating evil in ontological terms. From the vantage point of God’s wis-
dom, either the world must exist according to the pattern that is particular to
it, or it cannot exist at all. A world without order or lacking the principle of
causality, a world where good and evil were not separate from each other, would
be an impossibility. It is for this reason that the Qur’an contains relatively few
references to suffering, and in those cases it is treated as the mere concomitant
of the real entities that give rise to it. Here evil is reduced to the privation of
being, and being in itself is always good. How, then, can suffering or the inflic-
tion of pain become good? The question is no longer about suffering as a form
of objective evil; it is about the relationship between God’s omnipotence and
human freedom.

The Qur’an assures human beings that the righteous will suffer no pain.
They deserve all the goods God can bestow on them, because “God loves the
good-doers” (Q. 3:142). By the same token, the wicked ought to suffer through
something imposed by God in the form of punishment, because “God loves
not the evildoers” (Q. 3:134). The Qur'an expresses outrage at the sight of
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others’ wrongdoing. Even though God is absolute in his control of the entire
universe, the Qur'an reminds human beings that God does not wrong people
but that they wrong themselves by committing evil acts of destruction and
detriment to themselves and others. Hence, it is human beings who are the
authors of their evil actions; they alone bear responsibility for their failure to
uphold the ideal of virtuous life and work in this and the world to come. This
failure is the source of human suffering. However, the Qur’an treats suffering
as a divinely ordained contingency, not as an ethical problem that casts doubt
on the idea of a just and compassionate God.

The Qur’an clearly imputes the cause of suffering to humans who have
been visited by “an affliction for what their own hands have forwarded”
(Q. 4:63). The afflicted human is expected to reflect on the positive role suf-
fering plays in sharpening awareness of God’s infinite presence. In addition,
there are passages that suggest that God has foreknowledge of suffering be-
cause “no affliction befalls in the earth or in you, but it is in a book, before
we create it” (Q. 57:22). “It is in a book” suggests that the relation of human
beings to affliction is eternally fixed. Any evils humans cause or suffer are
fixed within it. This leads to a mysterious view that the development of evil is
fundamentally immutable. However, most of the commentators on this verse
regard the affliction in general to be neutral in value, that is, neither good
nor evil. However, they distinguish natural catastrophe from the harm that
reaches human beings through injury, illness, death, and so on. The latter
occur in order to impel humans to heed to the call of faith, which requires
them to spend their wealth in the path of God and to strive physically to make
God’s purposes on earth succeed. The theological problem about that suffer-
ing that is preordained in a Book, apart from free human action, remains
unresolved. The fact that such suffering is written in a Book seems to sug-
gest a reference to God’s omniscience. Does this omniscience of God require
Muslims to believe that God has foreknowledge concerning good and evil acts
before they existed, from eternity?

The adverse ramifications of belief in God’s foreknowledge cannot be over-
stated, if God’s foreknowledge is understood in terms of all suffering being
written on the finite preserved tablet (al-lawh al-mahfiiz)."* Is God’s foreknowl-
edge, then, the real cause of suffering? Or, does it mean that God, in his om-
nipotence, can remove the cause(s) that impede the realization of his salutary
plan for humanity? Suffering, as the Qur’an asserts time and again, is in some
sense purposeful.

Yet divine foreknowledge of affliction raises serious ethical problems about
a God who wills an affliction to occur despite his presumed ability to prevent
it. In this case, God’s omniscience seems to contradict his omnipotence. Fore-
knowledge would not be a cause of suffering arising from human-caused,
moral evil; foreknowledge only becomes a theodicy problem if God is also
omnipotent. If he creates affliction before it is inflicted, then divine authorship
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of evil contradicts God’s justice and boundless benevolence. God’s omniscience
certainly led to the creedal statement in the majority of Sunni works on theol-
ogy that God has indeed decreed and ordained everything, including suffering
as a form of evil, such that nothing could happen either in this world or in
the next except through his will, knowledge, decision, decree and writing on
the “preserved tablet.” However, this divine absoluteness was tempered with a
declaration that God’s writing in the “preserved tablet” is “of a descriptive, not
of a decisive nature.”" In other words, God’s foreknowledge of suffering does
not determine the occurrence of an evil human act and is not responsible for
the consequent suffering; it simply “describes” the situation in which human
suffering occurs and in which humans are held accountable for their evil acts.

In another passage the Qur'an admonishes human beings to endure ad-
versity patiently because “no affliction befalls, except it be by the leave of God.”
(64:11) “By the leave of God (bi idhni-llah),” on the one hand, seems to further
confidence in the wisdom of God, who allows affliction as a necessary part of
a greater plan; such a view seems to reinforce Muslim passivity in the face of
afflictions. Muslim theologians have debated the adverse ramifications of the
phrase “by the leave of.” Some have interpreted it to mean that all suffering is
written on the finite “preserved tablet” in eternity. This reading runs counter to
Qur’an teachings that emphasize human agency.

Nonetheless, theodicy in the Qur'an remains marginal. It is not a major
concern of the Qur'an to show that a good God does not commit evil; rather,
the concern is to generate faith in God’s wisdom and power over all of his cre-
ation. Further, the Qur’an does not impute evil to God. Evil is clearly ascribed
to human arrogance, disbelief and disobedience. This view engenders an opti-
mism based on the belief in an omniscient and omnipotent God whose perfect
moral essence leaves no room for wrongdoing. Even if human beings are lim-
ited in their knowledge or power, they are not helpless before fate. With proper
faith and constant struggle to advance their understanding of God’s “tradition”
(sunnat allah), the details of which are not obvious to humans at all times, peo-
ple can transform the world in which they live. Discovering and understand-
ing natural laws—another name for God’s “tradition” — can remove temporal
suffering by fostering action that accords with divinely created human nature
(fitra). The possibility of morality and the capacity to do good and avoid evil are
implanted in the human nature that seeks to be perfected through suffering.
Suffering, in this sense, is not evil in itself; rather, it is an essential station on
the path of spiritual and moral maturity.

In view of the Qur’anic text which declares good and evil to be from God
(Q. 57:22), it seems that the Qur’an is dealing with two very different claims
about evil and suffering: that (a) some suffering is not evil and is from God,
being a station on the path of spiritual and moral maturity; (b) some suffering
is evil and is from God, perhaps as punishment for sin; (c) some suffering is
evil and not from God (deriving from human arrogance); (d) some suffering is
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not evil and not from God (e.g., a doctor-administered inoculation). Essentially,
there are two variables: whether or not the suffering is evil, and whether or not
it is from God. The Qur’an focuses on (a), (b), and (c), without resolving the
tension that is caused by the good God permitting some form of evil.

Theology of Suffering in the Prophetic Tradition

The subject of suffering appears in various contexts in the Tradition, sometimes
in the form of further theological elaboration of the Qur’anic references, and
at other times in the form of independent opinions on the subject. Just as the
Qur’an treats evil and human afflictions as the part of an overall plan for human
spiritual and moral growth, so the traditions ascribed to the Prophet elaborate
on the ramifications of the belief in God’s omnipotence and omniscience and its
impact on human well-being. In the Tradition, suffering caused by illness and
death is a divinely ordained tool for testing and perfecting human beings.

Suffering caused by illness or loss of good health appears to have been in-
terpreted in the light of certain theological positions concerning divine will and
human will. Hence, there are traditions that speak of illness as a form of divinely
ordained suffering based on the belief that God is the author of all that befalls
human beings." In fact, such traditions have been the major source of a quiet-
ism and resignation that still impede the seeking of medical treatment in some
quarters of Muslim society; God is regarded as the only healer, who, if he willed,
could cure the illness and eliminate suffering. A true believer in these traditions
should put her trust in God and depend on him and none other for deliverance
from pain and suffering. Some of these traditions speak about the temporary
nature of all forms of suffering, including illness; they persist only for a “fixed
period” in God’s decree, after which relief is guaranteed either through complete
cure or death. Furthermore, in some traditions illness is evaluated as a form of
divine mercy to expiate a believer’s sins. According to a well-known tradition,
the Prophet is reported to have said: “No fatigue, nor disease, nor sorrow, nor
sadness, nor hurt, nor distress befalls a Muslim, even if it were the prick he re-
ceived from a thorn, but that God expiates some of his sins for that.”*®

In contrast, there are traditions that contradict this passivity in the face
of suffering. These traditions hold that because God is just, he cannot cause
gratuitous pain to his creatures. In fact, there is a strong emphasis on God’s
goodness, a belief that he wills only beneficence. Reconciling God’s benevo-
lence and absolute goodness with the suffering of the innocent, as discussed
earlier, has not been easy in any religious tradition. Even when the general
trend in Muslim piety is to hold human beings accountable for their own suf-
fering and to recommend righteous acts to rid the world of suffering, the suf-
fering of infants and animals has presented an interpretive challenge. Some
Muslim scholars have tried to explain the suffering of an infant as admonition
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for adults; children’s suffering is viewed as a response to the parents’ sins.™*
Rarely have these scholars paid attention to the suffering of animals. But when
they have, they have explained away the suffering of animals in terms of a hi-
erarchy of existence in which the creatures of lower rank, like animals, serve
the purposes of the higher, like human beings. They argue that because all
God'’s acts are purposeful, nothing can be in vain, including the suffering of
children and other beings. In most theological discussions, suffering was con-
strued only in reference to human beings. Since moral evil referred merely to
human actions perpetrated upon or afflicting human beings, other instances of
being were not included. In that sense, the suffering of children, and not that
of animals, served as a divine sign and warning.

This view raises a serious question: is human suffering the only form of
evil worth considering in the light of divine justice and benevolence? If only
human suffering is regarded as evil, then other earthly creatures are relegated
to a lower status. This relegation seems to conceive a unique moral status for
human suffering in light of humans’ capacity for willing and executing evil
acts. If moral evil is the main source of human suffering, then the suffering
experienced by lower forms of life are devoid of moral implications. Accord-
ing to this view, the desecration or destruction of the natural environment or
cruelty to animals would constitute a lower order of evil than the destruction
of human life. Such a doctrine has serious implications for the use of animals
in medical research. In the literature examined for the present work, there are
rarely rulings prohibiting the use of animals for human ends, although one can
find numerous traditions that treat cruelty toward animals as a sin against God,
punishable by him in the hereafter.®

The problem of infant suffering has also proved difficult to resolve. In Is-
lamic jurisprudence children are minors. As minors they are not regarded as
legally competent to assume the religious or moral responsibility presupposed
in the idea of divine infliction of suffering as retribution for sin. It is even more
difficult, then, to legally justify the suffering of animals, lesser beings, as an
admonition for humans, higher beings. Although some Muslims believe that
animals will be rewarded lavishly in paradise and even in this world in ways we
humans cannot understand, the intricacies of divine justice in the case of the
sufferings of innocents has resisted coherent or consistent interpretive reso-
lution and may, according to some, present a mystery that is beyond human
comprehension.'

Ilness as a Form of Expiation
Good works negate suffering. No doubt illness is regarded as an affliction that

needs to be cured by every possible legitimate means. The development of a vi-
brant medical profession in Islamic civilization in the ninth and tenth centuries
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is a living testimony that medicine developed as an important subject of study
and research. In fact, in these traditions, the search for cures is founded upon
unusual confidence generated by the divine promise reported in one of the
early traditions: “There is no disease that God has created, except that he has
also created its treatment.”"” Hence, the purpose of medicine is to search for
cures and provide necessary care to those afflicted with diseases.

In Muslim culture, this confidence in being cured by human efforts ren-
ders a physician’s role as a healer spiritually and morally commendable. Mus-
lim physicians must regard illness not merely as a physical phenomenon, but
also as one with psychological and spiritual implications; in Islam, medicine,
hygiene, and communal health practices have religious implications as guide-
lines for good living according to God’s will. In practice, Muslims have taken
the responsibility very seriously. They were among the first in the world to
build hospitals for more effective care of the sick. Medical doctors are exhorted
to work sincerely under the guidelines of the Shari‘a, to avoid all temptations
to personal arrogance or greed, and to resist various social pressures that might
conflict with their calling. Medical caring and curing should therefore be prac-
ticed in a climate of piety and awareness of the presence of God.'®

There are numerous traditions that provide religious incentives for the
care and curing of the sick. Some function as prophetic directives about the
proper etiquette for dealing with illness or visiting the sick and bereaved.
One tradition cites a paradigm case for the community to emulate. According
to this tradition, it was the Prophet’s custom, when he visited the sick, to say,
“Don’t worry. It is a purification.” On one occasion the Prophet entered into the
home of an ailing desert Arab and said to him, “Don’t worry. It is a purification,
if God wills.” The man replied, “Never! Rather it is a fever boiling on an old
man, which will send him on a visit to the grave!” The Prophet replied, “Very
well, then be it s0.”" In another tradition it is related that when a person fell ill,
the Prophet used to rub him with his right hand and then pray to God, saying,
“O Lord of the people, grant him health, heal him, for thou art a great healer.”®

Other traditions recognize a religious purpose for illness, as for other
forms of suffering, as a cleansing challenge and trial decreed by God. Hence,
in one tradition, the Prophet says that the patient evolves spiritually because of
these trials and can attain the rank of a true believer. “When God intends to do
good to somebody, he afflicts him with trials.”?! Asabahu bi maradin (“He (i.e.,
God) afflicted him with disease or rendered him diseased”), like its converse,
asabahu bi sihatin (“He rendered him healthy”), is a common expression of
God’s activity in everyday human situations in Muslim cultures. In a Muslim
thanksgiving prayer, besides praising and thanking God for all the blessings,
a believer affirms: “To you [O God] belongs praise for all the good affliction
(bala‘™ hasan™) with which you have inured me.”?

The characterization of affliction as “good” in the above prayer indicates
that suffering as such does not create a theoretical problem in Islam. Rather, it
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is treated as part of the divine plan for humanity. When it occurs, it is identi-
fied, and its impact is reversed by education and discipline in a true affirmation
and submission to the will of God (islam). The Qur’an and the Tradition provide
an uncommon interpretation of suffering as a concrete human experience, an
unavoidable condition of human existence. They do not always regard suffer-
ing from natural evil as an evil and hence a problem that needs to be explained
or vindicated because its author is the good God.

Theological Debates about Suffering (al-alam)

Alam is the plural form of alam, meaning “pain, affliction, suffering, agony.”?
A theological evaluation of suffering poses the problem of theodicy in
Islam.?* In view of its preoccupation with the polytheism of the Meccans of
seventh-century Arabia, it is reasonable to maintain that the Qur’an was more
concerned with the question of belief and disbelief than with the question of
suffering in human society. For the Qur’an, abandoning faith in God is both
sinful and evil. Such evil is nothing but the withdrawal of good, just as dark-
ness is the withdrawal of light. In this sense, evil is treated as sin which in
itself has no essence. It is a state of moral inadequacy. If this explanation is ap-
plied to a specific evil like illness, it cannot be regarded as truly evil. Rather, ill-
ness as a trial imposed by God, although a form of tribulation and suffering, it
fulfills a positive role in the life of a faithful, revealing God’s compassion and
his power to cure. The question whether God can inflict gratuitous pain on his
creatures is central to any theodicy, even in the contemporary world, with its
surfeit of rational explanations for the problems of human life. The conflict be-
tween the concept of a just God and the reality of human suffering constitutes
one of the most crucial and perplexing problems in human history. Muslims
of all sects bitterly complain about the various forms of evil that prevail in their
society. Can one explain the suffering of the righteous or the prosperity of the
wicked without losing faith in God’s omnipotence, as emphasized by Sunni
Muslims? Can one harmonize the unmerited suffering of the innocent with the
concept of divine justice, as maintained by Shi‘ite Muslims? These questions
are not merely academic concerns of Muslim theologians trying to explain the
inscrutable ways of God. They are real everyday issues among the majority of
Muslim peoples around the world.

Muslims, like their Abrahamic cousins, the Jews and Christians, affirm
God’s goodness and omnipotence. At the same time, in the face of human suf-
fering, they are required to defend God’s justice. To be sure, Islamic theodicy,
as pointed out earlier, is very much a feature of its ethical monotheism, which
affirms God’s goodness and almightiness while accepting suffering as part of
the divine plan for humanity’s betterment. Moreover, religiously inspired ide-
als about a good society in Islam logically create an existential need to explain
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suffering and evil despite God’s promises to the contrary. Like other religions,
Islam was faced with explaining the discrepancy between the ideal and the real,
the God who is all-merciful and all-powerful and the existence of injustices in
human societies. A theodicy, as shown by a number of scholars of comparative
religions, is necessary in any religion where any god is regarded as invariably
benevolent and omnipotent.? However, Islam’s insistence on “submission”
(one of the essential meanings of the term islam) to the divine will would re-
move untenable contradictions inherent in Muslim belief about the benevolent
and omnipotent God and would reduce the centrality of theodicy found in the
Hebrew Bible and New Testament. Islamic theodicy was downplayed by the glo-
rification of suffering in the path of God by the “friends of God” (awliya’ allah),
whose nobility and high station with God were determined by their ability to
withstand affliction in any form. Yet Islam’s emphasis on God’s transcendence
of human moral judgment led Kenneth Cragg to observe that Islam “ignores or
neglects or does not hear these questions [about the wrongs in life]. . . . It does
not find a theodicy necessary either for its theology or its worship.”” This is a
long-standing oversight in Islam that stems from its rational theology, which
is founded on human free will. Even today, Muslim theologians undertake to
make human suffering intelligible by showing why things that appear to be so
painful and unjust in the world are not so in reality. More than Sunni scholars,
it is the Shi‘ite theologians who have ventured to show suffering as a means to
greater ends, a short-lived experience that yields a higher good. In fact, in Shi‘ite
history a number of tragic events affirmed the role of suffering in achieving a
higher spiritual and moral station.”

Nonetheless, Cragg’s comment about the lack of interest in theodicy in
Islam does have some bearing on the Sunni triumphal theology in which the
absence of any interest in human suffering reflects the Sunni history of politi-
cal success and power. This worldly feature of Sunni Islam has informed its
theology of divine determination, which views the idea of human responsibility
for the world as a relic of slave morality that depends on the master to com-
mand good and forbid evil.

In Muslim theology, as we shall see below, free-will theodicy was con-
structed on a foundation of Qur’anic references to human free agency and an
all-powerful divine will. The notion of evil as a necessary concomitant of good
was an important theme of Islam’s theological, mystical, and philosophical lit-
erature. Muslims, like the followers of other traditions, have sought to recon-
cile specific evils, such as suffering, with God’s infinite wisdom, power, and
compassion. In view of God’s regenerative mercy (rahma) for all His creatures,
regardless of whether they believe in God or not, can one explain illness as a
specific evil simply by contending that it is nothing more than the lack of the
good state of being that is health?

The problem of disharmony between the concept of a God of justice and
the evils present in the world is encapsulated in the tradition in which God is
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made the sole agent of infectious disease. The Prophet is reported to have said,
“There is neither contagion nor augury nor jaundice nor bird of evil omen.”
A Bedouin asked, “O Prophet of God, how is it then that my camels were in the
sand [as healthy as] gazelles, and then a mangy camel mingled with them and
made them mangy?” The Prophet replied, “Who infected the first (camel)?”?
In other words, God has himself implanted the disease that causes suffering.
As we discussed above, there are verses in the Qur’an that could be cited as
supporting the predestination theology of the later period that viewed God as
the source of evil.*® There are, however, opposing verses in which God plainly
delegates responsibility for suffering to free creatures’ abuse of their freedom.*!
These latter verses speak a free-will theodicy in which suffering can be traced
back to human agency. The Qur'an reminds human beings that “God will not
wrong so much as the weight of an ant” (Q. 4:40). Moreover, the Qur’an, as
previously discussed, also views suffering as a test of righteousness. “Do the
people reckon that they will be left to say, “We believe,” and will not be tried?”
(Q. 29

In the first half of the eighth century, the debates about earthly injustice
and the proper means of combating it formed the rudiments of the earliest
systematic theology of the group called the Mu‘tazilites.** Before them, some
Muslim thinkers had developed theological arguments, including a doctrine
of God and human responsibility, in defense of the Islamic revelation and
the prophethood of Muhammad when these were challenged by other mono-
theists. The Mu‘tazilites, however, undertook to show that there was nothing
inimical to reason in the Islamic revelation. In defining God’s creation and
governance of the world, they sought to demonstrate the primacy of revelation.
At the same time, their recognition of a substantial role for human reason in
explaining the ways of God reflected Hellenic influences. From the ninth cen-
tury on, translations of the Greek philosophic and scientific heritage became
available in Arabic. The result was the development of a technical vocabulary
and a pattern of syntax that was substantially similar to some familiar positions
in Judeo-Christian theodicy.**

The Mu‘tazilites were the champions of human free agency and hence be-
came known as the school that formulated the free-will theodicy. They insisted
on an inseparable link between free will and divine justice. The principle of
divine justice was central to their theology and ethics, which views the human
intellect as capable of recognizing good and evil without any aid from revela-
tion. In other words, human intuitive reasoning is capable of discovering the
rational core of every circumstance and event. Accordingly, God must have the
best interests of his creatures at heart when he permits suffering. Because all
God'’s actions aim to produce the well-being of individual creatures, it is nec-
essary for human beings to discover and defend God’s purposeful actions in
apparently unjust or irrational events.*
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Areaction against the Mu‘tazilite emphasis on free-will theodicy was bound
to appear with the realization that it is not within human power to explain how
God’'s wisdom is manifested in cases of apparently unmerited suffering of the
just and the prosperity of the wicked. Even a vivid Qur’anic eschatology, with
the concept of the life to come, the hereafter—where all inequities will be cor-
rected, the wicked punished, and the righteous rewarded —could not explain
the tribulations suffered by the innocent. “Whatever God does, He does for the
best” was a believer’s way of accepting the hardships of this world, and it was
this maxim that formed the predestiny theodicy of the Ash‘arites.

The Ash‘arites, reacting to Mu‘tazilite free-will theodicy, limited specula-
tive theology to a defense of the doctrines given in the hadith, reports attributed
to the Prophet. These were regarded as more reliable than abstract reason in
understanding individual doctrines. The Ash‘arites emphasized the absolute
will and power of God and denied any decisive role to nature and humankind.
What humans perceive as causation, they believed, is actually God’s habitual
behavior. In their response to the Mu‘tazilite view about the objective nature
of good and evil, and in their effort to maintain the effectiveness of a God at
once omnipotent and omnibenevolent, who could and did intervene in human
affairs, they maintained that good and evil are what God decrees them to be. Ac-
cordingly, God’s decrees cannot be known from nature but must be discovered
in the sources of revelation, like the Qur’an and the Prophet’s paradigmatic con-
duct, the Sunna. There are no inherently unchanging essences and natural laws
that self-subsistent reason can discern.*® God transcends the order of nature.
Hence, the notion of free will is incompatible with divine transcendence, which
determines all actions directly. Ash‘arite theological views remained dominant
throughout Islamic history, well into modern times, and had a profound effect
upon scientific and medical theory and practice among the Sunni Muslims. The
attitude of resignation, a byproduct of belief in predestination, is summed up
in the Sunni creedal confession, “What reaches you could not possibly have
missed you; and what misses you could not possibly have reached you.”¥

To elaborate on this creedal declaration, the Ash‘arites maintained that
in some actions, God adds a special quality of voluntary acquisition which by
God’s will makes the individual a voluntary, responsible agent. But this limited
human autonomy still leaves all responsibility to divine agency, which extends
to all facets of human existence, such as sustenance, span of life, pleasure, and
pain. It is God who allots to human beings all that he has.

The Ash‘arite theodicy of determinism does not deny the evil aspects of
pain, incapacity, illness, or poverty. Nor does it ignore the painful realities
of existence. They are evils, but they are not the result of social inequity or
accident or human wickedness. God intends poverty or pain or disbelief for
certain individuals, just as he intends wealth, well-being, and belief for oth-
ers. In fact, based on the doctrine of trust in God’s will, a form of optimism
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underlies the belief that disease, destitution, social inequity, and the like are
right and just.*®

This belief in overpowering destiny was bound to raise important ques-
tions in some sectors of Muslim society when it encountered those adversi-
ties caused by illness and other forms of suffering. The Shi‘ite theological and
ethical doctrines were, on the other hand, based on the Sunni-Mu‘tazilite the-
sis about the justice of God and the objective nature of moral values. Hence,
there emerged the religious evaluation of illness and suffering as being caused
by human excesses in the exercise of freedom of will. However, as a minor-
ity within a Muslim community, whose leaders had suffered martyrdom in
their cause, Shi‘ites saw tribulations as steps toward an eternal and blissful
end. Their pious literature celebrating the martyrdoms of the Shi‘ite Imams,
especially the grandson of the Prophet Muhammad, al-Husayn, and his family,
describes the suffering of innocent women and children in a very positive way
as a divine blessing meant to become a source of self-purification and prepara-
tion for the arduous spiritual journey toward God.

The Shi‘ites share this positive outlook about human suffering in any form
with the Muslim mystics, the Sufis. Muslim mystics, who, in general, shared
the Sunni-Ash‘arite optimism about divine wisdom in their understandings of
human suffering, regarded it as a necessary part of their ascetic way of life. The
inward life of the soul depends upon affliction to detach itself from the world
and love God only. The goal is to gain control over one’s passions, which cause
pain and suffering at the loss of anything to which one was attached or one has
most desired. To reach a level of consciousness where one could let one’s entire
life be guided by the immediate will of God meant giving up anything that did
not bear the marks of divine blessing, however dire the earthly consequences
might be. This was their idea of trust in God. Hence, trials, afflictions, and
pains are part of the journey toward the everlasting happiness that culminates
in being blessed with the love of God.*

Ibn al-‘Arabi (d. 1240), the great mystic of Islam, sees human affliction as
an expression of divine mercy as the heart of the mystic goes through the inner
purification in the hands of God: “But the heart is between two fingers of its
Creator, who is the All-merciful. . . . Hence He does not cause the heart to fluc-
tuate except from one mercy to another mercy, even though there is affliction
(bala‘) in the various kinds of fluctuation. But there lies in affliction’s midst a
mercy hidden from man and known to the Real, for the two fingers belong to
the All-merciful.”*

In another place he regards affliction as an instrument used by God to
measure a person’s ability to reflect on the divine purposes in creation:

God afflicted man with an affliction with which no other of His crea-
tures was afflicted. Through it He takes him to felicity or wretched-
ness, depending upon how He allows him to make use of it. This
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affliction with which God afflicted him is that He created within

him a faculty named “reflection.” He made this faculty the assistant
of another faculty called “reason.” Moreover, He compelled reason,

in spite of its being reflection’s chief, to take from reflection what it
gives. God gave reflection no place to roam except the faculty of imag-
ination. God made the faculty of imagination the locus which brings
together everything given by the sensory faculties.*

Concluding Remarks

Two distinct explanations for the purpose of suffering emerge from theological
discussions in Islam: First, suffering is part of natural evil within God’s plan for
the betterment of humanity; all forms of suffering, including illness, serve two
purposes: (a) they are a form of punishment that expiates a sin; and (b) they are
a test or trial to confirm or reinforce a believer’s spiritual status. Second, suffer-
ing is part of moral evil caused by human free will in choosing to disbelieve and
face the consequences of this choice. Disbelief then is treated as the source of
human misconduct that results in suffering. Suffering in this situation serves
an educational function, helping to reveal the consequences of disbelief and
its attendant afflictions. However, when the righteous suffer affliction, it is
seen as an agent of purification and attainment of higher spiritual station.

Should one take it upon oneself to alleviate suffering when possible and
endure it when it is not? Two responses follow from two above-mentioned posi-
tions, which have negative and positive implications, respectively, for medical
treatment:

1. The passive response is based on the belief that God is testing human
faith, so that one must endure suffering. A corollary of this belief is
that, as reported in the words of Abraham in the Qur’an, God is the
only healer on whom a believer should depend: “. .. Lord of all Being
who created me, and Himself gives me to eat and drink, and, when-
ever I am sick, heals me, who makes me die, then gives me life .. .”
(Q. 26:80). The statement, “whenever I am sick, heals me,” becomes
a source for a skeptical attitude toward medical treatment. This skep-
ticism is not limited to any particular school of thought in Islam.
Rather, it is commonly held in Muslim cultures, often without any ref-
erence to a belief in God’s sole power of healing.

2. An active response is based on the belief that because a human being
is the cause of his/her own suffering, he/she should undertake to
do righteous acts to rid the world of suffering. Good works negate
suffering. This belief generates a positive attitude to medical treat-
ment, and it derives its strength from the oft-quoted advice of Prophet
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Muhammad to his followers: “O servants of God, seek the cure,
because God did not create a disease without creating its cure, except
for one disease . . . senility.”*

Theological-ethical debates about these two responses are based on the two
forms of Islamic theodicy: determinist and free-will. In contemporary Muslim
biomedical ethics, gradually, the free-will theodicy— founded upon divine jus-
tice and human moral agency—has become the dominant approach in dealing
with human suffering through illness. The result is evident in the startling
human and financial investment in developing first-rate healthcare institu-
tions in the Muslim world. God’s abstract justice has found concrete expression
in the health care provided to the destitute and downtrodden in society. Fair
distribution of limited resources remains a distant goal in the corrupt politi-
cal systems where socioeconomic imbalances create a cynical attitude toward
government-managed health care. It is remarkable, however, that religiously
run Islamic hospitals and clinics, mostly staffed by volunteer or underpaid
medical professionals, have more than adequately responded to the medical
needs of largely impoverished populations. A religious revival among pious
professionals, both men and women, has found expression in serving the chil-
dren of God —the destitute of the Muslim world — by dedicating their services
to those who are most vulnerable: women and children. It is to them that I will
turn my attention when exploring the beginning of life and the nurturance of
and care for that early life.



— 4

The Beginning of Life

We created man of an extraction of clay, then we set him, a coagulated drop,
in a safe lodging, then we created of the coagulated drop a leech-like clot, then
we created of the clot a morsel of tissue, then We created of the tissue bones,
then We covered the bones in flesh; thereafter We produced him as another
creature. So blessed be God, the best of creators!

—Qur’an 231114

There are two narratives in the Qur’an that speak about the two modes of human
creation: the creation of first human couple, Adam and Eve, from clay,' by God;
and the miraculous creation of Jesus, the son of Mary,? which defied the natural
mode of reproduction through divine intervention. Although the first mode, the
ex nihilo creation of Adam and Eve, is clearly hailed as God’s work, which re-
quires upholding faith in God’s power over creation to appreciate it, the second
mode requires accepting asexual birth through one parent as a possible mode
of divine creation. The Qur’an takes the extra precaution of clearing Mary of
any wrongdoing in having conceived Jesus when “no mortal had touched” her.
According to the Qur’an, when God sent “Our Spirit that presented himself to
her a man without fault” to give her the glad tidings of the birth of “a boy most
pure,” Mary protested, saying, “How shall I have a son, given that I am un-
touched by human hand, neither have I been unchaste?” (Q. 19:15).

Both these instances of God’s direct intervention establish God’s absolute
power over creation. Yet it is the second mode that raises moral questions con-
nected with human sexuality and the necessity of conducting sexual relations
within the bounds of legitimately conceived man-woman intimacy. According

101
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to the Qur'an, God can defy normal sexual reproduction and can intervene in
natural processes to bring about the creation of another human being. But the
virgin birth of Jesus is out of the ordinary. In the world of nature, as Mary asserts
correctly, the presence of male and female is required for sexual reproduction.
Consequently, when a woman conceives without having been touched by an-
other human being, the situation raises serious moral questions that affect the
woman’s reputation and the child’s lineage, on the one hand, and the parent’s
responsibility in assuring that the lineage remains unblemished, on the other.

These two modes of creation stories are related more than once in the
Qur’an as God’s special promptings for human reflection. They juxtapose God
and nature to underscore God as the sole creator of all beings, who empowers
natural causation to work as it does. And, although human embryonic develop-
ment is mentioned with much scientific clarity, as the above-cited verse reveals,
it is God’s command that ultimately causes another creature to be born. The
other reason for relating human creation in more than one place in the Qur’an
is to remind human beings about their humble origins, tempered with God’s
spirit: “And He originated the creation of human being out of clay, then He
fashioned his progeny of an extraction of mean water, then He shaped him,
and breathed his spirit in him. And he appointed for you hearing, and sight,
and hearts; little gratitude you show” (Q. 32:7—9). Ensoulment, according to this
passage, occurs later when the fetus has been shaped, and not at conception, as
some contemporary Shi‘ite theologians would argue. With the frequent men-
tion of creation, the Qur’an also instills a sense of finitude—a kind of urgency
attached to a limited lifespan — by reminding human beings of the impending
death and resurrection, when they will be brought back to life to account for
their performance while on earth:

O human beings, if you have any doubts about the Resurrection
(ba‘th), [consider how you yourselves were created in the first place].
Surely we created you of dust, then of a sperm-drop (nutfa), then of
a blood clot (‘alaga), then of a morsel of tissue (mudgha), formed and
unformed, so that we may make clear to you [the creation and devel-
opment of the child in the womb]. We establish in the wombs what
we will, till a stated term, then we deliver you as infants, then that
you may come of age; and some of you die, and some of you are kept
back unto vilest state of life, that after knowing somewhat, they may
know nothing. (Q. 22:5)

The beginning of life, then, leads us to probe in greater detail the ethics
of sexual and asexual procreation in the light of certain reproductive technolo-
gies that transgress the boundaries of normal sexual reproduction. Today sci-
entists speak about the possibility of noncoital production of human embryos
through somatic-cell nuclear transfer (SCNT or the “Dolly technique”) or using
the cells from in vitro human embryos that have lost their capacity to form a
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new individual. The advent of new reproductive technologies made possible
what is impossible in nature—except through some kind of divine interven-
tion, such as the case of Jesus. These new technologies also challenge respect
for life and human dignity in radical ways, raising difficult ethical issues for all
societies. Some of these ethical concerns are conveyed in questions like, “What
is the moral status of the embryo?” and “What kind of respect for its life does
that require from society?”

These questions await a responsible treatment from Muslim scholars. If
the Qur'an resolved the question of identity for Jesus by ascribing his birth
to his mother only (the Qur’an does not regard God as more than the Creator
who breathed his own spirit in him), what could happen to the child that was
created from three or more genetic parents? The preservation of proper lineage
(nasab) in order for the child to be related to his/her biological parents is one of
the main purposes of the sacred law of Islam, the Shari‘a. Accordingly, a child’s
untainted identity through a legitimate conjugal relationship between a man
and a woman in marriage is so essential in Islam and Muslim culture that it is
regarded as a child’s inalienable right. Proper lineage in Muslim culture—as
we learn from various rulings prohibiting or questioning different forms of
technically assisted reproduction outside marriage—is critical in forging an
appropriate relationship between the parents and the child, and in claiming
rights that accrue to the child in the Shari‘a.}

Nasab, meaning “lineage” or “genealogy,” signifies a reputed relationship
with respect to father and mother, or with respect to fathers only. The term also
conveys consanguinity based on a blood relationship.* In the juridical tradi-
tion, nasab is understood as a genealogical relationship that emerges through
biological reproduction relating to the union of male and female gametes in a
sexual act between a man and a woman in a marriage, thereby giving rise to
the parent-child and brother-sister relationships.® In the context of the present
study, the term lineage is restricted to this latter meaning, without consider-
ing its legal ramifications. It is important to underscore the distinction that is
being made between natural and assisted reproduction in Muslim societies.
As long as technologically assisted reproduction occurs within a marriage, the
lineage of the child remains secure by relating the infant to his/her biological
parents. However, if the gametes that are fertilized in IVF clinics cannot be
related to a married couple, then the Shari‘a denies the lineage to the child,
unless the identity of the donors is known. In that case, the child is related to
the donor of the sperm. We will come to this issue below.

Since lineage is conceived in terms of a natural process that occurs
through the union of a man and a woman, the prevailing custom (‘utf) is the
major source of legitimacy that relates a child to his/her biological parents.
Under one circumstance, however, Islamic law has refused to grant genealogi-
cal recognition to an offspring: when the child is conceived through an act of
adultery, an illicit sexual relationship under Shari‘a law. In more recent rulings,
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an exception is made when the act of penetration is regarded by the man and
the woman as inadvertent. In such a case, the lineage of the child is acknowl-
edged as unblemished and he/she is related to the couple. In that way, the law
has protected the child’s lineage by relating him/her to biological parents even
when the conception had occurred outside the legitimate sexual relation.®

The only way to protect the lineage of a child in the Shari‘a, then, is through
marriage, and legitimate lineage is established only through married biological
parents. However, in practice, Muslim societies grant lineage to the child’s bio-
logical parents even if there is no certainty about such an ascription, placing the
onus on adult behavior and sparing the child from any future social handicap
that might result from the stigma of illegitimacy.

In view of the traditional Muslim concerns about the right of the child to
have an immaculate lineage, one can begin to assess the unprecedented chal-
lenges that show the inadequacies of juridical formulations in dealing with
the possibility of producing a child by technically assisted reproduction (TAR)
outside the normal conjugal relationship. The issues in TAR are so novel that
contemporary Muslim jurists do not have instant solutions for the challenges
it poses to Islamic traditions. Although a large number of Sunni and Shi‘ite
scholars have endorsed TAR with the requisite intellectual caution, a number
of prominent jurists have questioned the wisdom of accepting TAR in light of
the genealogical considerations posed by the procedure.

Besides the emphasis on unblemished lineage, there is another aspect of
the debate among Muslims that has theological roots. The prevalent doctrine
about God’s determination of the natural processes of birth and the creation
of life raises serious questions about the nature of reproduction. If God’s will
determines sexual or asexual creation and the sex of a child, does God’s will
also dictate an end to early embryonic life? This inquiry opens a debate about
the beginning of life: does it begin with conception, or does it begin when
the ensoulment takes place? Although I will deal more extensively with the
question in the next chapter, “Terminating Early Life,” commentators of the
Qur’an have carefully studied the verses that describe stages of embryonic
development to determine exactly when life begins. The reason for this inten-
sive scrutiny is not so much philosophical as legal. Clinically induced abor-
tions carry penalties whose amount is graded in accordance with the age of
the fetus and the determination of the period when the spirit (rith) enters the
body. As we shall discuss in our chapter on abortion, preimplantation genetic
diagnosis (PGD), in which IVF embryos are screened for genetic diseases or
abnormalities, and prenatal genetic screening (PGS) have changed the way
in which Muslims view and formulate their juridical decisions about clini-
cally induced abortions. In the context of reproduction technologies, parents’
decisions to abort a “defective” fetus in order to avoid having a child with an
unwanted medical condition seriously alter the nature of our relationship to
our offspring. Parental love for their offspring in the pre-PGD or PGS era was
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never conditional, and selective implantation based on desirability of a healthy
baby was never an issue. The ability to detect defective embryos by PGD or
defective fetuses by PGS has posed fresh quandaries: Will such procedures
lead to eugenics? Will the parental choices determine not only the sex but also
the quality of a child?

I will discuss below the ways in which new reproductive genetics have affected
modern medicine’s potential to control the birth of defective embryos through
prenatal genetic screening. The unprecedented advancements in technically as-
sisted reproduction pose new challenges to respect for human life and human
dignity and call for a renewed appreciation of the important humanitarian values
taught by scriptural sources. Ignoring these values could lead to the abuse of the
weakest and most vulnerable members of human society, our children.

Sexuality and Procreation

According to the creation narrative in the Qur’an, in the natural order the be-
ginning of new life in any species requires the existence of a male and a female,
whose conjugal relationship can lead to procreation. This male-female intimacy
for the purpose of procreation is also the beginning of moral consciousness
about the rules that govern sexuality. The relationship between the sexes raises
the question of what constitutes socially and morally acceptable standards of
behavior. The creation narrative in the Qur’an raises question about shame and
the ensuing need to cover the private parts while still in the environment of in-
nocence in the Garden of Eden. The consequence of eating from the forbidden
“tree” (the “tree” of moral knowledge) appears to be moral awareness about
one’s private parts. Adam and Eve, as the Qur’an relates, discover their naked-
ness upon eating the forbidden fruit and feel the need to cover their parts:
“They [both]” tasted the [ fruit of the] tree, their shameful parts revealed to them,
so they took to stitching upon themselves leaves of the Garden” (Q. 7:20). Ap-
parently the passage seems to be connecting nakedness with sexuality and the
natural attraction between men and women. Otherwise why would the couple
feel embarrassment at their nakedness? Moreover, “stitching upon themselves
leaves” also suggests the existence of a naturally endowed ability to know the
right course of action when faced with the sense of guilt that arises from wrong
doing. This moral cognition becomes apparent precisely from the beginning of
the man-woman relationship. The timing of this necessary ethical knowledge
is significant, underscoring the importance given to sexuality in the preserva-
tion of the integrity of future generations through morally aware man-woman
conjugal relations.

The parable of Eden can fruitfully be viewed in the context of the ethos of
Semitic culture. The relativity of ethical systems in different cultures suggests
an important caveat when searching for universally applicable sexual mores in
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Islam. Various Muslim societies take into consideration the variability of cul-
tural and historical experiences to formulate norms of sexuality. And although
there are certain practices that claim scriptural endorsement and universal ap-
plication, there can arise a tension between a particular scriptural directive,
with its culture-specific ethos, and a demand for universal ethics that regulates
this spousal relationship across different cultures. Evidently there are points of
convergence between the relative cultural values and the universal norms that
are extrapolated from the Qur’an and the Tradition. Nevertheless, there are rel-
ative aspects of man-woman relationships based on local customs and conven-
tions that have found their way into the legal formulations that claim normative
status and hence universal application.

The male-female relationship is strictly regulated in the Islamic ethics of
spousal relationships. Procreation is deemed essential, but it does not seem to
be the sole purpose of a spousal relationship. Rather, according to the Qur’an,
the principal reason for the creation of mutual attraction (mawadda) between
man and woman is the companionship and the repose it bestows: “And of his
signs is that he created for you, of yourselves, spouses, so that you might re-
pose in them, and he has set between you love (mawadda) and mercy (rahma)”
(Q. 30:20). The Qur'an encourages marriage and regards the sexual relation-
ship between spouses as natural and satisfying, fulfilling both one’s natural
drive and the religious exhortation to procreate. Some traditions consider
marriage and the ensuing sexual relationship as a prerequisite for attaining
spiritual-moral perfection and purity. Consequently, the Tradition encourages
intimacy and lays down detailed rules about the manner in which conjugal rela-
tions must be conducted.®

Procreation is a meritorious act as long as it conforms to the ethics of sexu-
ality. One of the major concerns in regulating sexual life in Islam, as pointed
out earlier, is the preservation of the lineage of future generations. The Qur’an
imposes restrictions in this regard and requires that men and women guard
their private parts from one another, except for their spouses: “Prosperous are
the believers who . . . guard their private parts ( furiij)° [by abstaining from sex-
ual relations] except with their marriage partners . ..” (Q. 23:1). In other words,
the performance of sexual acts, whether performed for pleasure or for procre-
ation, must be guarded from adultery and from seeking offspring outside of
marriage. In several other places, by praising those believers who guard their
private parts (Q. 24:30; 80:29; 4:22—23), the Qur'an encourages and directs
human beings to seek progeny only through licit conjugal relations; it requires
both men and women to guard their private parts from becoming contaminated
by illicit sexual relationships because, as the means of procreation, these private
parts must remain unblemished. The issue of tainting the sanctity of the child’s
lineage through adultery has prompted Muslim scholars to scrutinize assisted
reproduction—implanting a Petri-dish embryo in a woman’s uterus—to ensure
that the technology in no way compromises the legitimate lineage of the child.
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The grievous nature of the act of adultery is underscored by a tradition in
which the Shi‘ite Imam Ja‘far al-Sadiq was asked why adultery merited a more
severe punishment than the equally sinful act of drinking wine— one hundred
lashes for the former, eighty for the latter. The response was that adultery re-
sults in the depositing of semen in a place reserved by divine law for the hus-
band.” In another tradition it is related that the most severe punishment awaits
a person who deposits his semen in a vagina that is forbidden to him —that is,
he engages in intercourse with a woman who is not married to him."

At the core of the preservation of the child’s unblemished lineage is the
Prophet’s instruction to the parents to provide a good upbringing so that the
child grows up to become a virtuous and healthy member of the family and
society. In Muslim culture, children born out of wedlock suffer stigmatization
and loss of respect. In addition, because of a widely reported Prophetic tradi-
tion encouraging Muslims to get married, the institution of marriage in Mus-
lim culture is the sole guarantor of a child’s proper lineage and his/her right to
inherit property from the biological father. Consequently, a child of uncertain
lineage lacks not only dignity but also a share of the father’s estate. This deni-
gration of illegitimate children may lead to abuse and serious violation of their
human rights. It is for this reason that Islam forbids any method of procreation
that might cause children to grow up in questionable conditions that might
cause lasting damage to their self-esteem.

Infertility and Reproductive Technologies

In the Qur’an, the story of Zachariah captures the importance of procreation and
the human need to have an heir to carry on one’s name and career: “He (Zacha-
riah) called upon his Lord secretly saying: ‘O my Lord, behold the bones within
me are feeble and my head is all aflame with hoariness. And in calling you, my
Lord, I have never been turned away unanswered. But now I fear my kinsfolk
after I am gone; and my wife is barren. So give me from you, a son who shall be
my inheritor and the inheritor of the House of Jacob; and make him, my Lord,
well-pleasing’” (Q. 19:1-3). The possibility of treating a woman’s barrenness was
remote without God’s intervention, as Zachariah makes clear: “O my Lord, how
shall I have a son, given that my wife is barren, and I have attained to the declin-
ing of old age?” He (God) said, “So it shall be; your Lord says, ‘Easy is that for
me. When I created you the first time you were as nothing’” (Q. 19:5-6).

In Muslim belief, the degree of fertility was divinely ordained and accepted
as part of God’s will. Despite this sense of resignation about infertility, in the
Semitic cultural milieu, in which the siring of children, especially sons, was a
source of prestige and a sign of God’s blessing and prosperity, barren women
were ostracized. Whether the problem originated with the man or the woman,
it was woman who suffered the disgrace. In fact, Islamic law gives the husband
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a unilateral right to revoke the marriage contract and remarry if the woman is
infertile. For the woman to have a similar right, she needs to state that condi-
tion clearly in her marriage contract. Fortunately, with education and growing
awareness about their rights, women and their representatives in many parts of
the Muslim world have negotiated favorable terms in their marriage contracts
to protect their rights in such contingencies.”> Moreover, in their patriarchal
setting, the Semites valued their sons above their daughters, because it was the
sons who carried the name of the family and were expected to perform chal-
lenging and demanding tasks in society. In the Zachariah’s petition to God, the
distinction between a son and a daughter is implicit: “When the wife of Imran
said: ‘O Lord! I have promised to dedicate the child I carry in my womb [to the
temple]. Accept my vow from me, for you hear [all promises] and know [all se-
crets].” When she gave birth to a daughter she said, ‘O Lord! I have given birth
to a daughter!” And God knew very well what she had given birth to; male is not
as the female” (Q. 3:32-33).

In pre-Islamic Arab tribal culture, as reported in the Qur’an, daughters
were regarded as a source of humiliation and were often buried alive on their
birth. In fact, the Qur’an criticizes their mean attitude when news of the birth
of a baby girl was announced: “And when any of them is given the good tidings
of a girl, his face is darkened and he chokes inwardly, as he hides himself from
the people because of the evil of the good tidings that have been given to him,
whether he shall preserve it (the baby-girl) in humiliation, or trample it into the
dust. Ah, evil is that they judge!” (Q. 16:57—58). This disgraceful attitude prevails
not only in some parts of the Muslim world, but also in other cultures where
having sons is a source of special honor and pride. The introduction of prenatal
genetic screening as a routine medical practice in some countries has made
prenatal sex selection a possibility. Some parents, with good motives, engage in
sex selection as a form of gender family planning. It is critical to acknowledge
that as a matter of principle, sex selection is a morally questionable, socially
prejudicial, and discriminatory practice. Because of the preference for boys in
some cultures, there has been systematic destruction of female embryos as
“unwanted” beings. This is clearly a breach of the fundamental scriptural as-
sessment of human beings that grants the embryo, regardless of its gender, the
moral status and respect due a human being. There is no justification in the
Islamic tradition for discarding an embryo through selective abortion.

Nevertheless, infertility in Muslim societies has been a problem and has had
to be treated, both for social and psychological reasons. In traditional Islamic
pharmaceutical literature, a number of herbal prescriptions are mentioned as
a cure, and these were popular among women who could not bear children.
Additionally, there is a long tradition in folk Muslim culture for the treatment
of infertility through miraculous prayer and pious acts of charity. One of the
prominent features of Muslim shrine culture is its popularity with women seek-
ing a saint’s intercession for fertility. In almost all shrines connected with holy



THE BEGINNING OF LIFE 109

women from the Family of the Prophet (ahl al-bayt)—whether in Cairo, Egypt;
Damascus, Syria; Qumm, Iran; or Samarra, Irag—one can observe replicas
of cradles in valuable metals like silver and gold placed on the tombs of these
women-saints in commemoration of miraculously treated infertility.

The introduction of reproductive technologies in the Muslim world has in-
troduced unprecedented possibilities for treating infertility and a host of other
issues. Technologies such as in vitro fertilization, gamete intra-fallopian trans-
fer (GIFT) and zygote intra-fallopian transfer (ZIFT) have provided women
with the liberty to control reproduction and find solutions to infertility and un-
wanted pregnancies. Birth-control technology raised ethical issues for a num-
ber of Muslim scholars, who, on the basis of the principle of rejection of harm,
ruled that the use of such technology is forbidden. The option of terminating
a pregnancy evoked debates about the rights of the fetus and responsibility of
parents and medical practitioners in making such decisions.

In the 1970s in vitro fertilization (IVF) to treat human infertility marked
the beginning of the revolution in making possible what is impossible in na-
ture. In vitro (lit. “in glass”) refers to the Petri dish in which the sperm and eggs
are mixed. This technique was originally developed to get around the woman’s
damaged or absent fallopian tubes, which connect the ovaries to the uterus. In
1978 the technique was successfully used to fertilize the eggs and implant the
resultant product as a way to treat infertility.

A typical IVF procedure involves a woman receiving hormones to stimulate
the ovaries to produce more than just one egg. Shortly before ovulation would
normally occur, a physician uses ultrasound to guide a needle through the cer-
vix to the ovaries to retrieve developed ova. After inspecting the ova for any
defect, the ova are combined with the prepared sperm. The resulting embryos
are allowed to develop in the Petri dish for a few days, reaching the stage of two
to eight cells. On the third or fourth day one or more embryos are transferred to
the woman’s uterus by means of a catheter inserted through the cervix. Usually
more than one embryo is produced through this process because the successful
implantation may not occur in the first attempt, and more embryos might be
needed for further attempts. In gamete intra-fallopian transfer (GIFT), which
uses a similar technique, ova and sperm are mixed and transferred directly
into the fallopian tube to allow the natural process to take over the process of
fertilization, thereby increasing the chances for a successful gestation leading
to a birth. In zygote intra-fallopian transfer (ZIFT), the in vitro—produced embryo
is transferred to the fallopian tube rather than the uterus to allow the embryo to
go through natural process of fertilization for successful implantation. Both of
these techniques involve a more invasive procedure than the ones used in IVF.
They are also more expensive than IVF and have a poorer track record, so IVF
remains the main reproductive technology to treat infertility.

The other major ethical concern with IVF is about a woman’s egg being
fertilized outside the body and then being injected in the fallopian tubes of
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the mother or surrogate mother. The lineage of the child in Islamic law has
always been traced to the sexual union of a man and woman. In one case,
however, the jurists had to rule on the legitimacy of a child who was conceived
asexually by a woman who manually introduced into her uterus the sperm that
she considered to be her husband’s. An asexual pregnancy without penetration
created the problem of attribution of the child to the man. When the man re-
fused to recognize this child who was conceived asexually, the jurists ascribed
it to the mother as the Qur’an did in this verse: “Their mothers are only those
who gave them birth” (Q. 58:2), because they did not regard the pregnancy as
adulterous.’ By analogy, then, although assisted reproductive technology has
no precedent in the classical juridical formulations, its legitimization within a
marriage is not difficult to infer.

Similarly, surrogate motherhood was not known to the classical jurists. With
the provision of polygamy, the immediate solution to infertility was always a sec-
ond wife, sometimes with the encouragement and approval of the first wife, and
at other times with the disapproval or even divorce of the first wife. But the new
possibility that the second wife could now gestate an embryo that carried the
gametes of the husband and the first wife (who, because of medical conditions,
could not carry it to its full term) through IVF required a precise determination
about whether the procreation had occurred within the same family unit. The
legal doctrine provided an important rule that required the jurists to avert prob-
able harm (daf* al-darar al-muhtamal) before any consideration of benefit that
accrued to the agent through such a medical intervention.

The ethical debates among Muslim scholars have been prompted by the
potential of a charge of illicitness for the artificial insemination with donor
sperm (AID). While artificial insemination with husband’s sperm (AIH) has
been mostly endorsed as permissible by most Sunni and Shi‘ite scholars, the
traditions that prohibited depositing a stranger’s sperm in a woman’s vagina,
in addition to the Qur’anic concern with the “guarding of the private parts” by
abstaining from sexual relations outside a marriage, raised serious concerns
about the morality of asexual in vitro reproductive procedures.

The misgivings about the procedures in IVF clinics were raised by
some senior scholars when they accurately declared that, although there was
nothing in Qur’an or the Tradition about artificial insemination, the procedure
was incompatible with the values enshrined in the Shari‘a. These values in-
cluded procreation within a marriage and through natural means of concep-
tion. The following assessment of the entire project of assisted reproduction,
more particularly artificial insemination with a donor egg (AIH), captures the
essential elements of Islamic ideals of procreation:

The acceptance of this [reproductive] technology goes against the
goals of the Islamic revelation and other important benefits (masalih
muhimma) that were underscored by it in legislating marriage and
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regulating the spousal relationship. The main goal of the revelation-
based law is to provide stability in the family in Islamic societies.
Surely, the revelation had all these societal and familial goals in mind
when it provided prescriptive laws of marriage and stabilized [the]
man-woman relationship within its legitimate boundaries. Those who
support the technology, including AID, that is, artificial insemination
with donor sperm, have not considered its legal-moral implications,
for surely, this means that it is possible to inseminate the sperm of a
father with the egg of a daughter, or a sperm of a brother with the egg
of a sister, asexually, and regard it permissible on basis of the infer-
ence that donor sperm insemination is permissible. Given that no act
of penetration has occurred to render it adulterous, its acceptance as a
permissible procedure of procreation is morally reprehensible.™*

This negative evaluation of assisted reproduction places the burden on health-
care policy makers to ensure that new technology is under ethical governmental
regulation. Some senior Muslim religious leaders saw artificial insemination
as an encroachment upon God’s act of creation and a threat to a child’s right
to have a clear lineage from his/her biological parents. The newly emerging
Muslim scholars, however, have been inclined to take more seriously the cul-
tural implications of infertility for a woman and have been willing to approve
of artificial insemination with donor sperm by viewing the Qur’anic injunction
to “guard one’s private parts from other than one’s spouse” as a prohibition of
a sexual relationship with a man outside of marriage. Men and women are re-
quired to abstain from having sex outside of marriage, but this injunction never
included a prohibition against implanting a sperm in the fallopian tube or a fer-
tilized embryo in the uterus by means of a catheter inserted through the cervix.
Hence, these scholars argue, regardless of how a husband’s sperm reaches his
wife’s egg, the resulting child is legitimately ascribed to the couple.”

In grappling with ethical dilemmas presented by the new reproductive
technology, jurists have taken diverse hermeneutic approaches to the Qur’anic
verses and the traditions that correlated the trustworthiness of the lineage of
the child with sexual modesty. The Qur’anic injunction that men and women
“guard their private parts” from any illegitimate sexual relationship can be
interpreted to include or exclude assisted reproduction, whether AIH or AID,
assuming a logical connection between sexual modesty and legitimate lineage
of the offspring. The ruling to preserve the child’s lineage could not be guar-
anteed without restricting access to the private parts of the legitimate part-
ners in a marriage. Hence, Fakhr al-Din al-Razi (d. 1209), the Sunni-Ash‘arite
commentator, declares in no uncertain terms that all the references in the
Qur’an to “guarding one’s private parts” refer to abstaining from adultery—ex-
cept one, in which both men and women are required to refrain from looking
at the private parts of each other (Q. 24:31-32).1¢
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Notwithstanding the unknowns of traditional law, the benefits of IVF
in treating infertility are obvious, as long as such fertilization is achieved
within the legitimate boundaries of marriage. However, as is typical of Islamic
juridical deliberations, little attention has been paid to the moral and social
implications of the child’s identity and relationship to the family, on the one
hand, and, on the other, the status of the multiple human embryos that were
produced in the Petri dish and then implanted to increase the likelihood of
pregnancy. In the case of multiple pregnancies, the procedure requires the
abortion of additional embryos to avoid endangering the mother’s health and
improve the chances of survival for the viable one. Aside from the two to three
embryos that are injected for gestation, there are surplus embryos that are
frozen for use in possible future attempts. What is the status of these insemi-
nated and frozen embryos? Could they be used later in further attempts at
having a first child or additional children? Who owns them if the couple later
divorces or if one of them dies? Could they be simply discarded as “unwanted”
embryos? Could they be used to derive stem cells for research or therapeutic
applications?"

IVF has the limited goal of correcting a natural condition, allowing a
would-be mother to carry a fertilized embryo to its full term of gestation. Keep-
ing in mind the diversity of Muslim legal opinions on new bioethical issues,
most have come to endorse the IVF technology with the stipulation that the
procedure should not lead to any sinful act contrary to Shari‘a rulings about
the man-woman relationship nor should it lead to any harm to the couple or
the child. Hence, even when some scholars have had reservations about the
production of gametes asexually, including the morally questionable act of
masturbation to derive the sperm, IVF became a routine medical practice in the
Muslim world to enhance the possibilities of conception for women who can
afford these expensive reproductive procedures. In addition, doctors can now
be guided by ultrasound to the ovaries to retrieve eggs vaginally, a somewhat in-
vasive procedure that raises questions about a third-party male physician (other
than the woman’s father, husband, or brother) having access to the private parts
of the woman. There has been no immediate solution to this problem because
there are not enough female physicians to perform IVF procedures and thus
pose no threat to the Islamic code of modesty.

In most cases of infertility, if the family is well-to-do, the treatment is
sought abroad, where such Islamic sensibilities about male-female relation-
ships are absent. Nevertheless, the issue, however academic in nature, is gen-
eral enough to require a sensible and immediate solution in view of the short-
age of female specialists in all areas of medicine. Before the spread of modern
mass education, infertility was a serious problem in Islamic societies. Married
couples who could not have a child spared no effort, including financial hard-
ship, to become parents. Consequently, the legal hair-splitting that is part of the
seminary culture and is meant for the consumption of the traditional scholars
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of Islamic law has rarely filtered down to the ordinary folks looking for practi-
cal solutions—except in the form of rulings that either permitted or forbade a
procedure.

As pointed out earlier, IVF clinics were faced with serious questions about
the frozen surplus embryos that were produced for the future implantation
if the pregnancy did not occur the first time around. Juridical solutions were
not hard to deduce when legal principles—Ilike the principles of public good
(maslaha) that promotes what is beneficial and necessity (dariira) that over-
rules prohibition —could provide moral-legal justification for the use of surplus
embryos as the source of stem cells for research. After all, as some promi-
nent Sunni jurists have pointed out, the principle of the sanctity of life does
not apply to the embryos that are outside the womb. Consequently, because
stem-cell research has enhanced the possibility of curing diseases, the princi-
ple of public good provided the justification for using frozen embryos to isolate
stem cells. I will return to the ethics of stem cell research in chapter 8, where
I discuss recent developments in biotechnology. Nevertheless, it is important
to point out that in many of these recent rulings endorsing stem cell research
the inviolability of frozen embryos is ill-conceived.

The future use of frozen embryos for posthumous transfer of an intrafal-
lopian gamete to a widow is another problem demanding a meticulous evalu-
ation of the status of the frozen embryo to make sure it could be treated as the
property of the legally married couple. If the frozen embryo is considered to
be property, then it is subject to the laws governing ownership and transfer
of property belonging to the biological father and mother. However, is it really
property? There is no doubt that if the couple is alive, both have a right to de-
termine the use of their embryos. What if one of them dies, however? Jurists
began to question the widow’s right to use the frozen embryo because the death
of her husband is presumed to void the contract that wedded her to him. If she
is no longer his wife, on this view, the newborn could not use the father’s name
as part of her/his identity.'®

Reproductive Genetics

Muslim scholars have as yet to assess the moral and genetic implications of
the asexual production of embryos through somatic-cell nuclear transfer
(SCNT), which involves the introduction of nuclear material of somatic cell
into an enucleated oocyte. The possibility of experiments dealing with the cre-
ation of embryos from three or more genetic parents poses new challenges for
ethical-religious evaluation. It is ironic that Muslims who correlate legitimate
lineage with a traditionally approved sexual relationship between biological
parents have utterly failed to come to grips with the consequences of artificial
insemination with donor sperm. If clarification of lineage is a prerequisite for
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allowing assisted reproduction within a marriage, it is necessary to carefully
examine the religo-ethical implications of donor-sperm insemination. In ret-
rospect, those scholars who opposed AID seem to have averted greater harm
by insisting upon AIH. In other words, to protect the lineage of the child as
conceived in Muslim cultures, the use of donor’s sperm or even donor’s egg
had to be disapproved and even forbidden in the context of IVF clinics. Accord-
ing to traditional Islamic law, even when the asexually conceived child could be
spared from carrying the stigma of being the fruit of an adulterous relationship
and attributed to the mother only, it is difficult, perhaps even impossible, to es-
tablish the child’s legitimate lineage with certainty without certain knowledge
of the identity of the biological father. No Muslim scholar could endorse and
justify the morality of a procedure based on the principle “Necessity overrides
prohibition,” even if it provided the only solution to treat infertility in a way
that would spare the child social ostracism. The oft-repeated religious guidance
in the matter of infertility was to trust in God’s wisdom and submit to God’s
decree in the matter of infertility."”

Islamic normative sources have offered meager guidance in forging an
ethics of genetics. Although the Tradition has preserved an account of a form of
eugenics that was practiced in the pre-Islamic tribal culture, because the prac-
tice did not resonate with Islamic morality, it was forbidden. Although I will
deal with the ethics of genetic engineering and genetic screening in chapter 8,
in the context of the beginning of life some observations about genetics are in
place. In modern medicine, preselection eugenics has returned as a medical
procedure of preimplantation genetic diagnosis (PGD), making it possible for
the parents to choose an embryo on the basis of desired and undesired physi-
cal traits and mental capacities. With its enormous therapeutic potential, the
human embryo is gradually evolving into a commodity that can be ordered
like any other product, with “options” chosen in advance in eerie emulation of
the automobile showroom. The idea of the parent’s unconditional love for their
offspring seems increasingly a relic of earlier times.

As noted in the introductory chapter, there are hardly any public debates
on the critical issues in biomedical ethics in Muslim countries because of the
absence of democratic governance. The Muslim public is kept in the dark when
decisions are filtered down from the top in the absence of public debates or
hearings to determine whether any of these new reproductive technologies are
beneficial or harmful to the family and the child. Because most of the autocratic
governments and their representatives in the public sector are not accountable
to the public when major health-care blunders are committed, the public is left
with no one to turn to except medical practitioners.

To be sure, medical practice remains authoritarian in the Muslim world,
where the patient has no right to question and hold a physician responsible
for any detrimental procedure. On the other hand, because the religious
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seminaries know little about what is happening in the world of medical
research and practice, ethical-legal deliberations generally lack any sophisti-
cated analysis of genetics and the complex procedures involved in reproductive
technologies. For instance, in earlier rulings allowing the use of donor’s sperm
or egg in IVF, the serious harm this procedure could cause to the dignity of
the child was overlooked. As detailed information about IVF became available
to the jurists, the rulings that once allowed the use of a donor’s gamete for
implantation were now reversed in favor of a ban on any tampering with the
strict traditional edicts governing the use of a married couple’s gamete and
preserving the child’s lineage.” Even when the jurists knew that the juridical
method for deducing fresh decisions from the revealed texts had to depend
upon the conventional wisdom of reasonable people (and not the other way
round, as some had insisted) in the matter of reproductive technology, they
sought to provide solutions solely through nonethical interpretations of the
texts that made reference to sexual procreation or sexual modesty, whichever
served their ultimate rulings about IVF procedures. Social interaction, as the
Shari‘a visualized it, was time-bound and dependent upon realistic assess-
ment of each case as it affected the moral fabric of society. With the huge social
implications of reproductive technology, just issuing a judicial decision about
one or another form of assisted reproduction was insufficient in assessing the
potential damage that could be done to the social standing of a Muslim woman
or child, especially as regards issues such as the traditional prohibition on the
depositing of a sperm other than the husband’s in the woman’s vagina. But
what about depositing an egg of a woman in the woman’s vagina? Was it per-
missible? What about the implications of artificial insemination with a donor
egg? Would the child be related to the donor of the egg or to the gestational
surrogate mother?

In the classical formulations, a possibility of depositing one woman’s egg
into another woman’s fallopian tube or uterus was inconceivable. There was
no understanding of the genetic makeup of a gamete, and so no possibility of
pronouncing on such questions. Nevertheless, the silence over depositing of
egg in a “stranger’s” (in this case, another probably unrelated woman) womb
and its implication for the child’s lineage opened up hermeneutical opportu-
nities, for some at least, to support it as a case of “substitute” or “surrogate
motherhood.”” Based on the extrapolations from the verses that call upon
Muslim women to “guard their private parts,” it would be difficult to counte-
nance gestational surrogacy, whether commercial or altruistic. According to
this interpretation, implanting the zygote of a married couple in the womb
of surrogate mother for gestation would flout the command to guard the pri-
vate parts (hifz furtij). Gestational surrogacy then became another controversy
weighing on the possibilities that assisted reproduction offered to infertile
Muslim women.
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Surrogate Motherhood (ijarat al-rahim)

The issue of surrogate motherhood —acting as the fetus’s incubator during the
nine months of gestation—has given rise to questions about the inviolability
of a woman’s womb.? In the virgin birth of Jesus, as related by the Qur’an, the
existence of Mary, as the carrier of the “Spirit of God” (rizh allah, the title used
for Jesus in Islam), was vital. In other words, part of God’s miracle was depen-
dent upon a mother’s womb to carry the child. In nature there is no substitute
for a mother’s womb for the gestation of a child. It is for this reason Islam
regards as sacred motherhood in general and the mother’s womb in particular.
Significantly, in the chapter entitled “Women,” the Qur’an presents woman'’s
womb? as the source of human relationships, and reciprocity and mutuality is
negotiated through wombs—the starting place of what “you demand one of an-
other” (Q. 4:1) in kinship. In another place, God acknowledges the critical role
a mother plays in procreation and honors her by enjoining human beings to
show kindness to both the parents, but more particularly to the mother. As the
Qur’an puts it, “his mother bore him painfully, and painfully she gave birth to
him; his bearing and his weaning are thirty months” (Q. 46:12—13). In Prophetic
practice, there are numerous traditions in praise of the woman’s status as a
mother, enjoining Muslims to show deference to her all the time. Her role in
conceiving and delivering a child are so important that if a woman dies while
giving birth to a child, God forgives her by wiping her slate clean, and she en-
ters paradise without any reckoning.*

All cultures accord a high degree of honor and respect to motherhood. In
pre-Islamic Arabia, the Qur'an and the Tradition challenged the scandalous
mistreatment of women by using the metaphor of the womb (rahim) to make
the point that human relationships are impossible without the generative and
bonding powers of the mother’s womb. Hence, preservation of natural kinship
depended on safeguarding the connection to the maternal womb. In contrast,
the role of the father was simply to protect the womb from the moral contami-
nation of impregnation by another man’s semen.

When artificial insemination became a treatment option for infertility, the
man had the responsibility of making sure that his own semen was artificially im-
planted in his wife’s uterus and that he was the semen donor (AIH). This would
ensure the legitimacy of the child and would relate all other children born from
the same biological parents. As discussed above, the Islamic norms preserved
in the overall goals of the Shari‘a tend to rule against the possibility of the preg-
nancy of a woman using donated sperm (AID) that carries the genetic materials
of a man other than her husband. In a similar vein, most jurists believe that a
donated ovum also cannot be used in the case when the wife lacks either healthy
ovaries or the ability to produce ova for retrieval. In other words, the Shari‘a rules
out any attempt to procreate by using donor’s sperm or donor’s egg.”
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Nonetheless, in a polygamous marital system, gestational surrogacy re-
mains possible by letting a second wife carry the gametes of the first wife and
the husband. For varying reasons, while most scholars have ruled out the per-
missibility of a woman not married to the man carrying the couple’s gametes
to a full term, some recent opinions have permitted that procedure.?® In view of
the Islamic tradition’s emphasis on unblemished lineage, there are also opin-
ions that allow the use of a donor’s egg as long as it is combined with the
husband’s semen and implanted to the wife’s uterus, because the prohibition
explicitly deals with the depositing of the semen of a stranger in the wife’s
vagina. There is no ban on a donor’s egg replacing the wife’s defective egg.
Because the semen belongs to the husband, the lineage is intact, and he is the
father of the child, as declared by this well-established rule: “A child belongs
to the husband.”” But that situation leaves the identity of the mother unre-
solved because of the involvement of two women in the process: the woman
who donated her ovum and the wife who carried the fetus for gestation. Some
have maintained that the former is the mother, because the child carries some
of her genetic materials; whereas the womb of the latter is nothing more than
the earth that feeds the seed and helps it grow. Others have argued that mother
is the owner of the womb, in accordance with the Qur’anic dictum, “Their
mothers are only those who gave them birth” (Q. 58:2).% By this they contend
that birth means “to come out of the womb.” Still others have argued that both
women are the mothers, since both of them have contributed in bringing about
the birth of the child.”

The analogy based on the similarity of the role played by earth and surro-
gate womb in nurturing the seed in the above-cited opinion neglects to account
for the influence surrogate mothers have on the development of the budding
human life. The surrogate mother certainly contributes more comprehensively
than the earth that nurtures the seed. The seed receives much more than sim-
ply growth from the earth. In fact, the growth of the tree reveals the effect of
the nutritious minerals and the water that the seed receives from the earth.
Likewise, surrogate motherhood is far more than a clinical nine-month incuba-
tion. The closest Islamic analogy to surrogate motherhood in the Shari‘a is that
of a wet nurse who suckles the child for two years and is known as “suckling
mother” (al-umm al-rida ‘Tya). Her milk contributes to the growth of the infant’s
bones and flesh just as the womb nurtures the embryo with its nutritious blood
supply. In this way, both the surrogate womb and the donor of the ovum that
enriched the genetic make up of the infant through fertilization with the sperm
have a right to be acknowledged as mothers of the infant.*

The “suckling mother” in the Shari‘a is afforded a status of a “virtual mother”
(al-umm al-nisbiya) without any right to inheritance, and is consanguineously
connected to the child in such a way that a marital relationship between her
and the child, if he happens to be a boy, would be considered incestuous. More-
over, marriage of the suckled boy to the daughter of suckling mother is also
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forbidden. Furthermore, the rule of consanguinity is extended to include the
surrogate mother’s relation to her uterine son. But this is disputed by the medi-
cal science, which regards only the donor of the egg to be the mother because
of her participation in creating the genetic makeup of the child. In fact, some
Sunni scholars believe that the owner of the egg is the mother, even when
the owner of the womb has acted as the incubator of the fetus. Accordingly,
they regard the surrogate mother as equal in status to the suckling mother
because of the special relationship through birth that has emerged during the
nine months of gestation and the possible role that the sustenance of the womb
might have in giving form and substance to the child, despite the repudiation
of any such possibility by modern medical science.

To recapitulate, for those who maintain that the mother is the owner of
the womb, there is no reason to prohibit artificial insemination through ovum
surrogacy as long as the husband’s semen is involved in the fertilization. As
for those who maintain that the mother is the owner of the egg, or that both
are entitled to be the mother, they too have no reason to maintain the ban on
either ovum implantation or the gestational surrogacy, aside from the protec-
tion of the child’s lineage in cases where the identity of either parent might be
in question. This is the implication of the commandment that rules out legal
adoption by requiring Muslims to seek progeny only through one’s marriage:
“He has not made your adopted sons your sons in fact. Call them after their
true fathers. That is more equitable in the sight of God” (Q. 33:4—5). Hence, the
Shari‘a forbids the seeking of progeny through someone other than one’s own
spouse because of the ambiguity it creates in the child’s lineage. Following this
line of argument in the matter of adoption, effecting a relationship through
surrogacy cannot be treated as an exception from the general rule against legal
adoption, with its imperative of protecting the proper lineage of the child by
relating him/her to the biological father rather than the social father and au-
thorizing inheritance only from the former. Islam limits legitimate fatherhood
and motherhood strictly to marriage, and the mixing of the husband’s sperm
with the wife’s egg.

In the light of the foregoing discussion, the obvious concern among
Muslims remains whether IVF procedures sully the source of kinship. The
hesitation in endorsing IVF is based on a very important ethical rule: al-‘usr wa
al-haraj— “protection from distress and impairment,” a subsidiary rule derived
from the principle of “No harm, no harassment”: Did the technology cause
distress and impair sanctified family relationships formed by the legitimate
union of man and woman in marriage and through the honor of the womb in
birth?

These issues are at the center of reproductive technology and genetics today.
The critical questions are not confined to the moral and legal status of the fetus,
which are important in themselves for different reasons (for instance, the right
to inherit); rather, the thrust of the debate is about the woman-man relation-
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ship and its impact on the child’s right to have a decent life based on clearly
conceived genealogy that relates the newborn to legitimate parents and others
in the extended family. The rulings examined in this connection explicitly rule
out the possibility of anyone beside the married couple as the guarantor of the
child’s untainted genealogy. It is also in this light that artificial insemination
with the sperm of a man other than the husband is construed by some as a
form of adultery (zina) (although the act did not involve penetration), such that
the child born through such a process is illegitimate (walad al-haram or ibn
al-zina).*! As mentioned earlier, the Prophet’s traditions explicitly declare that
placing the seed of another man (ajnabi) in the womb of a married woman is
a grievous sin that destroys the inviolability of a family.*> However, most of the
rulings also view as adulterous artificial insemination by means of a donated
egg and the husband’s sperm implanted by noncoital procedures and carried
through gestational surrogacy by the wife.**

In addition to the textual sources that are usually marshaled as evidence
against artificial insemination with donor sperm (AID), there is widespread
cultural indifference to the problem of sterility connected with husband’s
sperm. It is inconceivable for any Muslim man to accept donor sperm to treat
his wife’s infertility because of the social stigma that such a procedure might at-
tach to his offspring. The identity of the father is important not only for cultural
reasons; it is also critical for medical history of the child. More importantly,
although the child’s upbringing contributes to the overall development of the
child’s personality, the natural father’s DNA has an undeniable impact upon
the child’s intelligence, general physical appearance, susceptibility to specific
medical conditions, and overall psychological tendencies. The genetic heritage
makes it imperative that the identity of the child’s natural father be known by
the child.

The other reason for unambiguously identifying the natural father is the
possibility of consanguineous marriage occurring between a half-brother and
half-sister. In recent years some Muslim physicians have sought a ruling on
the possibility of using an anonymous donor’s sperm to avoid the adverse im-
pact of this kind of assisted reproduction. But even the anonymity connected
with the donor of the sperm could not absolve any party to the process of the
responsibility of fostering the possibility, however unlikely, of incest that could
result from the mating of half brothers and half sisters with a common bio-
logical father. Regardless, whether such a marriage happens intentionally or
unintentionally, with or without prior knowledge of this biological relationship,
the Shari‘a considers such a marriage incestuous and a clear violation of the
divinely instituted laws that govern legitimate conjugal relations.

In summary, then, the use of another woman’s womb as the fetus’s incu-
bator has been deemed culturally unacceptable because of the religious status
of a mother’s womb and traditional taboos concerning the involvement of a
third party in the marital functions of sex and procreation, as evidenced in the
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use of the derogatory term “rental womb.”** It is not surprising, then, to find a

consensus among Muslim scholars about the need to keep the maternal womb
untainted by any procedure that might cast doubt on the child’s lineage.

Adoption

In Arab tribal culture it was common to adopt a son when a couple could
not have children. The verse “He has not made your adopted sons your sons
in fact” (Q. 33:4-5) provides an unmistakable evidence that the adoption of
sons was widely practiced in pre-Islamic Arabia. Moreover, the admonition to
“call them (the adopted sons) after their true (biological) fathers” in the same
verse evidently criticizes the prevalent practice of confusing the genealogical
truth by giving the adopted sons the adoptive father’s name. The occasion that
prompted the revelation of this injunction in the Qur’an has much to do with
the rulings in the Shari‘a that carefully safeguard against incestuous relation-
ships. Because the adopted son was not a biological offspring, there was legally
nothing to bar him from marrying a daughter of his adoptive father; nor could
there be any prohibition against the adoptive father marrying his adopted son’s
biological mother, sister, or divorced wife.

The Shari‘a, therefore, does not define adoption as an institution; rather,
the care of orphans and children in need of parental care is provided through
another institution, namely, guardianship (wilaya). Muslims are encouraged to
function as guardians of children in need and assume the same responsibilities
as biological parents. They must take care to provide for the child’s upbring-
ing, education, and other needs, and they must administer the child’s prop-
erty, making sure that the estate is used for the child’s benefit, even after the
guardian dies. However, in the Shari‘a, the adoptive parents strictly function as
guardians and do not become the legal parents. In this way, biological parents
remain the legal parents, and the guardian fulfils the obligations to the child in
substitution for the biological parents.

The Qur’an in general regards caring for orphans as a meritorious act and
encourages Muslims to undertake the role of adoptive parents, as long as the
child’s legal status is clear so as not to confuse the child’s biological lineage.
Muhammad himself was an orphan and was, in accordance with Arab tribal
customs, under the guardianship of his paternal grandfather as long as the
latter was alive, and then his uncle took over the responsibility. Hence, the
Shari‘a endorses a custodial role for an adoptive father. But it does not allow
the adopted child to inherit from the adoptive father; he is entitled to inherit
only from his biological father. The adoptive father can make a bequest for his
adopted child only while he is still alive, because after his death the distribution
of the inheritance strictly follows the rules that exclude all but natural children.
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In sum, although Muslim culture recognizes the significant role that adoptive
parents have in their children’s upbringing, the Shari‘a does not accord adopt-
ed children equal status with natural children.

Eugenics (najabat al-walad) as an Enhancement
of Biological Inheritance

Today an intense individualism has gripped global communities, with people
asserting the right to determine future reproduction. Even in the Muslim
world, where individualism is far less entrenched than it is in the advanced
industrial countries of the West, there is an increasing emphasis on the inalien-
able human rights of each individual, regardless of familial or other forms of
connectedness. In the context of reproductive technologies, the use of preim-
plantation genetic diagnosis (PGD) has allowed people freedom to eliminate a
child with an unwanted medical condition.

At the same time, these technologies have also made it possible to prevent
anumber of hereditary, incurable diseases. Still, they impinge upon the human
germ-cell line, potentially affecting the course of future generations. In the case
of positive eugenics —which aims to increase the number of favorable genes in
human society through biological improvement (as opposed to negative eugen-
ics, which aims at decreasing the number of undesirable or harmful genes in
order to winnow out the genetically unworthy) —the most important Islamic
bioethical principle of public good states that one must avoid any technological
manipulation of humans that might adversely affect their physical and cultural
environments. Although there is a strong inclination to uphold genetic deter-
minism in human hereditary traits, belief in God’s absolute power allows for a
divine intervention that can change anything in the DNA.

According to Islamic teachings about human development, nature and
nurture interact to determine hereditary traits in a healthy social environment.
Governments are obliged to pay attention to factors like nutrition, medical care,
education, and a clean environment to improve human life at all levels. Hence,
the ethical verdict on any reproductive genetic intervention, including positive
eugenics, has to be made on the basis of predominance of comprehensive ben-
efit (istislah). As I shall discuss in more detail in chapter 8, in emerging ethical
dilemmas connected with controversial genetic engineering like eugenics, it is
not unusual to find contrary views about gamete reproduction and microbio-
logical techniques, which are still not fully understood by the practitioners of
Islamic jurisprudence.

Molecular genetics, which concerns itself with the study of living systems
and the transmission of hereditary characters encoded in the macromolecular
structure of DNA, has become the most controversial research area in biology.
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The information the DNA reveals about a person is open to potential abuse.
The time has come to evaluate the social and psychological consequences of
such physical-chemical encoding of the genes of humankind.

In Semitic cultures, where charisma was believed to have been inherited
in a particular tribe from generation to generation, there was a belief in some
measure of predetermination of the qualities of religious leaders. It was usu-
ally believed that God chose his prophets from a particular tribe whose progeny
inherited the “mantle of prophethood” (mansab al-nubuwwa) through an act
of divine grace (lutf min allah). One of the important intellectual activities in
Muslim culture in Arabia was to trace genealogies of renowned individuals
to show how the “blessed seed” was transmitted through a marital union of a
man and a woman from famous tribes. A well-known book in classical Arabic
literature is entitled Ansab al-ashraf (Lineages of the Noble Ones).*

Such a thesis about the “blessed seed” is contrary to the overall teachings
of the Qur’an, which do not show much overt concern with eugenics. Never-
theless, Islam’s abolition of one of the four types of marriages among Arabs
seems to smack of eugenics. The tradition is related on the authority of ‘A’isha,
the Prophet’s wife, who describes the types of conjugal relations that existed in
Arabia prior to the Prophet’s reform of the institution for Muslims. One of the
types is mentioned as follows:

The second type [of marriage] was that a man would say to his wife
after she had become clean from her period, “Send for so-and-so
[whose nobility is well-established] and have sexual relations with
him.” Her husband would then keep away from her and would not
touch her at all till her pregnancy became evident from that man with
whom she was sleeping. After the pregnancy was established, her
husband would sleep with her if he wished. However, he allowed his
wife to sleep with that person being desirous of the nobility of the
child (najabat al-walad). Such marriage was called “marriage seeking
exchange” (nikah al-istibda’).’

The Qur’an, which insisted that spiritual and moral awareness (taqwa) was
the main source of all human nobility, did not support this Arab tribal practice
for the improvement of human race through the control of hereditary fac-
tors, especially because it prescribed an illicit practice of sexual exchange in
order to produce noble offspring. However, in some traditions the believers are
counseled to choose a partner for breeding (al-nutaf) bravery among the people
of Khurasan in Iran, for increasing sexual potency among the Berber in North
Africa, and for inculcating generosity and envy among Arabs.*” These traditions
do reflect an explicit awareness of eugenics in choosing marriage partners. The
source of these eugenic considerations seems to have been Irano-Semitic cul-
ture, in which such concerns were commonplace. Although these traditions
were never used as authoritative precedents for legislation in the Shari‘a or
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social policies in Muslim societies, they express popular beliefs about the choice
of one’s marriage partner.

Aside from the interest in genealogies and their impact upon future gen-
erations, in a number of theological and philosophical works inspired by Is-
lamic scriptural resources, one can find references to the “innate nature” or
“disposition” ( fitra) with which humans have been created. There is something
“given,” divinely endowed, about human nature that functions as a reservoir
of potentialities that can spur an evolution toward the attainment of levels of
perfection. At the root of these postulates about divinely ordained disposition
in human beings one can detect a constant tension in between the notions of
determinism and freedom.

Each person, on this view, is endowed with a basic set of predispositions.
Some may reject this idea as an unscientific, arbitrary construct, empirically
unverifiable. Religion assesses human perfection in terms of the migratory
growth of the self, sometimes known as the “struggle of the self,” the jihad bi
al-nafs—ijihad against one’s ego, as Muslim mystics maintained. This self rep-
resents enormous potential for engendering good and combating harm through
self-discipline and critical self-assessment. This is self viewed as the domain of
extramaterial, symbolic perceptions and interactions — the domain that defies re-
duction to the leveling statistical categories of social science. Any findings about
the self that arise from presumed biological influences like genomes may or
may not have spiritual relevance. But people of faith see the implications of such
formulations in terms of immutable, inherited traits that cause generation after
generation to suffer from some untold miseries such as inherited diseases.

Intellectual caution needs to be applied before labeling as absurd any great
body of work that intelligent and sensitive human beings have deemed su-
premely important. Such is the religious doctrine about God’s creation and
determination of humanity’s destiny. No religion can afford to neglect a long-
term spiritual and moral improvement of humankind. In this connection, it is
relevant to evaluate the religious dimension of genetic intervention in human
affairs in the light of a belief in the divine will and its implications for human
self-understanding. As a complex web of new realities and new relationships
emerge between certain genes and particular human conditions that can be
partly or wholly eliminated through genetic intervention, is it farfetched to
speculate that molecular genetics may arrogate the right to determine both the
form and the content of meaningful life?

When considering issues pertaining to medical treatment, Islamic schol-
ars typically employ the language of obligations, duties, and interpersonal
justice rather than the language of private and autonomous individual rights.
The absolute obligation to save human life is accompanied by the principle of
public good (maslaha), which demands that a doctor take into account not only
the well-being of the patient but also that of family members, especially if ac-
tive medical intervention leads to further suffering of the patient and his/her
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relatives. Such cases often carry social/political/ethical subtexts involving is-
sues of justice, access, distribution of resources, the rising cost of preventive
medicine, and so on. The availability of affordable resources, both human and
technological, to sustain a patient’s life must be assessed in terms of collective
social needs founded upon the principle of distributive justice. In other words,
the benefits of medical intervention must be open to all. Moral problems con-
nected with the allocation of scarce resources in the majority of Muslim socie-
ties remain mostly unanswered because of authoritarian politics and paternal-
istic nature of health care in these countries.

Modern science and technology have uncovered a set of natural conditions
that can be explored, explained, and even changed for the betterment of human
life. The recently completed Human Genome Project initiative aims to make
a detailed map of human DNA, the hereditary information in which one’s ge-
netic makeup is stored. This knowledge promises more advanced and effective
treatments for a wide range of maladies that are thought to be genetically trans-
mitted. It is possible that such detailed knowledge of the constituents of the
human organism will lead to invidious comparisons between individuals —will
some be deemed to be “superior” to others? The gains to be made in preven-
tive medicine and research for cures to genetic diseases such as SCID (Severe
Combined Immune Deficiency) and cancer need to be weighed in relation to
the rise of new kinds of genetically derived discrimination (both in health care
and employment) and a resurgence in eugenics.

The fear prompted by the clinical use of genetic interventions has led to
set limits on research and testing that deal with human DNA. The technology
itself is in the early, experimental stages, so many of these potential problems
remain in the realm of conjecture. The intervention into human DNA seems
to some to tamper with what are regarded as basic building blocks of human
life. Moreover, much of the proposed research on human molecular biology
depends upon the uses of gametes or early embryonic tissue, which in turn
triggers controversies over abortion and the reality of the personhood of the
human fetus.

Much of the concern among Muslim scholars in this area has focused on
the fetus and the point at which it attains human personhood with full moral
and legal status. The problem occurs when prenatal genetic testing determines
that a fetus will develop into a child with a disability. In a case where it is possible
to do harm by giving birth to a child whose life will be one of constant suffering,
the question arises whether the parents, in consultation with the medical team,
can decide to abort the fetus. Termination of early life in Islam requires assess-
ing the exact moment when personhood or ensoulment occurs, and with it the
developing human’s possession of the full array of rights. The next chapter will
explore the Islamic quest to pinpoint an answer to this vexing.



—5 W

Terminating Early Life

Slay not your children for fear of poverty; we will provide for you and them.
Surely the slaying of them is a grievous sin.
—Qur'an17:31

The previous chapter previewed the issue of embryonic sanctity, especially in
regard to the ethical quandaries presented by advanced reproductive technolo-
gies. The new reproductive genetics, especially preimplantation genetic diag-
nosis (PGD), in which IVF embryos are screened for genetic diseases or ab-
normalities, poses problems for the principle of embryonic sanctity if couples
choose to abort fetuses that are doomed to suffer a debilitating disease. Such a
decision raises both religious and moral problems because, in the Islamic tra-
dition, there is no blanket permission to abort a defective fetus. The possibility
of discarding a fetus because of physical defects seems to dispense with any
notion of even minimal dignity for the zygote, even when there is only a remote
potential of life for a preimplanted fertilized ovum. Any deliberate suppression
of the life of an embryo poses problems for Muslims, even given the likelihood
that a mother will give birth to a diseased or disabled child.

The question connected with the moral standing of embryonic and fetal
life remains unresolved in Islamic jurisprudence because of the lack of a pre-
cise definition of life and of the beginning of life. In fact, there is no distinction
made between embryo and fetus in the literature. The Qur’anic embryology,
as I shall discuss below, does not fully accord with biological distinctions of
the stages of development. Hence, my own usage in Islamic context in this
chapter is an approximation of the fetal development in the womb. Although
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the jurists do not dispute the biological fact of life and the sanctity of the fetus,
they differ about which stage of fetal development marks the advent of absolute
inviolability (dhimma saliha) and the possession of full human rights.! Hence,
there are disagreements about the moment of conception and the onset of en-
soulment, and whether “viability” pertains only to newborns capable of living
outside the womb. By definition, since the fetus ( janin) is “concealed” (istajann)
in the mother’s womb until it is born,? it has no independent claim to life. In
juridical terminology, the fetus is defined as an entity that in one sense does not
directly acquire the personhood (nafs) that can benefit from rights.® Further-
more, in Islamic jurisprudence, abortion rulings are not framed in terms of a
resolution to a conflict of rights between the pregnant woman and her fetus.
According to the Hanafi scholars, for instance, as long as the fetus remains
in utero it does not have independent and absolute inviolability because it is
regarded as a part of the mother’s body. However, as soon as it becomes sepa-
rated from the uterus with the capability of surviving outside the womb, then
it is regarded as a person (nafs) possessing inviolability and rights like liberty,
inheritance, proper lineage, and so on.*

As such, the fetus in the womb has a relative claim to life and for rights
because it is a potential human being. The closer to birth the fetus is, the closer
it is to personhood and the attendant array of human rights.’> Such an estima-
tion of the personhood of the fetus is behind the contemporary liberal juridical
opinions among Hanafi Sunni scholars, who do not regard abortion as forbid-
den if the mother’s life is in danger at any stage of gestation, including the
last days before the child is born.® This linkage to the health of the mother is
often overlooked when clinical abortions are readily performed in the Muslim
world with no impunity. There have also been rulings that permit abortions for
reasons of poverty,” a practice that has led to the abuse of abortion as a method
of population control. Certainly, no school of Islamic jurisprudence intends to
allow abortion as a method of population control.?

The problem is that it was not until recently that abortion began to be
treated independently under its own rubric in Islamic juridical formulations.
Like a number of topics that involve some kind of criminality in medical juris-
prudence, abortion as an unlawful act found its place in Islamic criminology
(jinayat). Yet the juridical tradition has produced scant discussion of the ethi-
cal dimensions of embryonic personhood. The fundamental assessment of an
embryo in the Shari‘a is based upon a Qur’anic passage—and its elaboration
in the Tradition—that speaks of a progressive acquisition of a human status
without any concern for moral issues connected with the independent status
of a fetus as a moral entity. Although there are a number of studies devoted to
fresh rulings that deal with legality of abortion occasioned by adultery (zinag)
and rape (ightisab), there is hardly any serious debate among Muslims about
the ethical issues connected with preimplantation embryos and/or the fetus as
a person with its own rights and needs for protection.’
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There are two issues related to terminating potential life: one is the tempo-
rary prevention of conception, and the other is the permanent control of fertility
to avoid future pregnancies. Both these procedures have long been common in
the Muslim world. Whether viewed as forms of family planning (tanzim nasl)
or abortion, the issues have dense moral and legal implications. Muslim legal
scholars have treated the subject of birth control in great detail, and a consen-
sus has emerged regarding its permissibility as a means of population control,
especially insofar as it can improve the living standards of predominantly poor
Muslim societies.”” However, the ethical dimension of preventing conception
or terminating pregnancy within marriage remains unexplored. What is clear
is that the moral dimensions of the issue are closely tied to cultural attitudes
about the need to have children as part of one’s entry into manhood and wom-
anhood. Procreation is taken as a divinely ordained obligation provided it is not
harmful to one of the spouses. Sexual pleasure is to be confined to marriage. It
is the balancing of these two factors that seems to underlie the juridical rulings
on preventing conception.

Who Decides?

Because the Qur’an gives men the power to regulate and manage the affairs of
women (Q. 4:24), it is commonly assumed that even in critical matters pertain-
ing to procreation, the man’s preference would prevail. Most jurists, however,
have not stipulated the need for the husband’s permission in a decision to pre-
vent conception. In other words, there is no objection if the woman decides to
use any method of birth control to avoid becoming pregnant without her hus-
band’s approval as long as that method does not cause any harm to her health.
However, some Hanafi and Hanbali scholars have required that permission.
According to Ibn Nujaym, (d. 970/1562) among the Hanafis “it is forbidden for
a woman to clog her uterus, as is customary for them to do in order to prevent
becoming pregnant, without the husband’s permission, just as it is forbidden
for a man to practice coitus interruptus (‘azl) without her permission.”"* By
requiring each spouse to seek the other’s permission about an act that prevents
pregnancy, the judicial decision seems to insinuate a preference for procreation.
This encouragement to procreate is implied in the ruling given by the Maliki
jurist al-Hattab al-Andaltsi (d. 954/1547). He maintains that a woman cannot
require her husband to practice coitus interruptus in order to avoid becoming
pregnant.? The Shafi‘i jurist ‘Abu Ishaq al-Shirazi (d. 476/1083) believes that
coitus interruptus is reprehensible (makrih) even if the woman participant is
legally free (not a slave) who has the right to dictate her terms to her spouse;
her decision must be taken in concert with her husband.” The Hanbali jurist
Ibn Muflih has no problem with a woman taking a medicine to induce men-
struation." However, he cites an opinion of a well-known Hanbali judge, Abu
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Ya‘la, who stipulates that the husband’s permission to induce menstruation is
necessary, just as wife’s permission is required to practice coitus interruptus.
Nevertheless, on the basis of an opinion ascribed to Ahmad b. Hanbal himself,
Abu Ya‘larequires the wife to seek the permission of her husband.” The latter
opinion seems to have been preferred in traditional circles because another
Hanbali jurist, Mardawi, endorses Abu Ya‘ld’s citation, “It is appropriate [ for her
to do so0].”1®

From the above opinions it is possible to conclude that seeking a husband’s
permission is required for a woman to prevent conception temporarily because it
is the right of a man to have offspring. Hence, it is not permissible to deprive
him of his right without his consent. This condition is also stipulated in the
resolution passed by the Islamic Juridical Council (majma‘ al-fight al-islami)
under the auspices of the Organization of Islamic Conference (OIC) in their
Fifth Session in Kuwait in December 1988: “It is permissible to decide tem-
porarily to postpone having children for the sake of putting distance between
pregnancies or preventing conception for a short period if there is a valid reason
recognized in the revealed texts of Islam (shar‘an), as long as there is an agree-
ment between the spouses on the matter following consultation, and provided
there is no harm in doing so. In addition, the means of preventing pregnancy
should be legitimate, and there should be nothing in it that can be construed
as aggression toward an existent pregnancy. Indeed God, the glorified and ex-
alted, knows best.””” All Muslim jurists agree that it is not permissible to pre-
vent conception permanently, even if the husband approves of such a decision.
According to the Maliki jurist al-Qairawani al-Birzili (d. 844/1440), any attempt
to prevent the semen or to obstruct the uterus in order to avert conception
is impermissible.’® This view is supported by one of the major figures of the
fourteenth century, ‘Abd al-Rahman al-Jazuli (d. 741/1340), who ruled that it is
forbidden for any person to take medication that would lead to a decrease in his
progeny.” The Shafi1i jurist, Zarkashi, who cites the opinions of several leading
jurists, maintains that it is illicit for a man or a woman to take any medication
to avoid having children. In the case of a woman, according to some, it is for-
bidden outright, even if the husband does not object.*® According to Ibn Hajar
al-Haythami, it is forbidden to obstruct the source of conception.”!

Accordingly, preventing conception permanently is actually violation
of one of the five ends of the Shari‘a for the people: to protect their lineage
(nasl).”? The Shari‘a urges the preservation of the lineage and multiplication
of the progeny. There are a number of traditions ascribed to the Prophet in
which he is reported to have encouraged large families.” On the basis of such
traditions, jurists regard permanent prevention of conception as undesirable
for both men and women. Some argue that, after having some children, if the
couple were to decide to implement permanent fertility control, there was no
guarantee that the children would not die or get killed. In such a situation, be-
cause of the permanent obstruction of fertility, the couple would be deprived of
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having more children. Based on the principle of “No harm, no harassment” the
Islamic Juridical Council has issued a number of resolutions reaffirming the
impermissibility of irreversible methods of birth-control without a religiously
valid reason, regardless of the husband’s permission or lack of it.*

Abortion (al-ijhad) in Early Usage

The Arabic word al-jjhad denotes a “miscarried fetus discharged from the womb
before completing the nine-month period of gestation.”? In line with this lexi-
cal meaning, Muslim jurists define abortion as an induced ejection of a fetus
prematurely with or without a proper justification. The other common juristic
terminology like al-isqat (literally, “elimination”), al-tarh (“expulsion”), al-ilga‘
(“caused to throw out”), and al-imlas (“caused to slip”) suggests the intentional
aspect of the miscarriage and not simply the fact of a discharged fetus with no
signs of life. Such an understanding of abortion as a deliberate act of terminat-
ing pregnancy has consequences for its estimation as a criminal act.

The issue of intentional abortion does not come up in the Qur’an. All the
standard juridical references to the Qur’anic passages actually deal with ho-
micide (qatl al-nafs) rather than abortion of the fetus through a miscarriage
before it completes nine-month gestation. In fact, there is no definition any-
where in the Tradition of the embryo as a living entity right from the zygotic
stage. In their assessment of the tort committed against the fetus, jurists have
regarded implantation of the drop in the uterus (istigrar al-nutfa fi al-rahim) as
the determining stage of fetal life beyond which any infliction of harm to it re-
quires compensation. This ruling is extrapolated from the interpretation of the
following verse in the Qur’an, which reads, “It is he who produced you from
one living soul (nafs wahida), and then a lodging-place (mustagarr) and then a
repository (mustawda‘)” (Q. 6:98).

The uterus is “a lodging place,” whereas the loins are “a repository” in
which specific characteristics are preserved for future generations.” Yet the
assessment of the criminality of abortion is dependent upon forced ejection
of the fetus. Most of the Hanbali jurists treat abortion as a culpable action
only when the ejected fetus is dead or when its partial ejection is caused by
blows to the stomach of a pregnant woman or by her having induced abor-
tion through taking a medicine. A majority of the Hanafi, Maliki jurists, and a
group of Shafiq jurists have followed the Hanbalis in this opinion. However,
the rest of the Shafiis are of the opinion that abortion is a culpable action
if it is proved that the fetus died during the procedure, even if it was not
ejected from a woman’s womb. Obviously, these rulings in no way suggest
an endeavor to define the beginning of fetal life in the womb. Apparently,
lack of scientific information on in utero fetal development did not allow for
an evaluation of life until the moment of emergence, dead or alive, from the



130 ISLAMIC BIOMEDICAL ETHICS

womb. It was for this reason that some jurists did not maintain that the crimi-
nality of abortion could be established simply on the grounds of the expulsion
of blood or tissue in which there is a sign of growth without any indication of
a human shape (takhlig). However, if there was evidence of a human shape
(surat al-adami), then the abortion would be regarded as killing the fetus and
hence homicide.

The verses quoted for the assessment of the compensation due to the fetus
or any other party who participated in this wrong act treat the developing fetus
as a growing entity that resembles another organ of the body. The verses do
cover gestation stages from fertilization to personhood. But they do not in any
way define or explain the nature of the zygotic stage— whether it holds life
or carries totipotent cells to biologically make up a human being. According
to some recent rulings on allowing abortion in pregnancies that result from
rape, like those that took place in the Balkans, it appears that the embryo is
treated as an entity that does not have all the biological factors needed to evolve
into a human being.?’ In fact, an interesting discussion providing guidelines
to determine whether intentional abortion inflicted at the stage of coagulated
drop (al-dam al-malga) constitutes a tort underscores a completely different un-
derstanding of the crime against the embryo. According to the majority of the
jurists, if the aborted material dissolves in hot water, then it cannot be regarded
as aggression toward the embryo.” In other words, it is only when the embryo
has coagulated and lodged itself in the uterus and has grown into a clot and
tissue that there is any imputation of criminality.

Most of the verses quoted against abortion actually deal with life’s sanctity.
For instance, one of these oft-quoted verses in this section declares, “If anyone
slays a human being unless it be [in punishment] for murder or for spreading
corruption on earth—it shall be as if he had slain the whole of humankind”
(Q. 5:32). Another verse forbids killing of children: “Slay not your children for
fear of poverty; we will provide for you and them. Surely the slaying of them is
a grievous sin” (Q. 17:31). Still another verse forbids the pre-Islamic practice of
wa’d—a practice of burying live female infants for fear of poverty or disgrace:
“And when the female infant, buried alive, is questioned for what crime was
she killed . . .” (Q. 81:8). None of these verses deal with abortion per se; nor do
they define or deal directly with the ontological or legal-moral status of the fetus
or the religious-legal consequences of expelling it before complete gestation.
Their only connection to the subject of abortion appears to be the sanctity of
socially protected life, which must be accorded to the fetus when it takes the
shape (takhallug®) of a human being— beyond which point its destruction or
harm is deemed to be a crime. Nevertheless, these passages do provide incon-
trovertible documentation for prohibitive abortion rulings to the extent that
they convey a general interdiction about killing (gatl al-nafs) and recommend
a suitable punishment for those who commit intentional homicide: “And slay
not the soul God has forbidden, except by right. Whosoever is slain unjustly, we
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have appointed to his next-of-kin authority; but let him not exceed in slaying; he
shall be helped” (Q. 17:33; also 5:32).

Verses 12-14 of chapter 23 describe the stages of biological development of
the embryo: “We created man of an extraction of clay, then we set him, a drop
(nutfa) in a safe lodging, then we created of the drop a clot (‘alaga), then we
created of the clot a tissue (mudgha), then we created of the tissue bones, then
we covered the bones in flesh; thereafter we produced it as another creature. So
blessed be God, the best of creators.” Some important conclusions have been
drawn from the biological development of the embryo into a human being:
First, perceivable human life is possible at a later stage in the biological devel-
opment of the embryo when God says, “Thereafter we produced him as another
creature.”® Second, because all the factors that make up a human being are
not present, it is possible to make a distinction between biological animation
and moral-legal personhood, and, as indicated by the consensus among Sunni
jurists over the interpretation of the above verses, to place the latter stage after
the first trimester in pregnancy. This consensus is based on the traditions that
provide further elaboration of the Qur’anic notions of embryology.

The tradition that has provided the most significant religious grounds for
the legal estimation of fetus inviolability has been reported in both the Sunni
and Shi‘ite compilations. In the version preserved in Bukhari’s compilation,
which in the Sunni estimation is the most authentic collection, the Prophet
is reported to have said as following: “Each one of you in creation amasses
in his mother’s womb [in the form of a drop (nutfa)] for forty days; then he
becomes a blood clot (‘alaga) for the same period; then he becomes a lump
of flesh (mudgha) for the same period; then the angel is sent with a mandate
[to write down] four things [for the child]: his sustenance, his term of life, his
deeds, and whether he will be miserable (shaqi) or happy (sa‘td).”*' There is no
mention of the breathing of the spirit (rih) in this version. However, another
equally authoritative version related in the last part of the tradition includes
an additional sentence: “Then the angel is sent to breathe into him the spirit
(al-rith).”3? In another variant reported in the same compilation, the angel is
present from the time of implantation, some forty-five days after conception,
when the embryo lodges itself in the uterus. This report also mentions the de-
termination of the sex of the child.**

These traditions provide the ontological interpretation of biological data in
forming judgments about when the embryo attains human status. Different
versions of this tradition speak about the stage of recording human destiny
by an angel who is sent by God to breathe the spirit; depending on the source,
this occurs either on the fortieth, forty-second, or forty-fifth night or after one
hundred and twenty days. The jurists have identified this stage as the moment
of ensoulment, when the fetus attains the ontological unity and identity of per-
sonhood. The moral-legal implication of this ensoulment is not the subject of
these traditions.
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With their limited knowledge of human embryology, ancient Muslim ju-
rists did not emphasize the distinction between two periods of pregnancy to
arrive at decisions about the criminality of induced abortion. In fact, the infer-
ence regarding the first trimester is particularly absent in Bukhari’s above-cited
version. Others, like Tbn al-Qayyim al-Jawziya, have argued that the tradition
suggests that all the three early stages, from drop to clot to lump of flesh, are
covered in the first forty days because the tradition clearly states, “Each one of
you in creation amasses (yajma‘u) in his mother’s womb for forty days.”** More-
over, none of the authenticated traditions refer to the sperm drop (nutfa) stage
as a separate gestational stage. According to some jurists, even the phrase that
literally means “like that” does not suggest that the reference is to “the same
period,” that is, forty days. The tradition simply suggests that before the angel
is sent to write the child’s destiny there is no spirit in the fetus whether in drop,
clot, or lump form. For these jurists the ensoulment occurs at the end of the
first forty days and not after that as asserted by others.*

However, it is possible to infer the beginning of life from the time of
conception in some Shi‘ite traditions. Consider, for instance, the following
tradition, in which a disciple of the seventh Shi‘ite Imam Musa al-Kazim (d.
800) asks for a solution to a case involving an induced abortion: “[Ishaq b.
‘Ammar reports:] I asked Abu al-Hasan [al-Kazim]: [What is your opinion about]
a woman who, fearing pregnancy, takes a medicine and aborts what she has
conceived? He responded: No, [it is not right.] At that I said: But it is a drop
(nutfa). He said: The beginning of human creation is a drop.”*® This tradition
explicitly mentions the beginning of human creation and rules abortion at that
stage to be illicit. The same view is implied by another tradition, ascribed to ‘Ali
b. Abi Talib; he specifies the five stages of fetal development in order to clarify
the amount of compensation that must be paid when the abortion is induced:
“He specified five stages for man’s semen [in order to fix the compensation]:
when it is fetus before the ensoulment 100 dinars, this is because God created
a human being from an extraction of clay. This is the drop (nutfa). Hence, this
is a part [of human creation]. Then it is a blood clot. This is another part. . . .”%
In both these traditions, and in the light of this verse, it is possible to argue that
the zygotic stage is regarded as the beginning of life and that abortion at that
stage therefore carries the prescribed penalty. However, there is another tradi-
tion that expressly takes up the issue related to the timing of ensoulment. Sa’id
b. al-Musayyab is reported to have asked the fourth Shi‘ite Imam ‘Ali b. al-H
usayn (d. 713) about this issue in the following case:

I asked [the Imam)]: [In your opinion] do the changes from one state
to another that take place [in the fetus] during the gestation occur
with or without the spirit (ri#h)? He said: The changes occur through
the spirit, with the exception of the preexistent life that is transferred
in the loins of men and the wombs of women. If the fetus had no
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[independent] spirit other than the life that was there [because of the
parent’s existence], it could not have changed from one state to an-
other in the womb. [The existence of the spirit and ensoulment are
proven by the fact that had it not been for the presence of the spirit]
the killer would not have been required to pay the blood money (diya)
at that [early] stage [of fetal development].*®

This last case provides a clearer understanding about what constitutes the
beginning of life and ensoulment in the Shi‘ite tradition. Based on these ac-
counts, a number of Shi‘ite jurists have argued that embryonic inviolability
begins much earlier than the 120-day cutoff period.

In any event, Sunni jurists agree that abortion is impermissible after en-
soulment. Al-Qurtubi has stated this most clearly in his juridical exegesis of
the Qur'an: “There is no disagreement among the scholars that the ensoul-
ment occurs after 120 days. This is after completing four months of gesta-
tion and having entered the fifth.”* More importantly, the jurists regarded the
deliberate termination of pregnancy at any stage of embryonic development
to be sinful. For most jurists, abortion is absolutely prohibited (except to save
the life of the mother) after the fetus obtains the ontological status of an indi-
vidual at the end of the first trimester.** Variant readings and interpretations
notwithstanding, Sunni jurists mostly agree that, based on the above-quoted
traditions from the two highly respected compilations of Imam Bukhari and
Imam Muslim, the fetus attains personhood after 120 days.* Nevertheless,
the differences of opinion about the absolute inviolability of the fetus had to
wait for the biomedical advancements of modern times, when the biological
data on the embryonic journey to full personhood at times contradicted the
traditional account.

Culpability and Penalty for Willful Termination of Pregnancy

There has been no dispute among scholars about fetal inviolability. However,
the determination of culpability hinged on two key issues: the timing of ensoul-
ment and whether the husband was a party to the decision. Given these vari-
ables, the jurists have had to pay close attention to the early exegetical materials
of the revealed texts. This was the context of much of the interest in the early
interpretations of the Qur’anic passages and the relevant traditions that helped
to lay the groundwork for juristic practice. But the opinions about the initial
stages of life, extracted from the Tradition, have varied from the time of concep-
tion to the end of the first trimester.

Analyses of the question of spousal culpability were organized on the basis
of two periods of abortion: (a) abortion following ensoulment, usually the first
trimester; and (b) abortion prior to ensoulment. There was overall agreement
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among the jurists that abortion after ensoulment is unlawful unless the moth-
er’s life is in danger.*’ As for abortion prior to ensoulment, opinions of the early
Muslim jurists can be divided in accordance with the first three stages of forty
days each—that is, roughly the first trimester of embryonic development as
reported in the traditions:

1. The drop stage: The majority of the Hanafi, Shafii, and Hanbali, and
some of the Maliki and Shi‘ite jurists allow it. The majority of the
Maliki and Shi‘ite, some Hanafi, al-Ghazali among the Shafii, and
Ibn al-Jawzi among the Hanbali jurists prohibit it.*}

2. The clot stage: The majority of the Hanafi, Shafii, and Ibn ‘Aqil
among the Hanbali jurists permit it. All the Maliki, the majority of the
Hanbali and Shi‘ite, some Hanafi jurists and al-Ghazali prohibit it.*

3. The tissue stage: The majority of the Hanafi and Shafii, and Ibn ‘Aqil
among the Hanbali jurists permit it. All the Maliki, the majority of the
Hanbali and Shi‘ite, and some Hanafi jurists and al-Ghazali prohibit it
because this is the ensoulment stage.®

While mostly in agreement about abortion before the first trimester, the jurists
have disagreed about what legal rights are due the fetus. The rulings about the
legal status of the fetus are inferred more from the approximate estimation of
the biological stages than from an ontological assessment of the nature of the
human person. Accordingly, there is no discussion about the dignity of the
person as the foundation of human rights. In jurisprudence, there is an as-
sumption that the term nafs self-evidently stands for the personhood (ddami)
of a human whose life must be protected through a detailed penal code rather
than a theory of the inherent dignity of the fetus. Any attempt to assert fetal
inviolability at all stages of the biological journey toward human status would
have required the jurists to seriously engage the Qur’an in deriving an ethi-
cal framework for a definition of human personhood that would affirm the
inherent dignity of the pre-ensoulment fetus. The juridical trend is simply to
deny personhood to the pre-ensoulment fetus and, as a consequence, to permit
abortion at that stage. The Hanafi jurists have even relaxed the requirement of
the husband’s permission for pre-ensoulment abortion.*® This ruling implicitly
treats fetal inviolability in that phase as less of an issue.

The other reason for this relaxed attitude toward early fetal personhood is
the religious tradition that holds that no pre-ensoulment fetus will be resur-
rected on the Day of Judgment (al-giyama). In other words, anyone who has not
been infused with a soul is not to be resurrected. Hence, it is not forbidden to
abort the fetus at this stage because it is not a being as yet.*’ The problem with
this argument is that, from the point of view of the doctrine that speaks about
God’s omnipotence, how can human beings know in advance that the fetus will
not be ensouled and will not reach personhood? Certainly, to abort the fetus at
this stage is an act of aggression toward it, and unless there is a valid reason to
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do so, it is forbidden. Moreover, according to another tradition, the fetus will
intercede on behalf of its parents on the Day of Judgment. The tradition does
not specify the phase of fetal development. It simply states, “Indeed the fetus
will haul his mother with the umbilical cord to Paradise when he will anticipate
[God to reward] him [by allowing his mother to enter the Paradise].” If this is
the spiritual status of the fetus, then how can one say that it has not attained
personhood and that its life is not inviolable? It appears that the traditions up-
hold the inviolability of the pre-ensouled fetus, whether it can be resurrected
or not; if so, it cannot be aborted even at that early stage, absent danger to the
mother’s life.*

With the growth of IVF reproductive technology and the so-called “sur-
plus” embryos readily available for experimentation, the Muslim conception
of the integrity and the life of the early human embryo is in serious danger.
Stem-cell research is promising critical therapeutic benefits, and it is hard to
imagine that Muslim scientists are not interested in harvesting stem cells from
human embryos and fetuses in the hope of treating hitherto incurable diseases.
I will discuss the ethical dilemma posed by stem-cell research on embryos
created either by in vitro fertilization or nuclear transfer cloning in chapter 8
on recent developments in biotechnology. Here it is important to emphasize
that the problem is a serious one. Whether created for reproductive purposes
or research, there is no legal or moral basis to deny the dignity of the so-called
spare embryos. The loosely applied principle of public good (maslaha) seems
to have provided an easy justification for any procedure that actually requires
more scrupulous ethical analysis because it is a potential life that is involved. A
more relevant principle in this case states, “Averting corruption has preponder-
ance over advancing public good.” Nevertheless, in the juridical tradition, on
the basis of the penalties prescribed for feticide, there is an agreement that the
fetus before ensoulment cannot be accorded the status of a full person. Also no
funeral rites are to be performed for a fetus before the first trimester.*

Overall the law stipulates the fetus’s right to life, even in the absence of
a universally recognized definition of an embryo that pinpoints the onset of
personhood. Accordingly, in cases of capital punishment, the law requires post-
ponement of a pregnant woman's execution until after she has delivered her
baby and made provisions for its care after her death. Most Hanafi, Shafi‘i, and
Hanbali scholars and some Shi‘ite scholars rule that abortion may take place
during the first trimester if the woman’s pregnancy threatens the well-being of
an already existing infant. In the case of a pregnancy that threatens a woman’s
life, a majority of the jurists have given priority to saving the life of the fetus
when ensoulment has already occurred.*

Advancements in biomedical technology have led to a reconsideration of
some classical formulations about abortion. A number of juristic principles,
including the “Contrariety between two harms” (ta‘arud al-dararayn) and “Pro-
tection against distress and constriction” (al-‘usr wa al-haraj), have been invoked
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to rule in favor of the priority of saving the mother’s life on whose well-being
the life of the fetus depends. Also, in the case of a rape or incest, the psychologi-
cal damage suffered by a woman has been duly recognized as a justification for
abortion (ijhad janin al-ightisab).

Different legal schools hold conflicting opinions about the appropriate
penalty for the act of feticide; but none of the schools punish the crime as ho-
micide. If a man causes a woman to miscarry (or aborts her) and the fetus is
unformed, his crime carries the penalty of al-ghurra (monetary compensation);
but if the expelled fetus is formed, then the penalty is diya kamila, which is full
blood money. An additional penalty of al-kaffara may be levied, requiring the
aggressor to fast for two consecutive months.*!

Under Islamic criminal law the penalty for self-induced abortion or abor-
tion inflicted by others, intentional or not, is treated in some detail.>* There
the abortion of the fetus at any time is regarded as a crime because it pre-
maturely removes the fetus from the womb where it was created in order to
complete its gestation toward independent life outside the uterus. According
to the Hanafi jurist, Ibn ‘Abidin, contrary to the modern liberal rulings, the
allowability of abortion to save the mother’s life is not unconditional, because
the assessment of the situation is based on probabilities rather than certain-
ties: “If the fetus is alive, and [even] if there is fear for the life of the mother,
as long as the fetus remains alive, it is not permissible to dismember it. The
reason is that the mother’s death on account of the fetus is conjectural. As
such, it is not permissible to kill a human being (adami) on the basis of a
conjecture.”? So abortion is permissible only if it is certain that the mother’s
life is in danger and that abortion is the sole recourse for saving the mother,
as dictated by the requirement to choose the lesser of the two harms. There
is a precedent for this ruling: the case where the law permits removal of a liv-
ing fetus from a pregnant woman who has died in the childbirth, even when
such a procedure requires the dissection of her womb in order to save the life
of the unborn. This medical procedure has been permitted by Hanafi, Shafif,
some Maliki, and Shi‘ite jurists. However, the Hanbali and some well-known
Maliki jurists have forbidden cutting open the womb because it poses, again, a
probability rather than a certainty: the unborn child may or may not survive, so
these jurists deem it unlawful to cut open the womb to remove the baby.** But
even these scholars approve of salvaging the living fetus in the dead mother’s
womb if it is certain or even likely that the fetus will survive the procedure. It
is important to keep the context of the rulings in mind. Current advancements
in medical technology and knowledge were not available to these medieval
jurists, who based their rulings on the conjectural information they received
from attending physicians.

The penal law of Muslim jurisprudence contains some references to the
total absence of fetal liability or rights as long as it is in the uterus since it is
still regarded as part of the mother’s body. However, as soon as it emerges of
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the womb, it attains a status of being treated as a full person with all the rights
and obligations under the Shari‘a. But Hanafi scholars, in their assessment of
the crime of abortion, treat the fetus as less than a person; therefore, anyone
involved in aborting it has to pay monetary compensation (ghurra) rather than
the full blood money (diya kamila), which is instituted specifically for homi-
cide.> They base their opinion on a tradition attributed to the Prophet, which
says, “In the case of a fetus, it is monetary compensation in the amount of 500
[dirham], regardless whether it is male or female.”* As for the Maliki, Hanbali,
and the majority of the Shafi‘i jurists, they treat abortion as a crime against the
fetus and prescribe progressive monetary compensation in accordance with the
developmental stage of the fetus: gamete, zygote, blastocyst, organogenesis,
and visible physical development.”” Most of these rulings requiring payment of
compensation at different stages of fetal development are based on traditions
that treat abortion at any stage as an aggression and sin against the fetus as
long as it is in utero.

The question of fetal rights assumes importance in relation to determin-
ing the fetus’s personhood. The penal system imposes monetary fines pegged
to the age of the fetus on anyone involved in inducing the abortion, including
the physician, father, or mother. However, if the wife decides to abort with the
permission of her husband, then, according to some Hanafis, there is no need
to pay monetary compensation to anyone.*® In these cases, the fully formed
fetus is treated as an independent human being with the right to inherit prop-
erty and to be compensated for any damage done to it. This is so even when the
law regards the fetus as the integral part of the mother’s body, identical to an
organ. It is for this reason that the law permits donating fetal tissue for medi-
cal research (e.g., for the derivation of stem cells), since it is treated like other
bodily organs. However, in the context of IVF reproductive technology, the ju-
rists seem to maintain a moral distinction between the embryo that has already
been implanted and is developing in the uterus, and “surplus” or “spare” em-
bryos. Whereas the implanted embryo enjoys fetal rights, including the right to
life, the surplus embryos are not treated as aborted since these existed outside
the body of a woman and never reached the stage of ensoulment. Hence, there
is no prescribed penalty for discarding these pre-implanted embryos. In fact,
using them to derive stem cells is permissible.

Such a devaluation of pre-implanted human embryos in the IVF clinics
can lead to their exploitation for therapeutic purposes or even commercial un-
dertakings that seek to profit from their research potential. As we shall discuss
in chapter 8, Muslim jurists have not considered all the negative facets of their
ill-conceived countenancing of both unregulated in vitro fertilization and the
discarding of the unused embryos, as if potential human life could be treated
like a commodity. The problem, as discussed in the introductory chapter, is
rooted in Islamic jurisprudence, which ignores any ethical analysis of such
cases and simply bases its rulings on legal principles that imply but do not
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expressly articulate an ethical code. If Muslim jurists had paid due attention to
Islamic theological ethics wherein the objective nature of human action is ana-
lyzed in terms of good and evil, and which inform much of the legal doctrines
and methodology of Islamic jurisprudence, then they would have considered
the moral status of the embryo meticulously, a task rendered all the more ur-
gent by advancements in medical technology.

The human embryo is a potential human life. In my opinion, it has moral-
legal status and deserves respect from the time it is conceived. If that were not
the case, why would the Islamic penal code impose fines for induced abor-
tion from the earliest stage of progressive fetal development? Viewed in this
light, the fetus cannot be simply used as a product or as a means to an end.
Hence, any ruling that permits the creation of human embryos expressly as
material for medical research, to be destroyed pell-mell in the process, is an
affront to the divine edicts of the Shari‘a. Those who support such permission
regard the destruction of pre-implanted, unensouled embryos that existed out-
side the uterus as a kind of “collateral damage” incurred in fostering a greater
good—the potential cure of grave illnesses—for the entire society.

The major problem, as I see it, pertains to the denial of the moral status
of a fetus outside the mother’s womb. There is little doubt that the progres-
sive development and viability of the embryo indicate and express a moral
and legal progression of rights and dignity. Even if full personhood and en-
suing complete rights are achieved only after birth, the Shari‘a takes into
account the various stages of biological development to assess the level of
damage done to the fetus, thus reaffirming a progressively growing respect
for the dignity and rights of the fetus. At no point does the tradition differ-
entiate between pre-implanted embryos and those that are already implanted
in the uterine wall. All the laws in the criminology speak only of the in utero
embryo.

Nonetheless, the reference in Qur’anic embryology about God breathing
divine “spirit in him” (Q. 23:5) raises the question: When does this happen?
From a purely scientific viewpoint, debates about the “ensoulment” of the fetus
are irrelevant, a matter of arid theological and metaphysical conjecture rather
than fruitful logico-empirical inquiry. But in Islamic jurisprudence, the mat-
ter of ensoulment is of critical importance because the need to demarcate the
beginning of a legally recognized personhood that would render abortion a
crime unless the mother’s life were at stake. This view of abortion is also sup-
ported by modern Arabic usage, in which the word ijhad denotes a fetus that
is aborted from the womb before the first trimester, that is, before the ensoul-
ment; whereas the word isqat denotes a fetus that is miscarried between the
fourth and the seventh months. However, in popular understanding, only this
later stage of fetal development gives rise to personhood, in which case the
abortion of pre-ensouled fetuses would be permissible.
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Ensoulment and Legal-Moral Status of Embryo

The legal-moral status of an entity is described in terms of the obligations and
relationships that it shares with other moral agents. If fetal tissue is treated as
an organic nonhuman life form, then it might be permissible to treat it as an
organ in a woman’s uterus, and, when aborted, lawful material for research,
especially the socially redeeming medical quest to foster human health and
longevity. On the other hand, if human embryonic cells are considered human
entities, then our moral relationships and obligations toward them shift sharply.
In Islam, as pointed out earlier, the fetus is guaranteed legal rights by the
Shari‘a, and the evidence for this view is abundant in many works of Islamic
jurisprudence. If the moral status of the fetus is conceded from the moment
of conception, then this acceptance of the moral-legal stauts puts constraints
on medical research that wishes to use the “spare” IVF embryos to derive stem
cells, because of our obligations to another entity that is not capable of protect-
ing itself, much less consenting to being used for research. The Shi‘ite moral
tradition echoes Catholicism in deeming the eradication of a fetus is a sin. But
not all Shi‘ite jurists share the Catholic view that ensoulment coincides with
the moment of conception. Some Shi‘ite jurists maintain that ensoulment oc-
curs at the time of the implantation of the fertilized egg in the uterine wall (that
is, after eleven to fourteen days), when the embryo turns into a fetus; whereas
others, taking the hint from the Prophetic tradition, rule that it occurs at the
end of first trimester (one hundred and twenty days).

That the fetus has a moral-legal status in the legal corpus is abundantly
clear. As regards inheritance, the Sunni and the Shi‘ite jurists have ruled the
following:

1. If a man dies and a pregnant wife survives him, the right of the fetus
is secure, and the inheritance cannot be disposed of before the share
of the fetus is set aside. If the wife delivers more than one baby, the
legatees have to pay back the share of the others.

2. If a woman aborts a fetus at any stage of its life, and it betrays any sign
of life, such as a cough, sneeze, or finger movement, etc., the fetus is en-
titled to the inheritance of any legitimate legator who dies after its con-
ception. If the fetus does not survive, its legal legatees inherit its share.

The jurists have ruled that because the Shari‘a guarantees the sanctity of
tetal life, it protects a fetus against deliberate abortion without an overriding
excuse. As we noted earlier, if a pregnant woman is sentenced to death, the
execution is postponed until after delivery, and according to some jurists, until
the mother completes nursing the child. The paradigm case is provided by
the Prophet Muhammad, who postponed the stoning of a pregnant adulteress
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until her child was born. An illicit conception does not justify an abortion ei-
ther. To be sure, the embryo is not simply a dormant mass in the Islamic penal
system. The treatment of both induced or accidental abortions at any stage,
in the form of interdiction, admonition, or penalties indicate that the Shari‘a
recognizes human dignity at conception. It safeguards the life of a fetus, as well
as its rights, while it is still in the womb. These clearly defined permissions
and prohibitions have been blurred by interpretations of modern scientific con-
ceptions of the stages of fetal growth. The question in Islamic law is: When
does the union of a sperm and an ovum entail sanctity and rights? When does
fetal sanctity begin? To formulate their response to this question the jurists
have turned their attention to the Qur’anic embryology. As detailed above, the
Qur’an describes the life of a fetus inside the womb in a detailed and precise
manner.

In the Tradition, however, the stages of fetal development were the source
of differences of opinion in dealing with establishing the moral status of fetus.
The time before and the period after the appearance of form provided a line
of division in the embryonic development to personhood. According to the
question raised by Ibn Qayyim al-Jawziya (d. 1350), a leading medieval author-
ity in Islamic traditions, ensoulment takes place at a later stage with volun-
tary movement in a fetus: “Does a fetus move voluntarily or have sensation
before the ensoulment? It is said that it grows and feeds like a plant. It does
not have voluntary movement or alimentation. When ensoulment takes place
voluntary movement and alimentation is added to it.” Another traditionist,
Ibn Hajar al-‘Asqalani (d. 1449), maintains: “The first organ that develops in a
fetus is the stomach because it needs to feed itself by means of it. Alimenta-
tion has precedence over all other functions for in the order of nature growth
depends on nutrition. It does not need sensory perception or voluntary move-
ment at this stage because it is like a plant. However, it is given sensation
and volition when the soul (nafs) attaches itself to it.” When the Prophet was
asked about the timing of ensoulment in an embryo, he described stages of
embryonic development until he reached the description at the end of the
fourth month, when bodily organs begin to become distinct. It is also at this
stage, as a tradition reports, that the fetus takes a proper human form. The
fetus now hears and moves voluntarily, and expresses pain and happiness on
its face. All this suggests that the ensoulment takes place at the end of the
fourth month, which is both supported by the tradition that speaks about the
three forty day stages of embryonic development and the verse of the Qur’an
(24:12—14).

The grand Mufti of Jordan, Shaykh ‘Abd Allah al-Qalqili, regards it permis-
sible to take medicine to cause an abortion as long as the embryo is still un-
formed in the human shape. The period of this unformed state is given by him
as 120 days. Muslim jurists concur that during this period the embryo or the
fetus is not yet close to independent viability. A tradition reports that the second
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caliph, ‘Umar b. al-Khattab (d. 644), did not regard abortion as infanticide un-
less the fetus were already past the limit.

According to Ibn Hazm (d. 1064), another medieval legal scholar, the pen-
alty for killing a fetus after ensoulment, if it is possible to determine the age of
fetus with certainty, is equal to killing it after it is born. Hence this is a crime
deserving punishment, not merely compensation.

Recent Rulings on Abortion

Abortion is permitted in some circumstances and is required in others, espe-
cially when the mother’s life is in grave danger. Islamic sources have recog-
nized a threat to mother’s life as grounds for abortion; but they have not given
the same consideration to the condition of the fetus because until recently it
was not possible to know anything about the genetic or medical makeup of
the fetus before birth. Any consideration regarding the fetus’s health raises
serious questions as to what constitutes a sufficient defect to warrant abortion.
It certainly represents a novelty in Islamic jurisprudence, which requires the
jurists to be extremely cautious in providing rulings that might be abused in
inferring a general permission to abort a defective fetus. In fact, the Islamic
Juridical Council that meets regularly to deliberate and decide on such matters
has already approved clinical abortion of embryos that have been genetically
screened as suffering from Down’s syndrome. Now it is true that the principle
of “No harm, no harassment” has provided some jurists with a justification for
abortion in severe cases like those in which the fetus has minimal brain tis-
sue or a degenerative disease like Tay-Sachs that will lead to the infant’s death
within a few years of birth at most. But overall there are too many unknowns as
far as the rulings’ impact on the future of human society goes. Are we moving
toward a negative eugenics, which tends to define qualifications for a geneti-
cally superior race that leads to depreciation of disabled people?

Islamic jurisprudence requires unequivocal evidence to support any ruling
that might have adverse impact upon the future of human society. The advances
of modern genetics have given rise to fundamental ethical problems in dealing
with what constitutes a defect in justifying abortion. Some Muslim jurists have
strictly forbidden abortion under any circumstances before or after the ensoul-
ment has occurred. Actually, contrary to some contemporary opinions held by
some Muslim physicians-cum-interpreters of Islamic medical ethics who seem
to maintain the unquestioned legitimacy of abortion during the first trimester,
at the end of which, according to the majority of the jurists, ensoulment oc-
curs, the Shari‘a views the process of gestation developmentally from the time
the embryo attaches itself to the uterus. This occurs around the tenth or elev-
enth day after the conception. However, after the trimester, that is 120 days, the
Shari‘a equates clinically induced abortion to murder and imposes a penalty in
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proportion with the age of the fetus. The reason is that the Shari‘a accords the
fetus the same sanctity that the mother as a person enjoys. Both deserve the
same respect and as such neither has preponderance over the other.

As pointed out earlier, the abortion rulings that deal with the danger to
a pregnant woman’s life are clearly formulated without any reference to the
fetus’s life, since such information was not available until recently. In the case of a
life-threatening situation for the mother, the Shari‘a requires extreme care in
determining the gravity of the situation for saving the mother or the fetus. The
mother has no guaranteed preponderance over the fetus. In fact, in the case
of disagreement (al-tazahum) between the two demanding the same consid-
eration, the rule states that no preference can be given to one over the other
simply because it would inevitably lead to destruction of life. At the same time,
it is obvious that only one of the two lives will survive. Hence, saving that one
life becomes imperative. The rule that allows the mother to choose between
her life and the life of the fetus, even when it requires treating both lives with
necessary reverence, is the “Necessity to choose” (al-takhyir). Under this rule
it is permissible for her to prefer herself over the child. However, this choice
must be exercised before the ensoulment, after careful assessment of the level
of harm the pregnancy has caused. It is only after such an assessment of the
situation and the certainty that emerges that abortion is considered legitimate.
An additional reason is that the mother possesses an external existence, that
is, she is already there; whereas the fetus, more particularly the fetus before
the ensoulment, is regarded as potential life, being still protected internally in
her womb like any other part of her body. Moreover, the rule “No distress, no
intimidation” when applied to the mother’s condition makes the child a cause
for the impairment of her life and consequently allows her to choose to have
the abortion. In other words, in order to save her life it is permissible for her to
decide to kill the child.

Here it is important to cite an example of fresh extrapolations in afford-
ing the fetus consideration, however less than a full person, separate from
the mother. The questions were put to the Egyptian popular preacher, Shaykh
al-Sha‘rawi, whose opinions do not carry the same authority as those of the es-
tablishment scholars at the Azhar University of Cairo. Nevertheless, the opin-
ions reflect popular concern with abortion rulings:

Q: Isn't abortion before 120 days regarded as an assault on the
fetus?

A: The fetus, who is being assaulted, is he potentially (bil-quwwa)

or actually (bi'l-fi'l) human? Potentially human means if allowed it
will develop into a full person; whereas actually human means he has
already become one. This latter stage cannot take place without com-
pleting 120 days. Before that the fetus is simply potentially capable of
becoming human.
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Here the Shaykh cites the example of a date pit, which he calls potentially a
date palm, that is, if it is put in the ground and receives the necessary nutrition
then it will become a fully grown palm tree. However, is that date pit actually
a palm? No.

Q: Isn’t termination of life in itself forbidden?

A: If one breaks a date pit is it an assault on the palm?

Q: In that case, there is no relationship between the soul and the
motion [of a fetus].

A: The meaning of human soul [and the ensoulment of the fetus]

is that when it infuses all parts and organs of a human being the
human becomes like a living being, and without which he is no more
a living being. A hare when dissected is found to be close in its physi-
ology to a human being but is not a human because the angel does
not come to it and tell it to become a human. In contrast, the human
fetus becomes human [after the ensoulment], capable of learning
and subject to something more than possessing the basic instincts.
All plants and animals act according to their instincts without using
their mind to understand why they act in that way. Human beings
use their reason to choose between several options. Such is not the
case of other beings.

In his final analysis, the Shaykh'’s ruling about abortion is as follows: Induced
abortion is not permissible except when it is performed to save a mother’s life.
will once again treat the matter of embryonic sanctity when I discuss the ethics
of stem cell research in chapter 8.

As the above opinions indicate, Muslim scholarly estimation continues to
treat the pre-ensouled fetus as a biological entity and not a legal-moral one. Al-
though the classical rulings regard the ensouled fetus as capable of possessing
inheritance rights, the lack of moral estimation has led to desecration of fetal
inviolability, with widespread misinformation current among Muslim scien-
tists and physicians that the pre-ensouled fetus can be used to derive highly
valued embryonic stem cells. In several articles written by Muslim healthcare
professionals and submitted to international bioethics journals and UNESCO
publications about cloning, stem-cell research, and genetic engineering, these
authors have totally ignored the ethical and theological dimensions of embry-
onic sanctity, thereby lending their enthusiastic support for research on “sur-
plus” embryos in the name of the public good (maslaha) endorsed by Islamic
juristic practice. As long as these articles remain confined to collating and
commenting on judicial decisions ( fatawa) pronounced by prominent juris-
prudents of different Sunni and Shi‘ite legal schools without correlating them
to Islamic ethics, opinions on embryonic sanctity as well as other related issues
like genetic engineering and human cloning will lack the ethical analysis that
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is essential for understanding the beginning and end of human life. What I am
proposing here is an educated partnership between the medical professions
and religious sciences in the Muslim world to solve the pressing problems in
modern biotechnology with global dimensions. Without this internal dialogue
among Muslim healthcare professionals and Muslim theologian-jurists and
ethicists, Islamic biomedical ethics will continue to be plagued by a superficial
treatment of ethical issues connected with patient care and human rights.



—1 6 N

Death and Dying

Blessed be he in whose hand is the kingdom —he is powerful over
everything—who created death and life, that he might try you which of you
is fairest in works; and he is the All-mighty, the All-forgiving—who created
seven heavens one upon another.

—Qur’an 57:1-2

The advent of new medical technologies has rendered the task of defining
death the most pressing issue in the field of biomedical ethics. Just as techni-
cally assisted reproduction has given rise to ethical problems in defining em-
bryonic life and terminating it, so the new modes of treatment raise serious
questions about medical decisions to terminate artificial life-support systems
when incurable patients face prolonged suffering. The answer to the question
about the timing involves an attempt to understand the moment of imminent
death. Any error of judgment in this regard could lead to a morally and legally
questionable decision to end an individual’s life by either actively acquiescing
in the patient’s death or actively causing it. The formulation of a proper defini-
tion of death requires an understanding of the religious estimation of human
life and an endeavor to unravel the secret of the soul (nafs) or the spirit (riih)
which, according to Muslim belief, is infused in the body and departs at the
time of death.!

For Muslims the definition of death cannot be derived from medical facts
or scientific investigation alone. Physicians can only provide an account of em-
pirically observed physiological states but cannot, on those terms alone, ad-
dress religious-ethical and legal questions about the onset of death. Hence, the
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most critical issues in the determination of the time of death are essentially
religious and ethical, not medical or scientific. In the community of the faith-
ful, it is God, the giver of life and death, who has the knowledge of the time
of death; and death occurs upon the separation of the soul from the body. Of
course, this separation is not open to direct empirical observation, and this
is the major source of ambiguity in determining the exact moment of death.
Today the traditional view of death, which focused upon the cessation of cir-
culatory and respiratory functions as the criteria of departed spirit, has been
overshadowed by the ability of the new medical technologies to intervene by
artificially sustaining a patient’s normal heartbeat, blood pressure, respiration,
and liver and kidney functions. Contemporary medical science has developed
highly sophisticated techniques for determining the presence or absence of
vital bodily functions. This possibility of restoring cardiovascular functioning
even in the case of massive brain damage, when there is little likelihood of an
individual recovering consciousness, has given rise to the problem of defining
cerebral death.

Whether or not Muslim jurists accept the validity of irreversible coma as a
new criterion of death, it is important to explore a host of Islamic and medical
problems connected with defining death and understanding the religious and
cultural dimensions of accepting death as yet another chapter in human saga
toward ultimate repatriation to humanity’s origin in God. The Qur’an states
this beautifully, emphasizing the need to prepare for this final leg of the jour-
ney in the presence of God: “Give thou good tidings unto the patient who,
when he is visited by an affliction, says ‘Surely we belong to God, and to him
we return’” (Q. 2:150).

Death in the Revealed Texts of Islam

Although the Qur’an contains various death themes that add significantly to
our insight into the purpose of death, the concept is left undefined and is al-
ways intimately juxtaposed with creation and resurrection. God is omnipotent
and controls everything that has to do with life and death. The ultimate proof
of God’s existence is the fact of death and the promise of resurrection, which
is viewed as a new creation (khalg jadid) (Q. 17:49). Yet the purpose of creation
or resurrection would remain incomprehensible if death did not constitute an
integral part of life and the ultimate proof that God controls it by assigning it
a final destiny.

The Qur’an, however, seems to be more concerned with countering dis-
belief about life after death and the final day of reckoning. A number of pas-
sages emphasize the limited nature of the human sojourn on earth and remind
humanity that life in this world is the preparation for the return to the creator.
Even more significant is the emphasis the Qur'an lays on death as simply a
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stage before the final judgment, when all the dead will be resurrected to render
their account of their time on earth. In this sense, death is not extinction. It
is, rather, an altered state of being. The Prophet’s contemporaries had a hard
time believing that God could bring back to life the decomposed bodies of the
dead for the final judgment: “Has not man regarded how we created him of a
sperm-drop? Then lo, he is a manifest adversary. And he has struck for us a
similitude and forgotten his creation; he says: ‘Who shall quicken the bones
when they are decayed?’ Say: ‘He shall quicken them, who originated them the
first time; he knows all creation” (Q. 36:77-79). The references to death are re-
minders to take one’s performance in life seriously because there is an afterlife
in which humans face a reckoning for their earthly deeds. This accountability
to God was unpleasant to the ears of Meccan Arabs, who ridiculed the concept
of the afterlife because it morally challenged them to rise above the present
moment and take responsibility for sharing their wealth with the less fortunate
in society.

Consequently, the Qur'an connected the creation to the themes of the
ephemerality and fragility of life. All that has been created will perish (Q. 55:27).
Nature is the scene of constant birth, death, rebirth, and death as a divinely
ordained destiny. But human beings, out of self-cultivated ignorance and an
arrogance born of partial technical mastery of nature, deny the finality of death
and the impermanence of the physical world. The Qur’an, therefore, reminds
humanity: “Wherever you may be, death will overtake you, though you should
be in raised-up towers” (Q. 4:78).

Accordingly, life in the Qur’an is linear in development. It has a begin-
ning and an end. Death is one of the critical stations in this linear journey, the
point at which the external physical life comes to an end; it is an intermediate
period before the final day of resurrection (yawm al-giyama), the day of final
restoration, when God will raise the dead as a new act of life-giving creation. In
the Qur'an the themes of resurrection and death form the decisive argument
for belief in God’s omnipotence and omniscience. Resurrection in particular
marks the closing stages of the individual life-history that began with the en-
soulment of the fetus in its mother’s womb.

The Qur’an does not define life in terms of body-soul fusion. It simply af-
firms the existence of the source of human life which must be separated from
the body at the time of death. Thus, in speaking about the agonies of death
suffered by the wicked (Q. 6:93), it uses the crucial term nafs, which means
“the entity that infuses human body with life”; when this entity departs, the
body dies. In addition, in three places the Qur’an uses both the word nafs and
death (mawt) to declare that death is bound to occur for “every nafs”: Qur’an:
“Every nafs shall taste of death; and we try you with evil and good for a testing,
then unto us you shall be returned” (Q. 21:35-6; 29:57; 3:185). In other words,
the Qur’an says that it is an ensouled individual who tastes death, not just a
physical existence separate from the person. Here death is equated with the
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complete loss of the body’s integrating capacities. When the nafs departs, the
human body ceases to exist as a part of an integrated person. Death occurs,
then, when an individual ceases to be a person. It is the termination of features
that are essential to being a person capable of reasoning, remembering, feel-
ing emotion, possessing the will to believe and disbelieve; it is not simply the
dissolution of a biological organism. In other words, the Qur’an by introducing
the notion of “giving up one’s person,” provides a set of criteria to determine
death that has more to do with the quality of life than the activity of the central
nervous system and the brain.

The complex use of the reflexive pronoun nafs in the Qur’an requires fur-
ther clarification. Although in some verses it is possible to extract the meaning
“soul” or “spirit” (rith) from nafs, which leaves the body upon death (Q. 39:42),
its translation as “soul” is not contextually adequate in all its manifestations
in the Qur’an, especially when it refers to the fundamental characteristic of
personhood (al-dhat al-insaniya).? Among the several possibilities of rendering
the term in the sense of the “personhood” that departs at the time of death,
one can cite the verse that employs the term nafs in the meaning of “human
life” when it sets the law of retribution: “And therein we prescribed for them
(the Children of Israel): ‘A life for a life (nafs), an eye for an eye, a nose for a
nose..."” (Q. 6:45). In another place it uses nafs for “human being” when it de-
clares that “God does not charge any individual (nafs) beyond his/her capacity”
(Q. 2:280). In still in another instance it commands, “Do not kill one another
(anfus)” (Q. 4:29). Hence, by using the complex term nafs and its plural form
anfus (which are usually reflexive pronouns in the Qur’anic usage) to connote
this element in creation (asl al-khilga) —the integrating capacity in human
existence — it signifies personhood and not simply soul. In the context of this
chapter, then, it is accurate to interpret “every nafs shall taste of death” as “every
person shall face death.” Later Muslim theologians’ conceptualizations about
the soul-body dualism notwithstanding, the Qur’an, by introducing the term
nafs in the context of imminent death, is speaking about some complex entity
that provides an essential feature of personhood. Accordingly, when death oc-
curs, the nafs leaves the body, depriving it of its vital functions.

The Qur’an emphasizes death as an inescapable human condition that can
be conquered only by God. It is only God who can deliver humanity from death
for the sake of new creation: the resurrection. Humans must wish to live long
and pray to God for a healthy life to serve God’s purposes; in the words of the
following prayer of the Imam ‘Ali b. al-Husayn, “[Oh God,] let me live as long
as my life is freely given in obedience to Thee, but if my life becomes a pas-
ture for Satan, pull me to Thee before Thy abhorrence overtakes me, or Thy
wrath against me becomes entrenched.” It is forbidden to wish for death even
though the tradition encourages believers to remember and prepare for death.*
The following guidance of the Prophet teaches Muslims the value of life even
when faced with affliction and calamity: “None of you should long for death
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because of a calamity that had befallen him, and if he cannot but long for death,
then he should say: ‘O my God, let me live as long as life is good for me, and
take my life if death is good for me.””

In this sense, life and death convey two metaphysical rather than physical
states. A famous tradition from the Prophet, usually reported by great mystical
teachers, commands, “Die before the death comes.” The tradition is quoted
in the context of the spiritual journey undertaken by a novice who must begin
by detaching himself from the world so that he can enter the state of pure
intentions and progress toward perfection on the spiritual path (tariqa). In this
sense, metaphorical death before the real death at the end of one’s life is free-
dom from attachments. By the same token, metaphorical life is an involvement
with the world and concentration on real life as a temporary period of prepara-
tion for eternal life in the hereafter. According to the Qur’an, those who believe
are ever ready to meet their Lord because they are not controlled by their mate-
rial possessions and bodily gratifications. By detaching themselves from the
blandishments of this life, they are prepared to be taken by God.

This conceptual clarification of death is important to understand the way
Muslim jurists formulated an Islamic definition of death. The rulings of Mus-
lim jurists were deduced not solely on the basis of normative sources like the
Qur’an and the Tradition; they also incorporated social and community val-
ues and standards. Before modern medical science drew a distinction between
cessation of cerebral and cardiovascular/pulmonary functions, the pronounce-
ment of death in Muslim societies was based upon an evaluation of the vitality
of mutually dependent organic systems of human body. The terms “cerebral
death” and “brain death” are neologisms in Islamic jurisprudence. The jurists
continue to regard death as the cessation of vital functions in an integrated
body rather than in a part of the organ. The difficulty in deriving the main
criteria for determining death in jurisprudence is underscored by the fact that
a definition of death was based on the physiological state described by such
signs that indicate both the symptoms of death and the state of death itself.
The distinction between the symptoms and the state of death requires further
explanation about what exactly constitutes the state of death. The cessation of
respiration as the definition of death is insufficient because it simply indicates
a prior cessation of cardiac activity.

Life and Death in the Juridical Sciences

Given the lack of clear definition of death in the Qur’an, there has been much
speculation about the exact identification of the indicators of death in the
Tradition. To be sure, the task of defining death cannot be relegated to the
literary sources that describe death in imprecise terms. Moreover, as pointed
out earlier, the definition of death is not merely a matter of collecting relevant



150 ISLAMIC BIOMEDICAL ETHICS

data from medical facts or scientific investigation alone. The exercise involves
understanding of the very essence of human life, which is marked by an inter-
action between an ephemeral physical substance and an eternal spiritual entity
that departs it at the time of death.

The elusive component that transforms the human body into a living
being is the spirit (rith) or the soul (nafs). This is the substance that enters the
fetus and ensouls it in the beginning of its embryonic journey to personhood,
thereby effecting a change in the moral and legal status of the developing fetus.
At the end of life, this substance leaves the body to return to its original source
in the world of the spirits (‘alam al-arwah). Of course, both the existence of the
spirit and its infusion or separation from the human organism are not subject
to direct empirical observation.

In the section dealing with funeral rituals (aljana’iz) and last will and tes-
tament (wasiya), the Islamic juridical literature recommends that there be no
funeral preparations or estate distribution to the heirs without making sure
that death has indeed occurred. These sources do not provide any list of tests
(for instance, placing a feather or a straw under the nose of a dying person to
detect respiration) that should be performed before declaring an individual to
be dead. However, in sections dealing with hunting and the ritual slaughter
(tadhkiya) of animals for food, Muslim jurists have equated death with decapi-
tation, the implications of which I shall discuss below.

The Severance of the Linkage between the Spirit and the Body

The exact nature of the relationship between body and spirit is a pivotal issue
in the debate about the criteria of death. There are essentially two theories con-
cerning the relationship between the physical body and the spirit. According
to one, the kernel of human existence is its spiritual substance or the divine
element, and human body is simply an instrument that serves this spiritual
substance. In this sense, the spirit is not something that resides in matter;
rather, it is created by God as a source of life and is linked to the body. This
spirit manages the body—it is, in effect, the body’s master.® According to Abii
Hamid al-Ghazali and other Sunni scholars, the spirit (riih) is the subtle divine
essence (al-latifa al-rabbaniya) —knowing, thinking, and percipient, abiding in
human beings. The concept of the spirit, as Ghazali teaches, is synonymous
with the heart (al-galb), the soul (al-nafs), and the intellect (al-‘agl). The bodily
parts are the tools of the spirit, which, infusing the body, enables the organs to
perform different tasks and allows the heart to know the true nature of things.
The “heart,” as Ghazali explains, is merely another expression for the “spirit,”
which is able to learn and independently feel emotions without any link to
bodily parts. When the body dies, the spirit is separated and the body’s ability to
function comes to a halt.” A tradition ascribed to the sixth Shi‘ite Imam, Ja‘far
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al-Sadiq (d. 765), likens the relationship between the spirit and the body to the
jewelry and the box safeguarding it, such that the box would be rendered use-
less if the jewelry were removed from it.?

Another theory regards the spirit to be an attribute of life infused by God
at the time of fetal ensoulment. In this sense, the spirit and body become one,
and from their union personhood emerges.’ The spirit as an attribute enables
humans to learn and to feel emotions. With death, as the spirit separates from
the body, the latter falls into disuse. In the words of Ghazali, “Just as the onset
of an incapacitating disease may mean that the hand is no longer a tool of
which use is made, so death is an incapacitating disease spread throughout all
members.”"

Whatever the precise nature of this relationship between spirit and body,
the spirit is the source of an individual’s humanness, of the personhood that
begins when the spirit is fused with the body. From some Shi‘ite traditions it
is possible to construe that human being has two spirits or two lives: one, the
“ancient transmitted spirit” (al-rith al-gadima al-mangila) that has come down
generation to generation from the father’s loins (aslab al-rijal) and the mother’s
womb (arham al-nisa’); and the spirit that is known as the “spirit of life and
survival” (rith al-hayat wa al-baqa)." According to this tradition, the major cri-
terion of human life is the linkage between the spirit and the body. In this
sense, death is viewed as the permanent severance of this linkage between the
spirit and the body,'? whether that severance results from a liberation achieved
through spiritual asceticism® or the incapacitation of the body.*

In chapter 5, I have related a number of traditions, both from Sunni and
Shi‘ite sources, and discussed those that attempt to describe the stage of
ensoulment and thus the beginning of human life.”® In some versions, en-
soulment vaguely ensues upon the creation of the body.'® In other traditions,
the exact moment of the ensoulment is specified. Some traditions mention
the ensoulment after the completion of four months; some others after five
months; and still other report a gradual ensoulment of forty-day periods until
after one hundred twenty days, and so on."” Furthermore, some traditions
regard the physical form of a fetus—its movement, its crying, and the open-
ing of eyes and ears—as evidence of ensoulment.’® From a number of tradi-
tions in both the Sunni and the Shi‘ite sources it can be surmised that the
spirit is breathed into the body after the fetus has grown flesh, at which point
the physical development of the fetus is complete. The appearance of human
form completes the fetal development. It is for this reason that some jurists
judge ensoulment to coincide with the clear appearance of human features.
Furthermore, according to Ibn Qayyim al-Jawziya, as cited in the previous
chapter, it is then that the fetus is able to feel sensation and its movement
becomes willful.”

However, this infusion does not necessarily occur at the end of the fourth
month; rather, as some traditions suggest, it takes places in the course of a
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month following that period, that is, beginning at the end of the fourth month
of pregnancy and continuing until the end of the fifth month, the exact time of
which is known only to God. *

It is not difficult to ascertain the beginning of life, especially with highly
sophisticated techniques for determining the presence or absence of vital
signs; it is not so easy to pinpoint the end of life. From the religious point of
view, despite the fact that it is not known when exactly the spirit departs from
the body, a number of criteria have been cited in the revealed texts that speak
about the separation of the spirit from the body when death occurs. Among
these signs, which are also accepted in medicine, are the deterioration and ulti-
mate decomposition of the body, the whitening of the skin, the sweating of the
forehead, discharge of fluids from the eyes, discharge of sperms, slackening of
the muscles, the contortion of the eyes, and wrinkling of the lips.*' In medicine
death has been classified in two ways: physical and cellular death. The symp-
toms cited for the occurrence of each type correspond to those mentioned in
the Islamic traditions.?

The existential aspect of death that serves a critical purpose in relieving an
individual from a lengthy period of physical suffering can be discerned from
the following verse of the Qur’an, which glorifies God for having created both
life and death:

Blessed be he in whose hand is the kingdom —
He is powerful over everything—

who created death and life, so that he may try you
which of you is fairest in works. (Q. 67:1-2)

In this passage, the act of creation is portrayed as an external phenomenon for
which God is exalted. The act includes the creation of death as God’s blessed
activity, even though some commentators argue that, because death suggests
opposite of life, there is seemingly a contradiction in their correlation in cre-
ation.?® Even on this view, however, life and death are linked as logical corre-
lates, each of which limits and defines the other.

“Stable” and “Unstable” Life in Jurisprudence

As stated earlier, Muslim jurists deal with the cessation of cardiac and respira-
tory functions in the section of the law that deals with hunting and the ritual
killing of an animal for food. The law states that the sacrificial animal should
be slaughtered completely to ensure that it is clean for consumption. Hunted
animals must be alive before the religiously prescribed slaughter is performed;
if the animal dies prior to the ritual, it is to be treated as an unclean carcass unfit
for consumption. Juridical deliberations that sought to clarify the moment of
death of a hunted or decapitated animal provide some criteria that conform to
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brain-death criteria in contemporary medicine. In the Shari‘a, the irreversible
cessation of spontaneous respiration is both a necessary and sufficient condi-
tion of death. This is not compatible with the brain death criteria, which include
lack of response to external stimuli or internal need; absence of movement or
breathing as observed by physicians for at least one hour; and the absence of
elicitable reflexes.

In determining the last moments of life—for instance, following an acci-
dent or decapitation — Muslim juridical sources identified two forms of life that
provided clues for determining physical-neurological indicators of death. These
two forms were described as the “stable” (mustagarr) and “unstable” (ghayr mus-
taqarr) states of life.* The juridical category of a “stable” state presupposed
some continuation of blood circulation or respiration because there was both
movement and a discernible pulse. The category of an “unstable” state revealed
not only a decreased rate of blood flow, significantly below the level necessary
to maintain viability, but also the lack of consistent cardiac function. In the
unstable state, a person could not be pronounced dead without the irreversible
cessation of both cardiac and respiratory activity. The presence of a heartbeat
in unstable state was thus conclusive indication of life even in the absence of
brain function or spontaneous respiration.

The Criteria to Establish Stable and Unstable Life

Establishing the lawfulness of consuming the hunted or decapitated animal
was of critical importance in this analysis. Because eating a dead animal that
had not been ritually slaughtered was forbidden, Muslim jurists scrupulously
worked on identifying the criteria to avoid pronouncing the cattle dead before
it could be ritually slaughtered for consumption. The following four criteria
emerged as the key factors in validating stable or unstable conditions:

1. Duration of Cardiac Activity: The presence of cardiac activity was
regarded a sign of life, but there were differences of opinion about
its duration. For instance, according to some Shi‘ite jurists, life was
stable if a dying person could continue to breathe. Respiration was
the crucial factor indicating the existence of life and a stable state.

In contrast, if regular respiratory activity was undetectable, then

the condition was unstable and death was imminent.> The Hanafi
jurists did not regard the residual movement of a decapitated animal
or person that did not last for a day or more as indicative of life and
hence of a stable condition.” The Shafi‘i jurists, while recognizing
the stable condition of a hunted animal, did not consider the duration
of the condition. Their concern was to assure that the animal was
slaughtered before it died.”
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2. Physical Conditions: Some jurists spoke about certain physical
features to distinguish between stable and unstable life. The features
of a stable condition included cognition and voluntary movement;
convulsive movement; circulation and discharge of blood. All these
factors indicated cardiac activity and thus lingering life.”® In speaking
about a butted or fatally hit or fallen animal who had to be slaughtered
while still alive for lawful consumption, the Shi‘ite jurists pointed
out that it was the movement of the animal and the flow of blood that
could serve as the vital signs of life in the animal. If no pulse was
discernible and respiration had ceased, then the animal was dead and
it could not be consumed.” Most of the Sunni jurists agreed that death
was contingent on the examination of physical conditions, including
the nostrils, to determine the extent of respiration and cardiac
activity.*

3. Duration and Physical Symptoms: Sometimes respiratory activity
in itself was insufficient to establish stable life; a waiting period
was considered necessary to avoid possible error in hastening to
declare stability. Accordingly, some jurists argued that both physical
symptoms and duration should be taken into consideration. For some,
however, one of the two factors appeared to be sufficient for such an
evaluation. Some Shi‘ite jurists maintained that both elicitable re-
flexes and duration had to be considered in evaluating stability; others,
however, maintained that either voluntary movement or duration
sufficed to establish stable life.*! Such a differentiation between two
types of movement— one indicative of life and the other of residual
movement—was absent among the Sunni jurists. Sunni jurisprudence
treats the subject of slaughter with relative leniency, making it lawful
to consume the hunted animal even before it was ritual slaughtered.*

4. Ordinary Language: Ordinarily people observe and comment on
their understanding of stable and unstable life. Their commonsense
identification of a stable or unstable state includes clinical symptoms
accepted as valid criteria of lingering life. According to Shi'‘ite jurists, it
was possible to determine stable life by referring to what was customar-
ily regarded as an absolute criterion of life (e.g., beating of the heart as
in indication of spontaneous cardiac activity), even for a brief interval.**

Critical Analysis of the Criteria for Stable Life

From a Muslim theological perspective the duration of cardiac activity is be-
yond human prediction. It cannot serve as a factor for determining stable life,
since its duration is known only to God. How, then, can one claim that a certain
human or animal will die in a certain number of days or in less than an hour?
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The most advanced medical technology is not capable of making such predic-
tions. For this reason some jurists rejected the duration of cardiac activity as
a criterion for determining a stable state. According to some Shi‘ite jurists,
stable life signified life that was known to be free from any resemblance to the
convulsive movement of a decapitated animal. In such cases, it did not matter
whether the duration was long or short, nor did it matter if it was known that
the animal would die soon. The problem, according to these jurists, was lack of
certainty about the duration.**

Furthermore, there was a problem in relying on the extent of physical move-
ment as a criterion of life. Movement could be caused by physical or chemical
factors in the body. For instance, a dead body might make slight movement
even when the reflexes could not be elicited. Shi‘ite jurists noted this in their
opinion regarding the blood money that was due to be paid when a person was
killed. According to them, even if there was a possibility of movement due to
wind or twitching, one could not rule that the person was alive. The reason, as
they contended, was that when a corpse was compressed hard, it twitched, just
as a slaughtered animal twitched spasmodically or moved convulsively before
it died.* In some recent cases of brain death it has been observed that an indi-
vidual in a coma remains alive without any movement for years. It is for this
reason that some contemporary Shi‘ite jurists have ruled that, although volun-
tary movement can be taken as a sign of life, its absence does not necessarily
mean death.

Some jurists have correctly observed that there was a problem with the de-
pendence on customary understanding of symptoms of death among common
people to determine its occurrence. By resorting to the common understanding
about what constitutes life, one could not ascertain a stable state of life. How
could then the common knowledge and scant attention of common people to
the details of the situation be used as a criterion for determining a stable or
unstable condition? If such customary understanding were employed, anyone
who had fallen into a coma or who had suffered a nonfatal stroke or heart attack
could be pronounced dead.

Understanding the State of Unstable Life

The existence of an intermediate state between life and death, which is identi-
fied as an unstable life in Islamic jurisprudence, has given rise to problems that
have engaged Muslim jurists for many centuries. This is the state that shows
the presence of certain conditions indicating lingering life but not consistent
cardiac and respiratory functions. The onset of death, which is the separation of
the spirit from the body in Islamic tradition, is a gradual process accompanied
by a variety of symptoms. The absence of life is indicated by the body’s inabil-
ity to link itself with the spirit and continue with consistent cardiac activity;
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whereas its presence is indicated by the lack of complete and absolute sever-
ance of the spirit from the body, as manifested by residual vital forces. Muslim
jurists have customarily identified this state as “unstable” life. According to this
view, if a hen is decapitated and let loose, it can still run around for a little while.
Such observations have prompted some Shi‘ite jurists to doubt the presence
of movement and discharge of blood as signs of stable life. While expressing
doubt that movement and the continuation of circulatory function could by
themselves be construed as signs of stable life, they asserted that it was equally
problematic to rule that the spirit completely left upon severance of the parts of
the body. As such, a person could not be regarded as dead until after the spirit
had left completely, that is, until the irreversible cessation of cardiac and respi-
ratory functions. Furthermore, as they argued, it was problematic to base one’s
validation of death on lack of movement or of pulse, because both these were
insufficient to establish the separation of the spirit from the body.*

However, other Shi‘ite jurists questioned this conclusion. According to
them, it was true that one could not declare that death had occurred in the state
of unstable life, for in that state the spirit had not completely departed from the
body and that people in an unstable state had continued to live for an hour or
even more.” Nonetheless, these jurists could not, of course, have defined life
on the basis of modern criteria such as brain activity.

While the former jurists were inclined to accept the body’s ability to hold
on to the spirit by reasoning that cutting off parts of the body deprived the body
of its ability to link with the spirit, the latter group maintained that from the
time the spirit began to separate itself from the body until it completely left it,
it retained a weak linkage to the body. This linkage produced certain symptoms
such as bodily movement and continued respiratory and circulatory activities
that in themselves did not convey the sense that the body was able to continue
living .

Although modern neurological criteria do not satisfy the Sharia definition
of death, partial cellular destruction of the brain with cessation of blood circula-
tion to the brain is comparable to the religious description of the partial sever-
ance of the linkage between the spirit and the body. Some traditions reported
in the Shi‘ite sources actually describe the ruling about the right of the dying
individual to his/her property. Some of these traditions state that the dying
person has a right to his estate as long as “some of the spirit” (shay’ min riih)
is still linked to the body. In the following two traditions, reference is made to
existence of “some of the spirit” while the person is in the throes of death: “It
is related on the authority of Ja‘far al-Sadiq who said: “The dying person has
overriding right over his property as long as the spirit is in him’; “In another
tradition he says: “The owner has more right over his estate as long as there is
some of the spirit [in him]. He can dispose it as he wishes.””* Such traditions,
on the one hand, indicate that a person has a right over his property as long as
he has the spirit—that is, the presence of vital signs like breathing and pulsation;
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on the other hand, they suggest that it is possible to regard such a condition as
a continuation of an unstable state wherein a person is in the throes of death
even though the spirit has not left him completely. This is the purport of the
phrase “some of the spirit,” which indicates that the spirit does not leave the
body all at once, leaving the person to continue to have the minimum linkage
with the spirit.

The following tradition, related on the authority of the Imam Ja‘far al-
Sadiq, explains the temporary departure of the spirit when a person is asleep:
“Indeed when a believer is asleep his spirit leaves him and ascends vertically
toward the heaven. [The narrator asked the Imam:] ‘Does the spirit of a believer
ascend to the heaven?’ [The Imam replied:] ‘Yes!” [The narrator asked:] ‘Does it
leave him completely so that nothing is left behind?’ [The Imam said:] ‘No. If
[the spirit] left him completely so that nothing was left, then the person would
surely die.””* In other words, the person in the state of sleep is both alive and
dead because of the temporary departure of “some of the spirit.” However, in
the unstable state following an accident or severe brain damage, the person
is both alive and dead with this caveat: she is alive inasmuch as she has some
linkage with the spirit as manifested by a discernible heart beat and respira-
tion; whereas she is dead because the part of the spirit that has separated from
her is irreversible, manifested in the cessation of the circulation of blood to the
brain. This is close to the modern neurological criterion of brain or cerebral
death.

The stable and unstable states toward the end of life act in opposition to
each other, affecting the vital signs as death approaches. However, death does
not occur except through a gradual, total disconnection and separation between
the spirit and the body. In this context, just as one can apply the term “dead” to
anyone whose spirit has completely severed its link to the body, so also can one
apply the term “dead” to the one whose spirit has partially severed its link to the
body and whose body has begun to lose its vitality because of this irreversible
severance. To be sure, in Islamic juridical sciences, applying the term “dead” to
a person whose spirit has not been completely severed is not precise; in legal
rulings one cannot employ loose or figurative terminology.

Some jurists paid close attention to blood flow test as a reliable indication
of stable life. Hence, a forceful flow of blood from the body was taken as a sign
of stable life.! The reason was that cutting the veins of a living creature caused
its blood to gush forth as long as its respiratory and circulatory functions were
intact. In contrast, if a person was dead and if his veins were cut, the flow of the
blood would be weak and slow. The evidence for such an opinion was provided
by another Shi‘ite jurist, Ibn Fahd al- Hilli (d. 1437), who wrote, “If you can ascer-
tain that the animal was alive after it was decapitated [for food] then it is lawful
for you to consume it. However, if you are certain that the animal was dead be-
fore it was slaughtered, then it is forbidden to eat it. If there is confusion caused
by convulsive bodily movement and moderate but not heavy flow of blood and
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if you are unable to determine, then regard it to be forbidden [because of the
weak flow of blood].”* In modern forensic medicine, the absence of bleeding
from a severed vein is one of the established ways of determining death after
heartbeat and breathing have stopped. In the light of the foregoing, it is pos-
sible to discern the reason why some jurists compared unstable life with the
decapitation of an animal. According to these jurists, there was a valid indica-
tion that death occurred when a creature’s throat was cut, the blood continued
to flow without being perfused, and breathing stopped.

Brain Death in Contemporary Medicine

Defining death has become difficult because the traditional Muslim view —that
death occurs upon the separation of the spirit from the body—is not suscep-
tible of empirical verification. Accordingly, traditional definitions of death are
coming under renewed scrutiny. With advances in medical technologies, the
failure of the cardiac and respiratory functions is no longer a valid indicator of
death. Even the absence of respiratory activity is insufficient.

The definition of death is complicated by the advent of modern medical
life-support interventions, which can maintain heartbeat, blood pressure, res-
piration, and liver and kidney functions within a normal range. Even a patient
with irreversible brain damage can breathe mechanically by means of a respi-
rator that pumps air through a tube in the patient’s mouth. The proponents
of the idea of brain death define expiration as the complete loss of the body’s
integrating capacities as signified by the activity of the central nervous system,
a state indicated by the absence of brain waves as recorded by an electroen-
cephalogram. This definition, set forth by the Ad Hoc Committee of the Har-
vard Medical School, takes into consideration irreversible coma or a chronic
vegetative state suffered because of disease or accident in which higher cortical
functioning of the brain is permanently damaged.

The notion of brain death has been challenged by Muslim jurists, most es-
pecially on the point of equating death with irreversible loss of consciousness.
This state is also identified as the death of the higher brain, even though the
brain stem continues to regulate breathing and heartbeat. If such a definition
were to gain acceptance, a patient would be considered dead if the cortex is
nonfunctional even though lower brain functions persist. In contrast, there are
others who maintain that death occurs only when there is no electrical activity
in the brain at all. This issue becomes even more pressing when a comatose
individual is a potential source of transplant organs. If the individual remains
alive by any reasonable definition, then harvesting the organs would amount
to killing the patient.

The criteria for applying brain death need to be evaluated in light of the
following four concepts of death that have emerged during the last two decades.
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It is worth keeping in mind the difference between specifying the concept of
death and determining the specific circumstances that conform to it.

I.

Damage to the higher brain: In this case death is considered to

involve the permanent loss of consciousness. Hence, someone in an
irreversible coma would be considered dead, even though the brain
stem continues to regulate cardiac and respiratory functions. Clinical,
electroencephalographic, and imaging data are important in arriving
at such a determination. The inadequacy of this definition is evident
from a number of instances in which patients have either made partial
or complete recoveries despite electroencephalogram readings that
registered no brain activity over an extended period of time.

Damage to the lower brain: In this case, there is a total stoppage of the
circulation of the blood and a consequent cessation of the animal and
vital functions, a state that gradually leads to the cessation of the higher-
brain functions. However, improvements in resuscitative and support
measures now at times make it possible to restore life. This can be the
case even when there is little likelihood of an individual recovering
consciousness following massive brain damage. Therefore, death of the
brain stem is not a sufficient indicator of the death of the patient.

. Damage to the whole brain: In this case death is almost certain

because of irreversible cessation of all brain functions. Essentially,
there is no electrical activity in the brain, and even the brain stem

is not functioning. Of course, the validity of a declaration of death
depends on the results of electroencephalographic and imaging

data. The whole-brain concept of death has the advantage of being
relatively clear-cut in application. But it, too, presents its difficulties
and controversies. Some view the concept as too restrictive, failing

to resolve some of the difficulties that prompted the need for a new
concept. For example, both Karen Quinlan and Nancy Cruzan would
have been considered alive by whole-brain criteria.” Those who favor
concepts of death based on the loss of higher-brain function or the loss
of personhood might argue that in these cases the affected individuals
were dead in the applicable technical sense of the term. Furthermore,
the whole-brain concept is not really as straightforward in its
application as it might seem. Even when there appears to be complete
lack of cognitive functioning, and even when basic brain-stem
functions seem to have disappeared, a brain may remain electrically
active to some degree. Isolated cells or group of cells might remain
alive, and in which case test data would be subject to conflicting
interpretations.

Damage to personhood: In this case, death occurs when an individual
ceases to be a person. This may mean loss of features that are essential
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to personal identity or (in some statements) the loss of what is
essential to being a person. Criteria for personal identity or for being

a person typically include activities such as reasoning, remembering,
feeling emotion, possessing a sense of the future, interacting with
others, and so on. The criteria for applying this concept have more to
do with the way an individual functions than with the data about his or
her brain.

This concept of damage to personhood comes closest to ideas in the Islamic
tradition. As discussed earlier in this chapter, the Qur’an regards death as an
end to the personhood. This is suggested in the several possibilities of render-
ing the term nafs, the “personhood” that departs at the time of death. However,
the criteria of personhood must be formulated in such a way that they are ac-
cepted as nonarbitrary and as sufficient grounds for deciding that an individ-
ual’s “personhood” is not present when death occurs. But securing agreement
on even universal criteria for determining when an entity either becomes or
ceases to be a person is a conceptual difficulty that remains a challenge to theo-
logians or philosophers.

A Comparison between Brain Death and Unstable Life

The problem of establishing the connection between what Muslim jurists
identify as “unstable life” and neurological criteria of death is difficult. Even
with highly sophisticated scanning technology, it is impossible to determine
whether total destruction of brain tissue has occurred. It is remarkable that
some of the earlier discussed juridical opinions referred to the flow of blood
as an important indication of the presence or absence of life. Modern radioiso-
tope technologies are used to determine whether the perfusion of the brain has
totally ceased.** However, these technologies indicate cessation of circulation
to the cerebrum, which is the seat of higher brain functions, thus identifying
cerebral death rather than brain death. Moreover, radioisotope techniques do
not demonstrate total cessation of circulation to the cerebrum but only that
effective circulation has decreased below the level necessary to maintain its
integrity. Even if current scanning methods are accurate, they do not indicate
that all circulation to even a part of the brain, that is, the cerebrum, has been
interrupted, but only that the rate of flow is below that necessary to maintain
viability. On the basis of some of the juridical opinions discussed above that
described the weak flow of blood as a sign of unstable life, it is possible to ex-
trapolate the feasibility of maintaining the validity of some form of brain death
from Islamic juridical perspective.

Some historical rulings suggest that death may be deemed to have occurred
only upon cessation of cardiac activity. The absence of a perceivable heartbeat
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is not, in itself, evidence of death, not because heartbeat is irrelevant, but be-
cause the nonperception of a heartbeat is, in itself, inconclusive. Respiration
is more readily perceivable than a heartbeat, and hence the negative finding
of an examination for respiration is a more reliable indicator. It is quite un-
derstandable that a faint heartbeat may not be detected (particularly without
the aid of a stethoscope) because of the intervening rib cage, muscle tissue,
and fat, whereas even faint respiration can be perceived by placing a feather or
straw to the nose of a patient. On the other hand, in the absence of mechanical
assistance, there can be no heartbeat after respiration has ceased. Thus, the
absence of perceived respiration is an indicator not only of the cessation of
respiratory activity but also of the cessation of cardiac activity. It then follows
that the patient cannot be pronounced dead without the irreversible cessation
of both cardiac and respiratory activity. The presence of a heartbeat is thus a
conclusive indication of life, even in the absence of brain function or spontane-
ous respiration.

From the Islamic juridical perspective the consideration of factors such
as brain waves as criteria of life can be entertained only because the absence
of respiration does not, in itself, always establish conclusively that death has
occurred. The juridical category of “unstable life” seems to be close to some cri-
teria used to determine brain death. But it cannot conclusively be equated with
it, because unstable life occurs in the case of an individual who shows some
signs of life despite the fact that his body is incapable of sustaining minimal
normal functionality. However, in the case of brain death, the body is capable of
life, because there is blood circulation and exchange of oxygen, whether self- or
artificially sustained. What human vital signs depend on are the circulation of
blood and the supply of oxygen to body organs, and this process can be carried
out not only by the heart and lungs but also by artificial organs or instruments
such as a ventilator.

The Traditional and Brain Death Criteria

In the usual course of events, determination of death in Muslim cultures is not
enigmatic at all. In general, the responsibility of determining clinical symptoms
of death like pulse beat and respiration has fallen on medical professionals, who
have wedded scientific criteria with sensitivity to the widely accepted traditional
Islamic views. The function of Muslim religious authorities has been to ensure
that there has been no deviation from the traditional criteria before an offi-
cial pronouncement of death is issued. Problems began to arise when modern
medical technology acquired the ability to sustain signs of life through respira-
tory support in a brainstem-dead patient. With the invention and refinement of
life-saving apparatus, the life of terminally ill or brain-damaged patients may,
in some instances, be prolonged for a significant period of time. As a result, a
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redefinition of the traditional understanding of death becomes critical. As long
as the patient reveals the presence of any vital signs, no medical hastening of
death can be introduced.

There are two interrelated reasons that have prompted countries like Iran
and Saudi Arabia to reconsider their stance on brain-death criteria in the case
of patients with irreversible brain damage but technologically sustained cardio-
vascular functioning:

1. Can recognition of brain death lead to the unethical and illegal retrieval
of organs for transplantation in patients whose cardio-respiratory physiology
can be kept functional for successful retrieval? In many poor countries in the
developing world, there is an irresistible temptation to profit from the sale of
these organs.

2. Can a government policy authorize health-care providers to withdraw
treatment when organ viability can be maintained by active medical interven-
tion? Until recently, health policies in the Muslim countries generally reflected
insensitivity to the public’s moral and cultural sensitivities connected with
death. The authoritarianism of the medical profession in Muslim societies
is abundantly clear in the following decision, which was imposed as a gov-
ernment policy in Saudi Arabia under the rubric “Religious Aspect of Organ
Transplant”:

The Purport of the Senior Religious Scholars Commission’s Decision
No: 99 dated 6 Dht al-Qa’da,i402 AH/25 August 1982:

The board unanimously resolved the permissibility to remove an
organ, or a part thereof from a Muslim or a non-Muslim (dhimmi)
living person and graft it onto him, should the need arise, should
there be no risk in the removal and should the transplantation seem
likely successful.

According to a leading physician, ‘Ali Muhammad al-Barr, who is also trained
in Islamic juridical sciences, the above policy statement requires the following
elaboration: “Should the diagnosis of brain death be established unequivocally,
the physician in charge may keep the corpse ventilated for the purpose of pre-
arranged organ donation until receiving the consent of the heirs, or an order
from the magistrate (qadi), in the case of an unknown corpse. The ventilated
corpse is considered dead from the time of declaration of brain death and not
from the time of turning off the mechanical respirator.” This elaboration is con-
tradicted by the Council of Islamic Jurisprudence, which includes jurists from
all schools of thought in Islam and which meets regularly to review some of
these new rulings. Their ruling reads as follows: “It is permissible to switch off
the life support system with total and irreversible loss of function of the whole
brain in a patient if three attending specialist physicians render their opinion
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unequivocally that irreversible cessation of brain functions has occurred. This
is so even when the essential functions of the heart and the lungs are externally
supported by life support system. However, legal death cannot be pronounced
except when the vital functions have ceased after the external support system
has been switched off.”* In none of the rulings examined for this study have
any Muslim jurists tried to define or determine the criteria for accepting the
validity of brain death from an Islamic legal perspective. They have depended
on consulting physicians to provide expert opinions, some of whom, however,
seem motivated by an interest in harvesting organs for transplantation. Hence,
the debate in North America concerning the acceptance of “higher brain for-
mulations of death” and the controversial aspects of providing medical care of
patients with advanced forms of dementia and PVS is absent in the Muslim
juridical literature dealing with the definition of death.

The Ministry of Health in Tehran asked one of their leading jurists, Aya-
tollah Tabrizi, whether death is defined by the cessation of brain function or
heart function. His response is quite revealing of the early stages of debate
on brain death in Shi‘ite jurisprudence. He says that for that distinction, one
must refer to a physician: “It is necessary to refer to the medical specialist
in order to decide whether the first or the second conforms to the definition
of death. Some experts are of the opinion that if the brain waves show the
cessation for more than two and a half minutes, then death is definite and
there is no way that life could return.” He then proceeds to define death as
it is accepted in the tradition: “Death is the passing away of the spirit from
the body, as some commentators have indicated in their explanation of the
verse from the Qur'an: ‘Muhammad is not but a messenger; before him also
there were messengers.”” In other words, this jurist hesitates to regard irre-
versible cessation of brain function as a valid form of death. However, the gov-
ernment-appointed council of Islamic Jurisprudence in Qumm, Iran, under
the section regarding “Rulings Concerning Organ Transplantation,” writes:
“The criterion for death is that normal pulse and the heart by means of which
a person continues to live has come to a complete halt. When a person reaches
this stage he is regarded as dead. Reviving the pulse in his heart through an
electronic device does not constitute life for him. However, if by means of a
ventilator or other mechanical device the heart begins to function or by means
of an artificial heart a person’s life is restored, then the person is regarded as
being alive.” Hence,

1. Aslong as he is not dead, if he himself gives the permission to
remove an organ, with the conditions stated in number two above
(i-e., damage to the lower brain), then it is permissible to remove that
organ for transplantation.

2. After he dies, even when the heart is kept alive by some electronic
device, it is permissible to remove his organs for transplant, provided
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he has made a will to that effect. Or, there is no problem in removing
his organs under the two above-mentioned circumstances.

The redefinition or expansion of the traditional criteria of death is dominated
by two factors: retrieval of organs and termination of medical treatment. There
is little conceptual or philosophical discussion regarding the confusion over
conceptions of higher-brain functions and their implications for continuation
of treatment. In other words, under the present paternalistic system of medical
care, there is little room for intellectual interaction between religious thinkers,
doctors, jurists, and policy makers to forge a precise understanding of the im-
plications of developments in medical technology for traditional Islamic beliefs
about life and death. In fact, there is abundant evidence that the neologism
connected with brain death among Muslims, adopted from Western languages,
is fraught with persistent ignorance of the facts about brain death. The true
state of patients with irreversible brain damage whose other organ systems
continue to function remains non-comprehensible among various sectors of
Muslim society. And, in the absence of any public debate geared toward educat-
ing the society that has accepted the brain-death criterion for practical reasons
without questioning its validity in certain controversial cases, it seems unlikely
that any well-considered criteria for or definitions of brain death will emerge
among Muslim jurists.

The exception is Iran, where the interaction between policy makers and
the religious establishment has been vibrant, a model for the Muslim world.
The Iranian parliament in 1995 rejected the acceptance of the present brain-
death criteria as sufficient to initiate a state-supported policy of organ retrieval
for transplantation. The debates have centered on the inevitable connection
between the notion of brain death and the permissibility of organ retrieval. Is
the society unwittingly endorsing killing one patient in order to save the life
of another? After all, success in the transplant surgery requires that organs be
removed from still-breathing patients. In the eyes of the public, still attuned to
the traditional criteria of death in Islam, the surgeons seemed to be terminat-
ing the lives of these helpless patients.

However, the juridical rejection of the brain-death criterion as a valid basis
for pronouncing death raises the critical ethical issue of allocation of mea-
ger resources for the health care of other patients. What is the responsibil-
ity of health-care providers to keep the brain-dead person alive with expensive
intensive-care technology? Here the Muslim jurists have resorted to practical
principles like rejection of harm and proportionality to provide sanctions for
turning off the life-sustaining equipment. In the end, pragmatic consider-
ations, rather than philosophical or theological precepts, have determined ac-
tual decisions. And, in view of the ever-evolving state of medical technologies,
jurisprudential edicts must remain provisional, subject to further clarification
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and dialogue among physicians, jurists, theologians, and politicians, and not as
absolutely binding as they are portrayed in the public.

Deciding When to End Life

In Muslim communities, decisions about when to end life have not yet become
a politically charged topic. The emphasis laid on the temporariness of human
sojourn on earth is partly responsible for the acceptance of death as part of the
divine plan for humanity. Closely related to this acceptance or even anticipation
of death is the belief in the hereafter, the permanent abode for which humanity
needs to prepare itself while living, remaining ready to leave this earth when
visited by the angel of death (malak al-mawt). Death occurs only through God’s
will, as the Qur’an reminds humanity. Human beings who are endowed with
intuitive reason need to understand the importance of inner peace that is gen-
erated by faith in God’s justice and mercy in creating death as a bridge that
must be crossed to reach the next world.

The onslaught of modernity and the phenomenal advancements in sci-
ence and technology have spurred a longing to prolong the human lifespan
for as long as possible. Understandably, death appears as an obstacle to the
enjoyment of the expanding material pleasures of the world. The unquench-
able desire to live has weakened or even ignored belief in the world to come.
More and more people in the affluent regions of the earth view death as an
evil to be subjugated through biomedical research and technology. At the same
time, there is an inevitable recognition of the reality that diseases or trauma
cause death. In Islam, health-care providers have an obligation to do all that
is possible to prevent premature death. The question that is often asked is: Is
the goal of health-care professionals to maintain life at any cost or merely to
provide comfort so that death may come as quickly and comfortably as possi-
ble? The question has wider implications because it evokes different and often
competing ethical values in deciding the course of action dictated by various
medical interventions. On the one hand, there is the obligation to save and
prolong life; on the other, there is a call to exercise restraint in life-sustaining
treatments, as required by the principle of distributive justice in resource al-
locations. Nevertheless, the real question is about the authority that can make
such decisions. Who should draw the line between personal values and beliefs
of the people and a more objective medical analysis made by health-care pro-
viders? Should the financial burden of life-sustaining treatment ever dictate
its termination?

Medical judgments about death are usually based on probability. It is
only very close to the time of death that physicians can predict the end with
certainty. Hence, the Qur'an reminds us that there are times when humans
need to recognize their own limits and entrust nature to take its own course
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(Q-39:42).* Refusal to recognize the inevitability and naturalness of death leads
to ever more aggressive life-saving interventions. At the same time, to withhold
specific interventions at the most critical time leads to deliberate avoidance of
the responsibility to save the patient’s life.*’

Religious and psychological factors play a major role in any decision that
leads to termination of life. With the scientific information on the function of
brain the problem for Muslim jurists centers on a determination of the exact lo-
cation of the human spirit that departs at the time of death. Classical legal defi-
nitions, as discussed earlier, connected death with traditional signs, including
complete cessation of the heartbeat; whereas biological data about the function
of heart and other major activities connect life with the functions of human
brain.”® This discrepancy between the religious and scientific definitions of
death has posed novel challenges for family members and the health-care pro-
fessionals who must grapple with life-or-death decisions, such as whether to
withhold life-saving medical intervention in the treatment of cardiopulmonary
arrest. Cardiopulmonary arrest is regarded as the final common physiopatho-
logical event in the dying process. In that situation, failure to undertake CPR
means certain death.

The other related question for jurists is to determine the level of finan-
cial investment that society should make in providing aggressive treatment
of long-term care patients. In the oil-rich countries, where financial corrup-
tion is rampant and resources, even if plentiful, are mismanaged, the issue
of the proper allocation of a nation’s resources takes center stage. In view of
a physician’s scientific knowledge and clinical experience that enable him to
recognize when a life-sustaining treatment is futile; and, when the society has
an interest in limiting futile interventions to divert limited resources to more
productive use within, or even outside, the health-care system, the juridical
assessment needs to expand its ethical analysis to derive judicial decisions in
this regard.

As we have demonstrated throughout this study, in Islamic ethics, the indi-
vidual's welfare is intimately linked with that of his/her family and community.
Accordingly, it is not the principle of autonomy (which emphasizes individual
liberty and the capacity to make a decision without coercion or other condi-
tions that restrict one’s options) that is evoked to determine a course of action
in matters related to the end of life decisions. Whether a physician can pro-
long life by introducing aggressive invasive treatments without causing further
harm is decided by all parties connected with the patient. There are, however,
instances when the matter is referred to religious leaders, who are asked to
provide guidance to the families of terminally ill patients. In the following sec-
tion I will examine some of the approaches that are in place among Muslims to
help health-care providers to deal with this critical period in the lives of those
for whom death is imminent.
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Right to Die?

“How fortunate you are that you died while you were not afflicted with illness.”
Thus said the Prophet, addressing the person whose funeral rites he was per-
forming. Such an assessment of death without illness, coming from the founder
of Islam, indicates the value attached to a healthy life in Muslim culture. To be
sure, good health is God’s blessing. Whenever a Muslim is asked, “How are
you (literally, “How is your health?”)?” he or she responds, “All praise is due to
God!” This positive appraisal of good health might seem to suggest that illness
is an evil that must be eliminated at any cost. No doubt illness is regarded as
an affliction that needs to be cured by every possible legitimate means. In fact,
the search for a cure is founded upon the unusual confidence generated by the
divine promise that God has not created a disease without creating its cure.*
Because the tradition mentions God as the author of diseases and their cures,
it is still a divine promise, regardless of whether we find a cure for certain dis-
eases or not. Hence, the purpose of medicine is to search for a cure through
scientific research and knowledge, and to provide the necessary care to those af-
flicted with diseases. Decisions about ending the life of a terminally ill patient,
however, are beyond the moral or legal purview of the Muslim physician. The
Qur’an states quite clearly that “it is not given to any soul to die, save by the
leave of God, at an appointed time” (Q. 3:145). “By the leave of God” here means
the destiny that is fixed by God for each individual. Moreover, “God gives life,
and he makes to die” (Q. 3:156). And hence, “A person dies when it is written”
(Q. 3185, 29:57, 39:42).

Death, then, comes at the appointed time, by God’s permission. In the
meantime, humans are faced with the suffering caused by illness. How is suf-
fering viewed in Islam? Is it, too, part of God’s plan? If so, to what end? Such
questions inevitably arise when families and doctors face the agonizing dilem-
mas associated with patients on artificial life support or those who suffer griev-
ously with no hope of relief or cure. Does such an existence, which borders on
nonexistence, warrant continuation? Beneath these concerns remains a deeper
question about the quality of life that individuals and society regard as worth
preserving.

Question about the Quality of Existence

The importance attached to the issue of the quality of life has sometimes
led Muslim scholars to evaluate suicide (in Arabic expressed as intihar, and
halakat al-nafs) in very ambiguous ways. On the one hand, there is unanimity
in declaring the act as irrational and impermissible; on the other hand, some
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interpretations in classical sources intimate a degree of extenuation, especially
when coping with circumstances.

Most of these circumstances that lead to commit a suicide appear to be
culture-specific and informed by relational expectations. In a typical Muslim
cultural setting, when a person’s reduced circumstances result in extreme
poverty and social ostracism, the decision to take one’s life might be viewed
with as much understanding as condemnation. Some might even praise it as
a splendid act that indicates a staunchness of spirit in defying such cruel and
unbearable suffering. However, it is impossible to justify the decision from
a religious point of view. From a strict theological viewpoint, suicide trades a
transient, unbearable life in this world for an even more horrible, eternal one
beyond. In Shari‘a such actions are forbidden, along with less drastic measures
of self-harm, because suicide might occur when the person’s state of mind
is unbalanced. Later on, in the hereafter, the person who committed suicide
under such circumstances would realize the baseness of his action and the
great mistake he made; at that point he cannot repair, correct, or retract his
decision.*

Human Stewardship of the Human Body and Suffering

The discussion about the quality of life points to the cultural and religious at-
titudes regarding human existence and the control over life and death decisions
when an individual is overcome by suffering. Furthermore, it underscores the
view that the human being has only the stewardship, not the ownership, of his
or her body, and thus is not free to do with it whatever he or she pleases. He is
merely the caretaker, the real owner being God, the creator. As a caretaker, itis a
human’s duty to take all the necessary steps to preserve himself in a manner
that would assist him in seeking the good of both this world and the next. To
seek the good of this world requires Muslims to pay attention to their health by
maintaining a balanced diet and exercise. They have an obligation to maintain
their own health.>! If, despite such precautions, a person falls prey to pain or ill-
ness, the Tradition instructs the believer to understand that suffering as a form
of a test or trial to confirm a believer’s spiritual station (Q. 2:153-57). As dis-
cussed in chapter 3 in greater detail, suffering in this situation is a divinely or-
dained trial, a way of revealing that humanity belongs to and will return to God.
Accordingly, suffering cannot be regarded as evil at all. In a well-known tradi-
tion, the Prophet is reported to have said: “No fatigue, nor disease, nor sorrow,
nor sadness, nor hurt, nor distress befalls a Muslim, even if it were the prick he
received from a thorn, but that God expiates some of his sins for that.”**

In other words, human travail and suffering should not lead to despair
and a lack of faith divine mercy. Other traditions recognize this view of illness
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and suffering as a test of human faith, as God’s way of inculcating humility
and compassion through suffering. In a tradition the Prophet says that the
patient earns merits under these trials and can attain the rank of a true be-
liever: “When God intends to do good to somebody, he afflicts him with
trials.”>?

This religious and spiritual valuation of suffering does not answer the criti-
cal question: Should one take upon oneself to alleviate suffering where possible
and endure it otherwise? This question is critical to the present day discussion,
namely, the patient’s “right to die.” In Islam this question cannot be negotiated
because, in the first place, life is a divine trust and cannot be terminated by any
form of active human intervention; and, in the second, its term has been fixed
by the unalterable divine decree.

End of Life Decisions in Islam

The belief in God’s immutable decree is also revealed in the Muslim ethics
where not only the right to die is not recognized; the right to be assisted in
dying, whether through “passive” or “active” means is also ruled out. It is
important to clarify here that since the end of life decision is through divine
decree, the Shari‘a refuses to recognize an individual’s right in that matter.
However, with its emphasis on the principle of promoting or seeking what is
in the best interest of all concerned (istislah), Muslim jurists have recognized
the possibility of arriving at a collective decision through consultation (shiira)
by those involved in providing the health care, including the attending physi-
cian and the family. Besides the principle of istislah, it is the ethical principle
affirmed in the most unequivocal terms by the Prophet that has been evoked
when matters concerning critical care have been under consideration. This
is the principle of “No harm, no harassment.”* It lays down the justificatory
force of the ruling to avoid causing harm or harassment to the patient. It also
allows for important distinctions and rules about life-sustaining treatments
in terminally ill patients. The distinctions upon which ethical decisions are
made include the distinction between “mercy killing” (active euthanasia) and
“letting die” (passive euthanasia). The killing-letting die distinction often un-
derlies distinctions between suicide and forgoing treatment or between homi-
cide and natural death. The rule of “No harm” in some ways functions like the
principle of nonmaleficence. But it goes beyond preventing harm. It raises a
critical moral question about the intention of the healthcare providers in for-
going life-sustaining treatment: whether such a decision can be regarded as a
form of killing, and if so, whether it is assisted suicide or a homicide. There
is no immunity in Islamic law for the physician who unilaterally and actively
decides to assist a patient to die.
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Pain Relief Treatment and Withdrawal
of Life-Sustaining Treatments

There are, however, two situations in the treatment that could be interpreted as
“passive” assistance in allowing a terminally ill patient to die. Pain-relief treat-
ment that could shorten life, but which is administered to relieve physical pain
and psychological distress and not to kill, is permitted in Islamic law simply
because the motive is regarded as a sufficient justification, protecting the phy-
sician against criminal or other liability in such circumstances. As long as the
situation does not involve an intention to cause death, a medical intervention to
provide necessary treatment for the relief of pain or other symptoms of serious
physical distress is not regarded as criminal.

Similarly, in relation to withdrawing treatment, whether pursuant to a re-
fusal of a death-delaying treatment or through a mutual and informed deci-
sion-making by patient, physician, and other parties involved in providing care
for the patient, although there is an intention to allow the person to die when
it is certain that death will result from its omission, Islamic law regards it a
nonculpable act. The reason is that delaying the inevitable death of the patient
through life-sustaining treatment is regarded as being against the benefit of the
patient. Moreover, the principle of juristic preference protects the physician by
authorizing departure from the already established ruling about the prohibi-
tion of allowing death to occur in order to avoid any rigidity and unfairness in
recognizing the incurable preexisting conditions of the patient. Furthermore,
by authorizing the removal of life-sustaining treatment in cases where it results
merely in a death-delaying procedure, the juristic preference serves the ideals of
justice and public interest in a better way. Notwithstanding a fine line between
having and not having an intention to cause the death in such omissions, Is-
lamic law does not forbid withdrawal of futile and disproportional treatment
on the basis of the consent of immediate family members who act upon the
professional advice of the physician in charge of the case. Some Muslim ju-
rists have recognized the validity of a competent patient’s informed refusal of
treatment or “a living will” which allow the person to die under circumstances
when there is no medical reason to continue treatment. However, even in such
rare recognition of the patient’s autonomy in Muslim culture, the law actually
takes into consideration the patient’s long-term treatment relationship with a
physician whose opinion, in the final analysis, serves as the grounds for turn-
ing off the respirator, for example. In this case, the death is regarded to have
been caused by the person’s underlying disease rather than the intentional act
of turning off the respirator.

The moral principle that is operative in this ruling is that intention alone
does not make an act culpable. The person’s death is actually caused by the
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preexisting disease when the withdrawal of the treatment becomes justified
through the expert medical opinion. In other words, the Shari‘a would not
consider withdrawal of the treatment as the cause of the person’s death. This
can be contrasted to the death that occurs by giving a person a lethal injection.
The injection is the sole cause of the person’s death and is clearly regarded as
the cause of this in fact and in law by Muslim jurists, and hence, forbidden.
To recapitulate Islamic ethical-legal perspective on the “right to die” of a
terminally ill patient without any hope of getting better, it is important to re-
state that the justificatory force of the rulings on “allowing to die” by withdrawal
of life-sustaining treatments is contingent upon a well-informed consultation
with the physician and other parties involved in the patient’s treatment. More
importantly, since Islamic legal deliberations contain and ground morality as
part of its spiritual response to God in interhuman relationships, the patient’s
own determination and the physician assisting him to terminate life, are both
held accountable for acts of disobedience against God. Pain relief treatment or
withholding or withdrawing of life-support treatment, in which there is an inten-
tion of allowing the person to die when it is certain that the disease is causing
untreatable suffering, are permissible as long as the structures of consultation
between all the parties concerned about the well being of the patient are in
place. In final analysis, besides the exceptions noted in the two situations, there
are no grounds for the justifiable ending a terminally ill person’s life, whether
through voluntary active-euthanasia or physician assisted suicide in Islam.
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Organ Donation and Cosmetic
Enhancement

Whoso slays a person not to retaliate for a person slain, nor for corruption
done in the land, shall be as if he had slain humankind altogether; and whoso
gives life to a person, shall be as if he had given life to humankind altogether.

—Qur’an 5:35

In the last chapter the focus of our investigation was an individual in the
throes of death. There was hardly an occasion to deliberate on the suffering
of those who were closely related to the patient. Serious illness overwhelms
everyone in the family. It is undoubtedly that moment in family life that de-
mands a collective response to handle the pain and suffering of the patient, on
the one hand, and the loss and separation that would come to pass following
the imminent demise of the patient, on the other. The social-psychological
dimension of death includes the way in which the family undertakes to pre-
serve the dignity of the dead and the honor of those left behind. The preserva-
tion of the dignity of the dead includes avoiding all the decisions that would
lead to desecration or mutilation of the human body and safeguard respect
for human personhood.

In this situation, brain-dead people are the most vulnerable. Any surgi-
cal procedure that involves making an incision on the newly dead patients for
organ retrieval or medical research and other humanitarian and educational
purposes evokes reprehension. More critically, any suggestion to retrieve their
organs before their hearts stop beating, even though they may not be brain dead,
evokes repugnance because there is no way to secure the patient’s consent.

173
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Critics of the practice have correctly pointed out that using the cessation of
heartbeat as a proper criterion for death may make it too easy for the par-
ents or other representatives of the comatose patients on life support to
decide to withdraw support and end the person’s life. Given the currently
limited supply of organs, serious questions about the proper criterion of
death have been prompted by cases concerning those patients who have suf-
fered brain damage and whose families have consented to organ removal.
For example, the patient on a respirator wanting to be weaned off the ma-
chine may ask that his organs be used for transplant, should the withdrawal
result in his death. The respirator is removed in an operating room, and at
least three minutes after the patient’s heart has stopped beating, the organs
are removed. The question arises: Is three minutes a long enough interval
to determine death? Such doubts have led relatives of such patients to deny
permission for organ removal in the interests of preserving the dignity of
the dead.!

In the Islamic juridical tradition on death and dying, a large number of the
rulings deal with the social and psychological implications of death for those
who are left behind: parents, spouse, children, and other relatives. As a mat-
ter of fact, Muslim funeral traditions appear to enable the bereaved relatives
to cope with the loss of the loved one, even if it is a child whose departure has
become a major source of disruption in the normal familial life. Accordingly,
the tradition deals with death on two levels: (1) at the formal level of rituals that
must be performed for the dead by the family and the community; and (2) at
the legal level of rulings that outline the rights and duties of the immediate
family members toward the dead and the survivors.

At the ritual level the Shari‘a lays down the rules about the number of
days the mourning should be held; the religious personages (the Prophet, his
Companions, his Family) who should be remembered in these ceremonies;
those who should bring food to the family of the dead; visitations of the graves
in the cemetery; recitation of the Qur’an on the grave; and so on. Ghazali has
aptly captured the spirit and purpose of these funeral rituals to encourage
people to visit and console the bereaved family members for their loss:
“The properties of attending funerals include meditation, heedfulness,
preparedness, and walking before the pall in humility. The man of insight
looks to the graves of others and sees his own place amongst them and
then readies himself to join them. In general, the visitation of graves is
a desirable thing, for it instills the remembrance of death and acts as an
admonition.”?

The additional facet of these detailed rulings in the sections on the ritual
side of death and funerals reveal the preoccupation of the jurists to purge the
tradition from pre-Islamic mourning practices that were prevalent in Arab
tribal culture and were now regarded as reprehensible or forbidden. The fol-
lowing ruling under the rubric of Discourse on Mourning over the Dead, and
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the Related Matters that Arise captures the corrective discourse forbidding the
pre-Islamic practices:

According to the Mliki and Hanafi jurists, it is forbidden to mourn
over the dead loudly and to let out a cry. The Shafi and Hanbali
jurists regard this [as] permissible. However, they all agree that
mourning [in silence] while letting the tears flow without a loud cry,
is permissible. Similarly, lamentation (al-nadb) recounting the merits
of the dead is not permissible (la yajiiz); nor is it proper what the
hired mourner does [to make the family cry]. It is equally improper
to disfigure or to slap the face, and to tear the front of the garment
[as a sign of mourning]. The Prophet has this to say about [these
practices]: “The one who slaps the face and tears the garment, and
calls people to follow the Jahiliyya (pre-Islamic age), is not among
my followers.” The tradition has been reported by al-Bukhari and
Muslim.?

Note the absence of any attention to the ownership of the cadaver, and
whether it is within the right of the deceased or his family to donate any organ
needed by the living. Muslim jurists of that era could hardly have anticipated
modern invasive postmortem procedures and their implications for the dignity
of the deceased. The Shari‘a formulations dealing with the last will and testa-
ment (wasiya) did not go beyond the external assets of the deceased and their
distribution to the heirs. One does not come across a single ruling, for instance,
dealing with permissibility or prohibition to leave advance directive regarding
the donation of one’s cadaver for research. Although the sanctity of life and the
dignity of human beings were at the center of the classical rulings regarding
life and death in Islam, there is conspicuous absence of any treatment of the
status of human body (al-jasad), per se.* In the absence of surgical techniques
and organ preservation, it was inconceivable to think about donating, harvest-
ing, and banking of a variety of tissues and organs for future transplants. To
save a life through medical intervention was and remains the goal of medicine.
But the use of organs of the newly dead to save the living, although known in
some rudimentary forms in the early days of Islam,® was repulsive because of
the aggression against the human body that it suggested.

The Inviolability (hurma) of Human Body

As noted in the previous chapter, there is no separation between body and
spirit or body and soul in Islam. Body and spirit are regarded as an integrated,
unitary entity.® Since bodies and spirits are regarded as God’s gift, human
beings do not possess absolute ownership of their body or spirit. They are like
stewards charged with preserving and dignifying their life by following the
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guidance provided in the revealed texts. Stewardship in the Qur'an suggests
freedom of action while recognizing that this freedom is not unlimited. To be
a steward is to acknowledge responsibility and accountability to the ultimate
source of life and sustenance, God, the Almighty. Accordingly, as pointed out
in chapter 6, suicide is a criminal act and strictly forbidden in the Shari‘a.
A person who commits suicide is not accorded full burial rites. No rites of
mourning, which are regarded as an honor for the dead, are to be performed
for a suicide victim. In general suicide is treated as an affront to God’s au-
thority as the giver of life and death. Moreover, it constitutes denial of God’s
creation and desecration of human personhood made up of integrated body
and spirit.

One source of controversy in Islam is the modern medical practice of mak-
ing an incision into the body of deceased.” A living individual who donates a
kidney must undergo surgery that requires a twelve-inch incision. Performing
the same procedure on a cadaver, however, poses a host of theological and ethi-
cal problems for Muslim jurists. In the Shari‘a there was never any objection
to performing an autopsy for the purpose of understanding the cause of death
in specific cases or to advance medical knowledge in general. Autopsy is a well-
established procedure of modern medicine. It is performed to correlate clinical
aspects of disease for diagnostic and therapeutic evaluations to determine the
cause of death as well as to serve an educational function. With the spread of
modern medicine all over the world, Muslim countries have more or less al-
lowed postmortem biopsies under certain conditions. In comparison to the
traditional complete or limited chest or abdomen only autopsy, contemporary
postmortem tissue sampling through a non-mutilating procedure performed
immediately after death seems to have overcome religious and cultural opposi-
tion to postmortem in many Muslim societies.

Modern advancement in tissue sampling through needles and other non-
mutilating procedures notwithstanding, public perceptions about postmortem
dissection and postmortem examinations continue to regard these acts as car-
rying the stigma of mutilation, which affects public opinion in many societies.
Current medical diagnostic techniques that tamper with the corpse or delay its
burial are often viewed by the public as mutilation of the dead. The Prophet
emphatically advised his followers to bury their dead promptly, “not waiting
for morning to bury if the person died at night; and not waiting for nightfall
if the person died in the morning. Make haste in taking them to their resting
place.”® Muslim regard for the dignity of the dead entails both prompt burial
and respect for the dignity of the corpse. Nevertheless, the rule of arranging ob-
jectives in an ethical hierarchy—qa‘ida bab al-tazahum’ — provides the needed
justification to make an incision in the corpse when such a procedure may help
resolve any dispute about the cause of death or the settlement of a bequest or
when it might help to save a life by providing a vital organ like a heart, lung, or
cornea for transplantation.'
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Classical Paradigm Cases for Postmortem Dissection

It is worth reminding ourselves that the search for paradigm cases in this con-
nection was prompted in modern times by the use of cadavers in the training of
medical students. The increasing use of this practice early in the twentieth cen-
tury prompted a number of articles written in response to questions posed to
the religious authorities in Cairo, Egypt, or in Najaf, Iraq, about the possibility
of desecration of the dead. The search for paradigm cases supporting such use
of cadavers led to the identification of two sections of jurisprudence where such
cases involving limited desecration of the dead had been resolved. The two sec-
tions that provided the rulings dealt with the burial of the dead (aljana’iz) and
the distribution of the heritage (al-irth) left by the dead.

The earliest ruling about postmortem dissection in the Shari‘a was based
on the precedent of a living fetus in the womb of a dead woman." A number
of early juridical sources used the case to grant permission for dissection to
remove the fetus before burial of the woman if there was any chance of saving
the fetus; another precedent was provided by the dead having swallowed a valu-
able object that belonged to another person. The latter precedent also provided
the justification for excavating a grave (which was forbidden) to remove the
object or even to search for evidence of a suspicious case of murder."

The Hanafi jurists saw no problem in removing a fetus under such circum-
stances. The incision, they ruled, had to be made on the side from where it was
easier to remove the child, even if it meant overriding the rule against desecration
of the dead. If the child was dead in the mother’s womb while she was living, and
if there was a fear that she might die if the fetus was not removed immediately,
then the dead fetus had to be promptly removed by making an incision to save the
mother’s life. The principle that was applied in this situation was the sanctity of life
and the priority that was given to saving the threatened existence. The Shafiq ju-
rists also maintained that if the woman was dead with a living fetus in her womb,
then it was permissible to perform postmortem incision to remove the fetus, and
for similar reasons. If there was no hope for survival of the fetus outside the womb
then, according to one Shafi‘i opinion, the postmortem incision was not allowed to
be performed, and the burial had to be postponed until the fetus died."?

As for the retrieval of a valuable object, the Hanafi jurists ruled that if it
belonged to the deceased, then it was not permissible to dissect him because
the inviolability (hurma) and dignity (karama) of the dead are far more impor-
tant than the swallowed object. The rule was that one could not sacrifice the
dignity of a superior being over that of an inferior object. Even if the swallowed
object belonged to someone else but did not affect the worth of the heritage
significantly and did not land in the stomach of the deceased through his own
action, then the body could not be incised. If, however, the object was intention-
ally swallowed to deprive someone of it, then his stomach had to be slit open
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and the object retrieved because the violated right of the owner in this case took
precedence over the right of the deceased to have his corpse treated with re-
spect. Moreover, the deceased had, in that case, committed an act of transgres-
sion. By committing this sin, he had compromised his own dignity."*

The Maliki jurists permitted the postmortem incision of the dead to re-
move a valuable object, whether it belonged to him or to some other person.
However, they did not permit incision to remove the fetus even if it stood a
chance to survive outside the womb."® The Hanbali jurists ruled that if the
woman died and she had a child that is moving, then instead of making an
incision to remove it, the midwife had to remove the child from its normal
birth route. In the case of a valuable object that had been swallowed by the dead
while he was alive, if it belonged to him, then no postmortem incision was to
be made because he had squandered his own wealth. However, if the procedure
was feasible and if the object was precious, then it was permissible to open his
stomach and remove the object for the benefit of his heirs who might otherwise
suffer hardship. On the other hand, if the object belonged to someone else and
if the deceased swallowed it with his permission, then it could not be retrieved,
because the object was squandered with the permission of its owner.

As for the Shi‘ite jurists, they discussed the paradigm case of the pregnant
woman in great detail to extrapolate the ruling that stated that if a child died
in the womb before birth, then the midwife or anyone who was in charge of
the delivery at that point had to insert her hand in the opening of the vulva and
remove the child from it, and then perform the burial rites of washing and
shrouding in order to bury it."® If the mother died before giving birth, then it
was permissible to make an incision (shagqq) on the side where it was possible,
in order to remove the child."” As for the swallowed valuable item, since there was
no specific revealed text that addressed the problem, the decision was based on
juridical principles and rules. There were a number of possible solutions based
on the ownership and value of the object: whether the swallowed item belonged
to the deceased or to someone other than him; whether it was swallowed with
the owner’s permission or with the intention of depriving him of his goods; and,
lastly, whether the value of the object was substantial or paltry. The overriding
concern in these rulings was to avoid granting easy permission to slit open the
dead body to retrieve a swallowed item, unless the deceased was proven to be
a usurper, because the inviolability of the human body proportionally weighed
heavier than the value of the swallowed item. Consequently, it was only to protect
or redress the legitimate claim on the swallowed item that the incision on the
dead body was tolerated. Regardless of the value of the item, no incision was
permitted to retrieve it based on the rule about the continuation of the injunction
about the inviolability of human body at all times. If the heirs claimed the item
as part of their heritage, the rule stated that such claim was applicable only on
the estate that was left as a legacy. It did not include the swallowed item. Hence,
the heirs had no right to desecrate the body to claim the item as their heritage.
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If the item was wasted with the full knowledge of its original owner, then it was
treated as squandered goods. In this particular instance, neither the actual owner
nor the heirs had any right to demand the retrieval of the wasted item. However,
if the item was swallowed without the owner’s permission, then the deceased
was regarded as usurper and squanderer and was held responsible for its return.
If possible, then the owner had to be compensated with the equivalent value of
the item from the deceased estate. At any rate, desecration of the body had to be
avoided except as a last resort to satisfy a legitimate property claim in cases of a
swallowed stolen object that was deemed to be unique or irreplaceable.’

Nevertheless, even under these highly restrictive circumstances, when an
autopsy was permitted in Shi‘ite law, there was an acknowledgement of the
overriding rights of the living over the dead. In the Shari‘a tradition, saving the
living fetus takes priority over the dignity of the corpse of the dead mother, and
saving the living mother has a priority over the dignity of the dead fetus. Simi-
larly, incurring an incision to retrieve a valuable object belonging to someone
other than the deceased or being part of the heritage revealed the significance
of the rights of ownership in the Shari‘a. Hence, among Muslim jurists in
general, incision of a corpse is permissible—with varying degrees of flexibility
in different traditions—to save the life of the mother or the fetus, when one
of them is dead; to retrieve a valuable object that belongs to other than the
deceased; to determine the cause of death when a person has died under suspi-
cious circumstances. However, this permission is granted only to slit open or
make an incision (shagq), and still debars anything like mutilation (qat’). As
pointed out by the Shi‘ite jurists, even in the case of saving a living child in the
dead mother’s womb or vice versa, the procedure should avoid unnecessarily
aggressive procedures and should avoid cutting the body if possible. Instead,
the child should be removed by a midwife from its birth route.

Modern Situations Demanding Autopsies

Today anatomical dissection and postmortem examinations are a routine part
of medical education and diagnostic techniques that stress the need for such
procedures in understanding illnesses and evaluating incompletely known dis-
orders or discovering new diseases. Accordingly, the scope of clinical diagno-
sis requiring autopsy has expanded beyond the three traditional justifications
mentioned in the classical juridical formulations in Islam." One of the major
decisions facing a dying person and his family is the possibility of donating or-
gans for transplant. This means allowing surgical procedures that constitute a
desecration of the dead in the Shari‘a in order to retrieve an organ. A visible in-
cision into the body or the removal of externally visible or internal organs rep-
resent true desecrations. Muslim jurists have had to search for a principle or a
rule that could permit an incision or mutilating procedure for the immediate
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saving of the life of a patient who is dying of organ failure. Such permission
depends upon establishing that the donor is dead at the time the organ is
removed for transplantation. It is important to reiterate that the brain-death
criteria discussed in the previous chapter are still being contested by some
prominent Sunni and Shi‘ite jurists. And although the Islamic Juridical Coun-
cil has permitted the turning off of extraordinary life-support equipment in
the case of brain-dead patients, there is no agreement among the scholars that
organs can be removed while the patient is on artificial life support.

The possibility of organ transplantation for saving a critically ill patient
did not exist in the past. Only in the recent past have surgical techniques and
immunosuppressive drugs made this an option and thus an issue for Muslim
jurists. The relatively high rate of success in organ transplantation has encour-
aged Muslim jurists to search for legal-ethical justifications to formulate their
rulings to keep pace with the demand for such medical procedures, which are
already a de facto practice in many hospitals in Muslim countries. In their rulings
in this area, some jurists have relied on the principle of public good, which allows
postmortem dissection following a stillbirth and for the purpose of retrieving
swallowed valuable object belonging to someone other than the deceased. Yet the
Prophet’s well-known tradition states, “Breaking a bone of a dead is like break-
ing a bone of a living person.”” This tradition has served to remind Muslims to
show deference to honor the dead and forbid the desecration of the body unless
required to promote the larger good. All the jurists agree that the saving of life,
as the Qur’an requires, makes it possible to approve the lesser evil of desecration
for the larger good that such an act promises. More pertinently, desecration car-
ried out in aggression is certainly different than clinical incision made with the
deceased’s permission left in the advance directive to retrieve an organ. This latter
procedure is still within the accepted treatment of the dead, as discussed above.

If one grants limited permission to slit open the corpse under exceptional
circumstances, then it does not matter whether it is a Muslim or non-Muslim
cadaver. The human body, whether it belongs to a Muslim or non-Muslim, has
the same inviolability and dignity that is afforded to all humans in the Qur’an.
Hence, all those rulings that treat Muslim and non-Muslim bodies differently
need to be revised in the light of the Qur’anic verse that states, “We have hon-
ored the Children of Adam and carried them on land and sea, and provided
them with good things, and preferred them over many of those we created”
(Q. 17:71). Some of the recent rulings have done away with this distinction in
death and have reinstated the equality of all humans in death.?!

The Role of Advance Directives

Who has the authority to determine the legality of deriving benefit from the
human body, whether living or dead? Does a person have unlimited rights over
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the disposition of his/her body? Can one derive monetary gain from selling
part of one’s body? Like so many issues in Islamic bioethics, the ownership
of the body has been discussed only recently in the context of organ donation.
Until now often decisions about whether a patient has a right to donate parts of
his body are made by physicians and families acting as surrogates on their own
authority. Such decisions do not represent so much the intention of the patient
as an acknowledgement of the physician’s obligation and the family’s concern
to do what is best for the patient. Religious counsel, if sought at all, functions as
an endorsement of the fait accompli, and it is quite possible that the physician’s
decision to retrieve organs for transplant or other medical use may not reflect
the wishes of the patient or his/her family.

In the case of brain death, when the patient’s competent consent is impos-
sible to obtain, the problem of authoritarian medical practice in the Muslim
world becomes acute. Compared to the Muslim world, where patient autonomy
in medical treatment is almost nonexistent and where physicians’ decisions on
behalf of the patient usually prevail, Western medical practice has reinforced
the notion that patients should have some say in what happens to them should
they fall victim to hopeless injury or illness. Ironically, such an autonomy is
acknowledged in the revealed texts of Islam as part of the individual’s obliga-
tion to leave advance directives not only about the disposition of one’s material
estate, but also about how one wishes to be treated during serious illness and
after death. It is through such a document that the autonomy of the individual
is acknowledged. In fact, generally, leaving a last will and testament is reck-
oned as an individual’s right in the Shari‘a. According to a tradition in Shi’ite
sources, “Leaving a last will is a right. Since the Prophet left a last will, so
should the Muslims take the matter of leaving a will seriously.”? In a Sunni
tradition the Prophet is reported to have said, “It is not appropriate for a Mus-
lim who has something to will to spend two nights without leaving advance
instructions in writing ready with him.”? There is no doubt that such traditions
simply establish the legality of leaving a proper will for the distribution of one’s
estate to legitimate heirs. Evidently, this is the sense in which ordinary people
understand the purpose of this critical document in Muslim culture. But can a
person will the use of his or her body after death?

A theological doctrine that assumes importance in this regard is the con-
cept of right in the meaning of discretionary authority to make decisions inde-
pendent of any pressure. Muslim jurists make a fine distinction between God’s
right (haqq allah) and the right of a human being (haqq al-‘abd) as it pertains
to one’s personhood (nafs). In jurisprudence God’s right is defined as that in
which a human being has no option but submission, whether that right makes
sense or not; whereas the right of a human being is defined as that which re-
verts to promoting human interests (magsalil) while in this world. Excluded in
this latter right are his interests in the hereafter, which are part of God’s right.*
As for the human body, God’s rights include the human obligation to preserve
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it with dignity and not to cause any harm to it in any form, including suicide.”
An individual’s right on his/her body includes the right to retribution (gisas)
if any part of the body is injured in an attack; or the right to seek compensa-
tion (diya) for such a physical harm intentionally caused by others. The Shari‘a
makes an exception and justifies the sidestepping of God’s right under special
circumstances like endangering one’s life in defending one’s family and honor.
But at no time can an individual assume total discretion in matters of life and
death and claim the right to terminate his/her life.

Actually, if an individual can establish his or her absolute discretion over
his/her body then the matter of donating parts of his/her body through a living
will becomes resolved. The problematic of such a decision in light of less than
absolute discretion over one’s claim to ownership of one’s body can be located
in the analogy that applies to one’s material possessions. What belongs to a per-
son while alive continues to be so after one dies. It is only with such a presump-
tion about the ownership that one can leave advance directives about the estate.
This claim to ownership is acknowledged by the Shari‘a when it endorses a
person’s right to make a will about one’s possessions, and it requires the heirs
to strictly abide by its terms. This right is non-transferable to anyone in the
family. However, when it comes to one’s person (nafs), which constitutes a total
existence that includes the human body, since there is an explicit charge not to
cause any harm to it or to put it in situations that could endanger its well-being,
the question about the permissibility to will removal of an organ for donation
arises. Since mutilation of body is not allowed in life, it is also forbidden after
death. A number of juridical rulings that forbid postmortem dissection under-
score the Islamic belief that a Muslim’s body is inviolable both in life and in
death. Consequently, what is forbidden in life is also forbidden after death.?

Accordingly, some jurists have explicitly ruled against the inclusion of one’s
body in one’s last will and testament (wasiya) in the Shari‘a. According to these
jurists, the last will and testament in the technical usage is the conveyance of own-
ership beyond the death. In this sense, then, wasiya in the Shari‘a is applicable to
goods, benefits, and debts. It is the right of disposal of the estate left by the deceased
as per his/her advance directives. However, the body of the deceased does not meet
the criteria for inclusion in the will in its technical sense in the Shari‘a, because the
human body is not among those things that are “left behind” as a dead person’s
property. Yet if a person were to leave such a will, then the document is valid as a
“living will” in its lexical sense only. In the latter signification, wasiya is used in the
meaning of commissioning, delegating, or entrusting the other to undertake to
fulfill something during or after the death of the person leaving the directives.

In Islam, the ultimate authority over this body lies outside human per-
sonhood. According to the Qur’an, the human being is created with a nature
(fitra) that acknowledges both divine sovereignty and stewardship, but the ul-
timate responsibility is God’s. Thus by denying the validity of the last will in
this specific situation, the Shari‘a negates the modern cultural attitude that
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humans have complete control over their own bodies, to the extent of dictating
postmortem procedures without accountability to a sacred authority outside of
themselves. It is for this reason that the Shari‘a denies an individual the right
to issue an advance request to be cremated. Such a will is legally null and void
on the grounds that it breaches a divine trust. The will is also morally objection-
able because it fails to consider the psychological needs of the bereaved fam-
ily members, who, in the Muslim cultural context, might not approve such a
drastic handling of their loved one. In other words, the invalidity of the last will
regarding what happens to one’s body after one dies is established by the mere
fact that such matters are judged to be beyond human jurisdiction.?”

Nevertheless, the invalidity of the living will does not necessarily translate
into a total ban on donating, say, a kidney or other parts of the body. The law
acknowledges the person’s autonomy in such matters, as long as no decision
detrimental to one’s health and well-being is made. Thus, according to most
jurists, it is permissible to donate an organ or a part of one’s body if the attend-
ing physician is absolutely certain that, by removing that organ from the living
donor, the latter will not be harmed and the patient dying of organ failure will
be saved. But these jurists do not permit the donor to receive monetary advan-
tage in return for the organ because any transaction involving the sale of a free
person or any part of his body is illegal.?®

The Problem of Monetary Advantage

Deriving monetary advantage from the dead has been, more or less, a universal
problem in all cultures. The problem is accentuated in modern times because
only recently advances in biological and medical sciences and technology have
invited profiteering from harvested organs used for transplantation. The pub-
lic reaction to the marketing of organs has been strongly negative. Any form of
market approach to the human body is as an affront to human dignity. While
practical decisions in the application of the religious values like sacrifice and al-
truism have been more or less recognized by leading Muslim jurists in endorsing
organ donation through advance directives, the problem of individual autonomy
to lead his/her own life as he/she pleases, even at the risk of harm to the common
good, has inevitably led to opposing the communitarian ethics of Islam. More
and more Muslims conduct their lives as a matter of an individual’s right of self-
determination, treating their personal interests and decisions in isolation from a
mutual and social decision that affects others in the family or in the community.

Muslim jurists have endeavored to underscore the need to put limits on
the individual right to self-determination when it comes to decisions that are
potentially harmful to the overall good of others in the family and in the com-
munity. In fact, as the Maliki jurist Shatibi explains, the assertion of one’s
autonomy in order to do things that are forbidden by God (like endangering
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one’s life or removing or destroying a part of one’s body even at the risk of harm
to the common good) is to defeat God’s purpose in providing various means to
perfect an individual’s life, his body, and his intellect. Any lack of concern for
one’s well-being in the context of divinely ordained interpersonal relationships
is a violation of God’s right.” There is no illusion in the revealed texts of Islam
that an extreme form of individualism based on the right of self-determination
about one’s life and person without moral anchorage in human relationships
would lead to disregard the importance of human perfection as a member of
society. The legitimacy of God’s rights as regards the human body requires the
human being to do what promotes the interests of the entire community.*® It is
in the context of God’s right over the human body that the question about organ
retrieval and its donation for transplantation requires important consideration
whether such an act can be regarded as a violation of God’s right and the right
of an individual to donate. From what has been said above it is not difficult to
extrapolate that legally it is improper for an individual to assume his/her right
of disposal over God’s right, except when besides the individual’s consent in
such transference there is also a justification in the revealed texts permitting to
sign over God’s right to the human right over the body. Nevertheless, that justi-
fication can be valid only when such a discretionary handling of the body by an
individual can be shown to constitute an exclusive means for the regeneration
of God’s greater right. In other words, organ donation cannot be justified un-
less it averts some greater evil than the evil of desecrating the body by removing
an organ from it.

Evidently there are two blameworthy acts involved in donating an organ: a
greater blameworthy act pertains to violation of God’s right over human body,
which needs to be tolerated for the sake of a lesser blameworthy act of desecrat-
ing the body by removing an organ. Now, if the permission of the donor to
relinquish his right is added to the situation, then the right of disposal is shared
commonly between God and the human being due to the donor’s consent and
the revelation-based justification regarding God’s right.

Some jurists have raised the problem of conflicting rights and interests
in assessing the extent to which God’s rights over the body can be superseded
by those of the individual. Admission of some documentation found in the
revealed texts does not solve the problem of how exactly a particular interpre-
tation can support transportation of parts of dead body to a living person for
transplant is clearly seen as a violation of God’s right. At the root of the problem
is the Sunni view about the right that accrues to an individual: since that right
is an act of divine grace, it can be established only by the revealed text.*! It is
God who legislates rights and requires human beings to claim and exercise
them in a particular way. Hence, if exercising a specific right (e.g., organ dona-
tion) leads to contradicting this program, then it is forbidden. The most promi-
nent principle of this outlook is to avoid causing harm to oneself or others in
exercising one’s rights: “No harm, no harassment.”
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The principle of “No harm” is the most widely cited principle in resolving
the ethics of organ donation. Both Sunni and the Shi‘ite jurists have resorted
to the rule of exceptional circumstances that might require the sidestepping of
a prohibition (darura) to argue the case for organ donation.*? But the validity of
this argument depends on a meticulous assessment of the situational context
(mawdu’) of each case, a clear examination of the harm and benefit—whether
physical or emotional —that accrue to donor, recipient, and their families. It
is worth bearing in mind that the assessment of the harm was not limited to
the physical harm that could be suffered by the donor and the recipient; it also
extended to the psychological and social harm that could be experienced by the
close family.* While the permission to consume carrion when faced with a life-
threatening situation has served as a paradigm case for deducing examples of
the rule of necessity, the principle of “No harm” has provided the rationale for
allowing or prohibiting organ transplants.

It would appear, then, that if a person were to donate an organ that would
cause his death, then organ donation would be forbidden, however much such
an act would benefit the recipient. In this case the act of altruism is actually the
cause of an equal or greater harm, even if it leads to saving the recipient’s life.
However, if a person were to donate an organ without causing harm or death
to himself, and if that act could save the life of a patient dying of organ failure,
then the Shari‘a would regard the violation of God’s rights over the human
body as permissible. Furthermore, the act of donating an organ would be per-
missible if it benefits both the donor and the recipient, and if such an act would
not affect their health adversely.**

Framed in this balance of benefit and harm, it would appear that the new
rulings on organ donation have a single objective: to preserve the health and
well-being of the two parties involved in an organ transplant, without any
reference to other aspects of the issue. Hence, any considerations regarding
other social and religious distinctions have no place in the rulings. In more
recent discussions the unintended harm done to the donor’s immediate family
(spouse and children) has figured prominently. Evidently, acts of altruism
(ithar) are under closer scrutiny in terms of their adverse impact upon the fam-
ily.** Some jurists have asked whether donating one’s organs to save a life of a
non-Muslim is permissible or not. In my opinion, the spirit of Islamic revela-
tion does not permit any distinction when it comes to saving a life of another
human being.*® If these jurists regard it permissible to receive organs from
non-Muslims, such as the Peoples of the Book (ahl al-kitab = Jews, Christians,
and Zoroastrians), then the principle of reciprocity makes it obligatory to do
the same for others in return. The discriminatory attitudes that proscribe organ
donations to non-Muslims are based on classical juridical decisions that need
reevaluation in light of basic moral principles.*”’

The issue of receiving monetary benefit from the newly dead raises ques-
tions that are related to the sanctity of human body. Legally speaking, it would
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seem that the sale of human organs, as long as there was no harm to the person
who does so, would appear to present no problem if it were not for two aspects
of such a transaction: the unsoundness of any transaction involving human
corpse (mayta) and the problem of establishing discretionary ownership (milk-
iya) over one’s body.

There is a debate among the jurists about whether a removed organ
can be regarded as part of the corpse, which by definition constitutes of the
whole body that has severed its linkage to the spirit.*® Evidently, such a dis-
tinction between whole and part of the body is missing in the common usage
of the term corpse. For the most part, people treat a severed limb, for instance,
as a dead body (mayta). Accordingly, all the rules that apply to the corpse also
apply to the detached limb. Nevertheless, most people equate the notion of
the corpse with the entire body, not just with detached pieces of it. On this
view, the sale of an organ would not be equated with the sale of a cadaver.
Some jurists have extrapolated the verses that prohibit the consumption of
carrion to include prohibition against its sale.* Others have resorted to the
rules about the prohibition of the sale of impure objects (al-a‘yan al-najisa) to
include bodily organs of a deceased as ritually unclean and, therefore, unfit
for sale. Whatever the reasons for the injunction against the sale of carrion
or organs derived from it, these rulings reflected the limited ways in which
human bodies were open to illegal exploitation for purely monetary advan-
tage. There was as yet no conception of medical treatment based on the use
of organs for transplantation.

As regards the second aspect, there is a difference of opinion among Mus-
lim jurists. Undoubtedly, one cannot engage in a transaction for sale without
first establishing one’s ownership on it. As pointed out earlier, there are a
number of prominent jurists who maintain that human beings have no legiti-
mate ownership over their body. Consequently, they cannot derive monetary
advantage from its sale. In fact, if such an advantage occurs, then it is tanta-
mount to illicit consumption. At the same time, some scholars acknowledge
that an individual has discretion over one’s person (malik li-nafsih); but this
discretion does not translate into ownership because it is elemental —that is,
it establishes one’s essential identity as a person. In order to establish the
right of disposal, one needs to prove legal and institutional discretion.* How-
ever, based on this notion of limited ownership, some jurists have supported
monetary advantage, arguing that because the Shari‘a requires monetary com-
pensation (diya) when a part of body is injured or destroyed through criminal
aggression, then it should be legitimate to receive money for an organ that is
removed for the benefit of the recipient. Yet it is forbidden to cut off a part of
one’s body in order to sell it.

There is no argument among the jurists that human body is not a com-
modity (mal) that can be turned to commercial or other advantage. It is not an
object whose use can be negotiated in other than exceptional and unavoidable
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conditions. Consequently, Muslim jurists have ruled that a human being,
whether alive or dead, cannot be an object of a commercial transaction. Since
human beings cannot be treated as a commodity, the Shari‘a has forbidden
handling of a human person, who is endowed with dignity and honor, as mer-
chandise in a commercial dealing. Nevertheless, the question arises about sell-
ing parts of human body: are they similar in status to the human person?

Classification of Human Organs

In the classical juridical corpus, there was no attempt at categorizing bodily
organs into vital and inconsequential or renewable and nonrenewable, even
though the sections dealing with compensation for injury or destruction of
bodily parts recognized a functional hierarchy and the attendant value at-
tached to, for instance, eyes or limbs. Hence, some jurists had classified
human parts into three types: those that were unique; those that were in
pairs; and those of which there were four of a kind. The first kind included
nose, tongue, penis, loins, bladder, and rectum. When any of these were de-
stroyed they were irreplaceable; therefore, full blood money was due because
not only had the destruction of the organ deprived the person of its vital func-
tions, but there was also some likelihood of external deformity. The second
kind included eyes, ears, lips, eyebrows when no hair could grow, breasts and
nipples, and limbs (hands, legs). If one or both of these pairs was destroyed,
then the compensation was full blood money. The third kind included the
edge of eyelid where eyelashes grow, which when destroyed deprived a per-
son of the multiple functions of the eye and beauty; the eyelashes; a bodily
part which remained in form (like a head injury) while losing its functions
such as reasoning, sight, smell, taste, sexuality, and procreation. The destruc-
tion or injury to this multifunctional organ was the basis for fourfold com-
pensation when, for instance, only the head was injured, because the victim
lost the functions of the brain, the eye, the ears, and so on, which depended
on the fully developed brain.*

In more recent discussions, based on the questions submitted for religious
responses, jurists have identified the need to at least distinguish between vital
and inconsequential organs. However, the definition of vital, besides being
consequential to the very survival of human person (e.g., heart, liver, and so
on), is extended to include aesthetic considerations like maintaining one’s ap-
pearance. The assumption in such deliberations is that the donor is a living
person motivated either by altruism or profit. As a rule, the Shari‘a regards the
inflicting of any physical deformation as tampering with nature’s gifts. Since
both eyes are vital for maintaining healthy vision and overall appearance, a
person cannot decide to donate his/her eye even when he/she can continue to
live with the other. In contrast, donating a kidney is not a problem as long as
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no harm is done to the donor or the recipient. While it is admitted that both
eyes and kidneys are vital organs, donating an eye would constitute a deforma-
tion of one’s appearance, whereas donating a kidney would not. In general,
the principle of “No harm” encompasses a notion of physical well-being that
includes cosmetic wholeness. Consequently, Muslim jurists have ruled that it
is impermissible to cutany part of the body in order to consume it for survival,
except under dire conditions.*

All renewable parts of the body, such as fluid and soft parts (a‘da’ sa’ila) like
hair, skin, nails, bone marrow, blood and so on form the second major category
in the juridical opinions on organ donation. The term inconsequential simply
conveys the meaning of being renewable (mutjaddid) body elements that could
be donated without endangering one’s well-being.

Donation of Human Blood and Milk

Blood and milk deserve separate treatment because both these fluid parts have
symbolic as well as religious significance in Muslim cultures. While donating
soft and fluid parts by a living person in general does not give rise to any seri-
ous ethical problem, blood and human milk create serious concerns when any
monetary compensation is involved. Since both these parts, like other parts of
human body, cannot be treated as commodity, their sale is banned.* Because
some jurists have forbidden the sale of blood* and the need for blood has risen
sharply in the context of medical treatment, others have ruled it as a collective
duty ( fard kifaya) for the entire Muslim community to make sure that supplies
of blood are kept in blood banks for use in emergency situations like accidents
and wars. The most commonly cited reason for the prohibition to sell blood
is the general rule in juristic practice that when God forbids an item he also
forbids its exchange as a commodity for money. The Qur’an in this connection
states its commandment as follows: “These things only has he forbidden you
[for food]: carrion, blood, the flesh of swine, what has been hallowed to other
than God” (Q. 2:173).

Out of the four forbidden items, the first three things are harmful to
human health, whereas the fourth item (that is, the meat that is not slaugh-
tered ritually) is harmful to one’s faith, because it is an act of disobedience
against the divine commandment.* In one tradition the Prophet is reported
to have declared that when God forbids people to consume something, then it
is also forbidden for them to engage in selling it.*® Another tradition makes it
explicit that it is forbidden to obtain monetary advantage by selling blood.*

The ban on sale notwithstanding, there is a consensus among scholars
that permission to donate blood in Islam is self-evident because cupping
(al-hijjama) in traditional Arabic medicine was practiced even by the Prophet
for reasons of health.* Although the process of cupping involves withdrawal
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of blood for overall health, the withdrawn blood is not contaminated; hence
its use for transfusion, provided all other medical conditions are fulfilled, is
permissible. These conditions include careful monitoring of the donor’s ability
to donate without causing harm to his own health and his being free from any
contagious disease that could be transmitted to others through transfusion.
Since blood is among the renewable, fluid parts of the body, a healthy person
can donate it to help a patient in need of it. It is important to reiterate that
Muslim jurists, as a rule, do not accept human ownership of one’s own body.
Hence, the permission to donate blood is extrapolated on the basis of the well-
known Arab practice of regular withdrawal of blood through cupping rather
than on a person’s claim to its ownership.

As for milk, which is also regarded as part of the body, most Sunni ju-
rists permit its sale because, according to Qur'an (Q. 65:6), it is appropriate
to pay the wife or wet-nurse if she is willing to suckle the child.* In other
words, the Qur’an treats suckling as a service for which the wife/wet-nurse
should be paid something in return. This latter permission to pay for suckling
has been interpreted as allowing the sale of human milk. However, unlike
blood, milk is regarded as a source of consanguinity and, therefore, its dona-
tion/sale is stringently regulated to avoid any irregularity in preservation of a
child’s lineage and future conjugal relationship. The Qur’an lays down this
rule: “You are forbidden to marry . . . your foster-mothers and foster-sisters
(min al-rida‘a)” (Q. 4:24). The tradition of the Prophet expounds this prohibi-
tion by making it clear that marriages that become forbidden because of the
close lineage also become forbidden because of the suckling.’® According to
the Shari‘a, suckling (rida’), regardless of whether it takes the form of sucking
or drinking the donated milk—in other words, whether it involves breast or
bottle-feeding— contributes to the growth of bone and flesh of the infant and
establishes an intimate consanguinity with the foster-mother. Consequently,
as reported in the Tradition, if an infant is suckled to its full five times, then
legally speaking, the infant shares the womb with other offspring of the fos-
ter mother,” whose other children become the infant’s consanguine siblings,
rendering any future marriage between them incestuous.® It is for this reason
that, although blood and organ banks are gradually getting acceptance, milk
banks are problematic in Muslim societies unless the donor mother’s identity
is known for future reference in order to avoid a potentially incestuous rela-
tionship. The principle that is operative in the case of donating human milk
with social implications for future conjugal relationship of the child is: “Aver-
sion of corruption has a priority over promoting the good.”** When promotion
of good (donating human milk for an infant’s nourishment) is offset by the
uncertainties of future corruption (the possibility of a mixed identity of the
donor and resulting incestuous marriage), then the jurists prefer to suspend
the donation of human milk in the absence of a certain identification of the
donor.
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Cosmetic Surgery and Sex Change

Classical sources reveal a number of occasions in which the Prophet performed
a sort of organ transplant and repaired a detached limb or a broken nose. Bone
and teeth transplants were also common, and the jurists regarded such trans-
plantations as permissible in the Shari‘a.’* Even the use of parts of animals
forbidden for food —like swine bone grafts—were permissible when there was
no other alternative. In most of these examples in the early sources, the goal
was very clear: the procedure was permissible mainly for corrective purposes.
Since the Qur’anic injunction was to preserve one’s person, it also provided the
grounds for extrapolating permission and even the obligation to seek a remedy
for any injury that led to dysfunctional or deformed organs. Implicit in such
rulings was the duty to maintain one’s health and appearance; accordingly, the
Prophet emphasized natural instincts to perform cosmetic and hygienic tasks
such as the regular cutting of nails, trimming of the beard, and dental care.
Dental hygiene assumed great importance in the rules of cleanliness and was
emphasized on different occasions by requiring the regular use of a toothbrush
at different times in a day and by discouraging the eating of sweets, which the
Prophet regarded as harmful to teeth.”

This traditional Islamic emphasis on healthy appearance and adornment
supports cosmetic surgery, as long as the procedure causes no harm.’* An ad-
ditional condition mentioned in some sources suggests that cosmetic surgery
should not lead to deception regarding one’s true identity. Hence, while permit-
ting women to get rid of excessive facial hair (ilnimas), the ruling required them
to seek their husband’s permission to avoid deception (tadlis).” The Hanbali ju-
rists have forbidden women to undergo any cosmetic enhancement (e.g., mak-
ing one’s eyebrows stand out) that made them resemble a prostitute ( fajira).’®
A more prohibitive case is given in Bukhari’s compilation, in which a woman,
having lost her hair during an illness, sought the Prophet’s permission to use
false hair.”* The Prophet denied her the permission, saying that God curses the
one who engages in such an act of cosmetic enhancement.®® In other words,
according to a number of traditions in authoritative Sunni sources, corrective
cosmetic procedures to enhance one’s beauty are impermissible if they lead to
deception about one’s true identity and if they cause corrupt social behavior.

Among reasons cited for the prohibition of enhancement surgery is the
presumed inviolability of various parts of the human body. However, the Shafi‘i
jurists, on the basis of the principle of necessity (which also permits the con-
sumption of a cadaver under dire conditions), approved of the use of bodily
parts to perform such surgical procedures, whether involving skin, bone, or
muscle tissue, and whether derived from the body of the patient or a fresh ca-
daver.®! In addition, these jurists required that the attending physician should
verify, however speculatively, that such a cosmetic surgery would be beneficial.
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As seen above, cosmetic surgery to enhance one’s appearance that would
also lead to a change of one’s features so that it would change the identifying
imprint of an individual is regarded as suspicious in the Shari‘a, and hence
illicit. The Qur’anic passage that has been commonly cited as documentation
for this ruling is the one in which the rebellious Satan promises God, “I will as-
suredly . . . lead them (human beings) astray, and fill them with fancies . . . and
I will command them and they will alter God’s creation.” (Q. 4:119) The last part
of verse (“they will alter God’s creation”) is interpreted to mean that Satan will
lead human beings to change their nature and the way they look physically so
that they will not be identifiable with their original identity as given at birth.%
In other words, introducing changes in and tampering with God’s original cre-
ation is regarded as satanic.

This brings us to the issues of sex-change surgery. Is it permissible? A real
change of sex by means of a surgical procedure is not regarded as objectionable
by some jurists. However, there is no exception to the ban on looking at and
touching of the private parts by a person who is legally forbidden to do so. The
surgery should be done in such a way that it would not lead to this or any other
forbidden act. However, other jurists regard any tampering with male and fe-
male identity as immoral and an affront to God, the creator, especially when it
involves the changing of an organ or destroying one to replace it with another.
In addition, these latter jurists rule out any corrective surgery to create male
or female reproductive organs for a man or woman who emotionally feels like
he/she is existentially a member of the opposite sex.®

The jurists who oppose sex-change operations cite the potential harm that
such a procedure can cause in mutilating the original organs in order to create
the desired sexual identity. Moreover, as these jurists argue, when someone
is essentially created as a man or a woman, then a true change of sexuality is
impossible and is beyond the reach of scientific technique. The reason is each
sex has basic characteristics that are implanted in the womb and that are so es-
sential to one’s being that no earthly power can alter them.

In sum, according to the jurists opposed to sex change, medical interven-
tion through surgery and administration of special medicine which causes
man’s facial hair to disappear or woman’s breasts to grow in size, or a vagina to
replace male and a penis to replace female reproductive organs, does not actu-
ally make a man a woman or vice versa. Anyone who undertakes this unlawful
procedure has disobeyed God’s command. Moreover, according to these schol-
ars, as far as the Shari‘a goes, the legal status of this individual remains what
it was prior to the sex change. In other words, by mere elimination of some
parts of the body the situational aspect of a person’s manhood or womanhood
does not change in such a way that one can assert that the legal status should
also change. This impossibility of a real change in a person’s sex, according to
these scholars, can be construed from some of the verses of the Qur’an. Thus,
for instance, God says: “He creates what he will; he gives to whom he will
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females, and he gives to whom he will males or he couples them, both males
and females; and he makes whom he will barren” (Q. 42:49—50).

The Case of the Hermaphrodite (al-khuntha)

Gender classification according to dimorphic categories is not a new phenom-
enon in science or in religion. In medical science the category of hermaphro-
dites, whose bodies did not conform to arbitrarily quantified criteria for the
male or female body, are treated with corrective surgeries to define uncommon
or ambiguous sexual anatomies. The hermaphrodite possesses physical traits
of both sexes; such a person might have ambiguous genitalia or an otherwise
amorphous sexual makeup. The common medical justification for such cor-
rective surgery for hermaphroditism was to provide a strict social boundary
between two sexes so that those patients whose bodies were not immediately
recognizable as male or female could overcome the fears of abnormal sexual
behavior.** In the Islamic juridical tradition one observes dimorphic gender
classification in only one of the two varieties: male or female, for different rea-
sons. There was an acknowledgement of the category known as al-khuntha—
literally, neutral in gender; such an individual’s gender was not so clearcut.®
The individual bore some aspects of one gender and some aspects of the other.
Although Muslim physicians were fully informed about aberrant bodies, there
were as yet no medical techniques to surgically correct and establish norms of
male and female bodies. However, Muslim jurists were concerned with reha-
bilitating the individuals with sexual ambiguities within the acceptable social
norms of the Muslim culture that also included sexual segregation. More im-
portantly, although the jurists acknowledged that anatomically it was difficult
to determine the sexual identity of the hermaphrodites, it was legally and ritu-
ally essential to ascertain the predominant biological, psychological, and social
traits to identify them in one or the other gender category for the distribution
of inheritance and carrying out of religious and social obligations.

Muslim societies, like many other groups, regard gender differentiations
as part of a whole system of social relationships that are underpinned by issues
of gender, on the idea that men and women do and should look different, act
differently, and contribute differently to society. Although gender roles are prob-
ably more relaxed now than at any time in Western history, in Muslim societies
cultural gender expectations sometimes lead to repression and even deadly acts
of violence against men or women whose sexual identity is ambiguous. How
one dresses, speaks, walks, and with whom one has sex are all determined by
ethical norms that regulate gender relations in the Shari‘a. To be sure, in the
case of the hermaphrodite, it is the culture rather than physiology that defines
the male or female identity and the attendant role. The culture treats an am-
biguous social gender as defective male or defective female. Modern surgeons



ORGAN DONATION AND COSMETIC ENHANCEMENT 193

have developed surgical procedures to provide clearcut norms for male and
female bodies. But stereotypical roles for men and women have also colored
traditional understanding of the evolution of sexual characteristics. And yet,
the problem is far from resolved because, as it turns out, some females actually
are born without ovaries—and indeed without any other internal female equip-
ment (vagina, womb, fallopian tubes) —and develop into essentially genderless
individuals. Some males are born with bodies completely unable to respond to
their own testosterone, and they develop womanly traits.*

In Islamic jurisprudence the purpose of sections dealing with hermaph-
rodites had been to provide criteria to transform anyone whose gender was so-
cially and psychologically ambiguous into one who would legally pass as either
male or female. In this connection, especially in light of medical advancements,
anyone whose sexual identity was unclear could undergo surgical procedures
to establish a clear gender. However, the jurists acknowledged that there was no
doubt that any type of sex-reassignment surgery was not without risk of mutila-
tion, disfigurement, and/or rejection of foreign implants. In Islamic jurispru-
dence a permanent legal remedy to rectify gender identification was deemed
not only worthy but essential. Sex designation (al-‘unwan) as male or female,
however difficult in the case of hermaphrodite, was regarded as critical for an
individual’s interaction and relationships with others in society. Hence, if an
outwardly female individual’s anatomy developed clearly along nonfemale lines
(no breasts, no milk glands, no child-bearing hips, no menses, sterility), then
it was ruled appropriate to live in the male social gender role; however, if the
anatomy developed along nonmale lines (no early beard growth, no male vocal
chords, no male skeletal structure, no male musculature, no male libido, no
male genetic patterning) then the person was justified in choosing the female
social gender role. However, there was also the recognition that sometimes
corrective genital operations become necessary to enable proper social sex clas-
sification consistent with inherent gender identification and sexual proclivity.
The increased efforts to surgically establish norms for gender identification
were treated as corrective surgery and hence accepted as part of the solution to
help an individual whose male or female identity was anatomically aberrant. In
general, the jurists endorsed corrective surgical procedures to treat both types
of hermaphrodites: the nonproblematic hermaphrodites that had an additional
or defective private part of the opposite sex, or the problematic hermaphrodites
that could not be categorized as a man or a woman.*’

Religious-Ethical Implications of Sex Change
The Shari‘a, in keeping with its strict rules about sexual segregation, pre-

scribed different religious practices for men and women: From the ordinances
that were covered in those sections of the Shari‘a that deal with human-divine
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relationship (‘ibadat) to the detailed rulings provided in the sections that gov-
ern human-human relationships (mu ‘amalat), gender determination assumes
a central part of regulating legitimate interaction between sexes. The most sen-
sitive area of this interaction was the intimacy that was shared between a mar-
ried man and woman. Medical attempts at defining male and female through
surgeries were not always regarded as sufficient in assessing what was normal
sexual behavior when it was unclear who was male and who was female. More
than physicians, it was Muslim jurists who were concerned about normal sex-
ual behavior. Accordingly, when dealing with the implications of the changes
that would arise from sex-change surgery, whether for cosmetic or medical rea-
somns, it is important to assess four areas of an individual’s life with others:

1. Individual duties, which were performed personally and regardless
of one’s relationships to others. These included one’s duties to God
such as daily prayers and other acts of piety performed as religiously
required. The validity of these rituals depended upon preserving one’s
individuality as a male or female member of the community, both in
the privacy of the home or in the mosque.

2. Relational ethics, which were informed by reciprocity and responsi-
bilities one had toward others in the family and in the society. These
duties were defined in terms of gender roles, especially roles that
included specific duties toward family members, such as parents, sib-
lings, offspring, in terms of assumption of guardianship, providing
sustenance, housing, custody of children, and so on.

3. Rights concerning inheritance, amount of shares that one claims in
terms of one’s relationship and gender; the level of seclusion (hajb)
one observes in terms one’s relationship to male or female members
of the family, and so on.

4. Specific ordinances that touch a person in terms of penal code; retrib-
utive and restorative justice.

To be sure, sex change is a change of identity as well as change of legal per-
sonhood. Whereas the process of identification is gradual and full of challenges
that take shape in due course, the altered legal personhood takes effect imme-
diately. The rules and the restriction apply as soon as one’s outward persona
is established. Hence, for instance, the mode of ritual performance requiring
proper covering of the head and body along with other rules of sexual segrega-
tion apply as soon as maleness or femaleness is validated. Moreover, spousal
and all other interpersonal relationships require revisiting and adjustment of
negotiated rights and responsibilities prior to sex change. Here the rulings that
govern sex change surgery are in many instances similar to those that are ap-
plied to a hermaphrodite’s social sex classification, with this caveat: although the
surgical correction of hermaphroditism is encouraged, optional sex-change sur-
gery is often discouraged and even regarded by some scholars as forbidden.®
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Islamic Bioethics — Recent
Developments

It is God who brought you out of the wombs of your mothers. He gave you
hearing and sight, and hearts, so that you give thanks to God.
—Qur’an 16:78

Recent advancements in medicine and biotechnology have entailed forms of
experimentation in which humans — especially the most vulnerable humans
(infants, pregnant women, the retarded, the dying, the sick, and condemned
prisoners) —are treated as research specimens rather than as inviolable cre-
ations of God. The inviolability (hurma) of life, as we often stressed, has
been the most important religious value in Islam and other Abrahamic and
non-Abrahamic traditions—hence their prohibitions of abortion, suicide,
euthanasia, and other forms of aggression toward human life. Unforeseen
applications of biotechnology in various areas —technically assisted repro-
duction, human cloning, and genetic engineering— have posed unexpected
ethical challenges to traditional views of humans and their role in the natural
and divine order. According to the Qur’an: “We shall show them [human
beings] our signs in the horizons and in themselves, so that it will become
clear that it is the truth. Is it not enough that your Lord is witness over all
things?” (Q. 41:54).

The “signs in the horizons” are, collectively, nature, which moves in an
orderly fashion that suggests the purposiveness of creation; the “signs” in
human beings suggest the human capacity to understand right from wrong
and to promote the good of the larger community of which they are a part.!
Biotechnology’s claim that it can genetically produce healthier babies or clone
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more desirable persons threatens the meaning of an individual’s relation to
society and nature, promising progress through genetic manipulation rather
than the organic connectedness of morally and spiritually aware members of a
community that consciously wills justice and compassion for its members in
accordance with a divine order or plan.

The principle of interpersonal relations in Muslim social ethics—“No
harm, no harassment”—has served as an important check on potentially
harmful or dehumanizing implications of advanced medical technology or
the life sciences. Muslim jurists have approached many modern medical treat-
ments with caution. On the basis of the probability of causing even greater
harm Muslim jurists have ruled out any medical treatment of doubtful efficacy.
At the same time, in a number of cases involving incurable diseases for which
a cure depends on further scientific experimentation, which might expose the
patient to a significant degree of risk or inconvenience, the scholars have raised
the issue of averting probable harm and protecting patients’ right to reject the
harm in accord with the principle, “Averting harm has preponderance over pro-
moting benefit.” This principle applies with special force to using humans as
subjects of medical experimentation in which they are given an as-yet unproven
treatment in order to test its effectiveness.

The problem is serious in the competing world of recognition and financial
advantage. Medical professionals and scientists are no exception to this human
trend. Today young physicians/scientists in the Muslim world, like their coun-
terparts in other countries, have been known to yield to competitive pressures
by promoting ethically questionable modes of research and experimentation
upon human subjects. The impact of human experimentation on medical prac-
tice awaits full investigation in Muslim countries. Although the international
standards for biomedical research involving human subjects are gradually
being adopted in Muslim countries through the ministries of health under the
guidance of World Health Organization (WHO), the local research ethics com-
mittees (REC), usually made up of medical professionals and researchers in
the life sciences, lack the training and sophistication needed to deal with major
ethical and theological quandaries. In the Muslim world, where there is a wide-
spread lack of accountability of the researchers in life sciences in general, the
RECs have had little impact. The RECs in a number of Muslim countries have
proved unable to impose effective regulations on research involving human
beings, in large measure because of the lack of enforcement by well-informed
government agencies.

Frequent misrepresentations about free consent have led to violations of
the human rights of patients and other disadvantaged groups who were not
fully informed about the risks and benefits of the experimental protocols to
which they were subjected. In fact, the whole concept of the subject’s free and
informed consent is in need of critical reevaluation in the light of ethical and
moral values that are outside the purview of medical science. There is a clear
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need for guidance by knowledgeable religious and ethical specialists who could
provide moral analysis and not simply juridical rulings ( fatawa) about what is
permissible or impermissible when human life and dignity are at stake.

The peculiar feature of human experimentation is that its ends are deter-
mined by human subjects themselves, since their understanding of the issues
involved can provide a sound basis for consenting to or rejecting their par-
ticipation in experimentation. There is no way to separate the subject and the
object of experimentation when the investigation deals with human beings. No
amount of medical erudition or expertise can by itself provide the ethical cri-
teria necessary for rulings that may involve life-and-death decisions. Although
it is essential to have competent medical information about an experimental
protocol, the subject’s consent must ultimately rest not on technical data but on
a moral sense of what is right or wrong for his or her own life. To find solutions
to the medical problems facing humanity today the subject must interactively
convey the information about his/her personal moral convictions and ability to
consider the merit of necessary sacrifice for altruistic or other reasons.

At the center of ethical issues involving human experimentation is the
scientific concern that any drug or medical procedure should not be widely
prescribed for humans without extensive trials and experiments to verify its
effectiveness. This aspect of experimentation was anticipated by the Muslim
philosopher and physician Avicenna (Ibn Sina, d. 1037) when he wrote that “the
experimentation must be done with [the] human body, for testing a drug on a
lion or a horse might not prove anything about its effect on man.”

Nevertheless, it is important to bear in mind that any and all experimenta-
tion dealing with human beings carries with it a moral responsibility—a re-
sponsibility to the subject, who has a right to know, to comment, and to seek
guidance before agreeing to any experimental procedure. As required by Ar-
ticle 1.2 of the Helsinki Declaration (1989), research involving human subjects
“should be clearly formulated, in an experimental protocol which should be
transmitted for consideration, comment and guidance to a specially appointed
committee independent of the investigator and sponsor. . . .” This is the basis
for ethical deliberations that must determine the boundaries and goals of ex-
periment and the attendant obligations to any human subjects. The role of the
REC, then, is not only to assess and regulate all human experimentation, but
also to seek public participation and opinion to avert future undesirable conse-
quences for all concerned parties.

In Muslim biomedical research the principle of public good is often in-
voked to justify medical experimentation that seeks to promote public health.
The Prophetic tradition that encourages the search for remedies for all dis-
eases generates enormous confidence that the physician, in his/her role as
God’s agent for healing, furthers the noble ends of medical sciences.* In the
same vein, the researcher also serves the highly cherished values of promot-
ing public health by undertaking scientific experiments to further the critical
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knowledge needed to advance treatments and cures. The social dimension of
such experimentation often supersedes a concern with the good of the indi-
vidual subject, which is thereby sacrificed in the name of public good in the
community-oriented ethics of Muslim cultures. Rationalizations based on no-
tions of the public good can never overshadow the concerns of a pitifully un-
informed individual who might be recruited for a study and experimental trial
for the greater good of others in a manner that runs roughshod over his basic,
God-given human dignity.

At the same time, the revealed texts do remind Muslims that no society
can afford to ignore the harm and destruction that can descend on the entire
population if an epidemic sweeps a region unchecked. The very fact that the
Tradition provides various guidelines in personal and public hygiene when an
epidemic breaks out shows the seriousness with which every person was made
aware of a duty not only to protect his own health but also that of society as a
whole.®

In the Muslim world poor standards of general health weigh heavily in
such judgments. In certain parts of Africa endemic malaria and other sick-
nesses claim the lives of thousands of people. Under such conditions, there is a
collective obligation in the Islamic legal-ethical system that qualified members
of the society search for remedies, even at the risk of infringing on the good
of individuals. However, in the effort to take control of disease of any kind,
whether a threat to a large number or not, any such encroachment on the dig-
nity of the individual runs counter to the moral teachings of Islam.

The most crucial question in such controlled experimentation is whether
the proposed treatment is relatively safe or is likely to do harm to the patient. It
can be safely assumed that the subjects of experimentation will not be recruited
from the healthy members of society. If the goal of the experimentation is to
further knowledge about a particular disease, then in most cases, the recruit-
ment will target those who suffer from the disease and are under treatment
and observation. This quest for trial subjects puts to the test the most cherished
value of the medical profession—placing the well-being of the patient above all
other considerations. The sole responsibility of the physician is to the patient.
In no way does he/she represent any one else’s interests, including the inter-
ests of the future sufferers from the same disease. Accordingly, he/she cannot
decide to compromise his/her care for the patient by taking into consideration
the long-term benefit such experimentation on his/her patient might confer
on others.*

One of the major issues in human experimentation is the requirement that
the treatment be available to any patient under the physician’s care, without
any discrimination. But the selection process has suffered from an endemic
problem related to the patient’s informed consent. The question of informed
consent depends on the patient’s ability to understand all the pros and cons
of the new therapeutic measure that is being introduced by the doctor. In the
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Muslim cultural context, where literacy levels are not always high enough to
understand the doctor’s explanation, the competent medical expert’s opinion
alone counts because he/she is required to take all measures necessary for cur-
ing, alleviating suffering, and saving life. This requirement puts an enormous
moral burden on the medical expert, who is both professionally and culturally
invested with absolute authority to make all decisions pertaining to the pa-
tient’s care. Most Muslim jurists have favored authoritarian medical practices
that have ethical ramifications for both experimentation, the standard treat-
ment of patients, and the selection of subjects. Such rulings have stifled public
debate in the Muslim world, where the absence of democratic governance has
restricted decision-making about public health to a narrow elite. In Muslim
societies, individuals have lacked the power to assert their own interests in
the face of this institutional juggernaut of experimentation. In addition, the
health care needs of women in many Muslim countries have been sidestepped
to make room for men as the sole provider of the family.

In general, there is little debate on ethical issues in Muslim countries.
The religious discourse on any new research is dominated by the language
of licit and illicit action. There is scant interest in exploring the rightness or
the wrongness of specific research. The paucity of such ethical sensibilities in
the Muslim world has become so serious that when, on February 23,1997, the
news broke that Dolly the sheep was cloned, there was little public interest in
or discussion of this technique and what might portend for human identity and
genealogy. Cloning is actually just one technique in a class of techniques de-
veloped over the past four decades. More astonishing is the moral indifference
to the techniques related to human genetic engineering that can be defined
“as the intentional transformation of genes in the body (somatic engineering)
or the descendants of a person (germline engineering) through chemical ma-
nipulation.”” Numerous judicial decisions have appeared justifying or rejecting
these techniques, but there is hardly any ethical debate based on the moral
teachings of Islamic revealed texts. From the viewpoint of someone who has
worked with many Muslim societies in the last four decades in several religious
and non-religious capacities, it is not an overstatement to say that the Muslim
world has in general neglected to pay close attention to the moral aspects of
human cloning or genetic engineering with the purpose of careful examination
of human life and welfare and the human future that lie behind the growing
biomedical research enterprise. This deference to the authority of science and
technology has its roots in three aspects of Muslim cultures: (1) authoritarian
political institutions; (2) paternalistic, authoritarian medical practices; and (3) a
tendency toward religious discourse that emphasizes legal rather than ethical
issues. As we shall see in the following discussions, the emphasis hardly shifts
from doing the correct in accordance with the ruling based on far-fetched read-
ing of the scripture than rationally understanding the morally right from the
incorrect and the wrong.
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The Paradigm Case of Human Cloning

Since the cloning of Dolly the sheep in 1997, a number of Muslim scholars have
deliberated on the legality of human cloning and on the relationship between
religion and science and culture. Although human cloning is not yet possible,
the urgency of the cloning debate among some Muslim scholars has led to an
unprecedented interfaith cooperation in formulating a proper response to such
a possibility and the adverse ways in which this scientific advancement will af-
fect human relationships, both interpersonal and social. Most of the Muslim
jurists’ decisions studied for this chapter show that these concerns are, as we
saw in in chapter 4’s discussion of IVF, centered on the cloned person’s hered-
itary relationship to the owner of the cell and the egg, and the relational rami-
fications of that person to other individuals in the child’s immediate families.
It is not difficult to see that religious-ethical questions are spurred by cultural
sensitivities about an individual’s identity within familial and extended social
relationships. In addition, there are questions about the ways in which human
cloning will affect the culture of intense concern with a person’s religious and
social distinctiveness. It is precisely at this juncture that cross-cultural commu-
nication between Muslim and Christian scholars becomes critical in highlight-
ing variations among their communities. Whereas the individuality of a cloned
human being is central to much discussion in Western-Christian cultures, it
is the concern with a child’s lineage, his familial and social relationships, that
dominates Muslim cultural sensitivities.

One of the most important studies dealing with the subject in Arabic is al-
Istinsakh bayna al-islam wa al-masihiya (Cloning in Islam and Christianity).® The
study aims to demonstrate plurality as well as mutuality among the cultures of
the peoples in the Middle East. Leading Christian, Sunni, and Shi‘ite scholars,
representing shared cultural concerns while holding different opinions, have
contributed to the debate on the way in which human cloning will affect the
future of marriage and parent-child relations. The interfaith discourse is based
on a common concern in these communities: the potentially negative impact
of human cloning (and related technologies such as nuclear transplants) on
human interaction. Cloning is just one of the several methods of technically as-
sisted reproduction. Nuclear transplant technology makes possible birth from
one parent without conception, leaving the offspring genealogically in a pre-
carious state, and socially unrelated to a family in the traditional sense.

The guiding principle of any scientific advancement in Islam is the pre-
cautionary note in the Shari‘a, the idea that there is seldom any benefit to humans
that does not carry some inherent disadvantage in people’s religion, life, lineage,
reason, and property.’ Islam’s concern to combine noble ends with noble means
rules out the idea of a good end justifying a corrupt means. In the case of human
cloning, the most important rule is avoidance of anything that might adversely
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affect human nature and human relationships. Islam forbids any tampering with
human nature in any way other than legitimate methods of correction. Anything
that is done for prevention or treatment of medical condition is legitimate. Ethi-
cal judgments on medical procedures are made on the basis of the predominance
of benefit (istislah) over probable harm (daf  al-darar al-muhtamal).

Scholarly Opinions in Their Cultural-Religious Context

The success in animal cloning in 1997 prompted a number of prominent Mus-
lim scholars representing both Sunni and Shi‘ite centers of religious learn-
ing in the Middle East—mainly Cairo, Beirut, and Qumm—to express their
opinions on human cloning. A common feature of these opinions is the lack
of even minimal moral analysis of the technique that has found acceptance
in the context of IVF clinics by some Muslim jurists.’® The Arabic term used
for this process in the legal as well as journalistic literature is indicative of
the widespread speculation and popular perception regarding the goal of this
technology, namely, istinsakh, meaning “clone, copy of the original.” This inter-
pretive meaning is not very different from the fictional cloning portrayed in In
His Image: The Cloning of Man by David Rorvik or the horrifying ramifications
of cloning projected in The People Shapers by Vance Packard in the 1970s, when
cloning by nuclear transplantation was the topic of the day in North America.
It is also because of the popular misperception about human “copies that can
be produced at will through cloning” that the leading Mufti of Egypt, Dr. Nasr
Farid Wasil, declared human cloning as a satanic act of disbelief and corruption
that would change the nature with which God created human beings, thereby
impacting negatively upon social order and practice. Accordingly, his juridical
decision was that the technology had to be regulated and controlled by the gov-
ernment to protect Muslim society from such an inevitable harm."

However, a leading Egyptian scholar, Yasuf al-Qaradawi who, when asked
if cloning was interference in the creation of God or an affront to God’s will,
asserted, “Oh no, no one can challenge or oppose God’s will. Hence, if the mat-
ter is accomplished then it is certainly under the will of God. Nothing can be
created without God’s will facilitating its creation. As long as humans continue
to do so, it is the will of God. Actually, we do not raise the question whether it
is in accord with the will of God. Our question is whether the matter is licit or
not.”'? Although in these early rulings on cellular nuclear transfer there was
little discussion of cloning,' there has since been much concern with the pos-
sible biological and social effects of cloning, as discussed by al-Qaradawi. In
brief, al-Qaradawi raises a fundamental question about the impact of this tech-
nology on human life: “Would such a process create disorder in human life
when human beings with their subjective opinions and caprices interfere in
God’s created nature on which God has created people and has founded their
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life on it? It is only then that we can assess the gravity of the situation created
by the possibility of cloning a human being, that is, to copy numerous faces of
a person as if they were carbon copies of each other.”™* The fundamental ques-
tion, based on the laws of nature, as al-Qaradawi states, centers on the possibil-
ity that this procedure might interfere with the process of organic coming of
age in a family that is founded upon fatherhood and motherhood. It is in a fam-
ily that the child is nurtured toward fully developed personhood. In addition,
al-Qaradawi says, because God has placed in each man and woman an instinct
to procreate, why would there be a need for marriage if an individual could be
created by cloning? Such a procedure may pose the prospect of males not need-
ing females for companionship but only for their capacity to carry the embryo
to gestation. Such an imbalance in nature could fatally undermine the most
fundamental ties of human society, “leading to the illicit relationship between
man and man and woman and woman, as has happened in some Western
countries.” This reference to “Western” culture needs to be understood as the
central issue in the traditional evaluation of Islamic values of family life that
would be affected by an invasive biotechnology.

Most Muslim jurists in the seminaries have regarded Western culture as
having a kind of cultural imperialism that is extending its grasp over the non-
Western world. Traditional scholars have resisted this dominance in all areas of
modern culture in Muslim societies. This view has been felt even in the area of
international law, which is regarded by many as the product of Western cultural
consensus without regard to the multicultural reality of the international com-
munity. Consequently, major moral problems confronting the world today are
seen as the byproduct of a modern materialist reason that ignores revelation,
the only reliable source for the spiritual and moral well-being of people.

Cultural dislocations have evidently gripped modern Muslim societies. As
a consequence of imported modernization programs without local cultural le-
gitimacy, Muslims have suffered “cultural homelessness” in their own societies
since the early part of the twentieth century. The emerging oppositional dis-
course against Western encroachment on Muslim social values has led mili-
tant Muslims to look askance at anything emanating from the West, including
scientific advancements like human cloning, genetic engineering, harvesting
the organs of brain-dead patients, and so on, regarding them all as portents of
a godless assault on all the spiritual values that Muslims hold dear. With the
growing presence of Western armies and grim reminders of the colonial age,
religious-minded Muslim sense a further deterioration of social and familial
values that are already under siege by modern secular education and pervasive
mass media. To be sure, science is not viewed amorally in the Muslim world. Any
human action involves cognition and volition, the two processes that determine
the moral course of an action. Hence, cloning of human beings was viewed with
much suspicion by Muslim religious leaders in the beginning, and it was only
gradually that more knowledgeable analyses took place among the jurists.
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The other argument by al-Qaradawi against cloning is based on the Qur’anic
notion of variations and cultural diversity among peoples as a sign from God
who created human beings in different forms and colors, just as God created
them distinct from other animals. This plurality reflects the richness of life.
However, cloning might erase this diversity. A semblance through “copying”
might even undermine marital relationships, with spouses unable to recognize
their true partners. From the point of health also, al-Qaradawiargues, one could
assume that cloned persons, sharing the same DNA, will be afflicted by the
same virus. However, he maintains that it is permissible to use the technology
to cure certain hereditary diseases, such as infertility, as long as it does not lead
to aggression in other areas.’> Among Muslim scholars there is almost no ref-
erence to eugenics in any of the opinions studied for this chapter. In contrast,
drawing from modern European history, in which eugenics culminated in the
genocidal policies of Nazi Germany, several Arab Christian scholars have op-
posed cloning technology, making reference to the danger of the abuse of the
technology if used with the intention of exterminating “undesirable” peoples.'

Postscript on Responses to Inquiries about Cloning

In the last four years more meaningful discussions and legal rulings on the
subject of cloning have emerged among Muslim jurists.” In fact, most of these
rulings have introductions dealing with the scientific information needed by
the religious scholars to understand the exact nature of the problem. For ex-
ample, careful analysis of embryo splitting is part of the responsa literature. It
is not uncommon to read the following introduction to human cloning:

There are two ways of acquiring a human or animal embryo:

Natural: This procedure enables the male sperm drop to reach

the female ovum through sexual intercourse. In the uterus the

drop encounters ova, and enables one of them to fertilize, thereby
becomes coagulated drop and implants itself in the uterus. It then
goes through the stages of leech-like clot and a lump of flesh, until it
develops into a complete being.

Artificial: this is a new method developed some years ago to cure
infertility. The method takes the sperm and ovum and fertilizes it
outside the womb in a test tube in a special type of cytoplasm. After
it fertilizes the embryo is returned to the womb in order to complete
the biological process of becoming a complete being.

Prefacing new rulings with relevant scientific information is certainly a fresh
approach in dealing with biotechnical progression in culturally sensitive
areas of human sexuality and reproduction. The sophistication with which
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Muslim jurists are differentiating and collating information on biotechnology
to formulate appropriate responses is unprecedented in the history of Islamic
jurisprudence. Although the trend is to keep citations from the scriptural
sources to a minimum, the relevant Qur'anic passages, interpreted in the
light of evolutionary biology, occupy a central position as the main source of
justification for fresh legal deductions. The following summary of scientific
information serves as a detailed exposition of cloning technology appended
to the fresh juridical decisions: “After much experimentation, scientists have
now discovered a new technique to produce a living being. With the success
of this technology in cloning animals and plants, Muslim scholars have de-
clared that this technique can be regarded as a legitimate method for cloning
humans. The technique is known as: embryo cloning (al-istinsakh al-jini).” This
is followed by a standard explanation of reproductive cloning used to generate
an animal that has the same nuclear DNA as another currently or previously
existing animal. Dolly was created by reproductive cloning technology. In a
process called “somatic cell nuclear transfer” (SCNT), scientists transfer ge-
netic material from the nucleus of an adult cell to an egg whose nucleus, and
thus its genetic material, has been removed. The reconstructed egg containing
the DNA from a cell is treated with chemicals or electric current in order to
stimulate cell division. Once the cloned embryo reaches a suitable stage, it is
transferred to the uterus of a female host, where it continues to develop until
birth. The implications of this technology are taken up next:

Among the features of this new being is its being completely a clone of
the person to whom the nucleus belongs. Moreover, the reproduction
has occurred without the natural procedure that requires a male and
a female to engage in a sexual intercourse for the sperm and ovum to
meet and fertilize. This new procedure, which has occurred through
cellular nuclear transfer, needs the female only to carry it to its com-
plete term. In fact, this creation of an individual in this manner takes
place outside the framework of a family. This technique is known

as cloning because it is not possible to distinguish the new creature
from the original at all. It is said that this procedure will engender [a]
lot of ethical problems, especially when the experiments will use con-
demned criminals. In these situations the two persons will look alike
and it will be impossible to ascribe the crime to the right person.

The main objection to cloning, according to this citation, appears to be the
noncoital creation of an embryo. In this light, the rulings that reject this tech-
nology have become decisive precedents in resolving the problems that arise
out of a concern for the lineage and inheritance of the fetus. The concern for
regulating social relations that are affected by births occurring outside the con-
ventional marital relationship does not appear to be pivotal in these new rul-
ings. Despite the fact that this technique does not now apply to human beings,



ISLAMIC BIOETHICS—RECENT DEVELOPMENTS 205

Muslims, anticipating this possibility, have turned to religious scholars to seek
authoritative opinions about the religious and legal basis for technologically
assisted reproduction in general. They are also concerned to understand how
religious law views the relation of the child to the owner of the original nucleus
used in cloning.

The Problems Raised in the Context of Islamic Values

In Muslim cultures reproductive cloning has given rise to a variety of ques-
tions concerning familial and social relationships. These questions reveal
both communitarian and universal ethical/legal concerns about the status and
social placement of the cloned human being. Moreover, they reflect specifically
Muslim values that would be undermined if that biotechnology were to suc-
ceed. The concern with relationship and religious identity of the cloned individ-
ual are the major causes for fear of the technology in the following questions:

« It remains to be established whether there is permission to actually
conduct such experiments [in the area of reproductive cloning] in the
manner described above. If it is permissible, what are the conditions
that must be met?

« Is the child legally an offspring in the conventional sense in the light of
the fact that he/she was created through an extracted cell instead of a
natural coital process?

« Is the child to be regarded illegitimate? How should he/she be related
to the biological owner of the cell or to the DNA-carrying nucleus?

In other words, how should he/she be related to the living person to
whom he/she genetically resembles?

« How should the child be classified in terms of his/her religious affili-
ation? Is he/she to be regarded as Muslim or non-Muslim? Or should
he/she be connected to the religion of the donor of the cell?

« What is his/her lineage?

« What is the ruling about his religious affiliation while still young: Is he
to be considered a Muslim or a non-Muslim? Or, should his religious
affiliation be the same as the donor of the cell? [Keep in mind that a
Muslim child’s religious identity is connected with the father.]

« What is the ruling about the responsibility of the blood relationship
and full compensation that must be paid in case of homicide, and the
responsibility for the crime? [This is related to the Islamic penal code,
where an unintentional homicide has to be compensated by the blood
relatives.]

« Are there any rights and responsibilities between the cloned offspring
and the owner of the cell?
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« What is the ruling about marriage with other naturally born children of

the owner of the cell, if the cloned child is regarded as an outsider? Can
he marry, for instance, the donor’s daughter?

There is a possibility of cloning human organs in the laboratory and
preserving them for that person or for someone else for transplant? Is
this permissible? Does this permission include cloning organs of repro-
duction, since these belong to a person whose privacy must be guarded,
according to the rules of modesty in the Shari‘a? Also, does this per-
mission include cloning of the brain?

The complexity of the issues related to the emerging relationship between

the cloned child and the donor of the cell and the egg is self-evident in the fore-
going questions. They also reveal the cultural sensitivities of Muslim societies.
However, they also underscore universal legal problems that might arise across
nations in settling disputes about ownership and assuming responsibilities for
the child’s welfare.

The following responses show the way in which some jurists understand

the technology and its ramifications for society. It is important to keep in
mind that there is no unanimity among these scholars. Moreover, I have not
ascribed specific opinions to one or another jurist. The responses have been
selected to provide rulings that would be commonly accepted as representing
Islamic values:

« As for the permissibility of undertaking to create another being by

means of reproductive cloning, there is permission to produce another
living being by means of this technique or any other means, by discov-
ering and applying the laws of nature that God has placed at human
disposal. Hence, this procedure is not forbidden unless it involves mor-
ally objectionable acts. Moreover, a precautionary measure is necessary
to avoid fertilization of the sperm of a stranger with the egg of anyone
other than a legal spouse. This way the offspring can be legitimately
ascribed to the two parents who are legally married. In principle, then,
experimentation with cloning is not forbidden except when it leads to
other forbidden acts that might adversely affect the man-woman rela-
tionship.

However, there are some issues that require caution and may well
lead to the prohibition of this mode of reproduction:

The argument that cloning is reproduction of a child outside the
framework of a family:

There are no grounds for prohibiting cloning when there is no evi-
dence in the Shari‘a to restrict human scientific activity and the human
ability to create by following his potential to discover the laws of nature.
Rather, this development is tied to the scientist’s ability to break new
paths and employ the laws of nature entrusted to humanity by God
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through investigation and intuitive reasoning, within the framework of
a family.

The argument that this technique will cause major ethical problems be-
cause of the possibility that criminals might abuse it:

As mentioned in the context of an earlier response, such a pos-
sibility does not necessitate its prohibition. Just because a criminal
might abuse an otherwise beneficial procedure, there is no need to
ban the procedure. It is possible that cloning technology for cosmetic
enhancement might provide great benefit to criminals. Yet, has anyone
prohibited cosmetic use of technology because of this abuse?

The success of this technique is preceded by a number of failed experi-
ments in which embryos, before they can develop into a full pregnancy,
have been destroyed:

That which is prohibited in any such experiment is destroying a
living being whose blood cannot be shed. Also, it is prohibited to kill
a fertilized ovum that is on its way to life. This is similar to abortion.
It is not forbidden to conduct an experiment on a person in which a
living being might die before the conditions for life are completed,
without his having intentionally desired so. Hence, it is permitted for
a man to approach his wife for sex when she is ready for pregnancy,
even though the pregnancy might risk miscarriage because of other
factors, such as a weakness in the sperm or the lack of other necessary
conditions for the embryo to develop and grow into a child. At any rate,
we do not see any objection for the technique, as long as it does not
lead to any other forbidden act, like looking at the private parts and
touching them.

The relationship of a cloned child to a man or a woman from whom the
cell was extracted for nuclear transfer:

If the child was created in the manner described above, then he/
she does not have a father in the conventional sense. The reason is
that ascription of fatherhood is connected with the fertilization of the
sperm and the egg to create a living being, as pointed out by God in
the Qur’an: “Then He fashioned his progeny of an extraction of mean
water” (Q. 32:4). In this experiment there is no role for the sperm;
rather it is the enucleated cell from the body. More particularly, when
the cell is extracted from a woman it is inappropriate to attribute to her
fatherhood for the cloned child. It has been narrated in several tradi-
tions that God created Eve from the rib of Adam. Regardless of the reli-
ability of these traditions, do these parables tell us that we must regard
Eve as Adam’s daughter? This clearly reveals that the standard used to
determine the child-father relationship does not include that the idea
that offspring should be created from a part of his body; it simply states
that he should be created from his sperm, as mentioned earlier. As for
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the child-mother relationship, this follows the creation of a new life
from her egg. It is clear that not all of her eggs can be the source of cre-
ation. Rather, only some fertilize. It is only then that the ascription of
relationship to her materializes.

Nevertheless, it is difficult to rule out any relationship between the
clone and the donors of cell and egg, just as it is not possible to rule
out that the child is the cell or egg donor’s brother, especially when it is
the brother who shares with his brother one of the two parents. More
importantly, the criterion for this ascription cannot be derived from

the fact that the clone is the carrier of specific hereditary traits, because
conventionally these factors are not critical for the ascription of relation-
ship between the child and the parent:

It is important to keep in mind that, in the final analysis, it is the
custom and convention that determines the criterion for ascription
of a relationship. The sacred lawgiver has depended on the custom to
promulgate the ordinances related to social relationships. It cannot be
assumed that the relationship between the clone and the donor is auto-
matic, regardless of the normal, agreed-upon social conventions regard-
ing such relationship.

The ruling about the child’s religious affiliation while still young:

As long as the child remains unable to distinguish his own reli-
gious affiliation, the rule that applies to the child who is under the cus-
tody of another person applies to this child. Consider the case of a child
prisoner in the care of his captor. When he attains maturity and hence
the ability to distinguish the good from bad, then he is a member of the
religion to which he converts. Assuming that he adopts a religion other
than Islam, he cannot be regarded as an apostate, even if the cell donor
happens to be a Muslim. The reason is that the cell donor is not his fa-
ther in the conventional sense.

The ruling regarding the child’s lineage: (a) In terms of his responsibil-
ity to pay full compensation in case of a murder committed by his fam-
ily member or his liability in the case of a crime:

Because the family connection depends on relationship to the fa-
ther, the clone lacks that connection to the donor of the cell; in terms of
being a son and the donor’s being his father, as discussed earlier, there
is a requirement negating any relation to the family of the donor. Ac-
cordingly, he is not required to have his family pay his full compensa-
tion. In fact, his full compensation is restricted to the one who is liable
for the crime.

However, inasmuch as there is doubt in his relationship to the
owner of the egg, there is also hesitation in connecting him to those
related to the donor. In this situation his status appears to akin to that
of a grandchild to his parents and his sisters are his aunts. In any case,



ISLAMIC BIOETHICS—RECENT DEVELOPMENTS 209

there is no evidence to prove or disprove the relationship. Additionally,
there is no proof to establish his vestiges or to deny them. Hence, the
case requires caution in specifying definite legal rulings.

« As for the rights specified by the Shari‘a between the cloned individual
and the donor of the cell, since the conventionally acknowledged norms
to establish a relationship are absent, there are no rights.

« The rulings regarding permission for him to marry children related to
the donor:

Since the determinant of a close blood relationship between the
donor and the clone does not exist, it is not possible to regard the
donor’s children as the clone’s siblings. Nevertheless, some traditions
suggest that in the beginning of the creation there was a proscription
against marriage between Adam and Eve’s children. This text, even
when it cannot serve as an incontrovertible evidence to deduce a prohibi-
tion, confirms the legal precedent for prohibiting marriage between the
clone and other children of the donors. Hence, it is necessary to apply
a caution in permitting the marriage because it is possible to assert
that motherhood to the donor of the egg. Actually, this caution extends
between the clone and all those who are connected to him through the
donor of the egg, such as her sister, her son, her daughter, and so on.

« Permissibility of using the cloned parts of the body in the laboratory
and preserving them for the future use for that person or for others
when needed:

It is permissible to clone the body organs, including the sex organs.
It is also permissible to look at them because of the lack of its attribu-
tion to a specific person, which is the criterion for prohibition. Because
attribution with specificity is the criterion of the prohibition, it is forbid-
den to transplant a male organ to a woman and vice versa. As for sepa-
rating them from the body, it is problematic to regard it as prohibited.

The conclusion that can be inferred from the above responses points to the
need to be cautious in overly utilizing these advancements of modern biotech-
nology without putting in place proper restrictions to forestall harm and calam-
ity to humanity. Indeed, as these scholars remind their followers, God created
this universe to serve humanity and to advance it toward its own betterment, just
as God says in the Qur'an: “It is God who has created everything on earth for
you [human beings]” (Q. 2:29). In another place, God says, “Haven’t you seen
that God has made serviceable to you all that is in the heavens and the earth, and
has showered on you his external as well as internal blessings” (Q. 22:63-65).
Hence, one should not depart from God’s purposes, otherwise human beings
will deserve God’s abandonment and punishment; as God reminds people time
and again, “Haven't you seen those who exchanged God’s bounty with ingrati-
tude, and caused their people to dwell in the abode of ruin?” (Q. 14:28).
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The contemporary rulings by Muslim scholars around the world confirm
my findings in the legal-ethical sources of Islamic tradition. Following the clon-
ing of Dolly the sheep, in my testimony to the National Bioethics Advisory
Commisison (NBAC) I had pointed out the ethical issues associated with clon-
ing: namely, that in providing religious guidance in matters connected with the
future of humanity, it is advisable to take into account people’s religious beliefs
in the social and cultural contexts. Consensus has now emerged among promi-
nent scholars of the Sunni and the Shi‘ite juridical tradition that, although
the Shari‘a has no problem in justifying and legitimizing DNA cloning (the
transfer of a DNA fragment of interest from one organism to a self-replicating
genetic element such as a bacterial plasmid) or therapeutic cloning, reproduc-
tive cloning outside marriage and the idea of human cloning are regarded with
suspicion or forbidden outright.

Research with Human Embryonic Stem Cells

On August 7, 2005, Christian groups in the United States announced the
“Snow Flake Embryo” adoption program as part of their campaign to oppose
stem-cell research that uses IVF clinics’ surplus embryos to derive stem cells.!®
The groups believe that the only natural way to give moral weight to the lives
of frozen embryos is to adopt and implant them, and carry the fetus through
a full pregnancy. They are not opposed to assisted-reproduction technology,
which uses these frozen embryos to help couples to have their first or second
child. They have problems with modern science reducing potential human
lives to “surplus” unwanted embryos that can be destroyed for research. From
a strictly religious point of view, they contend, there cannot be anything like
“surplus” or “unwanted” embryos, since such a description of an embryo is an
affront to God’s claim on life. In the context of religiously informed bioethics,
as long as the embryo is defined ontologically as possessing the potential to
become a human being, there will be moral qualms and religious opposition
to embryonic cloning that expressly aims to retrieve stem cells for biomedical
research. Further, ethical questions are bound to arise about the destruction of
preimplantation frozen embryos for research purposes. The litmus test for ac-
cording full moral status to the blastocyst centers on the presence or absence of
a nervous system and differentiated organs at that very early stage (five to eight
days after fertilization when it is totipotent with the potential to generate all the
cells necessary for development in utero).

Embryonic stem cells are undifferentiated cells produced after a fertilized
egg has divided several times and developed into a blastocyst. The blastocyst
contains the inner cell mass consisting of fifteen to twenty embryonic stem
cells. As development proceeds, embryonic stem cells differentiate and become
specialized. They turn into adult stem cells that form tissues and organs such
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as the blood, brain, bone, and liver. Adult stem cells have been found in the
bone marrow and the brain, but scientists believe that adult stem cells are as-
sociated with every organ. Before embryonic stem cells begin to differentiate,
they can become any of the specialized cells. Hence, they are defined by their
potential for differentiation as totipotent, pluripotent, and unipotent, and by
their source as embryonic or adult. Although all types of embryonic stem cells
are being studied for their potential to yield medical advances that will help treat
diseases, improve the quality of life of patients, and save lives, most scientist
agree that embryonic stem cells from the inner cell layer of the blastocyst offer
the greatest prospect for the study and treatment of many chronic, debilitating,
and life-threatening diseases. The recent report that appeared on November 22,
2007, in the New York Times about a new way to turn ordinary human skin
cells into what appear to be embryonic stem cells without ever using a human
embryo does not in any significant way diminish the importance of using em-
bryonic stem cells for their potential therapeutic benefits. And, although this
new source has certainly eased the ethical concerns over the destruction of
human embryos, it has not totally eliminated the controversy between religion
and technology over the use of human embryos in other fields of medical re-
search. There is little controversy over the morality of using adult stem cells,
because they can be derived from living donors of bone marrow and other tis-
sues. However, according to the American Academy of Neurology, adult stem
cells, which are undifferentiated and unipotent cells, have limited potential to
reproduce themselves in a culture and differentiate into cell types besides those
tissues and organs from which they were isolated.' Consequently, the scientific
community has concentrated its research on embryonic stem cells.

Embryonic stem cells are usually harvested from donated frozen embryos
that were produced for the purpose of assisted reproduction. The religious-legal
acceptance of the IVF technology in the Muslim world is corroborated by the
fact of mushrooming of fertilization clinics in all major Muslim cities. In spite
of this endorsement of IVF technology, the problem is the total lack of ethical
discussion in Muslim sources regarding the beginning of life and the morally
questionable attitude toward clinical abortion. As discussed in chapters 4 and
5, the revelation-based principle of the sanctity of life would appear to rule out
termination of fetal life through clinically induced abortions in the early stages.
And yet, both in the liberal opinions on abortion and legal permission to use
“surplus” frozen embryos there is total disregard for the embryo’s inviolability.
By concentrating on the legal implications of feticide and totally neglecting the
moral philosophical dimensions of human embryology, Muslim jurists have
limited the extension of the principle of the sanctity of life to the embryo that
is in the womb. That sanctity principle is not extended to the embryos that are
not implanted and that are frozen.

One of the intriguing questions connected with embryonic sanctity in the
Islamic revealed texts deals with the beginning of life. The Qur’'an and the
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Tradition, which provide textual evidence in support of gradual biological devel-
opment and ensoulment of the fetus, are open to all sorts of symbolic and legal
interpretations. Until now, as we saw in chapter 5 on early termination of life,
the moral standing of embryonic and fetal life remains unresolved in Islamic
jurisprudence because of the lack of precise definition of life and the beginning
of life, which involves religious, ethical, legal and social considerations. Islamic
jurisprudence does not provide an ontological interpretation of biological data
that would yield certainty about when the embryo attains human status. In
different versions of this tradition, it is possible to speak about the stage of
recording human destiny by an angel who is sent by God to breathe the spirit
as occurring either on the fortieth, forty-second, or forty-fifth night or after 120
days. The jurists have identified this stage as the moment of ensoulment when
the fetus attains ontological unity and identity in human person.

Nevertheless, the differences of opinion about the exact time of ensoul-
ment—the infusion of the spirit into the body of fetus, thus conferring moral
status on the fetus—had to wait for the modern biomedical data on the em-
bryonic journey, which at times contradicted the traditional description of the
phenomenon of life. But, even then, the jurists remained oblivious of the moral
and metaphysical dimensions of embryonic inviolability in their challenge to
the assumptions of technological powers over human creation and the con-
comitant demotion of the human being from God’s envoy on earth to a com-
modity that can be produced as desired by genetic manipulation.

The Problem of Endorsing Stem-Cell Research

Although some forms of assisted reproductive technology have been endorsed
by the Muslim jurists, one of the controversial issues in this technology, as
pointed out earlier, is the noncoital production of embryos through somatic
cell nuclear transfer (SCNT)—that is, therapeutic or embryonic cloning. The
nuclear-transplant procedure enucleates or denculeates an egg (one’s own or
another’s); the original nucleus with its genetic code is removed and replaced
with the nucleus of either a donated unfertilized egg or the nucleus from a
body cell (either a man’s or a woman’s), which is then implanted and brought
to term in one’s own or a host’'s womb. It is the birth from only one parent,
noncoitally.

The use of a donor egg or sperm is out of the question in the Islamic
tradition, since the preservation of the child’s lineage to its biological parents
through his/her descent from a legally married couple is obligatory. The ethical
issues in assisted reproduction are associated with the SCNT technique through
which the embryo is created. While the moral status of the embryo remains at
the center of the controversy connected with the permission to use the frozen
embryos, the problem of producing embryos with the SCNT technique raises
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questions about the commodification of early forms of human life. Since the
retrieval of stem cells necessitates the embryo’s destruction, its production just
for that reason gives rise to incompatible notions of embryonic sanctity and
the respect and rights owed to preimplantation embryos at the blastocyst stage.
SCNT-derived stem cells may lead to the acceleration of research in reproduc-
tive genetics with direct impact on interhuman relationships that occur from
a naturally occurring pregnancy, uninterrupted by science, through its natural
course of development within a marriage. As discussed earlier in the context of
embryonic sanctity, there is enough evidence in the revealed texts of Islam to
argue for the moral status and rights of the embryo at the zygotic stage. Hence,
its destruction for the derivation of stem cell cannot be ethically justifiable.
And, although there is an absolute and collective moral duty in Islam for the
physicians and scientists to undertake biomedical research that may result in
beneficial treatments for a number of incurable diseases that afflict humanity
today, there is an equally valid concern about whether the potential benefits of
the research involving embryos can translate into therapy. This requirement
puts the burden of proof on public and private agencies in the Muslim world
to provide evidence that the stem cell research adheres to the standards of
religious-ethical and scientific oversight.

Accordingly, Muslim scholars and their governments need to assess the
risks and the benefits of stem cell research in the light of Islamic values related
to the dignity of embryonic beings. Thus far the ethical-religious assessment of
research uses of pluripotent stem cells derived from human embryos in Islam
has been inferentially deduced from the rulings that deal with fetal viability and
embryo sanctity in the classical and modern juristic decisions. The jurists treat
a second source of cells derived from fetal tissue following abortion analogically
similar to cadaver donation for organ transplantation to save other lives, and
hence, permissible. As discussed above, the moral consideration and concern
in Islam have been connected with the fetus and its development to a particu-
lar point when it attains human personhood with full moral and legal status.
Based on theological and ethical considerations derived from the Qur’anic pas-
sages that describe the embryonic journey to personhood developmentally, and
the rulings that treat ensoulment and personhood almost synonymously, as
occurring over time rather than at the time of conception, it is correct to sug-
gest that majority of the Sunni and Shi‘ite jurists will have little problem in en-
dorsing regulated research on the embryonic stem cells that promises potential
therapeutic value, provided therapeutic benefits are not simply speculative.

The inception of embryo life is an important moral and social question in
the Muslim community. Anyone who has followed Muslim debates over this
question notices that the answer to it has differed with different ages and in
proportion to the scientific information available to the jurists. Accordingly,
each period of Islamic jurisprudence has come up with its ruling consistent
with the findings of science and technology available at that time. The search
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for a satisfactory answer as to when an embryo attains legal rights that must be
protected has continued to this day.

Accordingly, the question of fetal rights assumes importance in relation to
determining fetus’s personhood. As detailed in chapter 5, the penal system im-
poses monetary fines progressively in relation to the age of the fetus on anyone
involved in inducing an abortion with the intention of terminating the preg-
nancy, including the physician, father, or mother. However, if the wife decides
to abort with the permission of her husband then, according to some Sunni
jurists, mainly Hanafi, there is no need to pay the monetary compensation to
anyone.” The fully formed fetus is treated like an independent human being
with full rights of inheritance and compensation for any damage done to it.
This is so even when, in another situation, the law regards the fetus as the
integral part of the mother’s body, identical to an organ. It is for this reason
that it permits donating fetal tissue (treating it like other bodily organs pegged
for medical research) including derived stem cells. However, in the context of
IVF reproductive technology, the jurists seem to maintain a moral distinction
between an embryo that is already implanted and developing in the uterus
and “surplus” or “spare” embryos. Whereas the implanted embryo enjoys fetal
rights, including the right to life, the surplus embryos are not treated as aborted
since these existed outside the body of a woman and never reached the stage of
ensoulment. Hence, there is no prescribed penalty for discarding these preim-
planted embryos. In fact, most jurists allow their use to derive stem cells.

Such a devaluation of preimplanted human embryos in IVF clinics gives
rise to their exploitation because of their potential therapeutic and hence com-
mercial value. It might even lead to the commercialization of human embryos
expressly fertilized to serve as the source of therapeutic products. Muslim ju-
rists have not considered all the negative aspects of their ruling allowing both
unregulated in vitro fertilization and the discarding of unused embryos, as if
potential human life could be ethically treated like a commodity. The advance-
ment of medical technology makes it imperative to reconsider the moral status
of the fetus in the light of fresh interpretations of religious, cultural, and social
beliefs.

It is not difficult to find revealed texts in the Tradition to deduce a judicial
decision that a human embryo is a potential human life. It has moral-legal sta-
tus and deserves respect from the time it is conceived. If that were not the case,
why would the Islamic penal code impose fines for induced abortion from the
early stage of progressive fetal development? It certainly cannot be simply used
as a product or as a means to an end. Hence, any ruling that permits creation
of human embryos for purely therapeutic purposes that ends up destroying
them in the process, is an affront to the divine purposes of the Shari‘a. The
Qur’anic description of the human embryonic journey toward human status
underscores God’s special purpose to endow humans with meaning in life. At
no point does the Qur’an or the Tradition suggest that using human embryos
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to benefit human society is permissible. Those who support such permission
base their opinion on the argument that regards destruction of pre-implanted,
unensouled frozen embryos that existed outside the uterus for the greater good
of the entire society.

As for experimentation on human embryos in the Muslim world, at this
time there is very little hardcore evidence available even to regional govern-
ment agencies. But with the growth of IVF reproductive technology and the
so-called surplus embryos readily available for experimentation in the field of
biomedical research and biotechnology, it is not farfetched to assert that in
Muslim societies the moral aspects connected with the integrity and the life of
early human embryos are not articulated for public education and, hence, only
the licit or illictness of the experimentation on embryonic cells are filtered in
the media and discussed in the scientific journals. The loosely applied principle
of public good seems to have provided unproblematic justification for any pro-
cedure that actually requires more scrupulous ethical analysis because it is a
potential life that is involved. A more relevant principle in this case states in no
uncertain terms that “averting corruption has preponderance over advancing
public good.”

With all the social changes and scientific findings today, we find ourselves
before an open window, with hands almost reaching in to tamper with the lives
of fetuses. Permission and prohibition seem to be obscured by the interpreta-
tions of modern science concerning fetal growth, stages, and movement, as
well as the inception of embryonic life. Modern methods of fetal diagnosis,
such as fetoscopy, ultrasound, and other means of examining a fetus and moni-
toring its growth inside the uterus were not available to ancient scholars. These
scientific methods allow us now to see the embryo inside the mother’s womb
from the earliest moments and to follow its growth hour after hour and day
after day, until it fully grows into a human being.

On the basis of the textual evidence examined, it is possible to maintain
the following conclusions about stem cell research in Muslim societies: (1) The
silence of the Qur’an over a criterion for moral status of the fetus allows the
jurists to make a distinction between a biological and moral person, placing
the latter stage after, at least, the first trimester in pregnancy, and extrapolating
a number of rulings that deny dignity to pre-implanted “surplus” embryos in
IVF clinics and allow the use of cyropreserved embryos for stem-cell research.
(2) Since the Tradition regards perceivable human life possible at the later stage
in biological development of the embryo, and since there is hardly any discus-
sion of the early stages of fetal development on the basis of which to assess
moral culpability if the embryo were destroyed, Muslim jurists tend to ignore
the ethical dilemmas concerning their use to derive stem cells. (3) All Sunni
and some Shi‘ite jurists maintain that embryonic inviolability extends only to
the embryos that are implanted in the uterus. Hence, they do not see any moral
problem in using frozen embryos for biomedical research.
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Genetic Engineering and Genetic Screening

In Islamic bioethics, when framing questions regarding medical treatment,
the language of obligations, duties, and interpersonal justice takes precedence
over the language of private and autonomous individual rights. Unlike secular
bioethics and its emphasis on the autonomy that empowers individuals to act
in their own interest, sometimes at the expense of those related to them, the
communitarian ethics of Islam requires that an individual’s well-being must
be weighed in the scale of general good of those who are related to the patient
and society in general. Allocation of affordable biotechnological resources to
sustain a patient’s threatened life must be assessed in terms of collective obli-
gations, which dictate that the benefits of medical intervention must be shared
fairly among rightful recipients.

Principles of justice (one of the many interpretations of this principle is the
goal of providing all legitimate claimants with a decent minimal level of health
care) and utility (“usefulness” of an action, with a focus on consequences of
actions, rather than upon some feature of the actions themselves) as expounded
and applied in secular bioethics would be hard to implement in the case of the
inclusiveness and community-oriented nature of the Islamic ethics of medical
treatment. Ethical problems connected with the allocation of scarce resources in
a majority of Muslim societies in the developing countries remain unaddressed
because of political and economic corruption as well as the authoritarian and
the paternalistic nature of health care in these countries. However, the principle
of equal worth of all human lives suggests that no human life should be treated
lightly when it comes to the distribution of limited medical resources.

Modern science and technology have uncovered a more flexible set of
natural conditions that can be explored, explained, and even changed for the
betterment of human life. Genetics has produced unparalleled technological
innovations that challenge the way we understand what it means to be human.
One of the outstanding accomplishments in medicine is the development of
an understanding of the molecular structures and processes involved in ge-
netic inheritance. At the same time, knowledge of genetic inheritance gives
rise to moral and social issues connected with the problems its application
generates for individuals, their families, and society at large. Healthcare provid-
ers today have access to a large body of information about the ways in which
genetically inherited diseases are transmitted within families. In the last four
decades the technology has advanced to such an extent that it can detect some
genetic disorders before birth. A variety of new technological developments
in prenatal genetic diagnosis (PGD) now make it possible to secure accurate
information about the developing fetus while it is still in utero. Ultrasound,
radiography, and fiber optics allow examination of soft tissue and skeletal de-
velopment. Anatomical abnormalities can be detected early enough to provide
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medical interventions to correct them. Muslim jurists have discussed the
issues related to hereditary diseases and have recommended prenatal genetic
screening (PGS), providing a number of rules to guide the parents’ decisions
about their offspring. The clear object of the religious counseling is to see that
the couple is educated in ways relevant to their religious and social life.”> The
jurists have also endorsed preimplantation genetic diagnosis (PGD) and have
left open the option of abortion to the parents based on the genetic information
if the fetus is under forty days of age and if the parents’ consent is available.”
PGD is encouraged in many Muslim countries and declared as “mandatory”
(ijbari) in religiously defined obligations so as to bring the spread of hereditary
diseases under control and to educate the parents in adopting a right course of
action in connection with the harm that an unborn child and the mother could
suffer. Hence, one can surmise that, among both religious scholars and their
governments, there is general support for the Genome Project initiative, which
aims to make a detailed map of human DNA, the hereditary information in
which one’s genetic makeup is stored. With this knowledge will come major
social benefits, for people will begin to understand the etiology and pathophysi-
ology of several genetically transmitted diseases.

Yet, on a more basic level, attempts to change genetic makeup by using
the therapeutic cloning technique have raised serious concern about genetic
engineering research. The potential advantages of recombinant DNA technol-
ogy, which can transfer hereditary material from almost any plant or animal
cell to totally unrelated hosts, are several. Insulin, antibiotics, antiviral agents,
and numerous other drugs, chemicals, and vaccines are synthesized in large
quantities by the technology of genetic engineering. Patients suffering from
genetic disorders as hemophilia, sickle-cell anemia, and the like can now
be given a replacement gene. This technology has the capacity to rearrange the
genetic heritage of many generations. On the other hand, some scientists have
raised serious concerns about potential hazards of human genetics research if
it is not regulated by government agencies. One such potential hazard is sug-
gested by a much more ambitious plan of human genetics, namely, deliberate
enhancement or improvement of the entire species. Although Muslim jurists
do not rule out positive eugenics and do not consider it wrong to seek beauty in
addition to good character and spirit, there is a justifiable concern among some
that such enhancement may lead to discrimination and injustice in society.*
In other words, through recombinant DNA techniques one can control human
evolution by formulating practices designed to alter the genetic composition of
the human population—a more efficient form of eugenics.

The other danger of this research lies in the possibility of an accidental
or hostile release into the environment of organisms carrying the infections
hazardous to plant or animal life. Moreover, cloning in humans raises horrify-
ing potential scenarios and grim reminders of the eugenic abuse of these tech-
nologies. Since the technology of genetic engineering is so potent that even a
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slight deviation from the intended path may cause devastating consequences to
society, its adoption without necessary legal and ethical restraints could prove
disastrous.

The fear prompted by the clinical use of genetic interventions has led to
a quest to set limits on research and testing that deal with human DNA. The
technology, being in its experimental stages, has not been able to clearly foresee
potential harm connected with highly risky procedures. The mere intervention
into human DNA seems to tamper with what are regarded as basic building
blocks of human life. Moreover, much of the proposed research on human
molecular biology depends upon the uses of gametes or early embryonic tissue,
and since such use involves questions of abortion and fetal sanctity, these areas
of investigation potentially violate fundamental moral principles that require
protection of early embryonic life.

But the enormous potential of such genetic intervention is a powerful in-
centive to pursue knowledge of the genetic etiology of many complex human
disorders. As the practical technical skills of genetic scientists have improved,
private corporations have continued to fund university researchers, and the
work on the human genome and embryonic cellular manipulation has contin-
ued. In fact, the research in human embryonic stem cells and the possibility
of successful germ-line intervention have proceeded swiftly, and recent break-
throughs in this technology have raised questions about the ethical implications
of such interventions, especially in the IVF industry. Artificial insemination,
as I have argued in chapter 4, if not conducted within a legitimated marital
relationship, is considered by most Muslim jurists to be an abomination and
strictly forbidden for a variety of reasons, including the possibility of incest,
ambiguous genealogy, and the problem of inheritance.”

The Ethical Dimensions of Genetic Intervention (al-fahs al-tibbr)

With a large number of human diseases being identified as involving genetic
factors there is a growing concern over genetically transmitted diseases, espe-
cially in Arab countries, where first-cousin marriages are common. To bring
this under some control, Muslim religious and governmental authorities have
sanctioned premarital genetic screening, and in some countries like Iran, a
marriage license cannot be issued without genetic screening.” Even prenatal
and preimplantation genetic screening and diagnosis, as pointed out above,
have been accepted and religiously endorsed as valid medical procedures to
arrest the probable harm that might be suffered by the fetus and the parents.
However, serious questions have been raised about research associated with
life-threatening conditions arising from degenerative and acquired structural
damage in neurological conditions such as Parkinson’s disease, Hunting-
ton’s disease, spinal-cord injury, and stroke; much of this research involves
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embryonic cloning, use of the blastocyst and its subsequent use for stem cell-
techniques. The research into genetic components of diseases may lead to the
acceleration of research into reproductive genetics, with adverse effects on the
parent-child relationship within a marriage.

Since the first duplication of genetically defective human embryos by blas-
tomere separation in 1993, Muslims have raised questions about the manipulat-
ion of human embryos beyond IVF implantation, especially as regards their
impact on the fundamental relationship between men and women and the life-
giving aspects of spousal relations that culminate in unconditional parental
love and concern for their offspring. The Qur’an declares sex-pairing to be a
universal law in all things (Q. 51:49). As debates rage about the ethics of genetic
replication, some Muslims are concerned about the use of embryonic stem
cells that have been derived from blastocysts and removed from their ordinary
reproductive context. Whether for basic research, cell or tissue transplantation,
pharmaceutical development, or some other as yet undefined purpose, the
more intricate issues associated with embryo preservation and experimentation
have received less attention in Islamic biomedical deliberations.

Besides the relationship issue, in the world dominated by multinational
corporations, Muslims, like other peoples around the globe, do not treat tech-
nology as amoral. No human action is possible without intention and will. In
light of the manipulation of genetic engineering for eugenics in the recent
history, it is reasonable for Muslims, like Christians and Jews, to fear possible
commodification of the products of stem-cell research.
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Epilogue

Every scientific novelty in the area of medical treatments and cures has sparked
global interest and, in some cases, has fueled unending controversy. Scien-
tists everywhere are enthusiastic about research that might provide potential
cures for a number of incurable and genetically transmitted diseases. But reli-
gious communities are not always convinced about the moral rightness of the
proposed medical procedures that involve questionable use of, for example,
human organs or embryonic stem cells. However, Muslim religious leadership
has not always taken a critical stance on such issues, partly because the gov-
ernments in the Muslim countries have not considered it necessary to consult
the jurists except in some controversial issues like organ retrieval from brain-
dead patients, and partly because the jurists have concentrated on formulat-
ing prescriptive rulings rather than providing moral guidance on problematic
issues connected with biomedicine. The idea that pluripotency in stem cells
could come from a five-day-old human embryo from in vitro fertilization went
unnoticed in the Muslim world because the classical tradition had already as-
signed fetal inviolability after the infusion of the spirit in the fetus—the so-
called state of ensoulment—at the end of first trimester. In general, morally
and religiously questionable derivation of embryonic stem cells from a zygote
or genetic engineering affecting future generations, to take only few examples,
remains in the limited confines of the ad hoc licit-illicit pronouncements of
the seminarian culture. In Muslim societies the intellectual exchange between
religious communities and medical researchers has not been satisfactory for
the development of biomedical ethics. The problem-solving method adopted
by the prestigious Majma‘ al-fighi al-islami (the Islamic Juridical Council) of
the World Muslim League in Mecca, Saudi Arabia, is founded upon searching
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for normative responsa based on revealed sources only. The Council, repre-
sented by Sunni and Shi‘ite jurists, has deemphasized the human dimension
of medical enterprise by ignoring an evaluation of human moral action and
its ramifications for Islamic biomedical ethics. The Council has, more or less,
functioned as a formal body that provides legal rulings justifying a number of
modern advancements in biomedicine without fully investigating related ethi-
cal issues in the Islamic juridical methodology or Islamic ethical theories.

The classical juridical heritage, as I have demonstrated in this study, instead
of functioning as a template for further moral reflection about critical human
conditions and vulnerability in the context of modern healthcare institutions,
has simply been retrieved to advance or obstruct legitimate advancements in
biomedicine. Normative essentialism attached to evolving interhuman rela-
tionships has reduced Islamic jurisprudence to the search in the revealed texts
rather than in theological ethics to estimate human nature and its ability to take
the responsibility of actions performed cognitively and volitionally under vari-
able circumstances. Religious and moral empowerment of the average human
person appears to be out of question for the Islamic religious establishment
across the Muslim world. It is this lack of empowerment of an individual ca-
pable of discerning right from wrong that makes Islamic juridical rulings in
biomedicine inconsonant with international standards of human dignity and
autonomous moral agency. In this connection, this study is a step in the direc-
tion of acknowledging and emphasizing the epistemic value of divinely en-
dowed individual intuitive reasoning, capable of engaging in an internal moral
dialogue with one’s conscience to arrive at a reasonable decision about critical
issues related to life and death.

The complexity of formulating ethical-legal response to the issues covered
in this volume has required me to search for appropriate Islamic legal-ethical
methodology and its application in deriving ethical resolutions to contem-
porary biomedical problems. The Islamic juridical corpus includes paradigm
cases in many areas of interhuman relations that deal with conflicting claims,
interests, and obligations. I concentrated my research on these paradigm cases
so that I could inferentially detect generalizable moral principles like “No
harm, no harassment,” or “Necessity overrides prohibition” that I regard as
critical to my emphasis on the moral underpinnings of the cases for bioeth-
ics. For every issue in biomedicine I examined juridical opinions of both the
Sunni and Shi‘ite jurists that I suspected would yield biomedical information
on the human body, beginning of life, status of the fetus, definition of death,
and so on. I investigated minutely modern fatwa-literature on biomedical is-
sues, collating them with appropriate chapters in historical juridical literature
where I could locate, for instance, the concepts like “stable” and “unstable life”
to ascertain whether any further extrapolation was justifiable to relate that in-
formation to brain-death criteria in modern medicine. Meticulous deciphering
of the ethical foundations of the judicial decisions was crucial for this book
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because published works on Islamic biomedical issues until now were devoid
of any theological-ethical analysis. Issues like the end-of-life decisions, for ex-
ample, which demanded a detailed treatment of the subject under the classical
formulations which had not, even speculatively, anticipated the ability of medi-
cal sciences to prolong the life of a terminally ill patient, required going back
to those chapters of the juridical tradition that potentially held some solutions
to determine the moment of death. To be sure, the judicial rulings that were
issued by leading Sunni and Shi‘ite jurists did not take up the challenge of pro-
viding all the possibilities that existed in the normative sources for defining the
moment of death and coming to terms with medical interventions in prolong-
ing life. Hence, my approach was to search in the historical juridical tradition
and identify authoritative precedents to determine whether it was appropriate
for Muslim medical professionals to look for additional criteria in determining
the final moment of what Muslims know as “the moment of the departure of
the spirit.”

The most critical part of this research is definitely the search for specifically
Islamic principles and rules for biomedical ethical deliberations and resolu-
tions. The most important work in the Western biomedical ethics that provided
me with some leads into the parameters of formulating the Islamic inquiry
into bioethical methodology was Principles of Biomedical Ethics by Tom L. Beau-
champ and James F. Childress. PBE served as a paradigm and I began treat-
ing Islamic bioethics as a subfield of Islamic social ethics rather than Islamic
jurisprudence. Consequently, my investigation of morally problematic areas
in medical practice had to fully account for rationally and scripturally derived
justifications in Islamic tradition. The two major principles of Islamic social
ethics, namely, “Public Good” and “No harm, no harassment” and a number
of subsidiary rules that were commonly cited as justification in the numer-
ous rulings that had been published on various biomedical and biotechnologi-
cal issues in the last two decades resonated with some of the principles that
PBE had identified in secular bioethics. Despite its communitarian aspects,
what prompted me to argue for specifically Islamic and yet cross-culturally ap-
plicable principles of bioethics was the common moral language that existed
between secular and Islamic ethics. Chapter 2, consequently, forms the theo-
retical foundation for the Islamic bioethics that, on the one hand, can engage
other religious or secular bioethics in a meaningful conversation, and, on the
other, can provide healthcare providers ways of assessing moral dilemmas and
determining rationally and religiously acceptable solutions. In addition, this
theoretical articulation of Islamic ethics and its principles prepares Muslim
healthcare professionals to adequately handle morally problematic clinical situ-
ations with necessary acumen without totally depending upon juridical deci-
sion for every new medical procedure and intervention.

I am fully aware that the major thesis of this book that the function of ethi-
cal inquiry is to recommend a course of action in congruence with universal
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moral values that have application across cultures will not be accepted in the
seminarian culture of religious authoritarianism which reserves the right to
make and unmake all the decisions pertaining to Muslim religious life. The
proposal to shift the paradigm in Islamic juridical studies to take ethics seri-
ously has as its major goal to think globally about issues that must aim at reduc-
ing the widening gap between the patient’s welfare and government healthcare
policies in the context of burgeoning and financially lucrative healthcare insti-
tutions in Muslim societies. Healthcare policies cannot be formulated without
public debate or proper assessment of moral (and not simply legal) and cultural
resources and without respect of human dignity and accruing human rights in
furthering public and private health. The emphasis on discovering universal
moral principles that undergird Islamic bioethics in this study also meant to
prompt Muslim jurists working in the area of biomedical issues to actively de-
velop totally neglected Islamic moral discourse and participate in international
deliberations about public health. Islamic moral discourse can revive the tradi-
tion of compassion and care for others in a world torn by deadly conflict and
destruction of human life and environment. In the final analysis, every chap-
ter of the book invites further investigation in the religious and moral issues
that confront major decisions about human welfare. Faced with ever expanding
possibilities and opportunities for advancing human health through innovative
medical therapies, we are also faced with philosophical and metaphysical ques-
tions about the quality of life and about a crucial moral question: “What life is
worth living?” Recognizing the structure of DNA, or understanding the miracle
of life is just the beginning. Intelligent participation in debates about medical
research and the future direction of biomedicine and biotechnology requires
Muslim jurists and ethicists to understand the underlying risks and benefits
of new technologies and the way these impact upon human relationships and
future developments. Without this epistemic shift in Islamic juridical inquiry,
Muslim concerns based on their cultural and religious values will always re-
main marginal to international organizations like WHO or UNESCO.
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Glossary

Abortion: in the context of Islamic legal tradition defined as an induced ejec-
tion of a fetus prematurely with or without a proper justification. The other
common juristic terminology with similar signification include: al-isgat (lit.
“elimination”), al-tarh (“expulsion”), al-ilga‘ (“caused to throw out”), and al-imlas
(“caused to slip”). They all suggest the intentional aspect of the miscarriage and
not simply the fact of a discharged fetus with no signs of life. See also: ijhad.

“Averting corruption has preponderance over advancing public good”: one of
the major ethical principles in Islamic jurisprudence that is operative in the
case of donating human milk with social implications for the future conjugal
relationship of the child. When promotion of good (donating of human milk
for an infant’s nourishment) is offset by the uncertainties of future corruption
(the possibility of a mixed identity of the donor and resulting incestuous mar-
riage), then the jurists prefer to suspend the donation of human milk in the
absence of a certain identification of the donor.

darira: In medical practice among Muslims, “necessity” is an essential rule
which renders a forbidden act permissible under certain critical conditions. For
example, in the case of a female patient who must be treated by a female physi-
cian, in an emergency situation the practical demand is to override the prohibi-
tion because the rule of necessity (dariira). The rule of necessity determines the
teleological solution and provides the incontestable rationale for the permission
granted to a Muslim female patient to refer to a male physician not related to her.

daf* al-darar al-muhtamal: A juridical-ethical principle of “rejection of probable
harm,” a subsidiary rule under the principle of public good.
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diya kamila: penalty of full blood money for feticide.

fatwa (plural fatawa): legal, judicial decision deduced by a well-qualified jurist
(mufii) after researching the sources of jurisprudence—the Qur’an and the
Tradition.

fura: A Qur’anic doctrine that signifies “innate nature” or “disposition” with
which humans have been created. There is something “given,” divinely en-
dowed, about human nature that functions as a reservoir of potentialities that
can spur an evolution toward the attainment of levels of perfection. These postu-
lates are in a constant tension with the notions of determinism and freedom.

ghurra, al-  reduced penalty of monetary compensation.

ijhad, al-:  denotes a “miscarried fetus discharged from the womb before com-
pleting the nine-month period of gestation.” The word isqat denotes a fetus that
is miscarried between the fourth and the seventh months. See also: Abortion.

‘Ula (pl. ‘lal): Injuridical sciences effective cause that underlies some judicial
decisions that deal with primary and fundamental moral obligations. It is ratio
legis or the attribute common to both the new and the original case.

istihsan:  In jurisprudence the method of prioritization of two or more equally
valid judgments through juristic practice; also known as “juristic preference.”
This juristic rule, within the context of recognized sources of Islamic law, is
evoked to justify a legal-ethical solution whose actual rationale is considerations
of common welfare that is unrestricted and that reaches the largest number.

istislah:  One of the major principles in promoting and securing benefits and
preventing and removing harms in the public sphere. Maslaha has been linked
to the term istislah, that is, “to seek to promote and secure common good.”
Istislah is a kind of a guiding principle, formulated on the basis of sound opin-
ion through which its public utility is inferred. It also conveys the meaning
of “seeking to maximize benefit and minimize harm.” In the context of this
book it is the principle of “seeking the common good (istislah),” and it serves
as an important source of legislation that requires a rational investigation of
all aspects of benefit and harm that are included in the goals of the Shari‘a.
See also: maslaha.

kaffara: Expiation, in addition to other penalties, when the sin performed car-
ries spiritual consequences requiring the aggressor to fast for two consecutive
months.

1a darar wa la dirar fi al-islam: In the context of this study its various mean-
ings are taken into consideration. Among these are: “In Islam there shall be
no harm inflicted or reciprocated.” “There shall be no harming, injuring or
hurting, of one man by another, in the first instance, nor in return, or requital.”
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“There shall be no [ruling that will lead to] harming of one man to another.”
“There shall be no [adopting of a course of action that leads to] harming of one
man to another.” This is the principle of “No harm, no harassment.” See also:
“No harm, no harassment.”

madarra: In the context of public good, an obligation to prevent and remove
evil. It comes close to the principle of “non-maleficence” in secular bioethics.
See also: nafy al-darar.

manfa‘a: In the context of public good, an obligation to seek and promote
good. It comes close to the principle of “beneficence” in secular bioerthics.

masalih al-mursala, al-  The phrase signifies public good that is established
by reason. Technically, al-mursala means “extra-revelatory,” that is, not requir-
ing scriptural proof. When used with maslaha, the phrase signifies seeking the
good of the people without any reference to a particular text in the revelation.
Al-masalih al-mursala, then is the public good attained by rules that arise on the
basis of intuitive reason that interacts with guidelines inspired by a cultural
matrix external to the Qur’an or the Tradition.

maslaha:  General principle of “public good.” This principle is evoked in pro-
viding solutions to majority of novel issues in biomedical ethics. It also means
“considerations that promote benefit and prevent and remove harm.” Maslaha
can refer to actions that customarily agree with what reasonable people do. It is
positive obligation that requires people to act beneficently whenever possible. It
emphasizes “bringing about benefit (manfa‘a) or forestalling harm (madarra).”
Its admission as an independent source for legislation has been contested by
some Sunni and Shi‘ite legal scholars. See also: istislah.

mawdii: It literally means “subject matter.” In jurisprudence it signifies me-
ticulous assessment of the situational context of each case. In the context of
bioethics it is a clear examination of the harm and benefit—whether physical
or emotional —that accrue to donor, recipient, and their families.

mulazama: the rule or the principle about the “correlation” between rules de-
rived by revelation and those derived from reason. The principle of correlation
(mulazama) intuitively discovers the congruity between the judgment of reason
and revelation to determine the rightness or the wrongness of an act.

nafy al-darar:  An obligation not to inflict harm has been closely associated
in Muslim ethics to an obligation to promote good (istislah). Obligations of
nonmaleficence and beneficence in Islamic bioethics are treated under a single
principle of promoting good.

Negative Eugenics: Aims at decreasing the number of undesirable or harm-
ful genes in order to winnow out the genetically unworthy. See also: Positive
Eugenics.
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“No harm, no harassment”: functions both as a principle and a source for the
rule that states “hardship necessitates relief,” it connotes that there can be no
legislation, promulgation, or execution of any law that leads to harm of anyone
in society. For that reason, in derivation of a legal-ethical judgment the rule is
given priority over all primary obligations in the Shari‘a. In fact, it functions
as a check on all other ordinances to make sure that their fulfillment does not
lead to harm.

“Preventing harm has a priority over promoting good”: As a subsidiary rule,
provides the jurists with the principle of proportionality. This principle is the
main source for careful analysis of harm and benefit when, for example, a med-
ical procedure prolongs the life of a terminally ill patient without advancing
long-term cure.

Positive Eugenics: Aims to increase the number of favorable genes in human
society through biological improvement, as opposed to Negative Eugenics,
which aims at decreasing the number of undesirable or harmful genes in order
to winnow out the genetically unworthy.

qa‘ida bab al-tazahum: The juristic rule of arranging objectives in an ethical
hierarchy, to provide the needed justification to make an incision in the corpse
when such a procedure may help resolve any dispute about the cause of death
or the settlement of a bequest or when it might help to save a life by providing
a vital organ like heart, lung, or cornea for transplantation.

gawa‘id fight: Primary Rules in juridical methodology for deducing rulings.
See also: qawa ‘id usul.

qawa‘id usul:  Primary Principles in Islamic juristic ethics that are stated as
obligations and their derivatives are stated as qawa ‘id fighi.

qiyas, al- In legal theory methodological stratagems based on analogical rea-
soning. The power of the conclusions in analogical deduction depended on the
ethical considerations deduced from the rules that were operative in the origi-
nal cases and the agreement of the scholars about analogical deduction that
sought to relate the new case to the original rationale as well as rules.

ra’y, al-:  “Sound opinion” formulated by a jurist in order to promote the good
of the people. Accepted, mainly by Hanafi jurists.

“Relief from responsibility”:  bara’a al-dhimma is the rule that “relieves a per-
son from further responsibility” under certain unavoidable circumstances.

sadd al-dharayi  Legal method to remove obstruction to resolving a problem.

shura = Juristic rule of consultation, a feature of Islamic communitarian eth-
ics, against the dominant principle of autonomy that is based on liberal indi-
vidualism.
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Sunna: “Tradition.” The word sunna strictly meant a legal precedent from
which Muslim jurist could derive further laws for the growing needs of the
community. The term also conveys the “Tradition” (with capital “T”) to indicate
the information that was handed down to posterity—a hadith-report, collected
and compiled to form the basis for legal-ethical rulings.

ta‘arud al-dararayn: The rule that requires to consider the “contrariety be-
tween two harms” in order to reach a right solution.

takhyir, al--  The rule that allows a person to choose between two courses of ac-
tion in a moral situation, like the permission for a woman to prefer herself over
her child in a dire situation like a pregnancy that threatens her well-being.

taslit:  The rule that recognizes the absolute “right of discretion” of an owner
over all his possessions.

Theodicy: A theological doctrine that attempts to justify the omnipotence of
God in the face of earthly evil and suffering. Theodicy in the Qur’an remains
marginal. It is not a major concern of the Qur’an to show that a good God does
not commit evil; rather, the concern is to generate faith in God’s wisdom and
power over all of his creation. Further, the Qur’an does not impute evil to God.
Evil is clearly ascribed to human arrogance and disbelief.

‘urf, al-:  “ordinary language”; the conventional and customary sense of terms
used in social transactions. It is regarded as one of the important sources in de-
riving judicial rulings based on conventions and customs of the region. Since
the use of public good as an important source for change of rulings at times
depends on local custom and convention, Muslim jurists have also discussed
al-‘urfin the context of legal methodology.

‘usr wa al-haraj, al-- Most commonly cited juridical principle of “Protection
against distress and constriction,” applies to social relations and transactions,
which must be performed in good faith but are independent of religion.
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Notes

CHAPTER 1

1. The full title used by Sunni Muslims to designate themselves as the bearer of
the only true and real Islam is ahl al-sunna wa aljama‘a, meaning the “people of tradi-
tion and community.”

2. They use shi‘at ‘ali as their proper designation, meaning “supporters” or “pat-
tisans” of ‘Ali. Hence their claim to validity is connected with the acknowledgement
of a rightful Imam from among the descendants of the Prophet. The last in the line of
these Imams is believed to be living an invisible existence since his disappearance in
940 CE.

3. Literally, the principle translates: “There shall be no harming, injuring, or
hurting, [of one person by another] in the first instance, nor in return, or requital, in
Islam.” See Edward William Lane, An Arabic-English Lexicon, offprint ed. (Beirut: Li-
brairie du Liban, 1968), 5:1775. In this work I will refer to this principle as the principle
or the rule of “No harm, no harassment.”

4. Wael B. Hallaq, Authority, Continuity and Change in Islamic Law (Cambridge:
Cambridge University Press, 2001), 131-32 lists the manner in which preponderance
was determined in terms of which rule or rationale had the force of settling the dis-
pute about the probable outcome of the quandary.

5. George Hourani, Islamic Rationalism: The Ethics of ‘Abd al-Jabbar (Oxford: Clar-
endon Press, 1971). For full discussion of this and Majid Fakhry’s works see chapter 2.

6. See Abdulaziz Sachedina, The Islamic Roots of Democratic Pluralism (New
York: Oxford University Press, 2001), where I discuss the universalism founded upon
“equality in creation” in the revealed texts. I have further developed this moral dis-
course in my forthcoming study on Reform through Human Rights: Islamic Political
Theology (New York: Oxford University Press, 2009).
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7. Abdolkarim Soroush, Reason, Freedom, and Democracy in Essential Writings of
Abdolkarim Soroush, trans. and ed. M. Sadri and A. Sadri (New York: Oxford University
Press, 2000), in several places introduces the crisis of epistemology in juridical sci-
ences caused by traditional moralism and dogmatism.

8. See, for instance, several books authored by Khaled Abou El Fadl on these
themes more particularly his work on Islam and the Challenge of Democracy: A Boston
Review Book, ed. Joshua Cohen and Deborah Chasman (Princeton, NJ: Princeton Uni-
versity Press, 2004).

9. See: David Heyd, ed., Toleration: An Elusive Virtue (Princeton, NJ: Princeton
University Press, 19906).

10. George Hourani, Reason and Tradition in Islamic Ethics (New York: Cambridge
University Press, 1985), 17 introduces the latter distinction in deontological norms.

1. Sayyid Murtada Taqavi, “Tahavvul-i mavdi‘at dar figh,” in Majalla-i figh-i ahl-i

bayt 3 (1365/1987): 207—20.

CHAPTER 2

1. Edmund Pellegrino, Patricia Mazzarella, and Pietro Corsi, eds., Transcultural
Dimensions in Medical Ethics (Frederick, MD: University Publishing Group, Inc.,
1992), 13.

2. By “scriptural” I mean not only that which is regarded by Muslims to have
been revealed to Muhammad, the Prophet, by God; but also the pattern of conduct of
Muhammad himself, usually known as the sunna. In other words, “scriptural” also
denotes the normative in Islam. Throughout this work I have rendered sunna with
capitalized “T” in the translation of this technical term (Tradition), which refers to all
that is reported having been said, done, and silently confirmed by the Prophet. The
translation of hadith (the vehicle of the sunna, through which it is reported) is rendered
with lower case “t” (tradition) or simply hadith-report. The Sunna (=the Tradition) in
religious sciences is composed of major compilations of the hadith-reports, which
include the six officially recognized collections of the sahih (‘sound’ traditions) among
the Sunni Muslims, and the four Kutub (“books”) among the Shi‘ites.

3. In the recently published essays in the volume edited by Edwin R. DuBose,
Ronald P. Hamel, and Laurence J. O’Connell, A Matter of Principles? Ferment in
U.S. Bioethics (Valley Forge: Trinity Press International, 1994), various authors have
critically assessed the relevance of principle-oriented bioethics in the context of grow-
ing consciousness about the need to meet the demands of ethical pluralism in the
multicultural society of North America. There is no doubt that bioethicists need both
principles and rules to determine why some moral judgments lead us to classify an ac-
tion as prohibited, required, or permitted.

4. Besides G. I. Serour and K. Zaki Hasan’s contributions in Principles of Health
Care Ethics, ed. Raanan Gillon and Ann Lloyd (Chichester, UK and New York: John
Wiley & Sons, 1994), Hassan Hathout has also attempted to delineate the legal theory
in his article, “Islamic Concepts and Bioethics,” 103-17. A word of caution is appropri-
ate here about the way the term “Islam” appears in these articles by Muslim scholars.
In all these articles “Islam” conveys a normative religious system with its timeless
norms that all Muslims accept as revealed in the Qur’an, the Muslim scripture, and
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as provided in the traditions of the Prophet Muhammad, the Sunna. There is little, if
any, acknowledgement of Islam as a cultural system or as a civilization (the other two
senses in which the term appears), with its secular, intellectual resources engaged in
dialectical and dialogical relation with heterogeneous elements with which it came
into contact through its phenomenal territorial expansion between North Africa and
Indonesia. I believe that such an acknowledgement is necessary for understanding the
dominant features of the Islamic worldview that determine its specific approach to the
practical dilemmas that lead to reflection.

5. By moral-theological discourse I mean an organized group of humanly
conditioned statements about the everyday experience of living as a member of an
organized religious group. Ostensibly, these statements also reflect practice, because
they are situated within a certain set of conditions that make them possible and put
them in relation to other similar statements, past, present, and future. In this sense,
moral-theological statements are not devoid of the reality of the practical world. Rather,
as practical acts undertaken by the believers, they always refer and feed back to that
world. Hence, theological and ethical discourse in Islam, which appears as a closed
system of formalized discourse, is a temporally conditioned practical knowledge posi-
tioned in an ever-changing flux of possibilities and of other ways of understanding the
moral dilemma of living as a conscientious believer. In order to present critical per-
spectives to principles and rules that lead to general action guides in Muslim bioethics,
one cannot afford to neglect moral-theological discourse dealing with the theoretical
framework that allows for specific practical religious-moral decisions.

6. G. L. Serour, “Islam and the Four Principles,” in Principles of Health Care Eth-
ics, ed. Raanan Gillon and Ann Lloyd (New York: John Wiley & Sons, 1994), 75-91; and
K. Zaki Hasan, “Islam and the Four Principles: A Pakistani View” in ibid., 92-103.

7. In her recently published work entitled Islamic Medical Ethics in the Twentieth
Century (Leiden: E. J. Brill, 1993), Vardit Rispler-Chaim seems to be suggesting that
there is no tradition of medical jurisprudence in Islam under which issues pertain-
ing to bioethics would have been naturally discussed, and hence she differentiates
medieval ethics from contemporary medical ethics. Furthermore, she complains about
the dearth of written materials on the latter subject. The underlying problem in such
assertions is to regard Islamic legal and ethical discourse as separate domains. Quite
to the contrary, the revealed law of Islam includes various issues that we specifically
categorize as issues of bioethics today. These rulings are scattered all over the juridi-
cal corpus, and, in the recent decades, especially following certain Western medical
education curricula, courses in medical ethics, including medical jurisprudence, have
been introduced in many parts of the Islamic world. The prominent Iranian Baha‘i
physician and ethicist at University of Mashhad, Dr. Eshraghi, compiled the earliest
text in Persian dealing with bioethical issues in Islam for medical students. There are
now published works in Iran, Iraq, and Egypt that systematically deal with these issues
under their modern rubrics. See my general article on “Islam” and the one on “Iran”
coauthored with Eshraghi in the Encyclopedia of Bioethics (New York: Macmillan, 1995),
where [ provide the list of published works dealing with biomedical ethics in Iran.

8. To speak about such a possibility in the highly politicized “theology” of inter-
national relations is not without problems. Like the development language for which
modern Western society provides the model that all peoples in the world must follow,
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any suggestion of creating a metacultural language of bioethics runs the risk of being
suspected as another hegemonic ploy from Western nations. However, there is a fun-
damental difference in the way development language is employed to connote Western
scientific, technological, and social advancement, and a biomedical vocabulary that
essentially captures universal ends of medicine as they relate to human conditions

and human happiness and fulfillment across nations. It is not difficult to legitimize
bioethical language cross-culturally if we keep in mind the cultural presuppositions of
a given region in assessing the generalizability of moral principles and rules.

9. The method of problem resolution offered by Muslim jurists actually leads
to furthering such paternalistic policies. In most practical judgments, Muslim jurists
make a reference to the “experts” in the medical profession, almost surrendering to a
physician’s expert opinion in each case of an ethical dilemma—for instance, a termi-
nally ill or brain-dead patient. It certainly reflects their inability to equip themselves
with minimum technical information and to search for appropriate principles and
rules in the legal theory to formulate more just decisions.

10. Contemporary moral discourse has been aptly described as “a minefield of
incommensurable disagreements.” Such disagreements are believed to be the result
of secularization marked by a retreat of religion from the public arena. Privatization
of religion has been regarded as a necessary condition for ethical pluralism. The es-
sentially liberal vision of community founded on radical autonomy of the individual
moral agent runs contrary to other-regarding communitarian values of shared ideas
of justice and of public good. There is a sense that modern, secular, individualistic
society is no longer a community founded on commonly held beliefs of social good
and its relation to responsibilities and freedoms in a pluralistic society. See Heyd, ed.,
Toleration.

1. Ann Elizabeth Mayer, Islam & Human Rights: Tradition and Politics (Boulder,
CO: Westview Press, 1991), in chapter 1 on “Comparisons of Rights Across Countries,”
has endeavored to analyze charges of cultural relativism against the Universal Declara-
tion of Human Rights made by Muslim governments guilty of violating human rights
of their peoples. However, in the process of arguing for the universal application of
the UDHR document, she has paradoxically led to the relativization of the same by
ignoring the historical context that actually produced the UDHR in the first place. See
my review of her book in the Journal of Church and State 34, no. 3 (summer 1992):
614-16.

12. Tom L. Beauchamp and James F. Childress, Principles of Biomedical Ethics, 5th
ed. (New York: Oxford University Press, 2001).

13. The deontological ethical norms determine the rightness (or wrongness) of
actions without regard to the consequences of such actions. By contrast, the teleologi-
cal norms determine the rightness (or wrongness) of actions on the basis of their con-
sequences of these actions.

14. See above note 3 for the reference to the article. Recent publications in Urdu
on the subject of new rulings in Islamic jurisprudence indicate a growing interest in
the deliberations of the Majma’ al-fighi al-islami (Islamic Juridical Council) in Saudi
Arabia, with chapters in India and Pakistan, and participation of ulema in these two
countries in formulating fresh juridical decisions in bioethics. Jadid fighi mabahith, ed.
Mawlana Mujahid al-Islam Qasimi (Karachi: Idarat al-Qur'an wa al-‘Ulim al-Islamiya,



NOTES TO PAGES 31-36 235

1409/1989), vol. 1, deals with the proceedings of the seminar in which Indian and
Pakistani ulema presented papers on various new issues, including organ transplant
and birth control.

15. The usual practice among Muslim jurists is to end their judicial opinion
(fatwa) with a statement allah ‘alim, that is “God knows best,” indicating that the
opinion was given on the basis of what seemed most likely to be the case (zann), rather
than claiming that this was an absolute and unrebuttable (gat‘) opinion, which could
be derived only from the revelatory sources like the Qur’an and the Traditions.

16. Hourani, Islamic Rationalism, calls the Mu'‘tazilite theory of ethics “rationalist
objectivism” because natural human reason is capable of knowing real characteristic of
the acts, without the aid of revelation. Majid Fakhry, Ethical Theories in Islam (Leiden:
E.]. Brill, 1991), 3543, regards this as quasi-deontological theory of right and wrong
in which the intrinsic goodness or badness of actions can be established on purely
rational grounds. Hourani calls the Ash‘arite theory of ethics “theistic subjectivism”
rather than “ethical voluntarism” because the value of action is defined by God as the
judge and observer. However, since it is the divine will that is the determinant of right
and wrong, it would be more meaningful to retain voluntarism in this particular type
of divine command ethical theory. See Majid Fakhry, “The Mu‘tazilite View of Man,” in
Philosophy, Dogma and the Impact of Greek Thought in Islam (Brookfield, VT: Variorium,
1994), 107-21, and his Ethical Theories, 46—55. Further refinement in specifying the
Ash‘arite theory on the basis of Fakhry’s discussions is provided by Richard M. Frank,
“Moral Obligation in Classical Muslim Theology,” The Journal of Religious Ethics, Vol.
IT (1983): 207, where he regards Ash‘arite ethics “a very pure kind of voluntaristic
occasionalism.”

17. Madkar, Muhammad Sallam, Mabahith al-hukm ‘inda al-usiliyin (Cairo: Dar
al-Nahda al-‘Arabiya, 1960), 1:169.

18. Ibid., 162.

19. Ghazali, Muhammad b. Muhammad al-, Kitab al-Mustasfa min ‘ilm al-usiil
(Cairo: Bulaq, 1904-7), 1: 56—57; Madkur, Mabahith, 1:168.

20. Hourani, Islamic Rationalism, 56. In chapters 3 and 4 Hourani outlines the
definitions of the ethical categories and contrasts them with the Shari‘a categories.
The distinction between the subjectivist and objectivist ethical theories is made clear
by expounding divine commands and prohibitions as they relate to the two categories
of ethical/legal acts: obligatory and evil, respectively. See, in particular, chapter 4 on
“Evil.”

21. Tasi, Muhammad b. al-Hasan al-, Tamhid al-ustl dar ‘ilm-i kalam-i islami,
being a translation of the commentary on al-Sharif al-Murtada’s section on theology in
Jumal al-ilm wa al-‘amal, trans. ‘Abd al-Muhsin Mishkat al-Dini (Tehran: Anjuman-i
Islami-yi Hikmat va Falsafe-yi Iran, Tihran, 1358 Sh/1980), 208 equates the ethical
category of wajib with the Shari‘a category of fard and maktub. In both cases, according
to Tusi, who represents the rationalist objectivism followed by the Shi ite theologian-
jurists, the categorization of the generic terms of ethics and Shari‘a are defined by
some relation of desert or blame. See also a good summary of the Sunni position on
the ethical-legal classification of human acts in Madkur, Mabahith, 1:168—73.

22. There is much disagreement among theologian-jurists in the matter of the
definition of wajib. The difficulty stems from the way an act is attributed to the agent.
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Those who regard human activity to be the result of human free will define wajib as an
act whose omission deserves punishment. The term “deserves” imputes the respon-
sibility of the omitted act entirely to the agent. On the other hand, those who regard
human activity to be the result of the Divine will define the wajib act as decreed by
God, for the omission of which the agent is legally (shar‘an) censured. For these and
other theological views and their analysis, see Juwayni, al-Tmam al-Haramayn Abu al-
Ma‘ali ‘Abd al-Malik b. ‘Abd Allah al-, al-Burhan fi usil al-figh (Cairo: Dar al-Anar, 1400
AH/1976), 1:308—-10. For the Mu‘tazili and Shi'i views and objections see Tusi, Tamhid
al-ustil, 203—4.

23. Muslims in general believe that a true understanding of any matter related
to the faith in the hereafter is impossible without divine revelation. If we are to un-
derstand anything related to God, God himself must tell us. God tells people who
he is by speaking through the prophets. His words are recorded in the books of the
prophets, that is, the scriptures. Hence, in understanding God and his plans for
humanity we must rely on the Qur’an as God’s revelation to humanity. As for the im-
pending harm in the hereafter for those who disobey God, this is known through the
Qur’an.

24. Fakhry, Ethical Theories, 33—34.

25. Madkur, Mabahith, 1:168-69.

26. Muzaffar, Muhammad Rida, Usul al-figh (Najaf: Dar al-Nu‘man, 1966), 2:24;
Tusi, Tamhid al-usiil, 205; Ghazali, Mustasfa, 1:61. Hourani, Islamic Rationalism, 44—45;
Fakhry, Ethical Theories, 32—34.

27. Juwayni, Burhan, 1:309-10; Hourani, Islamic Rationalism, 44—47.

28. Mugzaffar, Usiil, vol. 2 discusses the objectivist ethics in Shi‘ite Islam and
how it is related to the juridical definition of wajib. See also: Ttsi, Tamhid al-usiil,
2057

29. Juwayni, Burhan, 1:310; Ghazali, Mustasfa, 1:61.

30. Madkur, Mabahith, 1:169.

31. Ghazali, Mustasfa, 1:56—58.

32. Hourani, Islamic Rationalism, 37; Juwayni, Burhan, 1:309.

33. Juwayni, Burhan, 1:310 gives the Sunni definition: “[wajib] is an act required by
the Lawgiver, whose omitter is legally (shar‘an) blamed. Indeed, as we have mentioned,
the meaning of wajib is that “required by the Lawgiver”; whereas Ghazali, Mustasfa,
vol. 1, 39, captures the general Ash‘ari definition: “wajib has no meaning but what God
the exalted has made necessary and commanded, with threat of punishment for omis-
sion; so if there is no revelation what is the meaning of wajib?”

34. Frank, “Moral Obligation in Classical Muslim Theology,” 206-7.

35. Ibid., 214-15. See also Madkur, Mabahith, 1:170.

36. Tusi, Tamhid al-usil, 207; Muzaffar, Usil, 2:24-25; Hourani, Islamic
Rationalism, 103.

37. In Thya ‘uliim al-din (Cairo: 1334/1916), 1100, Ghazali argues that good and
evil are relative to the end specified: “The evil (qabih) is what is incompatible with ob-
jective, so that something may be evil in one individual’s opinion, good in another’s;
for it conforms to the end of one, but not the other.”

38. Juwayni, Burhan, 1:87-88; ‘Allama al-Hilli, al-Hasan b. Yasuf al-Mutahhar al-,
Kashf al-murad fi sharh tajrid al-itigad (Mashhad, Kitab-furtishi Ja‘fari, n.d.), 185, sum-
marizes the Sunni-Ash‘arite view: “As for the Ash‘arites, they maintain that good and
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evil are made known by the revelation (shar‘): whatever the revelation commands is
good and whatever it forbids is evil. Had it not been for the revelation, there would be
no good and no evil. If God had commanded what He has forbidden, the evil would be
turned into the good.”

39. ‘Allama al-Hilli, Kashf al-murad, 186; Hourani, Islamic Rationalism, 103.

40. ‘Abd al-Jabbar al-Asadabadi, al-Mughni fi abwab al-tawhid wa al-‘adl, vol. 6,
pt. 1 (Cairo: 1361/1942), 9, 31.

41. Ghazali, Mustasfa, 1:56-57.

42. Hourani, Reason and Tradition, 143.

43. Ghazali, Mustasfa, 1:61-62.

44. Tbid., 1:58.

45. Hourani, Islamic Rationalism, 32 compares W. D. Ross’s “prima facie duty”
with Qadi ‘Abd al-Jabbar, the Mu‘tazilite rationalist's view about the principle that lying
is wrong, so long as it does not come into conflict with a more insistent ethical consid-
eration. The Qadi maintains that certain things are sometimes good and sometimes
evil, depending on the presence and strength in them of a few components pertinent
to value. This is a way of saying that injury is prima facie wrong, therefore prima facie
evil, and that an actual injury may be made right by the presence of compensating
prima facie aspects.

46. Also known as “deductivism,” it is used in Islamic law to justify a judicial
decision when theoretical reasoning based on normative precepts and rules derived
from a textual ruling, together with the relevant facts of a case, support an inference to
the correct or justified judgment. For further details that equally apply to Islamic ethi-
cal deductivism see James F. Childress, Practical Reasoning in Bioethics (Bloomington:
Indiana University Press, 1997), 17-21.

47. The other two terms commonly used by Muslim theologians as synonyms
for sam* (literally, “heard”) and constrasted with ‘aql are nagl (“transmitted”) and shar
(related to revealed law and its sources). Understood as revelation or “transmitted” re-
velatory sources, the terms indicate that the referential point in this kind of knowledge
is sacred, whether God or the Prophet of God, and as such beyond rationalization. See
Hourani, Islamic Rationalism, 17—30.

48. A.]. Arberry, Avicenna on Theology (London: J. Murray, 1951), 6476 is the
translation of Ibn Sina, Kitab al-najat.

49. Frank, “Moral Obligation in Classical Muslim Theology,” 204-23.

50. Hourani, Islamic Rationalism, especially 29—33, 62-81.

51. Mohammad Hashim Kamali, Principles of Islamic Jurisprudence (Cambridge:
Islamic Texts Society, 1991), chapt. 12.

52. Ibn Qudama, ‘Abd Allah b. Ahmad, Rawdat al-nazir wa jannat al-manazir
(Riyad: Jami‘at al-Imam, 1399/1979), 169; Ghazali, Mustasfa, 174; Ibn Badran al-Di-
mashqi, al-Madkhal ila madhhab imam Ahmad ibn Hanbal (Beirut: Mu'assasa al-Risala,
1401/1981), 93.

53. Ghazali, Mustasfa, 174. This is also the opinion ascribed to Khwarazmi with
the difference that he says maslaha means to preserve the aims of the law in order to
ward off corruption. See Shawkani, Muhammad b. ‘Ali b. Muhammad al-, Irshad al-fuhiil
ila tahqiq al-haqq min ‘ilm al-usul (Beirut: Dar al-Fikr, 1412/1992), 403.

54. Razi, Muhammad b. ‘Umar b. al-Husayn al-, al-Mahsiil fi ilm al-usiil al-figh
(Riyadh: Jami‘at al-Imam, 1400/1979), 5:218-19.
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55. Ibn Amir Haj, Muhammad b. Muhammad, al-Taqrir wa al-tahbir (Beirut: Dar
al-Fikr, 19906), 3:201.

56. Shawkani, Muhammad b. ‘Ali b. Muhammad al-, al-Darari al-mudi’a (Beirut:
Dar al-Jil, 1407/1987), 1:344.

57. Ghazali, Mustasfa, 174. Ghazali’ “Five Purposes” (al-maqasid al-khams) has
become an accepted phrase in the Sunni works on legal theory and is often quoted in
discussions about the principle of maslaha. See: Shawkani, Irshad al-fuhul, 216.

58. Ghazali, Mustasfa, 1:286-87.

59. Shatibi,Ibrahim b. Miisa b. Muhammad al-, al-Muwafigat fi usil al-shari‘a
(Beirut: Dar al-Ma‘rifa, n.d.), 2:4-3, believes that legislating laws and promulgating
religions should promote the welfare of humanity. Furthermore, he maintains that
even when theologians have disputed this doctrine pointing out, as the Ash‘arite theo-
logian Razi has done, that God’s actions are not informed by any purpose, the same
scholars in their discussions on legal theory have conceded to the notion, however in
different terms, that divine injunctions are informed by God’s purpose for humanity.
Shatibi clearly indicates that deduction of divine injunctions provides evidence about
their being founded upon the doctrine of human welfare, to which Razi and other
Ash‘arites are not opposed.
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quran (Beirut: Mu'assasa al-Alami, 1972), 16:277 and other places for similar usage.

24. Early sources mention the delegation of women coming to the Prophet and
asking him to explain why women could not participate in jihad and die as martyrs like
men to enter the Paradise without reckoning since all their sins were forgiven by God.
In response the Prophet is reported to have mentioned the jihad women engaged in
when giving birth to a child and the reward they earned as men did when they fought
and died in the path of God.

25. Zaydan, ‘Abd al-Karim, Al-Mufassal: Ahkam al-mar'a wa al-bayt al-muslim
(Beirut: Mu’ssasa Risala, 1417/1997), 390—-91, has discussed all the possible procedures
of artificial insemination from a Sunni point of view, citing different schools of legal
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information that is utilized by the family or other surrogate decision makers at that
critical moment when the patient’s severe health condition becomes irreversible.

49. Bukhari, Sahih, Kitab al-marda , vol. 7, hadith 582. The tradition is reported
on the authority of the Prophet when he said: “There is no disease that God has cre-
ated, except that He also has created its treatment.”

50. Tawhidi, Abu al-Hayy, al-, al-Mugtabasat (Kuwayt: Dar al-Su‘ad al-Sabah, 1992).

51. All compilations of traditions like the Sahih of Bukhari and Sahih of Muslim,
have sections that report the Prophet’s instructions in the matter of nutrition and its
impact on human health. In one tradition he says: “If people eat in moderation, they
will have healthy bodies.” See: Barqi, Ahmad b. Muhammad b. Khalid al-, al-Mahasin
(Qumm: al-Majma“ al- ‘Alami li-Ahl al-Bayt, 1416/1995), vol. 2, Kitab al-ma’akil, Bab al-
iqtisad fi al-’akl wa al-miqdarih [The book of foods, section on moderation and quan-
tity of eating].

52. Bukhari, Sahih, Kitab al-marda, hadith 545.

53. Ibid., hadith 548.

54. The principle, as I have elaborated in chapter 2, is regarded as the most im-
portant source of all decisions affecting interpersonal relationships. Hence, it can be
regarded as the corner stone of social ethics in Islam. In some important ways it re-
sembles in its terms to the principle of nonmaleficence, in particular when distinctions
and rules about life-sustaining treatments consider the distinction between killing and
letting die, which in turn draws on the act-omission and active-passive distinctions.

CHAPTER 7

1. In January 1994 Muslim jurists and medical professionals gathered in Abu
Dhabi to discuss the new medical advancements in the field of organ transplants. One
of the critical subjects that was taken up by some scholars was the problem of brain
death criteria as distinct from the criteria provided in the Shari‘a, and whether the
religious scholars could endorse the former and allow organ retrieval while the patient
was kept ventilated. The interview given by Dr. Muhammad ‘Ali al-Barr, who is also a
first rate scholar of Islamic law and ethics, points out the need to wait long enough to
determine brain death before harvesting the transplant organs, because the only way
to make sure that the brain functions have ceased permanently is to give more time.
See: Majalla al-‘Alam no. 514 (Jan. 1994): 53-55.
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32. For the Sunni accommodation of forbidden rulings that have been permit-
ted when necessary see Muhammad Na‘im Yasin, Abhath fighiya fi qadaya tibbiya
mu ‘Gsira (Amman: Dar al-Naf2’is, 1096/1416), 156—58; For the Shi‘ite endorsement of
this methodology see al-Sayyid Muhsin al-Kharrazi, “Zira‘ al-a‘da’,” pt. 1, Figh ahl al-
bayt 5, no. 18 (1421/2000): 102—4.

33. Kharrazi, “Zira‘ al-a‘da’,” pt. 1, 105-6, takes up the question of hardship
suffered by others in the family because of the unilateral decision of one member to
donate an organ. Such acts of altruism based on a person’s autonomous decision are
culpable in the Shari‘a because of the harm, however unintentional, they can cause to
others in the family.

34. Jad al-Haqq ‘Ali Jad al-Haqq, “Nagl al-a‘da’ min insan ila akhar,” al-Fatawa al-
islamiya, 10:3702-15; Sukkari, Nagl wa zira‘a al-a‘da’, 89 explicitly denies the right of
an individual to benefit from his body, even when he recognizes that he has a right of
control over it, except in performing services (‘ibadat ) to God, earning a living by work-
ing, and so on. But a right of discretion over an organ or body is absolutely lacking.

35. Kharrazi, “Zira‘ al-a‘da’,” pt. 1, 1045 takes up the question of the limits on
saving the life of another by donating a vital organ. Such a decision cannot be based on
an individual’s right to self-determination about one’s person without fully accounting
for one’s duties to the members of the family who might be dependent on the donor
for their livelihood. This jurist underlines the importance of mutuality in ethical deci-
sions that might harm others inadvertently.

36. I am aware of the fact that, for instance, in the document published in Saudi
Arabia on kidney transplants there is a clear distinction made between Saudi and non-
Saudi patients in order of priority as recipients of kidney transplants. Such discrimina-
tion violates the humanitarian principles of Islam.

37. Kharrazi, “Zira‘ al-a‘da’,” pt. 2, in Figh ahl al-bayt, 6, no. 21 (1422/2001),
29-30 explicitly rules that it is permissible to retrieve an organ from a prisoner of war,
whether alive or dead, even if there is no permission, because whether living or dead
his person is not inviolable. However, retrieving an organ from “protected peoples”
(dhimmi = Jews, Christians, Zoroastrians) requires their permission, if they are living,
as part of the respect accorded to them in the contract. But if it is a dead body, then
there is no need for permission, because the contract is terminated upon death. How-
ever, if the contract states that their dead bodies will not be desecrated, then it is not
permissible to retrieve organs from them, unless their guardians permit it.

38. Kulayni, Kafi, 6:255; 3:212.

39. For example, Q. 2:145 reads: Say: “I do not find, in what is revealed to me,
aught forbidden to him who eats thereof except it be carrion (mayta), or blood out-
poured, or the flesh of swine. . . .” The prohibition specifically deals with the consump-
tion of carrion rather than its sale.

40. Tavakkuli, al-Tarqi‘ wa zar* al-a'da’, 269.

41. Kasani, Bada’i al-sand’i‘ fi tartib al-shara’i’, 7:3u-12; 297; 213; 236.

42. Legal scholars representing different Sunni and Shi‘ite schools have a variety
of opinions on the subject. Hence, they have ruled from permission to prohibition to



260  NOTES TO PAGES 188-189

donate different organs of the body. For instance, the Hanafi scholars have allowed
using animal bones for treatment, but have regarded it as reprehensible to use human
and swine bone for similar purpose because it is forbidden to make use of both. See
Majma* al-‘anhar fi sharh al-Abhar, 2:525. According to another Hanafi scholar, Ibn
‘Abidin, Hashiya, 5:58, human beings have dignity (mukarram), regardless of their
faith. Hence, even a non-believer has dignity. Consequently, any contract that leads

to dishonor him and reduce him to some kind of non-animated existence is non-
permissible, actually null and void. Accordingly, the sale of any part that can be sepa-
rated from him like hair and nails is void and these must be buried.

43. Tbn ‘Abidin, Hashiya, 3115, Ibn Qudama, Mughni, 4:304, and other Sunni
jurists maintain that it is forbidden to sell any part of the human body; whereas, al-
Khi'i and a number of other Shi‘ite jurists maintain the permission to sell all organs
of a living person, except eyes. See Majmii‘a-yi maqalat seminar-i didgah-hay-i islam dar
pizishki (Mashhad: Ferdowsi University Press, 1992), 2:510.

44. Sukkari, Nagl wa zira‘a al-a‘da’, 182-83.

45. Qurtubi, Jami‘li-ahkam, 1:599-602.

46. Bukhari, Sahih, 3169, hadith 167.

47. 1bid., 3:174, hadith 180.

48. All compilations of the hadith relate traditions in praise of the practice of
cupping as a valid method of maintaining health and cite numerous instances in the
life of the Prophet and his companions as an authoritative precedent. Some traditions
approve cupping while a person is fasting since the technique was employed to suck
out blood or while on pilgrimage. See, for instance, ibid., 9:227, hadith18.

49. The verse appears in the context of divorce when the woman’s rights are
explained. One of the situations under these circumstances is if she happens to be
pregnant. The verse makes it clear that if she is pregnant then it is the husband’s duty
to maintain her financially until she delivers, even if this takes full nine months. And,
if she is willing to suckle the child, the husband must pay her something in return, ac-
cording to what is just and fair.

50. Bukhari, Sahih, 7:15 has a rubric that reads: “Prohibited to you are your
mothers who have suckled you [Q. 4:23]: Marriage is prohibited between persons hav-
ing a foster suckling relationship corresponding to a blood relationship.” In the tradi-
tion that follows the Prophet declares: “Foster suckling (al-rida‘a) relationships make
all those things unlawful which as unlawful through corresponding birth (wilada) rela-
tionships.”

s1. Yusuf al-Qaradawi, “Buntik al-halib,” Majalla majma‘ al-fighi al-islami 2, no. 1
(1986/1407): 385-4006 has disagreed with the ancient jurists on the definition of “suck-
ling.” According to the Hanafi, Maliki and Shafi4 jurists, suckling is understood as
any milk that gets into the stomach of an infant through the mouth or nose. The pro-
hibition of marriage applies when the milk is given through mouth or nose, because
milk given thus contributes to the growth of bone and flesh and is similar to suckling.
Some have maintained that milk taken through nose does not lead to consanguinity
and consequential prohibition of marriage. Suckling involves sucking (imtisas) and in-
timate touching (iltisaq) which is manifested in motherly kindness which is the main
cause for foster relationship. The absence of such closeness in milk-banks rules out
the problem of consanguinity. Moreover, if the milk is collected from different donors
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then there occurs a doubt in the specific identity of a woman whose milk the child
has drunk. In such circumstances, as the Hanafi jurists have ruled, suckling the child
with this mixed milk does not lead to its prohibition. This is al-Qaradawi’s argument.
However, this opinion has been challenged by others. A scholarly response has been
offered by Muhammad ‘Ali al-Barr, “Buniik al-Halib,” of Majalla majma’ al-fighi al-
islami, no 1, 391-406, with an explicit recommendation that there is no need to estab-
lish milk banks in the Muslim world. Moreover, all the Sunni jurists are in agreement
that suckling leads to consanguinity and, therefore, it is forbidden without any proper
regulation regarding the identity of the child and its relations with other children
breastfed by the same woman.

52. Bukhari, Sahih, 9:121, hadith 107; Abi Dawid, Sunan, 6:98-99, shadith
3300.

53. See the detailed examination of this and other opinions among the Sunni ju-
rists in al-Sukkari, Nagl wa zira‘a al-a'da’ al-adamiya, 191-206.

54. Nawawi, Minhaj al-alibin (Beirut: Dar al-Fikr, 1978), 1:190; Shirbini, Mughni
al-muhtaj li-ma‘rifa alfaz al-minhaj al- (Beirut: Dar al-Fikr, n.d.) 190-91.

55. See the article by Murtada Tahiri, “Ahmiyat-i bihdasht-i dahan va dandan az
didgah-i islam,” in Majmii‘a-yi maqalat seminar didgah-hayi islam dar pizishki (Mash-
had: Ferdowsi University Press, 1371/1992), 145-59 and the primary sources cited
therein. There are numerous traditions in the Sunni and Shi‘ite sources that describe
the merits of brushing one’s teeth several times everyday. The extreme emphasis on
personal hygiene, including dental and physical cleanliness, is underscored by requir-
ing ritual washing and recommending brushing one’s teeth before each of the five
daily prayers. In the sections dealing with ritual purity (tahara), the compilers relate
various traditions in which the Prophet’s own practice serves as the major source of
cleanliness and beautification of one’s appearance. For instance, Abu Dawud, Sunan,
1:12—16 relates various occasions during which brushing one’s teeth is recommended,
and dental cleanliness is regarded as one of the ten natural instincts (fitra), which in-
clude cutting of nails, trimming of beard, and so on.

56. Sukkari, Nagl wa zira‘a al-a'da’, 233.

57. Ibn Hajar, Fath al-bari, 10:377; Nawawi, Sharh, 14:106.

58. Tbn Hajar, Fath al-bari, , 10:377; Nawawi, Sharh,, 14:106.

59. Bukhari has a section with the title “Bab al-Mawstila,” which roughly trans-
lates as “fixing” one’s hair by using false hair. The verbal form in the traditions that
criticize the Arab practice of lengthening hair use ‘asala for treating baldness. See
Bukhari, Sahih, 7:305, hadith 150-54.

6o. Ibid., 10:374.

61. Shirbini, Mughni al-muhtaj, 4:310; Nawawi, al-Majmii, 9:41, 44, 45. The
Zaydi jurists also maintain the permission. See Shawkani, Muhammad b. ‘Ali, Kitab
al-sayl al-jarrar al-mutadaffiq ‘ala hada’iq al-azhar (Cairo: n.p., 1970-), 4:101. See also al-
Fatawa al-islamiya min dar al-ifta‘ al-misriya (Cairo, 1982), 7:2505-07.

62. Qurtubi, Jami‘li-ahkam, 3:1959.

63. Sayyid Yusuf al-Madani al-Tabrizi, al-Masa‘il al-mustahdatha (Tabriz:
Isma‘liyan, 1416/1996), 49.

64. Christina Matta, “Ambiguous Bodies and Deviant Sexuality: Hermaphro-
dites, Homosexuality, and Surgery in the United States, 1850-1904,” in Controversies in
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Science and Technology: From Climate to Chromosomes, ed. Daniel Lee Klienman, et al.
(New Rochelle, NY: Mary Ann Liebert, Inc., 2008), 493—505, examines the frequency
of, and justification for, surgeries meant to define male and female.

65. Al-Sayyid Muhammad al-Sadr, Ma wara’ al-figh (Beirut: Dar al-Adwa’,
1417/1996), 6:133.

66. Joan Roughgarden, “Social Selection versus Sexual Selection: Comparison
of Hypotheses,” in Controversies in Science and Technology, 42163 describes how biases
about gender and sexuality affect both conclusions about sexual selection and the lan-
guage used to discuss it.

67. Muhammad Mu'min, Majma‘ figh-i ahl al-bayt, rulings in the bulletin pub-
lished in Qumm, between 1996-98.

68. For detailed discussion on rulings that apply to corrective or cosmetic sex

change undergone by an individual see Sadr, Ma wara’ al-figh, 134—55.

CHAPTER &

1. See my essay: “Human Vicegerency: A Blessing or A Curse? The Challenge to
be God’s Caliph in the Qur’an,” in Humanity Before God: Contemporary Faces of Jewish,
Christian, and Islamic Ethics, ed. William Schweiker et al. (Minneapolis: Fortress Press,
2000), 43.

2. David J. Rothman, “Research, Human: Historical Aspects,” in Encyclopedia
of Bioethics, rev. ed. (New York: Simon & Schuster Macmillan, 1995), 4:2248-58, traces
the development of human experimentation in Western civilization. There is no com-
parable account of such experimentation in Islamic civilization, although there is an
explicit recognition of Muslim contributions to medical experimentation even in this
article when Avicenna (Ibn Sina of Arabic tradition) is quoted by Rothman without any
acknowledgement that he was a Muslim, Persian philosopher, and physician when the
reference to such a need for medical experimentation in Muslim scientific circles was
articulated by Avicenna (d. 1037) on page 2248.

3. Ibid., 2248.

4. Itis related on the authority of the Prophet, who is reported to have said:
“God has made known disease and cure, and has assigned for every disease a cure.
Hence, seek remedy [for the disease] and do not treat [your ailments] by using forbid-
den [substance].” See: Abu Dawud, Sunan, 4:6.

5. Major compilations of Muslim traditions devote a section to health and per-
sonal hygiene that was practiced by the Prophet and early community. For instance, in
Bukhari, Sahih, Bab ma yudhkaru fi al-ta‘an, 7:237-40, 44 relates the story of an epi-
demic in Syria and the discussion among the leaders about the right course of action
in dealing with it. The most revealing part of the narrative ends with what the Prophet
had taught regarding a place where an epidemic had broken out: “If you hear about it
in a region, do not approach it; if you are in the region where it has occurred, do not
leave fleeing from it.” The latter advice was certainly given to control the spread in
other areas, causing greater harm.

6. Hans Jonas, “Philosophical Reflections on Experimenting with Human Sub-
jects,” in Intervention and Reflection: Basic Issues in Medical Ethics, 7th ed., ed. Ronald
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Munson (Belmont, CA: Wadsworth/Thomson Learning, 2004), 4553, provides a first-
rate analysis of the ethical issues involved in human experimentation.

7. John H. Evans, Playing God? Human Genetic Engineering and the Rationaliza-
tion of Public Bioethical Debate (Chicago: University of Chicago Press, 2003), 1.

8. Al-Istinsakh bayna al-islam wa al-masihiya [Cloning in Islam and Christianity]
(Beirut: Dar al-Fikr al-Lubnani, 1999).

9. Ghazali, Mustasfa, 174. Ghazali‘s phrase, “Five Purposes” (al-magqasid al-
khams), as discussed in chapter 2, has become an accepted phrase in the Sunni works
on legal theory and often quoted in discussions about the principle of maslaha. See
Shawkani, Irshad al-fuhul, 216.

10. For various Muslim opinions collected from around the world see: Courtney
Campbell, “Religious Perspectives on Human Cloning,” paper commissioned by Na-
tional Bioethics Advisory Commission. In addition, for specifically Sunni opinions
expressed by their leading religious authorities, see Al-Majalla: The International News
Magazine of the Arabs, 10.894 (30 March—s5 April, 1997) and Sayyidati, no. 843, (3-9
May 1997): 62—64. For the Shi‘ite opinions besides al-Istinsakh bayna al-islam wa al-
masihiyya, see also Sadiq Ja‘far al-Hasan, ed., al-Istinsakh al-bashari fi ra’y al-imam al-
shirazi, ed. (n.p., 1997).

1. The fatwa is recorded in al-Istinsakh bayna, 305. For discussion, see Al-Majalla,
n0.894, (30 March—5 April 1997): 6.

12. Sayyidati, no. 843, p. 64.

13. Hasan al-Turabi, in his opinion on the subject, has pointed out that many
scholars have not paid attention to the various scientific facets of the issue, which they
need to examine before formulating their responses. See al-Istinsakh bayna, 307.

14. 1bid., 63.

15. Sayyidati, 62—63.

16. For instance, see the Catholic opinion expressed by Bishop Habib Pasha in Al-
Istinsakh bayna, 19—21.

17. Much of the information in this section has been collated and compiled from
a number of new studies dealing directly or indirectly with religious rulings on human
cloning. The main text with which the rulings of other jurists, both Shi‘ite and Sunni,
have been compared is Muhammad Sa‘id al-Tabataba’i al-Hakim, Figh al-istinsinsakh
al-bashari wa fatawa tibbiya (n.p., 1999). The other compilations include ‘Abd al-Mu'‘iz
Khitab, al-Istinsakh al-bashari: hal huwa didd al-mashiyat al-ilahiya? (Cairo: Dar al-Nasr,
1997); Sadiq Ja‘far al-Hasan, al-Istinsakh al-bashari,” (n.p.,1997); Ziyad Ahmad Salama,
Atfal al-anabib bayna al-ilm wa al-shari'a (Beirut, Dar al-Bayariq, 1996); Ahmad ‘Amr al-
Jabiri, al-Jadid fi al-fatawa al-sharya li-al-amrad al-nisa’iya wa al-‘agm (Amman: Dar
al-Furqan, 1994); al-Sayyid Muhammad Hasan al-Radawi, “al-Istinsakh wa ‘amaliyat
al-hindisa al-warithiya,” being the digest of the lectures by al-Ustadh al-Shaykh
Muhammad Sanad, in Figh al-tibb wa al-tadakhkhum al-naqdi (Beirut: Mu’assasa Umm
al-Qura, 1423/2002).

18. The present discussion was written without taking into consideration the re-
cent scientific discovery reported in the article that appeared on November 22, 2007 in
New York Times. Dr. James A. Thompson’s laboratory reported a new way to turn ordi-
nary human skin cells into what appear to be embryonic stem cells without ever using
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a human embryo. This has certainly eased the ethical concerns over the destruction of
human embryos that are raised in this section.

19. See “Position Statement Regarding the Use of Embryonic and Adult Human
Cells in Biomedical Research,” October 2004, issued by The American Academy of
Neurology (AAN) and the American Neurological Association (ANA), in support of the
use of human pluripotent stem cells in biomedical research.

20. See, for instance, Masa’il fi al-talgih al-sana‘, in Masa’il wa Rudid, comp.
Muhammad Jawad Radi al-Shihabi and ed. ‘Abd al-Wahid Muhammad al-Najjar
(Qumm: Dar al-Hadi, 1412/1992), 1:99. The opinion is ascribed to prominent Shi‘ite
jurist, Abt al-Qasim al-Khw'i.

21. Tbn ‘Abidin, Hashiya, 6:591.

22. See Muhammad ‘Abd al-Ghaffar al-Sharif, “Hukm al-kashf al-ijbari ‘an al-
amrad al-wirathiya” [The injunction about mandatory investigation of hereditary dis-
eases] in Buhiith al-fighiya mu‘asira, Majalla kulliya al-shari‘a wa al-ganun (Beirut: Dar
Ibn Hazm, 1422/2001), first published in Majalla kulliya al-shari‘a wa al-ganiin (Azhar
University) 18, no. 12 (2000): 236—44.

23. Ibid., 249—50. The author takes up the controversial issue dealing with the
exact time of ensoulment and the laws that were passed in the Kuwait parliament
based on the medical opinion about hereditary diseases and the parents’ right to deter-
mine whether to carry the fetus to full term.

24. Radawi, “al-Istinsakh wa ‘amaliyat al-hindisa al-warithiya,” 99-100.

25. In their October 1986 meeting the Islamic Juridical Council declared the
impermissibility of any form of artificial insemination that did not occur between
the husband’s sperm and the wife’s ovum. See Qararat wa tawsiyat majma* al-fighi al-
islami(Amman, Jordan), no. 34 (11-16 October 1986).

26. Muhammad al-Sharif, “Hukm al-kashf al-ijbari,” 225-62.
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