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Introduction to the
Third Edition

The question of religious minoritics in
the plan for the big house of Islam

ince the rise of Islam and organisation of the Muslims

and the appearance of the Islamic societies, groups of

the followers of various religions lived alongside the

Muslims in Islamic lands without adopting Islam. They pre-

ferred to live with the Muslims rather than to emigrare or be
converted,

But with the rapid spread ol Islam among various nations

of the world, and the extraordinary growth of the Islamic

wmmalt and expansion of the Islamic lands, the religious mi-
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norities did not grow so much or augment in number, inspite
of the freedom and tolerable life they enjoyed. A number of
them gradually turned to Islam, and many of them lost their
soliderity, initiative and interest in their religious expansion
and activity,

In the history of Islam we rarely meet a case in which re-
ligious minoritics have engaged in organised uprisings, com-
bats and clashes to secure their nights and freedoms.

Those rare cases were related (o particular political events
and relations, but not connected to the Islamic guestions,

The historical position of the religious minorities in the
[slamic societies and the Islamic lands was questioned with
an unbelievable astonishment with the imvasion of the west-
ern cullure of Islam. Bul since the true reason for it was the
altraction of Islam and 1ts logical Methods ol conversion as
well as the negation of compulsion or imposition of religion,
and al the samc time a spiril of co-existence, peacelulness,
and granting greater nights and freedoms, all of which were
unfamiliar or inadmissible for the western world, they made
a wrong interpretation of this magnificent historical event,

This mistaken interpretation which accused Islam and the
Muslims ol roughness and forceful imposition of religion,
rouscd the Islamie scholars to deal with the guestion lrom
two aspects in order to defend Islam.

They tried first refute this unjust accusation against the
Muslims by describing the rights and libertics granted by Is-
lam 10 the religious minorties and defining the theoretical
and junsprudential dimensions ol the questions, and survey-
ing the history of the Muslims® political, social and economic
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relations with the religious minorities even in the conditions
and cases where the Muslims did not act so much according
to jurisprudential theories.'

Although this reaction was natural by the Islamic scholars,
yet it is regreted that we should perform our duties in the
form of a reaction, and instead of taking precautions we
should wait until we are criticised and accused, and then
when we begin, Why should we confine ourselves 1o refuting
a charge instead of analysing the matter fundamentally?

Finally, what policy is 1o be edopted by a religion which
claims to have a universal mission and by an wmazah which
considers itsell commissioned 1o carry out a role in the
world, and by these two ultimate heirs of the earth and hu-
mian generation, in attaining this ultimate goal in the question
of relationships with the followers of other creeds? What
position will the religious minorities have in the lands of Ts-
lam, and what rights and liberties will they enjoy”

The question of the relationships of the Islamic lands with
non-Muslim pations and groups is one of the most important
political problems of Islam in its civil and international di-
mensions lo be mvestigated carefully with reference to the
Islamic texts and jurisprudence.

If in the past such legal and political topics have had a
mere comparalive value in presenting the theories of the
school of thought 1o prove the comprehensiveness ol Islam.
Today, especially afler the glorious victory ol the Islamic
Revolulion, its vilal and objective necessity is evident to eve-

! The two works: “The Guards of Peace and Co-extstence” and ~Tio
Rights of the Minerities "have been wrillen for this purpose.
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ryone.

In the Islamic republican order where, according to the
constitutional law of the country, all the laws and regulations
should be based on the Islamic laws and principles, and the
position of the leadership of the Revolulion should be de-
rived from religious guardianship and jurisprudence. No ex-
cuse is acceplable in neglecting investigation in the legal,
political and economic matters of Islam.

This book of “Rights of Minarities” which has been out of
stock [or many vears, is now offered to the readers in its third
edition, and 1t may be considered as the first humble step in
performing that great task. As the book was writlen twenty
vears ago under the conditions of the taghut regime, many of
its terms and expressions cannotl be clear enough in present-
ing the Islamic realitics. But the book is based on jurispru-
dential principles and the views of the great Islamic jurispru-
dents, for the compilation of which the author has spent sev-
eral vears of research and hard work, hoping that 1t will be
accepted and rewarded (by Allah).

While apolagizing for all the defects that this book may
hawve, 1 invite all the Islamic thinkers and scholars 1n whose
hearts the eternal {lame of Islam is kindled and think about
the future of Islam and Islamic Revolution, to look at this
book, not with the eye of indulgence, but with a critical atti-
tude as their duty necessitates, and with better and more ex-
planations make more perfect this humble step by a deeper
investigation and discussion of its legal, political and eco-
nomic matters which the needs of the time require.

The views of the Imam Khomeini, expressed in Al- Wassila
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about the rights of the minorities have been added 1o the

topics of the book 1o order 10 give the analysis a complete
form as a basis for further researches by the researchers.

‘Abbas-Ali “Amid Zanjani

COctober 1983
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T the nawee gt Alak,
Ll .ﬂmﬁwﬁ{, Ll byﬂﬁf

I have found no fitter and no more

Suitable opening for this book than

the following brilliant and meaningful utterances
selected from the eternal charter

of Imam Ali, peace be upon him.
e ctutlhor

GG D o not reject any kind of peace and

pact of co-exisience to which your

o o0 enemy invites you and in which there

is Allah's satisfaction; it is in peacetime that your army and

military forces will get a greater readiness and sirength, and

you will be [reed [rom vour anxieties and griels, and your
country, oo, will live in safety.

But take constant care, and be cautious of the coemy alter

making peace with him; for the encmy may oftcn approach

you 1o henefit from your negligence and take you by surprisc.
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Therefore, never abandon caution, but take care and be cver
suspicious of your optimism,”

If you conclude an agreement with your enemy or under-
iake an obligation, be faithful to your pact and carry out your
commitments in full honesty, and make your life a guarantee
for the protection of your obligations, for there 15 nothing
greater and higher than loyalty 1o a promise and agreement
among binding matters of Allah about which there exists
unanimity, zeal and interest inspite of all the differences in
people’s desires and views...

o not seek excuses in your agreement; and do not allow
any 1reason, plotlor cunning 1o enter your promise and pact,
Do not muslead your enemy by deceit and slyness. Undoubi-
edly only ignorant and miserable people show disobedience
10 Allah, ..

Allah has made promise and agreement the means of se-
cunity and has granted it 10 the people because of his Favour
and Merey. He has made it a sanctuary in the shelter of
which they may live in case and tranquility, and with the aid
of which they may gain many benefits.

Therelore, no fraud, deceit, templation, doubt or treason is
permissible. Never conclude a pact in which there is misin-
terpretation and aberration, and alter concluding it firmly and
giving your assurance, do not resort to multi-sided argu-
ments,

The dilficulty of the task in observing Allal’s pact should
not lead vou to demand its abrogation unjustly; for, you forti-
tude 1n bearing the difficultics and hardships which you hope

1o have a good cud, is better than the slyness and cunning the
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punishment of which [rightens you, and makes vou afraid ol
being called to accounts by Allah, and fail 10 sccure the pos-
sibility of being pardoned in this world and in the next, The
Imam Al (A.S)
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Chapter One
The Defenceless Aliens

A Survey of the Positive
International Laws

The Minorities Defenceless Aliens

he need for an exchange of mental and material

products of various groups of mankind from the

viewpoinl of blood, language, religion, and the spirit
of association and acquaintance among nations; and their lib-
eral feeling, and the right in the choice of dwelling and resi-
dence, have necessitated, since the remotest period of man's
social life, the inevitable mingling of various racial and relig-
ious groups in most of the inbabitted lands and countries
which have been formed.

Owing to this same lorcible mingling of the nations, few
countrics can be found whose cilizens have the same religion
and race, or whose members possess the same national char-
aclenistics desired by a person or persons or by the dominant
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majority.

It goes without saying that in every country, a ruler or a
governmenl! follows a special racial or religious or national
and citizenship policy, and makes the enjoyment of legal and
governmental protection conditional upon the conformity of
the individuals with the citizenship system of that cé:uulry.
This point 15 ever truer in the case of past nations and condi-
tions of former centuries where the system of racial and relig-
ious policy was carried oul more violently and fanatically by
their governments.

In most cases the execution of the policy resulted in the
privation of the groups which did not fall under that sysiem,
and many difficulties and restrictions were often placed upon
them. They were treated unkindly or even cruelly by the rul-
ing class and by the majority, and were in some cases lor-
tured most savagely. Consequently the question of minorities
and the protection of their legitimate rights have, for long in
the political history of the world, taken the form of an inter-
national problem to be considered and investigated,

Meaning of *Alien’

In the past a group ol minorities were looked at as aliens,
except that this term assumed a different meaning according
to the difference in the political system of each country,

In the realms where a racial system governcd, an alien was
a person whose blood, language or other characteristics did
not conform with those of the ruler or of the dominant ma-
jority,

Similarly in countries where a religious policy was [ol-
lowed and nationality was based on religion, an alien was
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considered a person who did not follow the religion of the
ruler or the dominant majority of the nation.

At the present time, too, when the citizenship of every
country is based on particular national clements, those per-
soms who lack such elements and peculiarities arc considered
aliens and & group forcign 1o, and apart from, the naton.

The nature of being an alien has undergone no change in
the so-called progressive modern times as compared with the
so-called decadent past. The only noticable difference is that
in the past it was the ruler or the ruling group that decided
who was an alien, but now he follows the law coined again
by the majority. In both cases the minority is counted as an
alien and a foreign group and an ill-matched paich upon the
garment of the nation, and a group apart from the human
clements which form a country. There exists no national
unity between the two groups of alien minority and national
majority, and the national unity is pol possible except
through a change of citizenship.

But in the system of the Islamic laws, although citizenship
is based on religion, the word “alien” has no practical appli-
cation and an individual or the religious groups can join the
group of the Islamic U/mmah by concluding a pacl or agree-
ment of dhimmah, In this way a single Ummah and pation is
formed by the union of different groups possessing different
citizenships. This point will be explained in the following
chapters.

Aliens in the Racial and Religious
Governments

Before dealing with the rights of the minorities in the [s-
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lamic legal system, it would be neeessary 1o consider briefly
the position of the aliens in past governments as well as in
the modern legal systems. For this purpose we make a survey
of their position in the following periods:

1. The period of the rule of racial and political systems
(before the establishment of the United Nations Organisa-
tion).

2. The period of the rule of the law (after the establish-
ment of the UNO),

In the countries under racial or religious governments, ali-
cus usually had, an unfortunate position excepl in rare cases,
and they were not only deprived of the sources and rights of
the official race and religion of the country, but they were
also treated badly by both the government and the people,
and owing to this treatment there often oceurred incidents
which led to group tortures, massacres and tragic scenes,

Tewish governments, which before Christ were the most
powerful and the oldest government of the time, owing 1o the
special band between race and religion in the Jewish faith
which had given it an acute form, usually followed a harsh
racial and religious policy and treated non-Jewish LIOUPS as
ammals 1o be used by the select jewish race,

The Jewish government, which was chosen by the Jewish
aation, and, for this reason could not adopt the theory of a
government formed ol various racial and religious groups, or
the formation of a world government for its goal, had but (o
adopt one of the two following plans in relation to its policy
towards the extensive non-jewish masses:

1. To destroy non-Tews and purge the land from the un-
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¢lean elements (non-Jews).

2. To enslave and exploit such groups in the interest of the
select Jewish people,

The second policy was naturally followed whenever relig-
ious fanaticism was not at its height. Bul when the conditions
resembled those of the time of the nse of Chnst and the
spread of Christian influcuce on the Jewish governments of
that time, only the policy of the anmhilation of the non-JTews
was followed.

The story of Jesus life and the tragic events of the shori
period of that greal Prophet’s mission, as well as the lorments
and torturcs suftered by his apostles at the hands of the Jew-
ish government of the time and the wanderings and home-
lessness of the Chrstians in that period, are a clear example
of the cruel conduct of the Jewish governments.! The geno-
cide of the Christians by the Jewish government of Yemen is
an example of the disgracetul bigotry of the Jewish govern-
ments and their unhuman treatment of the non-Jews.

In this fearful massacre tens of thousands of the Christians
were tragically killed and burmt in fire. Zu-Navas, o lewish
king of yemen, m a single occasion killed twenty thousand
Christians of Najran and burnt their bodies in fire.”

In the early vears of the fourth century A D., when Christi-
anity was accepted as the official religion of the Roman Em-
pires, and Christian governments and rulers held the rein of
affairs, the era of the freedom of the Christians and enslave-
ment of the Jews began.

' e Taayusts ad-Dini fil-Istam” (Religious Co-existence in Islam) pp.
20-22.
Y Thid.
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The Jews were massacred several times during the Chris-
tian governments of the Roman Empire or banished in groups
from the Roman realms. On one occasion Cyrus, king of
Iran, granted asylum to tens of thousands of exciled and
homeless Jews. In the 16th century A.D. the Muslim Otto-
man governmen! received thousands of Jews who had been
cruelly driven out of Spain and Portuagal and allowed them
1o seitle in the Islamic lands.

In many Christian couniries, the Jews were deprived of all
civil rights and were not even allowed to keep slaves which
was [ree and common in those times,

In this conncction the Encyclopedia Brifannica, writes:
“The whole of western Furope was closed 1o the Jews in the
16th century, and only in a part of northern laly and a small
part of France and Germany were they allowed some free-
dom.”

In 1648 a4 law was passed in the British parliament con-
demmning to death anyone who expressed an opinion contrary
to the principle of tninity, and i 1688 the same parliament
declared Protestantism as the official religion of the country,
and stipulated that no Catholic had the right 1o perform his
religious rites in the British realm,

In France, until the end of the 17th century im accordance
with special regulations enacted by Catholic governments,
protestants were placed under severe restrictions. They were
nol even [ree to bury their dead except at special times, and
no more than thirty people were allowed to escort the funcral,
and no more than twelve people could attend a wedding or a
baptism.

In Chrnistian governments the subject of the eliens had
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mostly a religious aspect, and the alicns suffered all kinds of
privations and restrictions and even tortures and oppressions,
without having any refuge.

The dreadful scenes and happenings which took place v
this connection in various Christian countries uniil the 17th
century, resulled in paying attention to the question of relig-
ious freedom in most of the treaties of the 17th, 18th and
19th centuries, such as the famous Ireatics of Westphalia and
Vienna. In the Paris Treaty of 1856 it was stipulated that dis-
crimination should be abolished in both its racial and rehig-
ious aspects. In the Berlin treaty of 1878 the big powers of
the time compelled fanatical governments to recognise free-
dom of religion, but there remained an ambiguily concerning
matters of race, language and nationality. '

It is noteworthy that the subject of minonty rights was
considered in connection with the racial and religious mi-
norities who were citizens of their residential realms, and as
explicitly mentioned in the Paris Treaty ol 1856 it was de-
clared that there should exist no discrimination among the
individuals of a country either religiously or racially.

After the First World War certain principles were siipu-
lated in the general and particular treaties concluded for the
international protection of minority rights and many govern-
ments accepted to observe cqual treatments with all their
subjects including the racial, lingual and religious minorities
residing in their respective countries.”

Finally with the creating of the League ol Nations the

' “Hugog-c Bayail Miia!” (International Law) by Dr. Saldan, Vol 3, p.
234,
= Ihid,
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question of protecting minorities entered a new phase and the
League of Nations stipulated; “To guarantee respect for, and
obscrvance of the minorities, it should be reflected in their
constitutions, and the League of Nations, too, will see 1o the
fulfilment of these obligations.™

It goes without saying that when the question of safeguard-
mg the minimum rights of the minoritics who are citizens of
their resident country requires the agreemenis and emphatic
recommendations of the UN, obviously the question of ali-
ens’ rights in an international life will be faced with greater
dilTiculties,

In the case of alicos too, it was only bi-lateral or multi-
lateral agreements that could safeguard some rights, for them
and 1nspite of the recommendations of the Institute of Inter-
national Rights which was st up at Geneva in 1874 to the
eflect that the aliens, independently and without the need of
any stipulation in the treaties in their favour, and even with-
oul any reciprocal reatment, possess rights and privileges
which must be observed by the governments.” This matler
was not conlirmed by the countries as a binding law and a
legal principle. Thus the governments had complete freedom
in determining the rights of the aliens, and could devise
regulations and determine the rights of the aliens in accor-
dance with their own security, economic and political condi-
tions and on the basis of reciprocal observance of those
regulations,

' Thid,, p. 235.
Y Flugug-e Baymil Milal Kfusasi”(Special International Law), p. 82,
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The Aliens in the Era of
Governmenl and Law

After the Second World War, when the League of Nations
was formally dissolved and the United Nations” Organisation
was created with a good deal of luss and golden hopes by the
viclors of the war, mspite of 11s apparent advances in the so-
lution of international difficulties, no fresh steps were taken
to protect the rights of the aliens and the minorities.

The last step taken was in 1929 in the form of a great in-
ternational conference in Paris, bul no positive resull was
obtained inspite of all the efforts made for determining the
manner of treating aliens.’

The steps taken after this conference betore, after and
during the Second World War, to solve this problem have
had no noticeable effect on the situvation, and al no Ume have
the rights of the minoritics been more violated than at the
present period. *

Disregarding the acts of the governments, the jurists have
tried to regulate minmmum rights for the alicns. For mstance
Werdross, an Awustrian jurist, has proposed the following
formula for the minimum rights of the alicns:

Article I;

The governments should grant the particular rights 1o their
alien citizens which are necessary for each individual 1o con-
linue his life.

Article II:
The governments should recogmise the acquired rights

' Ibid., p. 80.
? lbid., p. B0O-81,
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which the alicns had obtained according to the positive laws
ol their own, or other couniries, should be abserved and re-
spected.

Article 111;

The governments should observe rights for ihe aliens req-
uisite lor respecting the personality of the individuals, includ-
ng personal freedom, freedom of dwelling and movement.

Article IV:

The followers foreign nationalities should have the right 1o
appeal 1o the courts of the countries they reside in.

Article V:

Protecting the aliens against such acts which may result in
the damage of their life and property, is the duty of the gov-
crnmen! the country they reside in.'

Naturally the analysis and recommendations of the learned
lawyers, similar to the conclusions of the international con-
lerences and the emphatic declarations of the United Nations
and its charters, provide no executional guarantee, and, so
long as they are not stipulated in a formal agreement, they
possess only a moral worth,

Therefore in this era of progress, civilisation and law, no
Just and regular law may be found, which, by i1s execution,
the rights of the aliens can be safeguarded in all countries.

Obviously even bi-lateral or multi-lateral treaties and
agreements cannol protect the rights of the aliens inspite of
the policy of reciprocal Ireatment, since, supposing that the
French government malireats some British nationals residing

" .
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in France, this act is not a legitimate excuse [or a reciprocal
treatment of French nationals residing in Britain by the Brt-
ish governmen:, or abusing their legiimate human rights.
Naturally, the fact fhat the French government represents all
Frenchmen does not mean that a Frenchman residing in
England should pay oul of his own human rights for the
damage not caused by him, but by his sovergign government,
rightly or wrongly, [or some political reasons,

International Problems of the Minorities

We have said that oppression and fransgression against the
human rights are not confined to alicnls alone, as the matter
of protecting the rights of racial and religious groups, who
are in a minority, even though they may be the citizens of
their resident country, is in itsell” an unsolved international
prablem, for the solution of which nothing had been done
until the Second World War beyond the recommendations of
the international conferences and the unguaranteed regula-
toms of the League of Nalions.

Alter the Sccond World War and the creation of the United
Nations Organisation, even though the United Nations Char-
ter paid, lo some extent, a special attention to the fundamen-
tal rights and the liberties of human beings, yet the minority
question, as a special case, as was labled to the League of
Natioms, due atiention. In the peace treaties concluded after
the Second World War, even though deleated countries un-
dertook to observe the fundamental human rights and the lib-
erties ol their subjects without a discrimination of religion,
race and language, yet the minorities have not heen protected
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according to their special and independant position.'

In view of the articles of the treaties concluded after the
Second World War, it can be said thal no special regulations
have been drawn up with regards to minority rights, and no
particular organization has been set up to supervise this mat-
ter.” If something is stated in the treaties about this question,
it 15 usually related to a set of some other political matiers
which have been under consideration,

The General Assembly of the United Nations declared in
the first period of its scssion: “The high interesis of human
society require that an end be put to tormenting and molesta-
tion of human beings and to religious and racial discrimina-
tions,”

To carry oul this decision i 1947 the Human Rights
Committee and its sub-commitice for protecting minorities
and checking discrimination began 1o iake steps, but their
measures never went beyond a comprehensive investigation
and study of the question of discrimination and occasional
recommendation and emphatic statements.”’

In the progressive twentith century the guestion of protect-
ing minoritics 15 considered only at a time when it would
promote some political objective. In such a case, extensive
propaganda i1s employed for the verbal support of the minor-
ity which s 10 serve the interest of some policy, and then ra-
cial or religious discriminations are condemned and minority
rights are strongly defended.

I we hear that the world condemns the racial policy of the

' “Hugug-e Baym! Midal-c " Umoms ™ (General Intermational Law) by Dr.
Safdari, Yo, 3, pp. 236-7,

* Thid.

* Ihid.
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Nazi government and speaks of the German Jewish people as
a wronged minority and the savage racial policy of the Naas
as the most fearful, barbarous and crucl conduct, it is because
the policy of International Zionism and the padded Jewish
government makes it necessary fo use all 11s means and
propaganda in various countries in order to cover up all Hs
crimes and aggressions, which are undoubtedly greater than
those of the Nazis, and present itself to the world public
opmion with a mask of innocence on 1ls savage, tyrannical
and treacherous face. Then it condemous the racial prejudices
of the Nazis and considers the conduct of Nazi leaders with
German Jews, wlich was the deserved punishments of their
trcasons, as an evidence of the nocence of the nation of Is-
rael.

Just now the Muslim minority in this Jewish government,
whose rulers condemn the racial Nazis' policy, make use of
the shightest artificial pretexts to engage in group massacres,
destroy Muslims' houses and send them to torture cells and
fearful dungeons, while the rest are deprived of most human
rights, and live in a state of captivity,

The manifestations and happenings of racial discrimina-
tions of the USA, the most proggressive country in the world,
make one tremble, but the USA, at the same time, considers
racial policy of Germany as anti-human and condemns il to
annihilation. In Rodesia and South Africa racial discrimina-
tions are condemmned because of their disobeying the policy
of the masters, and the world is called upon to fight and be-
sicge and punish these countries economically.

But thousands kinds of discriminations take place in all
parts of the world, where they do not clash with any policy,
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or are in favour of a policy, no voice is raised in a loud-
speaker to condemn or blame them. On the contrary, they are
even confirmed and supported.

Individual Rights Sacrificed to Policies

We may conclude from the above points which were based
on the views of the experts on International Law that the
rights of the aliens in the constitutional law of various coun-
trics depend on the policy of the governments and differ ac-
cording to the conditions and political interests of each
country as well as the terms of reciprocal treatment of the
governments. There is no fixed measure which might guaran-
tec the aliens’ rights in cither international or national laws.
Governments are perfectly free in determining the aliens’
rights, and have no responsibility before any law or principle.

In such a case the individual and his interests and rights are
sacrificed to the interests and the policy of the governments,
and in many cases he is treated in the manner of those guilty
people who are deprived of human rights, even without hav-
ing commiited a sin.

This is an example of the perverseness, the blind-alleys
and the legal errors of the legislators of the progressive
world. With their limited ideas and vision, where they make
laws for the preservation of social interest, they fail to see the
shoricomings in which they are involved due to their limited
thought and knowledge. Consequently they are driven to
blind-alleys some of which are a disgrace to humanity of to-
day in the form of insoluble international problems in the
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world. *

In later discussions we will deal with the system of the Is-
lamic laws concerming the solution of this problem without
noticing the smallest blind-alley in them.

Acceptance of the Aliens
Concerning the right of entering, passing staying and resid-
ing of the alicns, there exist two views:

First view:

Absolute freedom ol accepting the aliens. The supporters
of this view declare that the governmenis cannot al will pre-
vent the entrance and residence of foreign nationals or limit
this right. Vittoria, a lecarned spanish jurist, says; “If we refer
to the history of the human beings, we see that everything
was held in common beiween people at [irst, and there ex-
isted no limitation for individuals, and every person could
freely move about without any check, and later on, when
land and property changed from being communal into private
ownership, there arose no need for checking people’s move-
ment on the basis of this change.”™

Second view:

Limitation in admitting the aliens. The upholders of this
view believe that the governments bave absolute freedom
drawing up regulations concerning the entry and residence of
the aliens in their territories. According to this view, if no

' Respected readers, for further details in this respeet may refer o the
book “fsfam and Incmational Rights”, under the ntle *Ts man capable of
giving law?"

“Hugug-¢ Baynil Milal", pp. 48-99.
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agreement is concluded between the couniries, no couniry is
compelled 1o admit foreign nationals to its lerritory.

This view was accepted by the Institute of Interpational
Law which was cstablished in Geneva in 1928, But a proviso
was added thal justice and magnimity require that this option
should not be misused by the governments.’

In this connection 1t should be said that the above views
are lwo opposed ones, both of which go 10 exlremes. In the
first view only the right of the individual is considered, ig-
noring many social and ideal interests, while in the second
view, the rights and the interests of the individual are sacri-
ficed to the illusory mterests of the society and the policy of
the governmenl.

Concerning the acceptance of the alicus, irrespective of the
legal views, what is actually observed 15 thal no definite Lt
and no criteria exist in the function of the governments, and
the conditions for the admission of the aliens depend on the
attitude and policy of the governments, as is the case with
other social, religious, cconomic, political and judicial
rights.’

Therefore every government has the authority 1o refuse the
admission of an alien without giving any reason, or deprive
him of civil rights, as well as the rights of citizenship, owner-
ship, commerce, occupation, or reference to the courts of that
country, or benefitting from the rights of security, transfer of
movable and immovable property, performance of religious
or national rites, or even expel him without giving any ex-
cuse.

' Ibid.
 Ibid.
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This is the meaning of the law and the rights in the ceniury
of progress, the era of the space and the travel to the moon.

Now we must see what the Islamic law has offered to the
human society [ourleen centuries ago, and whai plans and
Just solutions did it present for those international problems.
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Chapter Two
Generalities
Minorities protected by bi-lateral

dagrecmienis

(Generalitics
Confederate allies

“Minoritics” in the Islamic
Jurisprudence

he Islamic junsprudence does not consider minori-

ties as alien or as a minority which lacks the power

10 delermine its own nights and destiny visavis the

will and interests of the majonity. Moreover, there cxists no

ground for the nise of the problem ol racial and minority dif-

ferences with regard 1o language, race or any other factor (on

the basis of which citizenship is determined in contemporary
law ) as compared with the majority.

To explain this point, it is necessary 10 pay altention to the
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legal meaning and Tslam's view of citizenship.' In the ls-
lamic umiversal law and ideology, the question of citizenship
and nationality docs not depend on blood, language, territory
nor other material factors. It 1s an optional matier related 1o
the view and attitude of the individuals who form the Islamic
soCICly.

Every mdividual who believes m the Islamic Taith is con-
sidered a member ol the Islamic Socicty remardless of s
race, language, residence, historical background or family.

True unity in the society and among various hwman groups
as seen by the Islamic Taw, can be realized only through the
umily of thought, will power and imtelleclual inclinations. For
this reason an Islamic socicty or nation consists ol differcn
groups which, on the basis of a single view and beliel, have
adopted & common, harmonious life and a single law W
regulate their private and social lives,

In this wav, m the Islamic brotherhood, cach mdividual
after voluntary acceptance of the covenant (faith) formally
becomes a member of the organised Islamic society and as-
sumes its citizenship, and all acquire cqual responsibalities
and rights belore the law in which he believes. Privileges and
other material differences disappear. Rich and poor, big and
small, black and white, red and yellow, Aryan and Scemite,
Arab and non-Arab, Asiatic and European, American and
Adrican all become brothers and responsible members ol the
Islamic socicty,”

' This subject is explamned in “Isbarn and lntemational Rights", Chapter
T,

The noble Prophet of Istam stressed upon this fact 1o his historcal
speech lus Farcwell Pilgrimage. He said: 0 people, your Lord is One,
and your lather is onc, All of you are from Adam, and Adam is (imade)
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It is perhaps for this fundamental reason that the Qur'an
has used the word * Ummal’ instead of (nation), and has
called a united society which is composed of different races
‘a single ummah.’

For this reason, in an Islamic society, the unity of which is
guaranteed by the unity of thought, beliel and resolution, no
problem arises in the form of minority, discrimination or
race, and every illusory pnivilege is condemned and abol-
ished. The Imam Ali (A.S.)" stated indisputable Islamic
principle in the following brief but profound sentence in the
presence of those who demanded privileges on the basis of
nobility of blood and race:

Who ever accepts our faith and undertakes our covenant,
the precepts of the Qur’an and the Islamic laws and rules wall
be applicable to him, and no one has any supcriorily over
another except in piety and uprightness.”

Conventional Citizenship

In the Tslamic socicty poo-Mushims, too, under ceriain
conditions, can take part, and formally join the Muslims and
by means of a bi-lateral agreement with them they become
uniled o form a single Limiah.

ol dust. The most honoured of you in the sight of Allab s the mwost pous
ol vou. There 15 no supenority fora an Avab over s non-Arab, and lor no
non-Arab over an Arab, nor Toe s red over & whine, nor for g white over s
red, cxeept according 6 his plety. Have 1 deliverad {the message)? 0
Allah, be witness! Let the present inform the absent.”

When Anviru]l Mu'minin (A5} was dividing the spoils among the
BMuslims, an Arab objected when he saw his share similar 1o that of 4
non-Arab, the lmam sard: “1 see no mernit in this spoil [or the children of
Ismael over others,”

" {a.5.) stands for ‘whyviis-salam (e, peace be upon him),
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This kind of citizenship which is acquired through a bi-
lateral convention is called Dhimma in the terminology of
Islamic jurisprudence, and the person concluding such an
agreement with the Muslims 1s called a ‘Dfimmi .

In such agreements Jews, Christians and Magians (fire-
worshippers) can participate, and after signing the agreement
they become members of the great Islamic society and are
regarded among the Islamic conventional cilizens, and as
Dhimmis, they enjoy all the rights, freedoms and sccurity
through-out the Islamie realm, as granted to them in accor-
dance with the agreement they had accepled and signed.

A clear example of this type of agreement was the national
unity agreement which was signed by the Prophet and the
Jews in the early days of his migration 1o al-Medinah.

DBy means of tlus agreement the Holy prophet united van-
ous tribes of al-Medinah and formed a single wmmak consist-
ing of Muslims, Jews and Arabs. It was stupulated in this
agrcement that the allies formed a distinet Ummak in which
the Jews preserved their own creed and the Muslims kept
theirs, and in case of any difference, they had 1o refer o Al-
lah and His Prophet (namely the law of Islam).’

Thus non-Muslims are never considered aliens and for-
cigners in an Islamic realm and government, and the word
“alien’ cedes 11y place in the Islamic law and junsprudence 1o
“ally’, which is more humane and magnificent, As the
agreemenlt 1s voluntarily concluded by both sides, the spirit of
unity and harmony and spiritual bond which have their
source in option and will power, spreads a shadew of kind-
ness, justice and co-operation over the relations of the Mus-
lims with their allies.

' Thin Hisham's Sirah, vol. 1, p. 503
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As will be discussed in later chapters, the rights, privileges
and freedoms which have becn cavisaged in the Islamic law
for the allies (dhimmis) are by no means comparable with the
least rights determined for alicns today on the emphatic rec-
ommendations of jurists, United Nations Organization, and
its Charter and in the reciprocal (reaties in the present pro-
gressive and civilized world. Islamic law 15 not only free
from the bad feelings of alienation in the relationship of ali-
ens with the other citizens of the country they reside wn, but
actually there exists, in it moral bond and a spirit of unity #s
a result of 1ts bumane manifestations.

Two Fundamental Points

To make a more complete survey ol the above subject it
would be necessary 1o pay cereful attention to the following
two points:

1. The pature of the tribute agreement (dhimmah) and the
rights and privileges granted to the allies residing in the
realm of the Islamic government according 1o that agreement,
as well as its essential conditions, terms, political and legal
CONSEUENCES.

2. The right of admitting non-Muslims in the Islamic realm
on the basis of personal agreement of immunity is confirmed,
besides its nature and legal implications.

As the discussion of these two points is based on the prin-
ciple of respecting the commitments and obligation supulated
in reciprocal agreements, we must begin with a briel survey
of the legal value of agreements and international treaties in
the Islamic law, and then, by Allah’s help, we shall deal with
the first point, leaving the second one to another opportunity
on account of the size of this book.






Legal Value of the Agreements

here is no doubt that the principle of “accepling ob-

ligations' is the basis of every kind of social life, If

we consider human inclination towards social life as
an iovolunfary and mnate atiraction, then we must think of
“accepting obligations” as something natural and inevitable.

It is this natural principle that manifests itsell in an indi-
vidual's life as a pledge towards a personal program of order
and assiduity; and in the world of creation, as acceptance of
objective realities and scientific facts; and n connection with
acceplance, and acknowledgment, of the Creator of the uni-
verse it is manifested as faith and religious obligations.

Other signs and manifestation of the principle of accep-
tance of obligation are incorporated in man's social relations,
his respect for law and social rules, and a wider basis, in in-
ternational relations, in universal treaties and conventions
and in man’s remaining faithful to his pledges.

For this reason the roots ol “inclination wwards obliga-
tions” and ‘respect for and fullilment of pledges’ are the
same principle, and by admitting them to be natural, this in-
clination to obligations is considered as the noblest inherent
human sentiments.
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By paying attention to such principles and inhercnt roots
we can realise the value of obligations and agreements and
their humane, natural necessity throughout the human life,
especially in social life, and in the greater sociely ol interna-
tional relations. As the real and exclusive human life must he
based on principles, natural desires and on the demands of
maun's special nature, and since any deviation and shortcom-
ing related 1o these natural ponnciples and desires are accom-
panicd by a deviation and defeet in the individual life of men
thus, 11 follows that the lives of nations, 100, in the greater
society of mankind, cannol be fulfilled in a worth manner in
line with man’s natural desire without being based on inter-
national commiiments and agreements.

Disregarding the natural roots of the principle of the
“necessily of accepling commitments |, a survey ol the living
conditions of nations and the changes in international life
which can under various conditions cause transformations
the interests and probably even in the cxistence ol nations,
clearly shows the mtellectual, logical and vital necessity of
accepting international agreements and obligations.

Fvidently i1 is not possible under all conditions to resort to
force for the preservation of national interests and altainment
of desired gains, If we overlook the difficulties of securing
and using power, we cannot ignore the fact and the tradition
that every power is eventually vanquished by another power.

Therelore, an inclination towards obligations and accep-
tance ol imternational agreements may be considered the best
way for the preservation of the interests and rights of nations,
and the necessity which logic and intellect induet in the -
ternational life of buman beings.
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Moreover, peace and co-existence are fundamentally
among mosl revered human ideals, and, without a doul, of
the undeniable mental and vital human wants. For the estab-
lishment and permanence of peace and co-cxistence, no
deeper, more effective and practical factor can be found (han
principle of acceptance of obligations and conclusion of in-
ternational agreements.

International agreements constitute the best legal bounda-
ries for the rights and interests of pations, and are the most
potent guarantee for the establishment and maintamance of
peace, as well as the most effective media of understanding
and concord i the life of the big human sociely,

Obviously peace legally and convincingly be best incul-
cated 1n the relation of nations when its roots deeply pene-
trate the spmtual and moral emotions of human beings
through pacts and agreements, and, like other spiritual dutics
or ethical principles and natural desires of nations, develop a
profound link. We dare say thal human beings will never find
peace as long as they do not limit their greed, ambitions and
profit-seekings within the framework of pacts and agree-
ments,

The Only Legal Source

It is usual in legal discussions to take the principles of
“International Traditions and Customs™ and ‘the positive
Law’ along with the international agreements as the three
sources of the International Law,

There may exist a reason in the minds of the jurists for
mulliplying legal sources, but, upon reflection, whal seems
decisive in the nature of the above principles 15 the singular-
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ity of the source of the International Law and the conver-
gence of the above principles on that singularity which can
be nothing but the commitments and agreements mentioned
above.

If we reflect on the root of International Traditions and
Customs and the factors that create and circulate them, we
will find their earliest forms to be a kind of limited agree-
ment by which individuals or some groups have bound them-
selves. And then, other groups who have fell an inclination
to, or a need for, that agrecment in their relationships, have
gradually jommed 1t and undertaken 11s observance. Subse-
guent commitments have naturally extended the influence of
such agreements and have eventually given them the [orm of
International Tradition and Customs.

Why do nations consider themsclves bound, in interna-
tional fields, to observe the International Traditions, Cus-
toms, Exigencies and Principles? Is there a need for observ-
ing them cven after realizing that they are not being respected
by other governments? What is the philosophy of the princi-
ple of reciprocity in such cases?

The answer 1o such questions is nothing but that the accep-
tance of the rules based on International Traditions and Cus-
toms binds other nations because of an implied obligation
and commitment to what the majority have committed them-
selves, and like other moral principles and other aspects of
social life, they acquire a binding force and respect. But it
goes without saying that such an acceptance, inspite of 118
incumbency, never loses its conventional and contractual
nature and is inseparable from il

In comparing these two legal sources to show which of
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them is more importan! in international questions, some ju-
rists have made the following statement: “Though the Inter-
national Traditions and Customs are not codified, yet they
possess this advantage, over other legal sources, that they are
older and more universal, whereas agreements lack these two
features and cannot therefore be absolutely and generally
binding.”

George Sel, a famous jurist, and Professor Alvaree, on
American junst, relying on the above statement, have pre-
ferred the priority of the exigencies of International Tradi-
tions and Customs in international disputes.’

A number of other junsts attach more importance and give
priority to commitments resulting [rom agreements since
they are better codified and more explicit, and the clemenis
of option, resolution and independence are more evident in
them, and they consider the change in the International Tra-
ditions and Customs, which are gradually and actually re-
placed by agreements, due to the said principle.’

In view ol the common basis of ‘the International Tradi-
tions and Customs' and ‘agreements’ in the factor of obliga-
tion or commitment both of which are derived from this sin-
gle principle, it must be said that the arguments ofTered in the
above evaluation in support of each of the two said views
lack legal value from the viewpoint of conclusion since nei-
ther the generality nor the unconditioned state of the obliga-
tons resulting from the International Traditions and Cus-
toms, nor the explicitness and codification of agreements, nor
historical precedence can serve as a distinctive factor in de-

l The Geperal Intermational Rights, by Dr. Saldan, Vol |, ppo 162-164
Thid,
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termining their hicrarchy and legal values. We can even sup-
pose each of the apparent distinctions 10 belong to the othér
side, as 1n the general agreements which are approved and
signed by all nations, or the codified commitments derived
from the recorded International Traditions and Customs.

Initially, it should not be neglected that rule and principle
binding commitments musi always stem from resolution, op-
tion and utter independence. Oun this basis the contradiction
of International Traditions and Customs with obligations and
agreements can be conceivable only when the obligations
arising from the International Traditions and Customs be in
conflict with both parties or one party in the agreement and
lack the element of free will and deemed 1o be an imposi-
tion. Clearly, with such a supposition, the International Tra-
ditions and Customs in relation to the concerned sovern-
ments lose their legal value. The imposition of any undertak-
ing, cven if it takes the form of the International Traditions
and Cusloms, is considered a violation of the right of the re-
lated nations 1o freedom and independence.

When a tradition and a custom arc approved, obligations
contrary to them are not possible except through the breach
of the previous commitment. In this case, too, the supposed
confhict between the obligations resulting from the Interna-
tional Traditions and Customs, and obligations due to an
agreement is inconceivable, and a discussion of the prionty
right of either is useless.

It 13 surprising that Alvares, head of the New School of
International Law, considers the violation of the [reedom and
independence of nations, in connection with the above point,
as a legitimate right for the United Nations Organisation. He
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believes: “Some decisions of the United Nations are landing
for world governments even il some governments have m
explicitly declared their agreement with those decisions, ™

Moreover, he considers the general legal primciples ac-
cepted by the civilised(!) nations prevailing over the will and
destiny of other nations and by adding several other arneles,
he mentions these 13 articles as the source of the new inter-
nafional laws,

The Role of Free Will in Legal Matters:

Respect for freedom of the will s the most authentic basis
and essential auditor of human life, and without douln, 1he
value of human life in both its mdividual and wide social di-
mensions 1s wholly conneeted with the extent ol the role of
this principle v the conditions ruling over their lives. All
laws and regulations, are also subject (o this basie principle
and law of heman life and there is no excepion 1011

The acceptance of obligations or commutments, the natural
necessity, which we proved at the begimning ol this discus-
ston, even by the grace of the free will of both partics, only,
claim human respeet and legal worth notwithstanding all 11s
ramilications and extensive role.

Cpposite 1o the principle of free will s the repected and
upaceeplable primeiple of impogition, which in any lorm and
shape or denived from any factor or clement. is condemmned
and rejected by man’s nature.

For this reason the legal results of obligations and agree-
ments which are considered handing, can not be teken as
somuething imposed since every legal agreement 1s durived

" Ihid., p 163
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from free will,

We have discussed this point in detail in our previous
analysis, and our conclusion now is that in the sphere of the
mternational relations, as in other spheres of human life, the
principle of free will must be recognised as the only govern-
ing principle, and all international laws and every regulation
which necessitate the acceptance ol responsibility and
commitment are o be derived from this human principle,

For this reason voluntary undertakings are the main source
and lundamental basis of international law, and the legal re-
lations between governments are secured on elements which
embody their voluntary undertakings. Fvery other principle
such as the International Traditions and Customs, positive
laws, regulations and decisions of world organisations, or
legal rules approved by civilised governments as well as
ofher principles that are considered by the jurists as sources
of new international law, are without validity and legal value
if they lack voluntary undertaking; as man’s nature and life
accepl only that kind of obligation which is based on the
principle of voluniary acceptance.

The Nature of the Agreement
and its Effccts:

Now we can casily understand the nature of agreements
and pacts, both within the framework of international and
internal relations defined as follows:

“An agreemenl is a kind of voluntary undertaking which is
lormally accepted by two or more parties for the purpose of
the performance or relinquishment of a task or tasks in an
absolute or conditional manner.”
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As undertakings are usually accompanied by previous
agreement and good will of the parties concerned, we may
conclude that in defining an undertaking the phrase
‘agreement based on mutual expedicncy’ may be faken fo
mean a ‘requisite condition for the undertaking’, not "an ele-
ment of substantive affect.”

Clearly, an undertaking in the sense of the explicitness or
implicd commitment in it, as described in the comparison
between agreements and the Intermational Traditions and
Customs, does not create any difference in the substance of
an undertaking. Similarly, the fact that an undertaking may
be general and absolute or confined (o one or several parties,
or its being permanent or lemporary, has no effect on the
substance of the undertaking. After all, the elfect of the
agrcement in all cases depends on the quality and quantity of
the reservalions envisaged by the confractung partics in the
text of the agreement.

It goes without saying that the manoer of concluding
agreements may be different in differcnot casces and under dif-
ferent conditions, and such conditions as the drawing up text
of the agreement, and the written mention of the persons or
the group responsible for it al the opening section of the text,
and the signing or preparing copies ol the agreement, or of
the previous negotiation, ete. are mosily formalities the ab-
sence of which has no effect on the legal worth of the agree-
ment if it has been legally concluded.

What is meant by the effects of an agreement is the re-
sponsibilities and legal bindings to which the contracting
parties are committed upon the conclusion of the legal for-
malities of the agreement, or the rights which are envisaged
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for the contractors according to the terms of the text of the
agreement, wilth the provision that the contractors have no
obligation at all to make use of the second section.

Naturally, the said effects have legal valuc only in connec-
tion with the contractors and signatories o the agreement,
and for this reason it becomes legal. But the legality of such
an agreementl does not mean that it is binding on all, even on
the governments that have not signed it. '

Generally speaking, in the agreements concluded between
two or more governmenis, the binding legal dimensions are
applicable only 1o the coniractors, and they do sot cover
other governments who have not signed it. But their non-
obligatory rights and consequences may be considered for
other uncomitled governments, or, due 1o special terms of the
agreement, uncomitted governments, oo, may benefit by its
advantages,

The Worth of the Agreements in Islam:

The previous surveys acquaint us with the deep philosophy
of the value, respect and importance that Islam attaches to the
question of agreements in various aspects of the human life.
This evaluation and legal importance which are an exclusive
feature of Islammc law can be gathered from the study of the
texts which exist within the folds of the documents related to

" Mr. Stark, the British lawver, believes that in order to consider an
agreement among the legal covenants, its regulations must be agrecable
to all the povernments, or most of them, particularly the big ones. It is
taken for granted that such an agreement will enjoy full importance, and,
practically, even the governments which had not openly accepted it
would not be able to act against it Aclually, as has already boen ex-
plained, the rejection of this theory, too, is obvious,
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the Islamic laws. Now you may have a glance ai some of
these texts:
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1. “O vou who believe, fullil the obligations.”
(Siratul-Ma'idab/ 1)
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2 “And fulfil the covenant of Allal when you bave made
covenanl, and do not break the oaths afier making them fast "
(Saratun-Naht/9])

What is more worthy of notice in this verse is that here the
(Jur'an speaks of agreements as the covenant of Allah and
reminds the contracting partics that concluding an agreement
is like concluding a covenant with Allah, and such a covenant
is subject to being called to account. Another verse says:
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“And Allak’s covenant shall be inguired of”’
(Saratul Ahzab/15)
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3. “So fulfil their agreement to the end of their termy; surcly
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Allah loves those wio fear Alfahk”
{(Saratul-Tawbal/4)

3
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4. "So long as they are true (o you, be true to them, surely
Allah loves those who are careful of their duty.”
(Stratut-Tawbhah/7)

.:-If_;.,_, S AL e o B

o SRl FVIT "J"}

5 "And fulfil the covenant; surely the covenant shall be
questioned about.”
(Saratuf Isra'/34)
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6. “And the performers of their covenant when they make
one.

(Saratul Bagarah/I77)
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7. “Those who fullil the promise of Allah and do pot break
the covenant.

(Saratur-Ra'd/20)
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§ “And those who are keepers of their trusts and therr

covenant.”
(Suratul Mu minin/4) and (Saratnl Ma'arij/32)

In the said few Qur'anic verses, the importance of the
agreements and the necessity of fulfilling them are taken be-
yond their legal limits 1o the extent of regarding them 1o be
the mark of faith, as it seems that the good fulfillment of a
covenant stems from faith itself, while breaking one's word
is caused by a weak faith or a complete unfaithfullness, as is
inducted from the verses 4 and 7 of Sorer] Bard’ah, 10 the
effect that giving a word and keeping it are completely con-
nected to the spirit of fearing Allah, and to separate these two
would cause the destruction of that spirit

There are numerous Islamic narratives to this effect, some
of which refer to those who break their promises as rene-
gades and [aithless, as the breach of promise is regarded one
of the capital sms.

The Mandate of the Imam Ali (A.S.)

We may study the logic of Islam in a wholly clear and
explicit way in the famous mandate of the Imam Al concern-
ing respect for agreements, their legal worth and the neees-
sity of their fulfillment

A part ol this mandate, addressed to Mahk al-Ashtar
(governor of Egypt), says:

“Whenever you conclude an agreement with your enemy
or bound him with your pact and commitment, [ullil your
promise faithfully and observe your agreement most hon-
estly, and use your possibilities like a shield to protect what
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you have undertaken, for among the ordinances of Allah
there is nothing as important and necessary as the fulfilment
ol promise in a society of people inspite of the differences ol
their desires and views.

“Do not seek excuses in your covenant, and allow no trea-
son and tnckery to alfect your promise. Do not mislead your
enemy by deceit. No doubt anly the ignorant opposes Allah
has by His Grace placed promise and covenant among His
servants as a means of tranquility of life and has made it a
sancluary for people to live in peace, and through it 1o find
blessings and goodnesses. Therefore no fraud, doubt nor de-
cent are permssible it

“The difficulty of the task in which you must observe Al-
lah's covenant should not lead you 10 violate that covenant
unfairly, for, vour fortitude in tolerating the hardship and
difficulty which you hope to be eventually rid of, is better
than the trick and the cunning whose punishment you are
afraid of, fearing being called 10 account by Allah without
having the hope of asking forgiveness in this and the next
worlds,™

Invitation to Conclude Political
Agreements

In the Islamic ideology, peace and co-existence are consid-
ered the most fundamental principles in international rela-
tions. For this reason it is recommended to make use of suit-
able opportunities for strengthening and creating conditions
for peace-treaties in the foreign relations of the Islamic soci-

U Nalijul Bataghat, by Shaykh Muhamiad “Abdub, pp. 536-7.
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In order to establish peace among nations and prevent the
rise of hostile relations and bloody disputes, Islam has not
only piven a preal legal value to interpational pacts and
agreements, bul it has also invited other nations and groups
to conclude such pacts and agreements and has recommended
the Islamic society to always be a pioneer in (his task and not
1o abstain from every elfort 1o ereate and expand a basis for it
in all human societies, and use every possibility to attain (o
this human and Islamic ideal. In many cases this recommen-
dation i1s made an incumbent duty and an obligation, and the
conclusion of peace-agreements is considered a duty of com-
petent and responsible Islamic governments. This duty is em-
phasised when inclination is shown by non-Muslim govern-
ments and groups for the conclusion of peace treaties.

It is on the basis of “the originality of peace in interna-
tional relations” that Islam considers the duty of the legal
authorities of the Islamic society is to welcome the proposals
for the conclusion of peace treaties which are not contrary o
the genuine ideological goals of Islam. The logic of the
Qur’dn 1n this connection is as follows.

i Je XU IR LN 12205

1. “And if they incline to peace, you, oo, ipcline to it and
put your trust in Aflah” (Saratul-Anfal’sl)

What the Qur’an says in this connection is very nolewor-
thy, for it gives the implication that peace and co-existence

' As this subject has been fully discussed in our book “Yslam and the
Infernagionad Righis ", there was oo need to repeat it,
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between human beings are so desirable that man should show
love for them and proceed towards them in the same way that
a chick fhes towards its mother vnder whose wings it finds a
secure haven.
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“Therclore i they withdraw trom you and do not fight
vou and offer vou peace, then Allah has ool given you a way
against them. " { Saratun-Nisa /90)
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3 %) You who belicve when vou go 1o war fn Allah’s
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way, mvestizate and do pol say lo any onc who offérs vou
peace: "You are pot @ belrever', seeking this world’s transi-
tories with Alfah there are abuodant gains! You too were
such before, then Allah bestowed His Grace on vou, there-
fore investigate; surely Allah is aware of what vou do."
(Saratun-Nisa’)

In some cases the proposal of peace may be used as a cover
lor hosiile intentions wwards the Muslims, But so long as the
Muslims are not sure of the treacherous ntentions of the
governmenls and groups which propose peace, they should
not reject such proposals.

[n such cases the Qur'an, while recommending the accep-
lance ol peace by the Muslims, assures them that il the con-
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tracting party cherishes evil intentions, the lord of the Islanie
society will aid the Muslims to win victory.
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4. “Apd if they mntend to deceive vou, then surely Allah is
sullicient for you, Ile it is who strengthened yvou with help
and with the believers " (Suratul-Antil/62)

Now that we are acquainted with the Qur'an’s view con-
cerning the necessity of welcoming the offers of peace and
co-existence in international relations, we may glance al this
phrase of the eternal mandate of the Imam Al (A.S.) in this
conneclion:

"Do not refuse a peace o which your enemy invites you
and in which lies Allah's pleasure, for, i1 15 at the tme and
conditions of peace that your forces find greater readiness
and you are relieved ol anxietics, and your country enjoys
security.” !

Explicitness of International Agreements

One ol the important points in international pacts and
agreemenis, from the viewpoint of [slamic laws, is thair ex-
plicitness which is greatly emphasized in Islam.

The reason clcarly, is to block the way of deceit and seck-
ing excuses and to prevent damaging the interest ol the con-
tracting parties and hence, to the agreement per se and its
consequences. This prevents an agreement [rom requiring

- . .
For more details please reler 1o “Islam and fatcmarionad Risfies") pp.

2000,
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inferpretations with the passage of time as well as the oceur-
ring alterations or distortion in it.

Just now we come across long discussions on the subject of
the modern International Laws called the ‘interpretation of
agreements’ related to their analysis and advisability,

But 1o prevent such difficulties from arising in interna-
tional agreements and to avoid excuses for their alteration
and interpretation, it is stipulated in Islamic law that the texis
of agreements must be writlen in a perfecily clear and ex-
plicit manner, and avoid every ambiguity or use of phrases
with double meanings, so that no problem would arise at the
time ol their execution,

[n the trealies and agreements which the Holy Prophet
concluded with various groups, he observed this principle
most carefully, and after each negotiation used to order his
writers 1o register up the texts of the agreements, and even
the names ol the scribes were written at the end of the (rea-
lies."

The Tmam Ali (A.S.) instructs, in his mandate, the gover-
nor of Egypt:

“Never conclude an agreement in which there is some ex-
cuse or other, and after making vour declaration solid in the
agreement, do not follow it by a phrase that would weaken

.l

it

Competence for Drawing up Political
Agreements

In modern laws competence for conclusion of international

' Commentary on Sahifis! Bukhari, Vol. 14, p. 12,
! Nalyjul Baldghah, Shaykh Muhammad * Abduh, m 530,
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agreements is granted solely to the heads of governments or
their official deputies. Thus the people of a nation as well as
non-organized groups (lacking a government) are deprived of
this right.

But in Islamic law a wider meaning is given to inlerna-
tional agreements, and the legitimate human right ol conclud-
ing peace agreement is formally recognised for nom-
organized individuals and groups, too. According to this
principle individuals or religious minorities may negotiaic
with competent Muslim authorities for the conclusion of a
peace trealy, ratify and sign it. This matter is clearly seen in
the question of the tribute dhimmah agreement.' In Quarter
and immunity agreements cven a Muslim mdividual may
conclude a political immunity agreement® with a non-
Muslim individual. In all these cases a Muslim society and
competent Islamic government are bound 1o observe and
confirm the agreements, and there exists no difference or
ptivilege in it from the viewpoint of legal worth.

Protection of International Agreements

According lo Islamic law not only the imitiative for con-
clusion of international agrcements has been recommended 1o
the Muslim society, but its protection, 0o has been entrusted
1o the Muslims who have been emphatically advised to fulfill
them most alertly and carefully so that they may not be exe-
cuted one-sidedly nor the committed enemy's reaction be
neglected.

The Qur’an warns the Muslims not to neglect their duty in

' Re: Ch. 3 of this book.
* This subject has been discussed elsewhere in this book.
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taking full care of such agreements and the manner of ther
proper exceution, and to retaliate if they suspect evil inten-
Lons,

In this connection the Imam Al (A.5.) advises Malik al-
Ashtar: “Do not refuse the enemy’s proposal for peace....but
be alert and after making peace with the enemy, beware of
him, for, he may approach in order to take you by surprise..,
“Therefore use caution and care, and be not deceived by your
good intention, rather mistrust your optimism.™

Though treachery and violation of promise are considered
greatl sins in Islam, yet in the same way that an Islamic soci-
ety does ils utmost in accordance with this order to protect
and execute the terms of concluded agreements, it has a
similar expectation in respect of the other party to remain
loyal towards whal they have undertaken. Thus a right is en-
visaged by Islamic law for the Muslims whose nights have
been damaged through a violation by others, 1o take measures
1o the violators, This punishment is not intended as a means
of taking revenge, but rather to discourage such anti-human
violations and treasons through such a corrective reaction,
and make the [ulfilment of a promise binding, and prevent an
abuse of the sense of responsibility and the academic ap-
proach of the Muslims and loyalty to their commitments,

The Qur’an says in this connection:
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“Then fight the leaders of disbelictfsurely they keep no
oath so that they may desist. ' (Saratul-Tawbah /12)

' Nahjul Batdghah, commentary by Shaykh Mubanunad *Abduh, p. 536.
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In another verse violence is suggested for the chastisement
of violators:
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“Those with whom you make an .-igmunﬂ.r;.r. then they
break their agrecment every tme and they do not fear Allah,
therefore il you overtake them in fighting, scatter them to the
fast one and make an example of them for those who follow
that they may be miodfil " (Saratul Anfal 56-7)

The prophet’s trcatment and punishment of the Jews af al-
Medina who were guilty of perjury and treason can be taken
as a good example of the execution of this principle. The
Jews of Banu Qaynuga® tribe had openly and repeatedly vio-
lated the treaty of non-agression and mutual defence: so they
were cventually banished from the neighbourhood ol al-
Median. The Jews of Banun-Nagzr, 1oo, who had shown their
peculiarity of breaking their promise and had also made an
attempt on the life of the Prophet inspite of their joinl agree-
ment, had the same (ate as their Jewish brethren,

The Jews of Banu Qurayyzah, too, when their treason as re-
vealed at a most difficult time when the Muslims were be-
sieged by the strong forces of Ahzab, were punished on the
verdiet of sa'd ibn Ma’adh, a judge and arbiteator of their
own choice.'

-

Permanent and Provisional Agreements

Peace agreements and miernational ireaties which are

' Re: Religious Co-existence in fsbam, by Musa al-Arah,
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concluded between Muslim societies and non-Muslims may
be either permanent or provisional.

Tribute agreements, which will be discussed later, belong
1o the group of permanent peace treaties which remain bind-
ing and keep their legal value except in the case of violation
of them or negligence in carrying them out.

The Immunity agreement, which will bc detailed later, is
concluded as a temporary pact, giving the possibility to the
applicant who wants to change il into a permanent tribute
agreement for permanent stay in the Muslim realm, after de-
claring his readiness to accept iL.

The Hudna agreement, which is another formal interna-
tional pact in the Islamic law, should, according to many ju-
risprudents, be drawn up temporarily. The duration of this
pact, too, varies from the viewpoinis of the jurisprudents.
Some jurisprudents, relying on the act of the Prophet in the
Hudaybiyyah peace agreement with the pagans of Mecca
concluded for ten years, believe that its maximum duration
should be ten years. Butl other jurisprudents think thal the
Hudpa agreement may, in case of expediency, be prolonged
for more than ten years, and some others believe that it
should be permanent.'

The said agreements, each of which may have an effective
role in establishing a humane and honourable peace, embody
the rights and peaceful intentions of both sides, and on gen-
eral the rules of contracts, every specification and privilege
agreed upon must be clearly and without any ambiguity ex-
pressed in the text of the agreement, depending on the terms,
kinds and circumsiances of each pact, and both contracting

' This subject will be handled in a separate book.

ey
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parties jointly undertake the duty and responsibility of carry-
ing out its terms.

This established Islamic principle, besides not being con-
trary to the world view and the idea of universal unity, which
is the ultimate goal of Islam, is also a means for expansion of
the lslamic call, because Islam desires the Islamic ideas be
propagated throwgh peaceful and pacific ways and under
conditions where the principle of co-existence is dominant.'
In other words, in view of the existence of ideological, terri-
torial and racial differences, the Islamic society is bound be-
fore such differences to take necessary steps through agree-
ments for the establishment of security, peace and co-
existence. Concurrent with the application of this docirine,
the Islamic society is entrusted with the duty of propagating
for the Islamic beliefs to the extent of going beyond the terri-
torial, racial and ideological boundaries which have produced
division among the single Ummab of mankind, taking the
form of a universal and international school of thought, and
by peaceful means establishing itself over the whole of hu-
man society.”

It is surprising that the writer of ‘ Pesce and War' should
err in this connection, an example of which is the following
statemeant.

*“As the general attitude of the Islamic legislation concern-
ing the relations betweea Muslims and non-Muslims is not
pacific but rather warlike, therefore the duration of agree-
ments is naturally temporary, and since Jibad (holy war) can-

! For further details please refer to “fslam and Intcrational Rights”, pp.
T0-86.
! For further explanations refer to Jslam and Iaternations! Rights, pp.
70-86.
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nol theoretically be postponed for more than ten years, the
term of such agreements must necessarily expire, even if it is
not stipulated in the agreement.”

The Principle of Obligatory Fulfillment
ol Promiscs
and respecting them

In view of the explicit evidences quoted here from Qur’an
and the Tradition (of the Prophet) are not only indisputable
but, as 1t was stated, they are distinet feature of the legal and
moral teachings of Islam. According to the emphatic injunc-
tions given in the Qur’an and the Tradition, the Muslims are
ot only bond 1o be loyal to the terms of agreements, but are
also obliged 1o preserve the pacts. The brief and meaningful
utterance of the Prophet 1o the effect that “Muslims are
bound by their terms” is a fine and interesting refercnce to
this legal and ethical point.

Annulment of International Agreements

According 1o this principle, agreements remain fully in
lorce inspite of change of rulers, ruling authoritics or
changed conditions, and the succeeding ruler has no right o
alter or abrogate an agreement which has lawfully been con-
cluded between an Islamic society and other groups. This is
also true of every kind of treaty, whether permanent or lim-
ited and provisional.'

Obviously, on one condition can a Muslims' legal govern-
ment ignore an existing formal agreement and declare it null
and void, that is, when a perceptible danger threatens the Is-

' dawahivul Kation, Vol. 21, p. 313
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lamic society from the other side, and the enemy intends to
abuse the treaty of peace for his own reinforcement and re-
covery of his fighting readiness, by exploiting the good will
of the Muslims or transgressing their legitimate rights,

In such a case the Qur’an commands as follows:
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“And if you fear treachery on the part of a peaple,

Then throw back to them (their treaty)fairly, surely Allah
does not Iove the treacherous. " (Saratul Anfil / 58)

In cases the Muslims annul a treaty unilaterally, it must be
based on a definite proof confirming the danger and the
treacherous intention of the other side. Bui the probability of
treachery without the suppori of sure evidence does not jus-
tify one-sided abrogation of an agrecment by the Muslims.'

Moreover, in cases when Muslims® interests necessitate the
annulment of an agreement, or if a peace ireaty becomes det-
rmental to the Muslims interests, due to changed conditions
or when a change is made in the leadership of the Muslims,
no competent Islamic authority can effect a one-sided abro-
gation of international agreements.

This is another advantage of the Islamic Law over modern
international law, since in many cases the one-sided abroga-
tion of international agreements 15 allowed in the positive
law,” while considering a one-sided annulment by the Mus-
lims illegal by the law of Tslam, in many agreements such as

' Ibid., p. 294,
! Geperal International Rights, Vol. 1, p. 193.
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the tribute and Temporary Immunity treaties, the other party
is allowed to declare it null and void, if he intends to leave
the Muslims' realm.

It must be pointed out here that in one case international
agreements are considered null and void even if they are
concluded legitimately, and that is when the terms of the
agrecement are found to be contrary to the universal goal of
Islam. Therefore, any treaty which is an obstacle in the way
of the spread of the Islamic ideology, or if after its legilimate
conclusion il is placed in such a condition, it naturally loses
its legal value and is considered null and void by the univer-
sal logic of Islam; for Islam preserves for itsell freedom of
thought and beliel and freedom of invitation to Islam as a
legitimate right, and no factor, not even an international
agreement can depnve Islam of this natural right. Islam con-
siders this deprivation contrary to the freedom of thought and
religion. Therefore, any treaty which deprives this right ei-
ther at the time of its conclusion or under certain conditions
after it is legally concluded, is considered as an imposed and
objectionable agreement.

The philosophy of the Islamic jikhad has its source in this
universal idea, and a liberating combat is allowed in order to
fight those elements which intend to put a barrier in the way
of the universal invitation to Islam and the progress of Is-
lamic ideology. Peace agreements, too, are concluded as a
means of removing international difficulties and obstacles in
the above maiters.
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Competent Islamic Authority for
Concluding Agreements

In the time of the Prophet (A.S.) the competent authority
was the Prophet himself for concluding Tribute Agreements
and temporary hudnah pacts of armistice with the pagans.

In other cascs the responsibility for this task was entrusted
by him to Muslim leaders and governors.

After the demise of the great leader of Islam, this authonity
like other aspects of statchood, was handed over to his suc-
cessors and executors of his will who had been explicitly
granted this right. According 1o the Shiite beliel, this relig-
ious leadership belonged to the Prophet’s household, and in
the time of the absence of the last Shite Imam, namely the
Imam al-Mahdi (A.8.), it is relegated to the decision of
chaste jurisprudents.

Another kind of inlernational agreement, which is called
‘Immunity pact' is of general character and becomes official
with the approval of any Muslim, and binding on all.

But the treaties concluded by governments ruling over Is-
lamic lands, without having secured the above compelence,
with non-Muslim governments or groups, are not binding on
the Muslims when such treaties are not in their interests and
they shall be invalid from the viewpoint of the Islamic Law.'

But with regard to international agreements necessitated by
urgent expediency of the Muslims or which arc in the interest
of the Muslim society, the steps taken by just and righteous
individuals are considered valid when taken in the absence of
the competent authority, such as a fully qualified jurispru-

' Tahrirul Wasilal, Vol, , p. 466,
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dent, as mentioned in the Hisbah Law related to urgent cascs.
Turisprudents have, however, respected the Tribute pacts
concluded with cruel rulers as binding on all Muslims.'
We will discuss each of the Tribute, Immunity and Hudnah
agreements separately and at length.

' Jawahirul Kalam, Vol 21, p. 276, also in this book, under the title:
“The Responsible for Concluding a Tributary Agrecment”,
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Chapier Three
The Law of Tribute Agreement

Legal Value of the Treaty
of National Unity
Tribute agreement

or
Treaty of National Unity

n order to put an end 1o a hostile state and create a kind

of alliance and national solidarity and collaboration

between the Islamic society and the non-Muslim groups
within the Islamic realm, a special agreement called Dhim-
mal or ‘Tribute’ agreement has been envisaged in the Is-
lamic law which is most remarkable in its nature and legal
vestiges in comparison with modern international pacts, and
in the treatment of the aliens and the minorities.”

' The tributary agreement can be concluded with non-Muslim countries,
though a little different from that concluded with the individual non-
Muslims residing in the Muslim countries. This kind of agreements is
out of our conceérn just now,
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Non-Muslim individuals and groups who intend 1o reside
in the Islamic lands, can benefit from legal advantages and
suitable freedoms through the conclusion of a tribute agree-
ment ., the main purpose of which i1s to provide an environ-
ment of security, mutual understanding, common life and
peaceful co-existence between various creeds within an Is-
lamic realm.

For this reason the tribute agreement is concluded on the
basis of the [ree-will and total agreement of both parties, and
in this respeet if is wholly different from the imposed rights
and privileges which are envisaged in contcmporary interna-
tional law concerning the alicns and the minorities.

Of course the word freedom used here does not mean that
every non-Muslim without signing the tribute agreement can
reside in the Islamic lands, like other tributaries and enjoy the
social rights of the Muslim society, for, this kind of freedom
15 nol only detrimental to the rights of Muslims, but is also
incompatible with all laws and rules.

What 15 meant by free-will in having the right for signing
the tribute agreement is that every non-Muslim, who has the
necessary qualifications for tribute agreement, can, withou
the slightest compulsion or imposition, take part in this recip-
rocal pact, or leave the Islamic territory and emigrate to any
other land he wishes.

Clearly, any individual or group unwilling to sing a paci
for a common life and organised nation and co-operation,
must leave that society, and no law can permit the residence
of those who have no desire for concord and common life in
a country with whose nation they have contrary views and
beliefs.
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In the Islamic law, the non-Muslims who have no desire 1o
conclude mutual tribute agreement, are sent to a safe land
desired by them under the complete protection of the Islamic
government, and before reaching a safe place of refuge they
are protected, in every way, by the Muslims.'

Accordingly, the residence of non-Muslims in the Islamic
lands ¢n condition of being qualified, depends on their par-
ticipation in the tribute agreement, afier signing which they
will be considered as members of the great Islamic socicty.

The freedom of individuals who are competent to conclude
the tribute agreement is respected by the Islamic law to that
extent that the said agreement is not stipulated to be perma-
nenl and delinite, The nght 15 reserved for inbutanes that, in
case of their unwillingness to bind themselves o the said
agreement, they ecan annul the mmbute agreement and go to
their desired land outside the Islamic realm.

The worth of this [ree-will becomes clearer when we see
that the tribute agreement 15 binding for the Muslims, and so
long as the wibutaries respect their pact, the Muslims can
never abrogate it or refrain from carrving out its terms,

The value of this free choice is better illuminated by pay-
ing attention to the following pomnt: The adhercoce to the
Tribute Agreement is compulsory oo the part of the Muslims,
and as long as the tributaries respect i1, the Muslims can
never annul it nor disregard its stipulations.

The late Allamah al-ITilli, in his Tadhkiratul Fugaha, puls
this matter in a nut shell and says: “Concluding a Tribule
Agreement by the non-Muslims is not necessarily required 1o

" This kind of protection covers every non-Muslim who has gol the
olficial permission of “sceurity” Lo enter the Islamic termitories,
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be permanent, as they can rejoin their own land anytime they
like.”

The reason for this freedom is that the main goal of Islam
can be achieved only in this way. By means of such a joint
agreement Islam has devised the plan of a united society the
members of which, inspite their differences of belief and
faith, undertake the responsibility of conducting a common
life based on collaboration in turning the wheels of a great
and sound society, and such a human co-existence is nol
possible except through the preservation of the legitimate
human (recdoms.

Another interesting advantage of Tribute Agreement is the
necessity of its acceptance by the Muslims, in the sense that
the Muslims and the Islamic government are faced with two
kinds of obligations in connection with the conclusion of this
pact:

Firstly:
They must invite religious groups to conclude this agree-

ment, and without a formal invilation they cannot engage in
any clash or molestation with them.

Secondly:

Whenever a proposal is made for the conclusion of a
Tribute Agreement by religious groups (Jews, Christians and
Zoroastrians) to Muslims, the Islamic government is obliged
to welcome their offer, and is not permitied to reject the offer
of peace even when the conclusion of a tribute pact may not
be in the interest of the Muslims. Even though the Muslims
may have a full domination over the said groups, the accep-
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lance of peace proposal and conclusion of the Tnbute
Agreement is obligatory.! This is because the principle of the
acceptance of the Tribute Agreement has never depended on
the expediency of the Islamic socicty, and it is always con-
sidered urgent and obligatory. Thus this urgency creaies a
legitimate right for religious minorities in a permanent way.”
Maturally, such privileges that are envisaged in the Islamic
law for minonties are pecublar to the universal ideology of
Islam and we can find the like of it in no other legal system.

' Jawahiral Katam, Vol. 21, p. 204,
? Ihid.






The Nature of the Tribute
Agreement

he pature of cvery legitimate agreement and pact is
hased, according to the viewpomt of the Islamic law
on three principal foundations:

|. and 2. The two conlracting parties

3. Affirmation and acceptance of the agreement verbally or
in & written form.

Thus, an agreement means an undertaking by both con-
tracting parties lo carry oul its terms. The Tribule Agree-
ment. too, follows this general rule of being based on the smd
three foundations, and thus it finds a legal value and the exe-
cution of its terms becomes binding on both partics, in the
same way that other agreements are.

As there are for cach of the above foundations certain and
limited conditions in the Islamic jurisprudence, it would be
necessary 1o deal with them separately and give [urther ex-
planations.
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1. The Responsible for Concluding a
Tribute Agreement

Muslim jurisprudenis are upanimous on the point that the
responsible authority for the conclusion of a Tnbule Agree-
ment on behall of the Islamic society is the authorised ruler
of Muslims or his deputy and representative. As drawing up
such a treaty is relaied solely to the high interesis of Islam
and public benelits of the Islamic sociely, therefore signing it
is oulside the responsibility of ordinary Muslim ndividuals,
and belongs 10 the special functions of the ruler in the Islamic
government.

Therefore, if an ordinary Mushm tnies to conclude a Trib-
ule Agreement, it will have no legal value as 4 Tribuie
Agreement, butl only as a Temporary Immunity Agreement
worth for the person or persons whe have been a party (o the
pact. If they do nol negotiate with a competent and responsi-
ble Muslim authority for concluding a Tribule Agreement,
they will be sent to their desired land under Islamic govern-
ment protection in accordance with a special law.'

Owing 1o the differences that exist between Muslim groups
concerning the qualifications of the ruler of the Islamic gov-
ernment, there is also a difference of view among the Islamic
jurisprudents related to distinguishing the responsible
authority for drawing up a Tribute Agreement,

According to the Shiite belief in the question of Imamate,
the responsibility for concluding Tribute Agreements lies
with the Imams of the Prophet’s household or their special or

' The late *Allamah al-Hilli, in a/-Qawa 4d, in this respect, says: “If it is
concluded by a Muslim it will be invalid, even with a single person, but
he may not be killed, and 15 to be returned to his safe place.”
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general deputies. General deputies who are appointed in the
period of the Imam’s occultation in accordance with a special
order,’ are the pious, virtuous and chaste jurisprudents who
are qualified to judge and issue verdicts.”

But under conditions when there are no adequate possibili-
ties for the competent jurisprudents to assume the posilions
of rulers, and when the rein of Muslims' affairs is in the
hands of unqualified rulers, the Tribute Agreement concluded
between such a government and a non-Muslim individual or
group, has no legal value and is automatically null and void,
if it is contrary to the high interests of Islam and Muslims. *

When the interests of an Islamic society necessilate the
conclusion of Tnbute Agreements and there 15 no fully
qualified jurisprudent available, every Muslim who is suffi-
ciently versed in the conditions and aspects of legal injunc-
tions concerning the conclusion of Tribute Agreements and is
known for being fair, can take up the proposing and signing
of the said Agreement. Bul since n the time of Imam’s oc-
cultation there is no possibility for junisprudcots (as general
deputies of the Imam) to hold the rein of Muslims® affairs in
their hands, the Tribute Agrcements, like other social and
political matters, are in the bands of unqualified rulers, and
even in the time of the true and rightful leaders of religion,

! “Unmar ibn Handalah, quoting the Tmam ag-Sadiq (A.S.), says: *,., Find
whocver of you mammates our fadith, and considers our balal and bardm
and krows our decrees, lel them accept him as an arbiter, as [ appointed
him as a ruler over you. Il he judged aceording to our judgement and it
was not accepied from him, they would be belittling the judgement of
Allah and rejecting us, and the one who rejects us 15 as if onc has re-
gectcd Allah, and this is cqual to associating & partner with Him."
Tahrired Wasilal, Vol, 1, p. 463,
P Ibid,, p. 466.
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unjust rulers and caliphs have acted as rulers and concluded
Tribute Agreements with religious munorities, who lived
carefree 1n the Islamic lands. So it has become traditional for
Mushims and jurisprudents to respect such Tribute Agree-
ments and {0 accept the said groups as committed minorities
in their own society.

Ash-Shaykh as-Sadng quotes the Imam ar-Rida (A.S.)
saying: "The Christians of Bani-Taghlib refused 1o pay trib-
ute and asked Umar 1o exempt them from its payment,
‘Umar, fearing that they might join the Roman government,
agreed to forego the per-head tribute but to increase other
taxes on them.” Then the Imam is reported to have said: “The
Christians of Bani-Taghlib can act according to this Agree-
ment they have agreed upon, until the day the truth is re-
vealed.™

The purport of this quotation shows that a Tribute Agree-
ment concluded by an unqualified ruler, too, may be valid
and have legal value like that of the Imam’s and a right{ul
ruler.”

The First Martyr says, in his valuable book of Duris
[Lessons]: “In the time of the Imam's oceulation it is neces-
sary to treat nunorities according 1o the agreement they have
concluded with the leaders and the rulers of the Muslims”.

The late author of Jawahirul-Kalam |Gems of Speech],
too, says on the basis of the said tradition: “The purport of
this tradition means that the Tribute Agreement of the unjust
rulers 1s 10 be considered correet and valid, and this verdiet
also applies 1o cases lacking the basic conditions of a Tribute

' Wasa ilush-Shi'uh, Ch, 68, gl fadich No, 0,
b tawakiral Kalam, Vol, 21, p. 263,
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Agreement, namely the payment of tribute.'

Thus, if it is seen thal some jurisprudents consider the
Imam and his special or general deputy as the only authority
competent for concluding Tribute Agreements, this is appli-
cable to conditions when the required possibilitics exist lor
the rule of the qualified leaders, and not that the said agree-
ment should be concluded by the Imam or his deputies under
all conditions such that the other Tribute Agreements would
be null and void.

The same author, after confirming the above point, says:
“The fact is that the agreements concluded by unqualificd
rulers have the same value and validity as those ol a just per-
son, and the poll-tax reccived are legitimate and acceprable,
but I have not come across this point in the analysis of jurs-
prudents.”™

Therefore the steps taken by Muslim rulers and govern-
ments in concluding international agreements arc included in
the legal consequence of the law related 10 the undertakings
the just believers in the fishiyyah affairs’ according 1o which
they are considered legally valid by all Muslims.

2. Committed Allies

Non-Muslims can become committed allies of the Muslims
through the law of tribute agreements, and these include three
groups of Jews, Christians and Zoroasirians who arc called in

' Ibid., p. 276.

! Ibid., p. 263,

? Hishipyah alfairs are & senes of duties of parlicular unpoitance, and
due to their necessary interests, they are entrusicd 1o the religious
authority, and, in case of his absence or unavailability, other rghteous
and cquitable persons may underake to carmy them oot
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the Islamic Jurisprudence “Ahful Kitab" |The people of the
Book]. This denomination is duc to the fact that heavenly
Books were sent down upon Moses, Christ and Zoroaster and
have been recognised by Islam,

It is true that the followers of the said three faiths have lost
the heavenly books of their Prophets and follow books which
have been altered by profit-secking pseudo-clergy and are
devoid of the authentic facts and truths of the relevant creeds,
but according to the law of Islam concerning the propricty of
benefitting Irom the legal advantages of Tribute Agreements,
i1 15 sulficient for an individual or group to introduce them-
selves as followers of one of the above creeds to be recog-
nised as such without further evidence,'

Inspite of the Muslim jurisprudents’ unanimity concerning
the competence of the Jews, Christians and Zoroastrians in
benefiting from the law of Tribute Agreements, some Sunni
jurisprudents” have expressed doubt that the Zoroastrians
belong to the group having a heavenly book. They rely on the
utterance of the Prophet, saying: “Treat the Zoroastrians as
you treat those with heavenly books.™

Shi'a jurisprudents unanimously and on the basis of Is-
lamic evidence® consider the Zoroastrians as belonging to the
groups with heavenly Books. They believe that this creed
was announced by a person selected and sent with a heavenly
Book to guide the human beings.

fauwfun.-f Kalam, Vol 21, p. 235.

P ACTinmdhi's al-Jami, Vol 2, p. 392, Al-Bayhagi's Sunan, Vol. 9, p.
HSEJ' Atharad Harb, p 717,

The Messenger uf Allah (S.A) was quoted (o have said: "Treat them
as you treal aflul Kiegh” Jawahirul Kalam, Vol. 21, p. 230.
Y Wasailushi af, Vol 11, ch. 49, filad
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In one of these Islamic documents il is alTirmed that the
Zoroastrians had a prophet whom they killed, and their heav-
enly Books was written on Iwelve thousand cow-hide which
was burnt by his followers.’

Concerning the apiness of non-Muslim groups who are not
included in the groups with heavenly Books, jurisprudents
have expressed different views. These groups are as [ollows:

1. The atheists and those who believe in no religion, doulbt
it or deay religious beliefs.

2. The polytheists and those who assume partners and
equals for the Creator of the universe and the real worshipped
one.

3. The followers of artificial and false creeds which lack
every true origin, that have been created merzly by the untrue
allegations of false prophets.

4. The groups who consider themselves the [ollowers of
one ol the prophels mentioned in the Qur'an other than the
Jews, the Christians and the Zoroastrians, such as the [ollow-
ers of the Books of Abrabam Seth and Idris or the Zabur of
David,

Some of the Sunni jurisprudents consider all the said
groups as being apt, like those with heavenly Books, for
benefitting from Tribute Agreements, while some others have
excepted the polytheists of the Arabian Peninsula and other
Arab polytheists. Another group comsider thal concluding
Tribute Agreements is exclusively 10 be with abfuf kitah

Shute junsprudents atinbute this privilege only o abfuf

' Thid,
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kitab 100, Namely, the Jews, the Christians and the Zoroastri-
ans who may join the alliance treaty (Tribute).

The late scholar al-Hilli says in Tadhkiratul-Fugahi™

“With the exception of the Jews, the Christians and the Zo-
roastrians, no Tribute Agreement may be concluded. The
only thing that can permit their admittance to the Islamic
society is adopling Islam, even if they consider themselves
followers of a heavenly book like those of Abraham, Adam,
Seth, Idns or the Zabur of David. This is one of the two dic-
tums of ash-Shafi’i about this matter, since these books are
not considered among the books which have been descended
from heaven, but they have been sent as revelations to the
Prophets. Moreover, they consist of a series of sermons and
mclude no laws or verdicts. The second view of ash-Shafi'i is
that the proposal of agreement and tribute may be accepted
from the said groups on the basis of the Qur'an's verse, say-
ing:

RSP | L P R

“Out of those who have becn given the Book.” (Suratut-
Tawbah/29)

But the definite article ‘the” in ‘the Book’ conveys the
sense of promise and this is specially related to the three
groups of the Jews, the Christians and the Zoroastrians.”

According to this view there is no difference between Ar-
abs and non-Arabs, and the only measure of aptness for a
Tribute Agreement is belief and creed. The late Shaykh Tusi

' Tadhkiratuf Fugaha', Kitsbul jifad, Ch. 5, question 5.
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in his book, al-Mabsat explicitly states this point:

“Unbelievers (non-Mushims) are two groups: Those who
arc apt for a Tribute Agreement, and those from whom this
Agreement is nol acceptable. The first group includes the
Jews, the Christians and the Zoroasinans, and the second
group includes the followers of other erceds such as idolaters,
star-worshippers, Sabians or else, whelther Arabs or non-
Arabs, from whom no such Agreement 1s acceptable whereas
from the first group it is acceptable, Arabs or non-Arabs.'

To prove the view concerning the aptoess of the groups of
ahiul kitah for the Tribute Agreement (JTews, Christians and
Zoroastrians) the following arguments may be resorted 1o:

1. The view of the whole of Shiite jurisprudents who have
unanimously supported the above point.

2. Verse 29 of Soratul-Bara'ab which makes the termina-
tion of the state of war conditional on concluding a Tribute
Agreement with the groups of abfu! Kitah Thus the legalisa-
tion of a Tribute Agreement with them necessitates its ille-
gality in other cases. On this basis 1o prove the claim related
to the said verse has no need of interpreting the sense of the
verse in order to discuss its meaning.”

3. The annexation of the Zoroastrians 10 the groups of
ahiul Kitdh as being apt for Tribute Agreements, as stated in
some Sunni® and Shiite' narratives, shows ihat the legal

1 al-Mabay, Vaol, 2, p. 36, Jawahind Kalan, Vol 21, pp. 234-5,

* The author of AMdred Hark, thinking that citing the above dvad s only
possible through its coneception, discussed il and claimed that nention-
ing alfud Kb the said Sval was because at the tme of Bs revelation
the non-Muslims {acing the Muslims were only affud Kitabh,
Al-Bavhagi's Supam Vol &, p. 189,
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value of concluding Tribute Agreements is legitimate only in
the case of groups of Abful Kitib, otherwise there would
have been no need 1o annex the Zoroastrians to them.

4, The late Koleini says in a/-Kafi thal the Imam as-Sadig
was asked about the Zoroastrians: “Ilave they had a
prophet?” The Imam answered: “Yes, Do you not know of
the letter sent the Prophet to the Meccans? In that letter the
Meccans were invited 1o Islam and were warned that they
musl face war if they refused. The people ol Mecca offered
in answer 1o pay tribute in order 1o be free in their worship.
The prophet wrote in answer:

“I accept tribute only from ahfuf Kitab The Meccans sup-
posing that there was a contradiction in the prophet’s words,
wrote: “You claim that you accept tribute from none but
afiful Kitah, while you have accepted it from the Zoroastrians
of Hajar.” In answer the Prophet wrote: “The Zoroastrians
have a prophet whom they killed and burnt the beavenly
book which bad descended upon them. Their prophet had
presented their heavenly book to them wrilten on twelve
thousand cow-hides,”

In this narration the aptness of ahfuf Kitib for Tribute
Agreements has explicitly been mentioned, while other
groups have been deprived of the right ol benefitting from
the legal advantages of Tribute Agreements,

Some junsprudents, relying on a narration which will be
quoled below, have negated that the legitimacy of the Tribute
Agreemenl covers only Arab polytheists, and have consid-
cred abful Kitab as a privileged group to benefit from the law

Y Wasa ‘ilush-Shi‘ah, Kiiabul jihah, ch, 49,
' Furn*ul Kafi, Vol. 1, p. 161
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of concluding Tribute Agreements.

Abu-Basir says: 1 asked the Imam as-Sadiq (A.5.) about,
the tribute and he answered: “Allah has forbidden taking
tribute from the Arab polytheists.™

ol (Sodie e Lol adll e Ll

(The word ‘ennama’ (in this quotation) in the Arabic lan-
guage gives the sense of restriction. Therefore, on that ac-
count, the prohibition of the tribute in the case of other than
the Arab polytheists and idolaters is negated. In connection
with the above noble verse, it must be said that stating akfu/
Kitabis due to the fact that they are privileged groups, or that
the word « o= s (out of) in the verse refers 1o

Gadl el G sia da Y

“They do not bélieve in the true religion” (Sirafut-
Tawbah/29) and that conjunction of this senlence and the
sentence:

-

P P PP Rt o

“... Who do nort believe in Allah por in the After Day"as a
kind of conjunction of the special to the (same verse above)
general.

A more careful scrutiny of the sense of the above parra-
tion, however, shows the inexactitude of this reasoning, for,

' Waa'ilush-Shi‘ah, al-jshad, ch. 49.
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the question which the Tmam was asked, was related to the
Zoroasinians, and for the people of that ime the Zoroastrians
were non-Arab Polytheists in the same way that the idolaters
of the Arabian peninsula were Arab polytheists, Conse-
guently the sense of restnietion, which is obtained from the
word ‘ennama’ is related 1o the Zoroastrians and pon-Arab
polytheists, and such a case is usually termed “additional
limitation.’

Concerning this verse, too, il well thought over, it is clear
that the conjunction of sentences, as explicalive apposition, is
to explain the word woeadl s “those” which stated of
beginning of the verse.

A study of the View of the Sunni
Jurisprudents

Most Sunni jurisprudents such as the Owza’i the Thawri
and the Maliki, concerning the aptness of the Tribute Agree-
menis, are of the opinion that all non-Muslim groups from
any religion, sect and tribe can participate in concluding such
agreements and become committed allies of the Islamic so-
ciety and benefit from all its legal advantages. They have
given two rcasons to prove their theory:

1.  Buraydah says: It was the Prophet’s habit — when he
cntrusted the command of the Muslims 1o someone or des-
patched irregular troops, while making special recommenda-
tions 10 them and other Muslims and inviting them to observe
chastity and to fear Allah he instructed them on facing pagan
enemies 1o make the three following proposals to them, and
il they accepted any of them, then the Muslims should ab-
stain from fighting them, The proposals were: Firstly, mvite
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them to Islam, and if they refuse, then offer them peace on
the basis of a Tribute Agreement. In case of accepling i1, you
should abstain from all hostilitics to them. And lastly if they
refuse this offer of peace, ask Allah’s help and prepare for
war.'

According to this narration, the proposal of peace through
Tribute Agreements is not only legitimate but also obligatory
in respect of any pagan enemy, and for this reason there 18 no
difference between abful Kitab and the polytheists.”

2. The joining of the Zoroastrians 1o ahful Kitah, as men-
tioned in some narrations, is an cvidence that the tribute
peace trealy is nol limited to abluf Kitab, since the Zoroastri-
ans are 1ncluded 1o the said agreement mspite of not being of
alilul Kitab.

The reason why the Zoroastrians are nol considered of
ahful Kitah is a varration in which they are placed on an
equal basis with the groups having divine books in their apt-
ness for concluding Tribute Agreements, a narration which 1s
atiributed to the Prophet,’ denoting that the Zoroastrians do
not belong o abfe! Kitab, but that they should be treated in a
similar manner.® Treat them as you treat abful Kitab

i A A s gy

Treat them as you freal ahful Kitah.
This is an evidence that the Zoroastrians were nol of afiful

' Subilus-Salam, Vol 4, p. 46,
 Alharul Harb, pp: 722-3.
! Al-Bayhaqgi's Suman, Vol 9, p. 189,
4 .

Ibid.
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Kitab, bul they were to be treated according to the law with
which abful Kitab were treated.!

In the above narration, the basic evidence is the theory of
the universality of the law of Tribute Agreements, according
to which the said Sunni jurisprudents have affirmed the the-
ory.

Disregarding the discussion about the authenticity of these
two narrafions, an investigation into their purports shows the
obvious weakness of the above reasoning. In other words, in
the first narration, Buraydah repeated what the Prophet had
said and i1 is not clear in those cases to which group the
Muslim troops were dispaiched enabling the Prophet to refer
to them as pagan enemics. These enemies may easily have
been the Zoroastrians who, as we said before, used to be
called non-Arab polytheists.

Moreover, Buraydah’s narration, according to the reminder
of the narrators, belongs (o a time after the descent of the
verse 29 of Sarasul Bard 'ah concerning peace treaty of tnb-
ute.” which verse descended after the conquest of Mecca and
the surrender of the pagans. Therefore what is meant by pa-
gan enemies mentioned in the tradition, cannot be Arab pa-
gans, and non-Arab pagans means the Zoroastrians who were
considered as of ablul Kitab.

Concerning the second parration, it must be said that the
phrasing of the narration is no cvidence for negatling the
Book for the Zoroastrians, [t rather means that they are on an
equal footing with other groups having books, Moreover, the

— S —————————

' Al-Bayhaqi's Susan, Vol. 9, p. 189,
f Subufus-Salarm, Vol 4, p. 47,



Minority Rights [

explicitness of other varrations’ including the Zoroasirians
with the groups having Books, removes the ground for the
above probability altogether.

Correction of an Error

The exclusiveness of the Tribute Agreement to the three
groups of the Jews, the Christians and the Zoroasirians does
not signify that the conclusion of peace treatics in the Islamic
law 15 not legitimate with other groups, since in the Islamic
jurisprudence, the establishment of peace is covisaged by
means of various agreements each of which may be con-
cluded in certain cases i accordance with a special law,

The Tribute Agreement is one of such peace (reaties which
has special conditions and a definite law in the Islamic law,
according to which the said agrcement is cnvisaged for
groups with heavenly Books and has legal value only for
them.

In the case of other groups there are other peace Ireatics
with certain laws and conditions on the basis of which the
Islamic society and non-Muslims can conclude peace agree-
ments and live in full security and tranquility?

Priority of the Followers of Heavenly
Books

In view of the nature of the Tribute Agrecment and its le-
gal vestiges, the advantages and special superiority given by
Islam to the Tollowers of heavenly books become clear.

; AI Bayhagi's Suman, Vol. 9, p. 189,
* This will be further discussed in the coming chapters,
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We have already said that this agreement does not only
allow these groups to reside in all Islamic lands, bul also
considers them as citizens and members of the great Islamic
Ummah and society and as internal allied elements,

This privilege and superiority is due to the fact that Islam,
by declaring the natural freedom of belief,' atiaches a great
importance to individual and social ideology and evaluates
human personality on the basis of faith and belief. Thus the
legal and human work of a person and society is determined
in proportion to the value of their ideological principles, and
in this evaluation, no attention is paid 1o apparent differences
such as blood, colour, racial precedence and tribal onginality
and honour.

Therefore, an individual and a sociely, declaring them-
selves as followers of a beliel which is recognised by Islam
as a holy heavenly creed, must be regarded differently from
the viewpoint of respect, legal personality and human worth,
as compared with a society and individuals who follow
bascless and wrong beliefs and lack a proper origin and
foundation worthy of human position,

Islam recognises the religions of Moses, Chnist and Zoro-
aster as three holy heavenly creeds announced fo the human
society by the above prophets on behalf of the Creator of the
universe. But it believes that none of the said creeds pos-
sessed an eternal aspeet, and they had successively been
abolished until with the universal call of Islam, Christianmity,
too, which in its own time was in its ideological evolutionary
stage, was abrogated.

' Re: avah 257 of soratul Bagarah.
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Owing to the special respect that Islam has for the great
divine Prophets, it naturally feels respect, 1o, for the indi.
viduals and groups who declare themselves lollowers of these
exalted prophets, even though they may go W excess in their
claims and disregard true faiths.'

This respect, which is in fact a respect lor the genuine
ideology of their prophets, has resulied in their beneliting
from special legal privileges and priorities in the Islamic ju-
risprudence, an example of which is seen in the law of the
Trnbute Agreement.

This kind of evaluation and granting legal privileges is a
peculiarity of the Islamic law, an example of which may not
be found m any other legal system even the communisi
countries which represent a single camp, regard the commu-
nist individuals of other communist courirics as aliens and
foreigners, and so long as they have not become citizens of
that country, they are not admitted as allicd members of the
communist socicty of the country,

The privileges cojoyed by groups with heavenly books
through the law of the Tribute Agreement in the Islamic so-
ciely are another evidence of the general peacelul policy ol
Islam and a true witness to the respect and value that islam
has for human beings, their thoughts and ideologies.

! This is true of the three groups. The religions which are now followed
by the Zoroastrians ({ire worshippers), the Jews and the Christians are
nothing but a handful of legends fabricated by the fancies of a number of
the pseudo-men of religion. Their original heavenly book had been dis-
torled and their real beliefs and precepts have for long lelt ther.






The Text of the Tribute
Agreement

he text of the Tribute Agreement, like every other
I legitimate pact, is based on the agreement of both
parties, on the proposal of one side and acceptance

of the other.

A survey of the Tribute Agreemenis concluded by the
Prophet of Islam with various groups of abful Kitab will
show the actual form in which they were formulated.

These texts usually began with the name of Allah, fol-
lowed by the names of the official representatives of both
contracting partics. Then, afier inserting the articles and
conditions agreed upon, it was signed at the bottom by a
number of witnesses.

In drawing up these agreements they iried lo state the pur-
poses of both sides explicitly and without any ambiguity and
possibility of alteration of its purport. So the phraseology and
style were usually very simple.

The text of the agreement concluded between the Prophet
and Christians of Sinai, in the handwriting of the Imam Ali,
went as follows:
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“In the name of Allah, the Beneficent, the Merciful. This is
a letter written by Muhammad son of Abdullah, as a bearer
ol good news and a wamer, and, in respect of Allah’s trust,
entrusted with all creatures, so that no plea would be made to
Allah after the prophets. Allah, almighty, is Wise.

I1e has written this to those who follow his faith as a treaty
with the groups of the cast and west who are Christians, be
they near or far, Arab or non-Arab, known or unknown. This
is a wril according to which a treaty is concluded with them,
and whoever opposes iis articles will be considered a trans-
gressor 0 him and other Muslims. Such a person would be
rejecting Allah’s promise not being honest nor humble in his
agreement, ridicule his own religion and so deserving dam-
nation, be he a king or an ordinary Muslim believer.

Wherever monks or travellers gel together, and reside in
the mountains or in the deserts, in inhabited places or in
plane, in synagogucs or temples, we will be behind them to
preserve and protect them, and T will defend their lives, prop-
erly and goods with my life and that of my (riends, helpers
and nation, since they are my subjects and united allies.

With the exeeption of what they willingly pay as tribute
they will by no means be compelled to pay anything more or
held respomsible for i1,

Their judges. monks, hermits and travellers will not be
molested, and no sysagogue or church will be destroyed and
nothing of their property may enter the Muslims' dwellings.

Judges and monks arc exempt from paying tribute, so are
those engaged in the task of worship.

“The wealthy and men of commerce should not be re-
quired 1o pay anything in excess of their tribute,
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“Nomne of them will be forced to fight or carry arms.

“Rather the Muslims should defend them, and converse
with them in the best manner and according 1o the holy verse
which says:

‘Do not argue with ahful Kitab except in the best manner.’
stiratul ‘Ankabiat’36)

They may live in a safe environment which is full of kind-
ness, and everything is to be done to check what may cause
them annoyance and uncasiness, wherever they may be and
wherever they may reside.”

“This agreement is signed by the Holy Prophet, and un-
dersigned by a number of his friends as witnesses.'

The following treaty, too, was concluded between the
Prophet and Yuhanna son of Rubah chief of the Christians of
Ila (al-Aqgabah) :

“In the name of Allah, the Beneficent, the Merciful.

This is a guarantee on behalf of Allah and Muhammad, his
Messenger given to Yuhanna- son of Ru‘bah, chief of the
Christians of Ila (al-*Agabah): “In the name of Allah, the
Beneficient, the Merciful. This 12 a guarantee on behalf of
Allah and ‘Muhammad, his Messenger given to Yuhanna-son
of-Ru‘bah, and the people of Ila, according to which their
ships and travellers are under the protection and sccurity of
Allah and His Messenger, and all their companions from ash-
Sham, Syria or on the coasts of the sea are immune and under
protection.

! Ibn Hisham's Sirah, Vol. 2, p. 902.
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Elements causing incidents will never be exempted from
trial because of their wealth, and if they are captured they
will be considered as slaves.

It 1s forhidden to prevent access to water-springs to them
(People of Ila) or bar them from proceeding on their way ei-
ther by land or at sea.

This treaty is written by Juhayn son of as-Salt Serjil son of
Hasnah with the permission of the Messenger of Allah.”

Some of the agreements concluded by the Prophet with
ahlul Kitih contained a number of conditions and particular
obligations which were stipulated in the text of the agreement
according to the circumstances of the time and the existing
expediencies, none of which ever went beyond the limit of
justice. The hostility and stubbornness of the other party did
not cause indilference to s interests and to the observance of
the just criteria,

Al-Baladhun quotes the following agreement in his book
Fuluhul Buldin aboul the people of Najran, as a good exam-
ple of such treaties:

“In the name of Allah, the Beneficent, the Merciful.

This 1s a treaty concluded by the Messenger of Allah and
the people of Najran. Their agricultural products and prop-
erty will be protected and the whole will be returned to them.
They will pay two thousand suits of clothes annually, one
thousand of which must be delivered in the month of
Ramadan, and the other thousand in the month of Safar, If
there is an increase or decrease of crops, they will be evalu-
ated according 10 measure. Other products of theirs such as
war garmenls, horses, livestock and other war equipment will
be received on the basis of caleulation,
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The people of Najran undertake to host the envoys of the
Messenger of Allah for a month or less, but not more than
one month. If a plot is hatched in Yemen, the people of Na-
jran lend thirty war equipment, thirty horses and thirty cam-
¢ls to reinforce the Muslims, and if any of this number 1s lost
or damaged, the Muslims must restore it by paying the
aquivalent.

Najran and its neighbourbood will be under Allah’s pro-
tection and will be bound by the pact of Muhammad, the
Messenger of Allah, together with its people, ils lerritory,
property, the present or the absentees, i1s travellers, dele-
gates and temples. No change will be made in their condi-
tions, and no rights of theirs will be altered. Their temples
remain intact, and their bishops, monks and church adherents
as well as what they possess will not be molested, and no 1m-
position will be made on them. They are exempt [rom the
bload mony of the pre-Islamic period. They will not be
called to account nor are they required to pay one-tenth tax.
Their territory will not be occupied by Muslim troops. Those
who appeal for justice will be treated with cquity and justice.
In Najran, there will remain no oppressor nor oppressed.
Those who continue fo engage in usury will receive no pro-
tection whatever, No person will be held responsible for an-
other person’s fault.

*According to this treaty the people of Najran will be pro-
tecied by Allah and Muhammad, His Messenger (ill the Day
of Judgment, and so long as they do not deviale from the
highway of benevolence and peacefulness, no imposition on
them and no injustice will be made towards them.”

' Furafind Boidsn, Vol. L, p. 83,
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Al the end of this treaty Abu-Sufyan ibn Harb, Ghablan
ibn “Amr, Malik ibn 'Awf of the tribe of Bani-Nasr, Agra’
ibn IMabiss al-1landah and al-Moghirah were chosen as wil-
NESSES,

According 10 some documents, its text is in the handwrit-
ing of the Imam Al ibn Abi Talib.
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Chapter Four
Responsibilities of Both Parties

A Survey of Obligations of the
Minorities in Tribute Agreements

Conditions and Terms of Tribute
Agrcements
Responsibilities of Both Sides

n concluding and drawing up the articles of the Tribute
I Agreement, the freedom of both parties is reserved on

the basis of consent and accord as the main pillar of the
Agreement. Each side can propose special terms and condi-
lions according 10 ils interesis and expediency (execept in
special cases) lo be inserted in the text of the treaty if both
sides agree upon them.

Such conditions comprise responsibilitics which bind both
sides 1o carry out their duties and at the same time benefit
from the rights and privileges envisaged in the Agreement. In
this way the duties stipulated for each side become a guaran-
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tee of the interests of the other committed side.

For this reason the theory and law of the Tribute Agree-
ment in Islam is one of the fairest and most equitable agree-
ments, in which there is no frace of the superionity of a strong
majority over a weak minority. On the contrary, both sides
undertake mutual responsibilities at the same level, We may
even say that the scale of duties of an Islamic society is much
more heavier than that of 11y allies,

Now we will first describe the conditions regarding the
duties of the allies (the tribularies), and then deal with the
duties of the Islamic society as well as the rights and privi-
leges of the allies.

In concluding a Tribute Agreement, the freedom and the
limits of the powers of the competent Islamic government are
within the bounds of the special conditions stipulated in Is-
lamic jurisprudence. The conditions envisaged in Islamic ju-
nsprudence are as follows:

1. Conditions which are necessarily stipulated in the
agreement and must be wholly observed.

2. Counditions depending on the circumstances of the
agreement, whether they are stipulated in the text or not ex-
pheitly stated, all of which must be respected and confirmed
by both sides.

Basic Articles of a Tribute Agreement.

The first part is summarized in two articles:

Article One:

The Payment of the tribute, which will be fully discussed
in later chapters.
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Article Tweo:

Respeet for the Islamic laws, observance of their execution
and acceptance of judicial, penal and social verdicts carried
out in the Islamic realm on the basis of Islamic criteria,

According to this article, as the Muslims must obey the
verdicts issued by the competent Islamic courts, the allies
(tributaries). too, must act upon the issued verdietls, when
they are tried in these courts.'

Likewise, whenever a tributary commits an act forbidden
in their own religion and condemned in Islam on the basis of
special regulations, the said regulations must inevitably be
enforced in his case. For example, il a tributary comwmis
adultery or theft which are prohibited in the religions of af/uf
Kitab, he will be punished in accordance with the rules of
Islamic penance.”

As for the acts forbidden in the Islamic law bul permitted
in the religion of ahful kitah, they do not come under the
above regulations unless affectation to such deeds i1s pot in
accord with the criferia and exigencies of the agreement.

In view of the nature of a Tribute Agreement which is
concluded as a treaty of alliance and social solidarity, and
participation in a common social life, the necessity of the ob-
servance of the above principle becomes evident.

As an Tslamic society respects its internal allies, it also rec-
ognises their laws and rules in their mutual relations. The
philosophy of Tributc Agreements necessitates a reciprocal
respect 1o be shown by the allies 1o the Islamic social laws,
and their abstention from acts forbidden according 1o the be-

' This point will be referred to in later chapters.
Y Jawahirul Kaldm, Vol. 21, p. 318.
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licfs of both sides, and an obligation to respect and carry oul
issued verdicts. '

In a big society where tributaries live alongside Muslims,
lthe observance of the above principle is not only an absence
of restriction of their freedom, but in view of the rights and
privileges which the tributaries enjoy on the basis of this
agreement, this is the minimum right of which the criteria of
social justice considers the majority members, namely the
Muslims, worthy.

Conditions to be Stipulated

The second necessary part of the agreement consists of the
following points:

The allies (iributaries) must abstain from cvery hostile plot
and sabotage and military activities against their Muslim con-
federates.

They must also abstain from giving aid, reinforcement,
refuge or protection to the enemies of the Muslims, and must
avoid every kind of espionage for the enemies of Islam, or
guiding and supporting spies and enemies of the Muslims.

The late Muhaqiq, in his Shardye’, the Allamah al-Hilli in
Tadbkriratul-Fugaha’, and ash-Shahid  ath-Thani in  af
Masalik, have considered the acts of espionage of tributaries
and supporling cnvoy spies a violation of the agreement on
the condition that these matters are stipulated in the text of
the agreement. But in view of the role of espionage and hos-
tile acts, it can be said that such a condition becomes willy-
nilly a part of a precondition stipulation to the effect that the
tributaries should refrain from hostile acts, plots of support-
ing the enemies against the Muslims. Most jurisprudents, in-
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cluding the above three renowned scholars, have considered
It necessary 1o stipulate the said ¢onditions such that the vio-
lation of which would render the agreement null and void.

It is, however, aflirmed by some jurisprudents that there is
no need to stipulate the said points in the agreement since
they are implied in the treaty, and in any case, whether they
are stipulated in the text or nol, whenever the said conditions
are violated, it would mean the violation of the (reaty jtself’
Thus, this condition may be considered as the third NECCSSArY
article of a Tribute Agreement.

The late scholar al-Hilli explains this point as follows in
his Tadhkirat-ul-Fugaha’:

“The second part of the conditions of a Tribute Agreement
ncludes matters which are not obligatory to stipulate in the
fext of the agreement, but the acceptance and exigency of the
ireaty make their execution obligatory. Such a condition in-
cludes the abstention of the tributarics from acts which are
contrary 1o the treaty and to the asylum granted by the Mus-
lims, such as deciding to fight the Muslims, supporting the
pagans and aiding them in their fight against the Muslims, il
they commil such hostile acts, the Muslims must retaliate,
and this is incompatible with the agreement.”

Then, referring 1o the first part of the tribute conditions, he
says: “If these two conditions of the Tribute Agreement arc
not observed, it would be tantamouat 1o the violation of the
treaty, whether they are stipulated in the text of the treaty or
not.”

Compatible Conditions

In addition to the above conditions, any other condition or
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article which may create a responsthility for the tributanies
depends wpen the expediency of both sides and discretion of
the competent Islamic government. The agreement may even
take the form of a simple peace ireaty (comprising the said
points and conditions) without any other reservatiohs which
may imvolve duties for the alhes.

Here it should be peinted that the junsprudents have rec-
ommended on the basis of certain Islamic proofs and high
interests of the Muslim society, that several conditions could
be added 1o the articles of the agrecment and ils text. Al-
thongh such conditions are roi counted as impositions oo the
tributary allies, yet, they are requisites for sclidarity of peace,
cocxistence and good will towards the joint agreemeni. In
fact they represent a reciprocal respect which is necessitated
by the spirit of the treaty of alliance and formation ol a single
society.

Some of these conditions are stated by the late scholar al-
Hilli in his Tadhkirar-ul-Fugaha’ as follows:

“The third part of the articles in the text of the Tribute
Agreement are conditions suitable [or insertion in the agree-
ment. They are related to matters which must be avoided by
the allies (iributaries), and arc briefly stated below:

1. Avoiding illegitimate sexual intercourse with the Mus-
lim women

2. Abstention from proposal of marriage with the Muslim
WOImen.

3. Avoidance of any propagating activity which might de-
viale the Muslims from their Islamic convictions.

4. Abstention from robbery and molestation of the Muslim
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travellers on high ways.

9. Refusal of giving refuge and prolection 1o enemy’s
spies.

6. Refusal of aiding espionage activities of the enemies of
Islam against the Mushms, or guiding them in this respect, or
communicating news related to the Muslims or sending lei-
ters to the enemies of Islam and refrain from divulgiog the
secrets of the Muslims to them.

7. Abstaining from acts of terror and allempl on the lives
of the Muslim men and women,

Elsewhere he writes in the same book: “Tt would be fitting
for the leader of the Muslims to stipulate in the Trbute
Agreement whatever is in the interests and cxaltation of the
Muslims,”

The late Thn-Tunayd, a Shiite junisprudent, says: Tt should
also be stipulated in the text of & Tributary Agreement fhat
the allies (tributaries) arc to abstain from apparently abusing
our Prophet and every other Prophet and angel, as well as
every Muslim.'

Concerning heavenly religions, whether Islam or other di-
vine faiths, they must not speak evil of them or slander them
and avoid flagrant and unworthy acts of anti-religious nature.

The late Muhaqqiq adds the [ollowing article which may
be added, according 1o special circumstances 1o the text:

“The allies” dwellings should not be built higher than nor-

' Tf such a erime is proved in the Tslamic courts 1o have been commitied
agains! dhimmi(s), and it had been stated m the fext of the inbule
agreement, il will be regarded as violating the agrecment, I it is not
stated in the agreement, the erinunals will be tricd and sentenced accord-
ing to the Islamic penal code,
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Obviously i1s article, like other previous recommendations,
can be binding if 1t is stipulated in the text of the agreement
with the consent of boeth parties and their signatures.

As the allies are not obliged to pay any voluntary monetary
contribution for any purpose, even if the allies leel they must
do so, it is invalid,' and so is any other condition in this con-
nection. Therefore the jurisprudents have excepted only a
single casc of thig law, and that is in order to follow the ex-
ample of the Prophet of Islam.” They say: “In casc of expe-
diency, it may be stipulated in the text of the agreement that
the allies should act as hosis to the Muslims when they or the
Muslim Mujahids pass through their quarters.”

Some junsprudents think that the expenditures for such
enfertainments should be paid out of the tribuie, but most ju-
risprudents affirm that the condition for entertainment should
be added to the minimum sum of the iribule, since il is pos-
sible that no Muslim may pass through their quariers, in
which case their Tribute Agreement will lose its financial
aspect, and will thus lose its legal value willy-nilly on ac-

In af- Wasa Wl it is said, on the authority of Mubanumad Thn Mushim,
gquoting the Imdm al-Bagir (AS5.), concerming the tributaries, nsked
whether it can be levied from them on their properties and cattle, other
than the wibwary, he said: “No.™ A similar fadind is related by ash-
Shaykh al-Mufid, in his af-Mugai2b, guoting Mubmnmad ibn Mushin,
Look up Wasa ‘flush-Shi
alr, Vol 11, ch. 68 of Kitabul Jihah,

* In the tribute agreement concluded by the Messenger of Islam with
Christians of Najran, there was stated that the people of Najran must be
the hosts of the envoys of the Messenger for a month or less. According
to Shaykh Tosi in a/-Mabsar, it was stated in the tribute agreement with
the people of lylah that they must be the hosts of the Muslims passing
through their land, for three days,



Minority Rights 109

count of the non-paymeni of tribute. This view is supported
by the fact that in the agreemenis with the peoples of Tla and
Najran, the Prophet had not only stipulated the minimum of
tribute sum, but had also made it an obligation for them (o
entertain the Muslim travellers and official envoys.

Obviously if the allies refuse 10 undertake such a duty,
there will be no obligation on them,” but if in the Tribute
Agreement they accept such an obligation, 1ts manncr and
duration musi be stipulated.

In addition 1o the above points, Shaykh-e-Tusi thinks it
necessary 1o determine the number of the persons who are 1o
be entertained by the allies, since every agreement should be
clear and definite in all aspects,’ and if the dwellings of rich
allies do not accommodate additional persons, the Muslims,
to whom this article applies, may stay in the houses ol the
allies who are not so well-to-do, but the latter have no obli-
gation to enteriain their Muslims guests.”

Illegitimate Conditions

The proposal of the conditions and articles of the Tribute
Agreement, both qualitatively and quaniitatively, depends on
the view and interests of the competent Islamic government.
Naturally these interests vary in connection with the exigen-
cies of time and other special conditions related 1o the needs
ol the Islamic society.

Therefore the said conditions which have been recom-
mended by some jurisprudents depend on the above prinei-

! AlMabyit Vol 2, p. 38, Tadfikimiud Fugaha', Vol. 1, p. 441,
? Thid.

P AlMabsag, Vol. 2, p. 39,

* Thid.
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ple. There may happen to exist other conditions which are
more urgent 10 be added, or some conditions to be disre-
garded in the text of the agreement owing to special circum-
stapces, or the sensitiveness or absence of religious fanati-
cism of the allies.

In short, the duties stipulated in a Tribute Agreement for
inbutary allies depend on the interests of the Islamic society
and the view and judgement of the responsible Islamic soci-
ety and the view and judgement of the responsible Islamic
authority, as well as on the free commitment and consent of
the allies. But inspite of the originality of these two founda-
lions, in some cascs it is forbidden to bind tributary allies to
some dulics and commitments, even il they show consent in
accepting them, and an agreement based on such undertak-
ings has no-legal value,

The Law ol Tribute Agreements says in this connection:

1. Itis not permissible 1o exact a sum above the tribute
menlioned in the agreement from the allies, and any com-
mitment stipulated in the agreement in this connection has no
validity and 1s null and void,

Even il a tax is envisaged on the lands oceupied by them,
they will be exempt from the payment of the tribute. Simi-
larly if they pay the tribute, no tax must be levied on their
lands.

Muhammad-ibn-Muslim says: *I asked the Imam: ‘What
obligations the iributaries shall have in return for the immu-
nity and security which they enjoy within the Islamic soci-
ety?” He answered: “They must pay the tribute, and if the
tribute is taken per head from them, they are exempt form
land tax, whereas if they pay land lax, they neced not pay



Minarity Rights 111

tribute.”

Moreover, the Islamic government cannot demand any
other tax from them such as income tax etc.. and if such an
obligation is stipulated in the agreement, it is not binding at
all.

Muhammad ibn-Muslim says: T asked the as-Sadiq about
the tribute and what paymenis must the tributanies make, he
answered: ‘Their responsibility is limited to the amount they
have willingly agreed upon, and a Muslim leader cannot de-
mand anything beyond the tnbute, and il this tnbute 15 re-
ceived per head, then the tributaries need not pay any tax on
their property, but if the tribute is levied on their property,
then they are exempt from per head tribute.’

2. The financial obligation (tribute) which is stipulated in
the Tribute Agreement must be equitable and proportionate
to the allies’ Ninancial conditions, It is forbidden 1o demand
any payment above their financial ability. Likewise, that
there is no financial obligation on women, children and funs-
tics (and all those who are exempl [rom paying the tribute in
the Tribute Agreement. This point will be fully discussed in
the chapter related to tnbute.

3.  With the conclusion of the Tribute Agreement. the Is-
lamic society and competent Islamic government undertake
certain responsibilitics (which will be discussed later), violal-
ing or neglecting which by the Islamic government would
mean a breach of agreement by the respounsible Islamic
authonty.

V' Wasa 'itush-Shi'ah, Vol. 11, ch. 68, gadith No. 3,
! Ibid,, hadith Na. 2.
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Therefore any term or condition which is added against the
allies for the purpose of disregarding or neglecting the arti-
cles of the agreement, is null and void.

4. If the Muslims fail to carry out the duties which they
have undertaken in accordance with the agreement, the allies
will in their turn have no responsibility, and their obligations
which are bascd on the Tribute Agreement will not be bind-
ing, and if they had paid any tribute 10 a responsible Tslamic
authonty, it must be returned to them.

9. In view of the philosophy of the law of Tribute Agree-
ment and in view of the fact that the purpose of the said law
18 10 grant the right of Ireedom and internal mdependence as
well as the possibility of a common life and social and puoliti-
cal alliance in the case of the followers of heavenly hooks
(namely the Jews, the Christians and the Zoroasirians), obvi-
ously any conditions and commiiments which do away with
the possibility of common life for them or impose intolerable
resirictions depriving them of repose and tranquility, are
automatically null and void, since such conditions are con-
frary to the nature of the Tribute Agreements and their envis-
aged consequences to the original divine laws.



Financial Undertaking in the Tribule

Agreement

The Tribute'

The tribute [fzyak] is a type of financial undertaking by
the allies [dhimmis] in return for Muslim commitments, As
Muslim citizens act upon their social and religious duties by
the payment of cstablished laxes and by participation in
military and defence duties for the purpose of the manage-
ment and defence of their united great socicty composed ol
Muslims and non-Muslims, the allies (non-Muslim citizens),
oo, who benefit from the rights and privileges of such a
guaraniced society, must pay a special and nlling tax as
tribute to the responsible Islamic government instead of the
regular taxes, defence and military duties (undertaken by the
Muslims}).

The tribule, which 1s levied on non-Muslim allies, contrary

' Dur discussion in respeet of fevalk refers only to the legal aspect, As
regards its lustorical aspect, it is oul ol our concern. But in the lirsl par
of this series, the discussions concerning this topic have beon issucd ina
scparale book under the title “Jslam and Peacefi] Co-existence’, in
which the history of the jlzvah has been related in detail,
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to the supposition of sclf-interested or ignorant people, has
never been a kind of punishment for non-conversion to Is-
lam, Tt is not a kind of imposition or toll which the victors
force the vanquished to pay, This fact can be seen by paying
attention to the three {ollowing principles on which the sys-
tem of Tribute Agreements is based:

1. The principle of reciprocal consent.

2. The smallness of the amount of the tribute, and consid-
eration for the minimum linancial ability of the allies (non-
Muslim citizens).

3. The exemption of the allies from all kinds of finaneial,
military and defensive duties in the united Islamic society,

It is clear that every organised society is in need of a regu-
lar budget in order 1o be able to meet its reguired expenditure
for continuving its life and managing 115 allairs, order and
various relationships, as well as providing the government
with the possibility to ¢stablish order, enact the laws, and
maintain military and defensive forces.

A considerable part of this budget must be provided
through the taxes paid by the members of this society, and
these taxes are levied in proportion to the linancial ability of
each individual and the benefits he receives from social
privileges, and then the duties of every individual 1s deter-
mined.

In the great and united Tslamic society. in which the non-
Muslim citizens (ahful kitab) arc considered as 118 members
according 1o the Tribute Agreement, the Mushims pay their
taxes in the form of zakal, alonements, &hums to the compe-
tent Islamic government. The only tax that the allics
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(dhimmis) are obliged to pay according to the mutual agree-
ment is the tribute which is levied in the way which will be
explained later.

By paying the tribute, the allies become exempt from all
financial obligations, taxes, military and defence duties. As
we said before, if the Muslims fail to perform their obliga-
tions, their allies will be exempted from the payment of the
iribute, and if this 1ax has already been paid 1o the responsi-
ble Islamic authority wholly or partly, it must be paid back to
them,

In this case, loo, the Islamic law exhibits its brilliant hu-
mane visage and social equity, and places all measures of
social, political and economic aspects within the framework
of human values.

Does the Payment of Tribute Mean
Abjectness?

The system of financial obligation was common, belore
Islam, among various nations, such as the lsraelites, the
Greeks, the Romans, the people of Asia Minor and the Irani-
ans with regards 10 the minenties dominated by them. It is
said that Anowshirwan, the Sassanid king ol [ran, was the
first to draw up special regulations for it and enforced 11 in
the sixth century AD. According to some historians, the
Jizyvah, meaning ‘tribute’ or ‘poll-tax’, 1s the Arabicized from
of "Gezyat' which was used by the Iranians meaning the mi-
norities financial obligations.'

History shows that the application of this system on alien

' Shaykh Shibli an-Nu'mani has done some researches in this respect,
supported with evidences. ALMandn, Vol 10, p. 291,
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minoritics, or weak and defeated nations, was a sign of vic-
lory, power and superiority of the great and powerful gov-
ernments, and was considered a kind of tax-collection and
exploitation.

But, while putting its signature o this system, Islam pre-
sented it in such a form which, besides showing no sign of
compulsion, pretensious superiority or exploilation, as it
formerly used to show, not 1o be seen in the Islamic jizyvah
system, 1t rather represents the most equitable way for peace,
solidanity and coexisience.

But that same apparent similarity between the two systems
has led some ill-motive or ignorant people 1o consider the
Tribute Agreement as a form of exploitation without paying
altention 10 the conditions and special consequences of the
Islamic frzyal system,

The explanations given by some commentators about the
verse No. 29 of suratul-Tawbah have not been without influ-
ence in creating the above error which was utilized by mali-
cious people, and a means of deviation for the little informed
people.

Now we will first state what those commentators had said
about the above verse, and then we will explain what other
great junisprudents and commentators have declared about i1

The law of the Tribuie Agreement mentioned in the Qur’an
is as follows:

Ej::ha;.;éarj 5000 8ot Sdiths
”J-‘ﬁa.__:j‘wgoi‘m\_.:f#‘ﬂ; Pyl
“Iight those wﬁu do not .’JEIJ&VE n .f-'l.-*fﬂ.-fr. nor in the Last
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Day, nor do they prohibit what Allah and His Messenger
have probibited, nor follow the refigion of truth, out of those
who bave been given the Book, uatl they pay the tnbute
handed (to you) in submission. (Straful-Tawbah /29)

The law of the Tribute Agreement was enforced for the
first time upon the people of Najran on the descent of this
verse in the eight or, as some say, in the ninth year after the
Migration.

In interpreting this verse, some have supposed thal it im-
plies a declaration of war on all those who have been given
the Book (the Jews, the Christians and the Zoroastrians) and
this war must go on until the result mentioned at the end of
the verse is secured. The ultimate consequence of the war for
these groups is to live in abjectness and miscry and pay trib-
ute.

They have also expressed views conceming this state of
the tributaries, such as the following:

1. The tributaries are dragged abjectly and forcefully to the
tax-collectors’ office to pay the tribute.

2. The tribute is taken from the tribularies while the latter
are standing and the tax-collectors are sitting.

3. The tributaries arc insulticd and beaten al the tme of
payment,

4, The tributaries are forced to stand in the sun at the time
of payment.

5. The tributary is to bends his head, and the recipient
takes hold of the tributary’s beard and gives him a blow on
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the head,

This strange view is atiributed to ash-Shafi’1.

Studying the Zyah on the Jizyah

Although the extravagant views mentioned before not only
lack a trusted proof,' yet, originally, it is also conirary to the
nature of the Tribute Agreement and its legal vestiges, and o
the essential method of Islam with regards to the foreign re-
lations and the spirit of equity supported always by Islam.
The above verse is wholly incompatible with the said views
and canmot be relied upon i this respect.

To explain this matter, the following points should be
studicd in analysing the tribute verse:

1. The first phrase which speaks of fighting those who
have been given the Book does not have a legislative aspect,
and 1t has been revealed in connection with the verses dealing
with jihid, its manner and conditions, and these verses were
revealed before the above one which does not intend directly
to establish the law of jibad against afful kitab,

The first point given at the beginning of this verse concern-
ing fighting the followers of heavenly Books is in fact an
explanation of another law related to the followers of heav-
enly Books. The true meaning of the verse i1s that according
to the rules of jhad, in cases where fighting abful kitab s al-
lowed, and their acceptance of the tribute proposal must be
considered as the end of hostilities.

Thus, it must be said that those who take the [irst part ol

' The narratives which are cited in this respect by the Sunsi jurispru-

dents are weak and unrcliable for citation, In the Shinte parrations there
is nothing in support of the said opinions.



Minority Rights 119

the tribule verse to mean a declaration of war against ahfuf
kitab, have committed a big and obvious error in their inter-
pretation, since a study of the verses related to jikad shows
clearly' that Islam has never resorted to the declaration of
War as & primary slep, even in the case of the polytheists and
anti-religious groups. It has considered the jihiad as a duty in
special cases and under certain conditions in order to remove
the barriers in the way to the universal call of Islam and to
liberate the oppressed nations, and loosen the fetiers of men-
tal and political servitude.

It goes without saying that the exigencies permitling to
fight against ahlu! &itab are included in the principles and
general rules of the jihad. There are many reasons for saying
that even if Islam did not provide greater tacilities for abfu/
kftab, it would never treat them more roughly than it treated
the polytheists and other pagans.

2. Theworld “hattd meaning 'until’ in Arabic signifies the
end of a matter, and the employment of (hat word in the
above verse shows thal demanding tribute from the [ollow-
ers of the heavenly Books is not made on the basis of power
and imposition, but the reason is that with the conclusion af
the said treaty which is based on reciprocal duties, the state
of clash, hostility, roughness and alienation may end and
mutual relations may be established on the basis of alliance,
peacelulness and co-operation through the treaty.

Obviously ideological differences cannot be a permancot
barrier in the way of peace and establishment of the condi-
tions which have been agreed upon by groups having differ-

! The law of jilid and the relevant a tyaits will be separalely discussed in
the coming volumes of this series.
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cnt beliefs, and their execution has been guaranteed by both
parties,

Therefore, in the tribute verse the conclusion of & Joint
treaty is considered as the most essential and a just means for
pieventing every hostile clash and putting an end to enmity
and quarrelsomeness between the Muslims and the followers
of heavenly Books. Its implication is to forbid and condemn
every aclt which may lead to disputc and renewal of hostile
relationships afier the treaty is coneluded,

3. The words ‘am yad in the 4yah, which is used concern-
ing the payment of the tribute, refers to the ability of abluf
kitab in making the payment. The word ‘yad’ sometimes
means “possibility” or ‘power,” and sometimes ‘superiority’.
The meaning of the last phrase of the 4ya is not that hostili-
ties end on the payment of the tribute, since such hostilities
come to an end on signing the Tribute Agreement, where as
the payment is done at the end of the year,

Thercfore in the last sentence the word ‘yu'ts’ meaning
‘they pay’ signifies their readiness 1o pay.' Obviously pre-
paredness and promising to pay the tribute by hand, do not fit
in the context of the verse and the sense would mean nothing
but that the readiness and the promise of ahful kitab for pay-
ment are based on their ability to pay. Furiher more by pay-
ing more aliention to the sense of n e w  ‘am, 11 brings
us lo a clearer understanding of the point. Had it meant thai
payment should be by hand, the Arabic preposition should
have been used, and the word "%+ (hand) should not have
come in singular, but in plural w pegaals (12. by

! AlMabsar, Vol. 2, p. 38,
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their hands).

4. The last two words of the verse, (0s:tbe s ) (7 submis-
sion) shows the second conditions and ihe essential basis of
the Tribute Agreement' which, as we said before, is stipu-
lated in the following way in the Agreement:

"The Allies must bind themselves 1o the verdicts issued by
the competent Islamic courts, and submit 1o the execulion of
the Islamic laws."

Linguistically, the word #4e  (in submission} is used in
Arabic to mean a person who acknowledges his submission,
and smallness, and as this is, in many cases, accompanied by
a kind of abjeciness, many philologists and interpreters ook
it to mean ‘a person who is content with abjectness and sub-
jection.” But it goes without saying that actually the word
does not signify abjectness and this meaning is a figurative
addition to it. Naturally submissicn before the court which
issues verdicts according to the Islamic laws, and as this
point is stipulated in & joint treaty guaranteeing the interests
of both parties, it by no means necessitates subjection,

The use of the word il is meant to show that the
participation of the Jews, the Christians and the Zoroasirians
in the joint treaty and their acceptance of the obligation for
tribute payment, and submission before the Islamic legal and
judicial laws and precepts are based on consent and on free,
formal acknowledgement, for, the word  jile s used of
a person who admits his submission and smallness.

Thus, the baseless and extravagan! views mentioned beforc
become obvious, as the last sentence of the verse

: . Jawahirul Kalim, Vol. 2, p. 24? Al-Mabsog, Vol 2, p. 20
* Refer to al- Miudradal, by ar-Riaghib, concerning this ilem.
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(Og bl as y) which is the support of the said
views, besides signifying no insult, beatings or rough treai-
meat towards the iributary allies, it implies no idea of abjeci-
niess in any way of imposition.' This case is truc of all joint
agreements where the commitments of neither partly is con-
sidered as acceptance of abjeciness by the other party, espe-
cially as this submission and smallness before the laws and
regulations is true in the case of all Muslims and even in re-
spect of the leader and the ruler of the Islamic sociely.

The Imam Ali, the sccond great personality of Islam, when
he was top in power as a ruler of the Muslims, went to the
court before a judge because of a complaint lodged by a Jew
against him, and he submitted to trial as an ordinary ciizen,
and expressed his unecasincss at being shown excessive re-
spect by the judge contrary 1o the Islamic injunciions.

9. Another meaning which is derived from the phrase
(Gadus an g} (insubmission) is that receiving the tribute
should not be effected in such a way as to damage the su-
premacy of Islam or the Islamic socicty, since the iribuie is
not exploitation nor financial aid which may cause such a
damage to Islam and the Islamic society as this can have no
legal value.

Similarly the Muslims cannot, in return for the allies’ fi-
nancial obligations, undertake duties which would offend or
damage the supremacy of Islam and the Islamic society.
Moreover, no Muslim should be tried in the allies’ courts.
The verdicts issued by thiese courts are valid only if both par-
ties to the case are tributaries.

' AlMabsop, Vol, 2, p. 38, Javaliru! Kalam, Vol. 21, p. 271, Ahkam
Aftudh-Dhimmah, p. 34,
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Mevertheless, according to the Tribute Agreement, all
Muslims are bound to respect the religious laws and reguila-
tions of the allies in so far as they are not contrary to the ar-
ticles of the trealy. But, as we said before, this does not in-
volve any abjectness or subjection for either party.

A Talk with Self-Sold Weslernised
Persons

In view of the explanations given concerning the verse No.
29 of suratul-Tawbah, as well as the other evidences men-
tioned in relation to the necessity of stipulating the financial
commitment in the Tribute Agreement, there remains ao
doubt that the tribute is one of the two principal articles and
conditions of that agreement, and without thiz article the
Tribute Agreement is not binding nor valid.

As we said before, this condition is not alterable with the
consent of the two parties, and this matter is equally true of
every tribute agreement whether il be concluded between the
Muslims and the three religious groups living within the Is-
lamic realm, or as & treaty of peace between a Muslim gov-
ernment and other governments or the Jew, the Christian and
the Zorastrian pations. The abolition of the condition for fi-
nancial commitment in each of the two above cases will ren-
der the agreement null and void.

It is regretted that some of the so-called Islamic wrilers,
becapse of their failure to understand the philosophy of the
Islamic system of tribute, and owing to their supposition that
this system is in fact a confirmation of the tax system of the
greal pre-Islamic empires based on the old system of slavery
and mutual treatment, have expressed doubt as to whether the
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tribute system is a stable, and unalterable legal Islamic order
as to allow its separation from the text of the tribute agree-
ment under present conditions and exigencies,

Dr. Wahba Zuhayli, author of Athdrul Harb, quoting the
above doubt from his master, Dr. Muhammad Salam, says:

"The fact is that differcnces should be admitted in the arti-
cles of the Tribute Agreements, Where this agreement is re-
lated 1o the internal conditions of an Islamic couniry concern-
ing the minorities living in the Muslim realm, no objection
may be made against the tribute sysiem, since, in this case,
the tribute 1s nothing bui a lax paid by the allied compainots
in return for the dutics which the Muslims undertake. Bul
where the Tribute Agreement is used as a means of regulat-
ing foreign relations with other nations, the tribute system
should not be taken as an authentic element in the agree-
ments. It would be possible to draw up the agreements and
coaclude them on & different basis according to the views of
the Muslim leaders and rulers."

In giving an answer to the above statement, it would be
necessary to consider the following points:

1. Even though the tributc system has been used severely
by such great empires as Rome and Iran in their foreign rela-
tions with weak nations and groups, vet, as we said before,
the similarity between the old and new order is only a super-
ficial one, and they arc quite opposed in their nature and re-
sults. This has already been sufficiently expanded upon.

2. The application of the legal terms of the law of the
Tribute Agreement, respect of any agreement is possible only
when all the necessary conditions of the said law are included
in the agreement. The mistake made by the above writer is
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that a peace treaty in the foreign relations of the Muslims
may be concluded in the form of ‘Hudna’ (truse) agreement
in which there is no financial commiiment, and both parties
are perfectly free in this matter. But such a treaty, even
though binding, does not possess the legal value and vestiges
of the law of the Tribute Agreement.

It is true that a competent Islamic government in view
of its conditions, exigencies and inlerests, may conclude a
temporary peace treaty of ‘Hudni’ or a permanent Tribute
Agreement in order to establish peace in its foreign relations
with religious governments and nations of abfuf kytah, but
this does not mean that the Muslim rulers can alter the Trib-
nte Agreement or apply it in the case of the agreements
lacking the necessary condition.

3. Contrary to the supposition of the said writer and his
teacher, in the present conditions of the world and extensive
international relations, the tribute system is not only unalter-
able, but in view of the reciprocal undertakings of govern-
ments in international life, tribute may be considered as the
smallest and the most trifling responsibility that the allies
may undertake in return for the duly of security and over all
defence that the Muslims undertake.

In the present world where the exploitation of weak and
small countries takes place by powerful governments through
various forms of legal and official agreements, and the miki-
tary and defence treaties are concluded for the protection of
the security of weak couniries al the cosi of the loss of abun-
damt sources and infinite natural wealth by the latter, and
where big powers use all kinds of pretexts and scenes to drag
other ¢countries and nations 1nto taling part in such agree-
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ments, the tnbute system is the fairest, and the most peaceful
and humane method in international relations.'

A survey of the international treaties and joint military and
defensive pacts concluded within the framework of the west-
ern and eastern blocks with the Third World can serve 1o
clarify this undeniable point.

From the viewpoint of international law and rights of ali-
ens and minorities too, the tribule agreement has special ad-
vantages and genuine superiorities with which the reader has
already been acquainted through previous discussions, and
they will be elaborated in the next chapters.

Measure of Financial Commitment
Financial Ability -- Consent

In al-Mabsaf Shaykh Tusi writes about the measure of the
financial commitment which is stipulated in the Tribute
Agreemenl.

“Tribute has not a fixed measure and amount. The deter-
mination of that measure, in view of the financial ability of
the tributaries, depends on the judgment of the Muslim leader
who may either levy it on cultivable land or on per head ba-
518,

“According to our narrations, the Imam Ali has stipulated

' Al-Qanun ad-Dawli al-*Am, by Dr. Junayh, p. 132,
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48 dirhams annually for the well-to-do, 24 dirkams for the
middle classes, and 12 dirhams for those with low income.
These amounts were either based on the pasi considerations
or on the present interest.”

Here we come across amother manifestation of justice in
the law of the Tribute Agreement, since the measure of fi-
nancial commitment is determined on the basis of the two
following just principles:

1. Consideration of the economic condition and financial
ability of the allies, and the power of payment of sach one of
them in proportion 1o his financial standing.

According to a true marration, Zurara says: "l asked the
Imam as-Sadiq about the amount of the tribute and whether
this measure must not be exceeded. He answered: “This de-
pends on the judgment of the leader of the Muslims. He fixes
the amount in proportion to a tributary’s ability to pay and fo
his financial standing. They are a group who have undertaken
1o pay the tribute in order to be saved from captivity and an-
nihilation, Therefore this tnbute is paid by them in propor-
tion to their financial ability.™

2. The view of the responsible Islamic government con-
cerning the amount of the tribute is stipulated on the basis of
the consent of both parties in the text of the agreement. This
agreement may be reduced 1o the minimum financial ability
of the allies. For example, 1n the early days of Islam, in many
Tribute Agreements, the annual amount fixed for each person
was one dimar which was the equivalent of 5 grams of gold in
price. Similarly the kind of the tnbute as to its being in cash

' Wasg ‘ilush-Shi‘sh, Vol. 11, Ch. 68
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or in the form of goods was arranged by mutual consent.

Here 1t should be pointed out that the goods paid to the
Muslims as tribute, must not be of a kind having no monetary
value, in Islam such as alcoholic drinks, pigs, musical in-
struments and any tools or utensils used only in illegitimate
Ways.

But if the tribute is paid out of the sale of the above com-
moditics by the allies, it is acceptable, with the reservation
that any responsibility accruing from it will be the allies”. ’

The Duty of the Tribute Collectors

If the committed allies declare indigence at the time of
collecting the tribute, or refuse to make payment, they are not
to be treated roughly, nor will their property be forcibly con-
fiscated. Muslim agents are duty-bound to treat them leni-
ently,

The Imam Ali in his instruction issued to Malik ibn al-
Ashtar, concerning the act of collecting tributes and taxes,
said;

"In collecting tribute make your inquiries in favour of the
tax-paycrs since in amending the taxes and ameliorating the
condition of the tax-payers, the others will be in a greater
tranquility, and without this reform and improvement the
others find no peace of mind, for all people live on taxes and
tax-payers. Your thought must turn more to the prosperity of
the land rather than to collecting taxes, since taxes cannot be
obtained without the prosperity of the land. He who seeks
taxes without thinking of making the land flourish, wili, un-
doubtedly, ruin the cities and destroy the state of Allah’s ser-

! Ibid., Ch. 70, Jawahiruf Kalam, vol, 21, p. 261,
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vants, and this condition can last only for a little time. There-
fore if the tax-payers complain of such things as their heavy
obligations, or of plagues in their fields owing 1o being cov-
ered with waler or ruined because of the lack of water, you
should give them reduction to the extent of giving them the
hope of improving their conditions. Do not ever take it hard
to make their burden light, for such an extenuation will serve
as savings which will be returned to you in the form of sub-
sequent resull in making the country prosperous and your
rule beauntiful. Moreover, you can in this way win their ap-
preciation and gratitude, and feel happy and satisfied for
having enforced justice. After such an extenuation and miti-
gation, a situation may arise when you will need their aid,
and then they will be quite willing to accept a heavy burden,
for then, the country can bear every type of responsibility. A
country is often ruined as a result of people’s indigence,
which is in its turn caused by the eagemess of the rulers in
amassing wealth, their doubting the durability of their rule,
their indifference to the councels of time, and their neglect in
learning the lesson of hisiory."

We have quoted this fine charter here to show that the
laxes about which such just instructions were given include
the tribute which is levied on minorities and tributaries. At
the same time the spirit of the Islamic justice and indifference
to the wealth amassed in this way are inherent in this charter,
as well as endeavour 1o achieve the prosperity of the country
and the amelioration of the tax-paying conditions of the tax-
payers, and spending the funds to make the realm flourish, as
well as many fine points about the cnactment of taxation

' Nalijul Baldghah, Letter No. 53.
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laws, collection of taxes and spending them, all of which are
for ever an honourable document in favour of the Muslims.

By mentioning the charter of the Imam Ali, we are re-
minded of another charter of his, issued as a directive 10 tax-
agents concerning the collection of taxes. This charter which
is mentioned as the fifty-first letter of the Imam Ali in Nah-
Jul-Balgzha, gives the following instruction to govermment
tax agents:

“Remember that the duty entrusted to you is an easy one,
but its benefit and spiritual reward are great, If there were no
punishment for the injustice and oppression which are for-
bidden by Allah, vndoubtedly no one would have an excuse
in avoiding oppression inspite of the fact that a reward is
promised for abstaining from injustice and oppression.

“Show equity to people and fortitude towards their needs,
for, you are the keepers of their wealth and the barmristers of
the Ummabh, and the deputies of the leaders. Do not enrage or
put to shame anyone for his demands, or prevent him from
fulfilling his wish. Do not lead them astray by your instruc-
tion. Beware of seizing and selling their summer or winter
garments for the sake of exacting tributes and taxes, or con-
fiscating their guadrupeds which they need in their work, or
taking back their slaves. Do not beat anyone for the sake of a
dirfiam, and never encroach on anyone's property, whether a
Muslim or an ally, except taking a horse or weapon which are
used for aggression against the Muslims.”

Some historians have quoted a similar charter related to the
governor of Akbara, as follows:

“When you come upon them beware of selling their gar-

! hid

et
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ments for the tribute even if it is summertime and they may
not need those garments, nor should you sell their provisions
and guadropeds, T do not permit you to whip any one of them
even a single stroke for the sake of a dirbam, or keep them
standing in demand of a dirham. "

The above agent says: 1 said lo the lmam Ali: *Whal
should [ do if T had to return emptyhanded by following this
order?’ The Imam Ali answered: “"Woe upon vou! We are a
group commanded to show forgiveness and benevolence,”

In view of the cxplanation we have given about the reality
of the tribute and its amount, we can understand the worth of
the researches of some orientalists who have considered the
tribute to be an imposed 1ax and an abundant source of reve-
nue [or an Islamic government, and as a decisive means of
converting the tributarics to Islam for the sake ol escaping
from the payment of tribute.’

What is more surprising is that Julivs Welhausen and
Becker, two famous onentalists, in their relevant research,
insisl that the tribute was not a tax on the tributaries, and that
what the jurisprudents had described in this connection was
not true, as they had forged it in order to conform the eco-
nomic system of their time with the period of viclories.

Daniel Sident, an onientalist, in his book, Tribute 1o fslam,
refers 1o the above onentalists and says "The fact that a
scholar should refute the entire matters obtamed from a cer-
tain source and consider them forged, deserves attention, but
it is nol understandable to take a parl of an uftcrance as true
and the rest as untrue without giving a good reason for it

! Kzyah o fstam, C1. 1.
! Ibid., p. 14.







Tribute or Land Tax?

ribute and land tax are two Islamic jurisprudential

terms cach of which is used in special cases with a

special sense in the authentic documents of the Is-
lamic law, But there are two main crrors in the discussions
made related 1o them:

1. Al-Baladhuri in Futibil-Buldan, the judge Abu Yasuf in
AF-Khirdj and some other writers have used (tribute) in rela-
tion to land tax in some cases, and Aliraf (land tax) for per
head toll and have employed each of them in licu of the
other.'

The result of this carelessness has been that some oriental-
ists have in their researches concluded that these ftwo lerms
are synonymous and both mean imposed tax.

Welhousen, affirming the above view in his Arab Gov-
ernment and its Collapse, claims that the tax levied by the
Muslims consisted of two kinds, pamely land tax and per
head tax, but the Muslims did not distinguish the difference

! Al-Baladhuri says: “A land liable 1o jizpah of the non-Arab lands”,
Abu Yusuf, in his a-Khirdf, says: “The Akhiraf per capita”, Others also
said: “Jizyah on the land,”
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between the two and were ignorant of it.

But such obvious errors of the orientalists are essentially
duoe to the fact that in their siudies they do not refer to the
original sources, and even in the questions related to the Is-
lamic law and jurisprudential terms they confined their re-
searches 1o a superficial survey of historical books and pre-
sented their conclusions as real research in Islamic branches
of knowledge. For instance in the case of the tribute and land
tax which are carelessly and figurativey interpreted, they
have taken them as synonyms to mean imposed tax.

But a study of the authentic legal and jurisprudenual Is-
lamice documents clearly shows the difference between the
two.' The jizvah (tribute) was used as per head tax stipulated
in the tribute agreements, while the kfifray was used for land
tax.

Moreover, the tribute was used only in the case of the fi-
nancial commitment of the tributaries whereas the land tax
was used for both tributaries” commitment and rent of the
lands placed by a competent Islamic government ai the dis-
posal of the individual Muslim or non-Mushim.

Sometimes land tax was stated in the Tnbute Agreemenis
in lieu of the ribute (per head tax), and the tributaries under-
took to hand over a part of their crops to the government in
the place of the annual land tax. That is why these two terms
became occasionally interchangcable.

2. Some of the Sunni jurisprudents following the example
of the second caliph have recommended the use of both terms
of Iribute and land taxes to be stipulated in the Tribute

' Wasa ifush-Shi‘ah, Vol. 11, Chs, 68 and 72,
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Agreements which the tributaries undertake to pay.

Some onentalists, without heeding the evidence and views
of other junsprudents, have considered this matier as an in-
disputable Islamic fact and have concluded that the heaviness
of the tribute and land taxes on non-Muslim farmers com-
pelled them to adopt Islam in order to be exempted from per-
head (inbute) tax.

But, according to some authentic narrations received from
the religious leaders concerning this question, the tnbutaries
are obhiged only to pay the jzyab (the tribute). Nevertheless,
both partics may state the Adwrgy (land tax) in lieu of the nib-
ute in the agreement. Therefore, the tributaries’ financial oh-
ligations can be decided according to either of the said forms.
Whenever they accept 1o pay the jirvah (tribute) they will not
have to pav the &burdy (land tax). But if both parties agreed
upon the land tax, the tributarics will be exempied from
paying the tribute.’

When land tax is agreed upon by both sides of the treaty,
its amount is determined in the same way as the tribule on the
basis of the financial ability of the tnbutaries, and since these
tributaries are, thus exempied from the payment of any other
fax, 1l 1s clear that the tributarics would, afier their conver-
sion to Islam, have a grealer financial commilment, since the
Muslims in the case of Zakar alone have a grealer financial
obligation than the tributaries, and this tax i1s only one of
many taxes the Muslims have to pay,

The conclusion drawn by some orientalists in this connec-
tion, il we think optimistically and refrain from saying that it
was done on purpose an for imperialistic objectives, is un-

' Thid., ch, 68,
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doubtedly duve 1o one or two exceptional historical incidents.
One such case is related 1o the report of the governor of
Egypt to “Umar tbn Abdul ‘Aziz, the Omayad Caliph, say-
mng:

“The tributaries are rapidly turning to Islam, with the resull
that the tribute revenue has diminished considerably to this
extent that | was compelled to borrow twenty thousand dinars
from al-Harith ibn Thabit for administrative expenses.”

Another case is related to the governor of Irag, *Adiy ibn
Artat, writing to "Umar ibn Abdul *Aziz:

"The people are turning 1o Islam in groups, and 1 fear that
the government revenue from tributes may decrease."

It is not clear why the orientalisis, who have considered
these reports so important as to base their researches on them,
have failed to follow up the story and ignored the answer and
the reactions to the reports of the law-ranked government
agenls.

The history which mentions these exceptional cases has
also spoken of the sharp reaction to them by the rulers of the
time. For example we read after the report of the governor of
Egypt which was received by *Umar ibn ‘Abdul *Aziz, that
the latier wrote the following answer angrily:

"I made you governor of Egypt and know vour weakness,
have ordered my envoy to deal twenty lashes of the whip on
your head. May Allah disgrace you for your intention! Do
not demand tribute [rom someone who has converted 1o Is-
lam. Allah has sent Muhammad for guidance, not for collect-
ing tributes and wealth."

He answered the report of the governor ol Iraq in the fol-
lowing way;
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"l swear by Allah that I (as a ruler of the time) love 1o see
all people converted to Islam, so that you and | engage in #/-
fege and get our bread by our labour."

Concerning land taxcs in the form of rent stipulated by the
competent Islamic government, we must point out that this
kind of tax has no connection with the tribule and the Tribute
Agreement, and when the tepant of such lands is a non-
Muslim, his conversion to Islam does not exempl him from
land tax unless he transfers the land to someone else,

Who is to Pay the Tribute?

As a Tribute Agreemeni is concluded with an organised
group, it may also be concluded privately with an individual.
In either case all those who are included in the agreement are
liable 1o pay the tribute. But in cases where the tribute is 1o
be paid per head, there are several groups of tributaries who
are exempled from the payment of the tribute even though
they benefit from all the rights and privileges of the agree-
ment.

The First Group:

These are the children and under-age persons as depend-
ents of their fathers, and as long as they have not reached the
age of puberty they are exempl from every such responsibil-
ity. But on reaching that age they are expected to distinguish
proper ways through intelleci and reasoning, and if (hey de-
- cide to follow the creed of their parents, they are directly and
personally bound by the terms of the Tribute Agreement,

other wise they must leave the Islamic realm.
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The Second Group:

Women have no financial responsibility, and by depending
on their husbands they benefit from the privileges of Tribule
Agreement. Women and girls who are have no husbands may
take part in the Tribute Agreement and benefit from all its
advantages without having a financial responsibility. The
Muslims cannol exact anything as tribute from them, and
every agreement involving financial commitment [or women
has no legal validity.

The late scholar al-Hilli, afier explaining the above point
in Tadhkiratul-Fugaha, says:

"“When women offer to pay the tribute, they should be in-
formed that they have no obligation in this respect, and 1if,
inspite of knowing that women are exempt from the payment
of the tribute, they desire to pay it, the Mushims may accept
the payment as a gift, not as a tribute. In any case they will
have no obligation whatsoever, and if they change their mind
before payment, they will not be compelled to pay."'

The Third Group:

The poor and the needy, loo, are exempt from tribute pay-
ment according to a number of jurisprudents including ash-
Shaykh al-Mufid and Ibn Junayd, since tribute is like the
Zuakat which becomes obligatory at the beginning of every
year. Thus a poor man who has no ability 1o pay has no obli-
gation.

Some jurisprudents have considered the poor of ahluf
Kitab liable to tribute payment in accordance with the Trib-
ute Agreement. They argue that the tribute is paid in return

' Shaykh Tasi refers to this in al-Mabsar, Vol. 2, p. 40.
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for security and residence in the Islami¢ country and other
privileges granted 1o the tnbutanies by the said agreement.
Therefore both the rich and poor are equally liable 10 pay iL

Shaykh Tusi, affirming this view in AlMabsar says:
“There is no reason for omitting the tribute in the case ol the
poor, since they are included in the generality of the verse 29
of stratul-Tawbak. Therefore il any member ol the commuit-
ted group is unable 1o pay the tnibute, he remains a deblor
until he is able to afford payment.”™

But there are the two following reasons for supporting the
first view:

1. In wview of the analysis given before of verse 29, chapler
Immunity, the last phrase shows that the responsibility for
tribute payment depends on financial ability, since the word
‘vad’ does not mean “hand’ but it means “ability’ upon which
depends the payment.

2. In some narrations it is explicitly stated that the amount
of the tribute is determined on the basis of the measure of
individual wealth and ability to pay.’ Thercfore, how can
those who lack financial ability be in a position to pay, since
their obligation to pay even a trifling sum is beyvond what
they can afford?

Here it must be pointed out that it rarely happens for a per-
son to pay a trifling sum annually, and il in accordance with
the second view the poor are obliged o pay the inibute, its
amount will be in proportionate to their mimmum ability 1o

pay.

' Thid., p. 38.
Y Wasa 'tush-Shi‘ah, Vol |1, Ch, 68,
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The Fourth Group:

The aged and the feeble among the minorities are exempt
from teibute payment on account of their willy-nilly for being
under protection. But there is no unanimily among jurispru-
dents on this question, and although these groups of the aged
and the crippled are secured on the part of the Muslims if
they do not engage in fighting and carrying weapons, yel this
is not an adequatc rcason for being exempied form tribute
payment, and they are considered liable to pay it according to
their financial ability.

Thus even if these persons are feeble and unable to work,
there is no reason 1o exempl them from payment since they
benefit from all the nights and privileges of the Tribute
Agreement like other tributaries, and the Muslims underiake
certain obligations towards them, Therefore they are liable to
payment in proportion to their financial ability. Butl if they
are 50 poor as to be unable to pay, they fall under group
three. In such case they may even benefit from a share of the
Muslims’ public fund.

History illustrates this manifestation of human justice in
the following example:

"On his way the Imam Ali saw a distressed old man who
was begging from people for aid. He at once inquired about
his condition. They said he was a Chrnistian. The Imam Al
cried oul angrily:

"Q' Muslims, you have imposed so much labour on this
man until he has become old and feeble and then you left him
1o his helplessness and privation’. He then ordered 1o pay his
allowance out of the public fund.""

' Thid., p. 49.
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Fifth Group:

The priests, clergy, monks and the others engaged in relig-
jous services are included in the Tribute Agreement without
bearing any financial obligation. But some jurisprudents
doubt about this matter and consider those of them who have
financial ability liable to pay the tribute.

In view of the immunity enjoyed by this group, even 1f
they do not participate in the Tribute Agreemenl, and owing
to the undeniable and explicil fact which i1s mentioned in the
Prophet’s treaty with the Christians of Sinai, they are indeed
exempted from tribute payment.

The sentence wrillen in the Sinai treaty is as follows:

"Judges and monks are exempt from Afiraj so are those
engaged in worship."

What is meant by kbird/ here is undoubtedly the *tribute’
since khirds in the sense of "rent" the lands commuiiled 1o the
tributaries related to monks and religious men is nonsense.
Moreover, the said treaty has not used the word in the latter
sense and in many cases of ils uvse i1 always means the
‘ribute’.'

The late Shaykh Tusi, in Al-Mabsut, inspite of weakening
the view concerning the exemption of the latter two groups
from tribule payment, has confessed that there is a narration
concerning their exemption.’

The Sixth Group;

The lunatics and those who have lost their senses or are re-
garded among the stupid or those who bear no obligation and
are exempted from tribute payment.

' Look up the text of the said treaty.
* AlMabsor, Vol, 2, p. 42,
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The Imam as-Sadiq was quoted to have said: "Islam’s ten-
dency 1s that no tribute is to be levied from the madmen and
those who have lost their reason and the ability to under-
stand,"

Exemption from Tribute Payment

In addition to the above-mentioned groups there are sev-
eral cases of exemption from inbute payment, including the
following instances in which the Muslims have no right 1o
demand tribute from them:

1. In conditions where the interests of Islam and the Mus-
lim sociely necessitate a closer and friendlier relations with
the Jews, the Christians or the Zoroasirians, as binding them
to tribute payment may cause them to take sides with the
enemies of Islam, or exempting them from the tribute may
augment their interest in Islam and their conversion 1o Islam
and join the rank of Muslims.

2. Whenever the Muslims fail to perform the duties stipu-
lated in the Tribute Agreement, the obligation of tribute
payment will automatically be removed from the tnbutaries
since in such cases the Tribute Agreement becomes auto-
matically null and void.”

3. When the Muslims are in need of the military assistance
of the tributaries, the latter may be exempted from tribute
payment through a joint treaty of defence.?

4. Every tributary who explicitly acknowledges the two

' Wasa ilush-Shiah, Vol. | [, ch. 31,
Y ALKhicaj, p. 139, Futahul Buldan, p. 143,
' For evidences refer (o Furaha! Buldan, pp. 166 and 168
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religious principles of Islam, namely testifying to the oneness
of the Creator of the universe and the true worshipped One,
as well as the ordainment of the Prophet of Islam by Allah,
and is thus formally converted to Islam, is auiomatically ex-
empted from tribute payment since the Tribute Agreement
becomes thus null and void, and his duties and rights will be
similar to the other Mushims.

Clearly the exemption [rom tribute payment in this case
does not absolve a tributary who is converted to Islam [rom
the payment of taxes to a responsible Islamic government so
as to create the impression that the monetary obligation in the
Tribute Agreement has been used indirectly as a means of
inducing conversion to Islam, For as we have already said,
though the conversion of the tributaries nullifies the agree-
ment and tribute payment, yet there follows no mitigation of
their financial duties by this means. On the contrary, new
duties and financial commitments are thereby added, such as
the Zakaf which is much heavicr than the tribute, and other
restrictions which do not exist in their free conditions of im-
munity.'

As the tribute is exacted annually, if a tributary is con-
verted during the tribute year, some jurisprudents consider
him exempt from the whole of the annual tribute, and if the
tribute of that year has not yel been paid, and if his conver-
sion to Islam has not been for the purpose ol escaping pay-
ment, Shaykh Tusi and some other jurisprudents consider
him exempt, whereas the ‘Allamah Hilli and a some other

! Other explanations in this respect have formerly been related which
disclose the prejudice of some orientalists who spent their hives in dis-
torting the facts of Islam,
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Jurisprudents think that his conversion absolves him in every
case from tribute payment altogether. Concerning the tribute
of the past year which is considered a debt, they said: The
tribute 1s demanded for a special reason, and when the reason
15 removed, the obligation to pay becomes aulomatically null
and void.

Moreover a narration quoted from the Imam Ali (A.S)
states: "No tribute is imposed on a Muslim. Therefore there is
no difference between the tribute of previous years and the
present, and also between a case when conversion is for the
sake of exemption from the tribute or not at al]. "'

Fakhrul-Mubagigin, quoting the above view of some Juris-
prudents, says in its support:

"Where all the vestiges derived from unbelief and atheism
arc removed by conversion to Islam, the omission of the
tribute allogether is proved even more evidently,” as is
shown by the following narration of the Prophet of Islam
who said:

"Islam nullifies whatever is related 1o pre-lslam. "

9. The deceasc of a tributery before the payment of tribute
is due, causes the omission of the tribute.’ But some juris-
prudents are of the opinion that he is liable 1o pay that por-
tion of the tribute which is related to the time when he was
still living, and this must be paid out of his patrimony. But if

' Tadbkiratul Fugaha the Book of al-Jihad, p. 442,
* fidahul Fawa 'id, Vol. P, 386.
' Ibid., p. 387.
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he has no patrimony. If he has left nothing, then the tribute is
rendered null, and his heirs have no obligation 1o pay the said
sum on bebalfl of the deceased. If that inbulery has already
paid his tribute, it is to be restored to his heirs,-and if his
death has occurred during the year, the amount related 1o the
remainder of the year will be restored, according 10 the sec-
ond opinion,
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The Tributaries in al-Hijaz

ccording to some narrations mentioned before,

non-Muslim subjects (the tributaries) throughout

the Islamic realm have no financial obligation or
taxes to pay except the tribute in retumn for the freedom and
privileges they enjoy in accordance with the joint Tribute
Agreement, There is however one exception 1o this by which
the tributaries must pay a special tax on the basis of another
agreement.

This case is related to the time when an individual or group
of tributaries enter the land of al-Hijaz and stay there for the
purpose of commerce or other legilimale activifics.

Owing to the respect and sanciity that the land of al-Hijaz
possesses in Islam for various reasons, this exception is
automatically stipulated in the Tribute Agreement that the
non-Muslims even il they are allies and confederates, are not
allowed to reside permanently in al-Tijaz.’

Conseguently, to enter al-Hijaz and engage in commerce
there, the tributaries must obtain an official permut from the
competent Islamic authorities. This permil is not given gratis

U Wasd iush-Shi‘ah, Vol. 11, Ch. 52, Jslam wa Hugog-e Mifal, p. 198,
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and applicanls musl pay certain duties for it

Shaykh Tusi explains this point in the following way:

"Tributaries may engage in commerce in all Islamic realms
excepl in al-Hijaz without any hindrance, since they have
perfect freedom in this connection. They can reside in those
realms as they wish, but they must nol enter that part of al-
Hyaz which is sacred and as for other parts of al-Hijiz, they
must oblain official permit to enter, and if they enter al-Hijaz
without permit, they will be punished according to the law.
But Muslims have no right to kill them for eniering prohib-
ited zones or imprison them since they are immune according
to the Tribute Agreement.

IT the tributaries desire to enter al-Hijaz, their purpose and
destination must be investigated, If they have come 1o sign a
pact, or if Muslims® interests and the Islamic society’s needs
require it, they may enter al-Hijaz without any financial obli-
gation. But if the Muslims do not need them, or if they iniend
to stay in al-Hijaz for the purpose ol commerce, this is not
possible without paying the prescribed 1ax.

On entering the land of al-Hijdz, the tributaries are not al-
lowed more than three days’ stay in each town of al-Hijaz,
and if they enter al-Hijaz without an official permit, they
must pay the prescribed fine. Some said thal in such a case
nothing was demanded from them. Such a view seems likely
since they had no obligation in this matter, This involves
their immunity against any imposed fine. Others declared
that such transgressors will be treated in the same way as the
Muslims who enter their countries, are treated.

If the tributarics engage in commerce in al-Ilijaz, they
must pay an annual tax, unlike non-committed aliens who in
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case of engaging in commerce in the Islamic zones are re-
quired to pay the prescribed tax every time they leave the
country since their right of stay in an Islamic country is a
temporary, and there is a possibility of their nol returning to
the Islamic land after leaving it."

The late ‘Allamah al-Hilli, after relating Ab Hanifah's
theory about "reciprocal treatment”, by way of reluting it,
33}'51

"When the transgressive tributanes are treated o the same
way as their coreligionists treal the Muslims in foreign coun-
tries, as reciprocal, it will, in fact, be as if an innocent person
is punished in leiu of the criminal. If the Muslims, however,
were o apply the reciprocal method, they must, as the others
do, kill their confederate tributaries who live under their
protection."

' AlMabsul, Vol. 2, p. 49..
! Yadhkiratul Fugaha ', Kitabul Jihad, p. 444,
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Chapter Five

Muslims’ Commitments

A Survey of the Rights and Privileges
of the Mlinorities in the United
Islamic Society

Part one: Inevitable commitments
Part two: Commitable Responsibilities

part Three: Closed Boundaries (Hlegal
Commitments)
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Reciprocal Responsibilities
and

The Duties of the Islamic Society
Towards its Allies

ccording 1o the Tribute Agreement, m return lor

the tntling duties arranged for comminted allies, a

number of responsibiliies and commitments are
prescribed for the Islamic society which must necessarily be
fully carried out by the competent and responsible Islamic
government with all its possibilities.

Although the Tribute Agreement is apparently concluded
on the basis of mutual commitments, yel in view of the heavy
weight and value of the commitments undertaken by the Is-
lamic society, which is incombent on the responsible and
outhorised Islamic government to perform, in return for the
acceptance of the perfectly normal conditions already men-
tioned by the followers of heavenly Books, this fact becomes
more evident thal Islam prepares the ground for peace and

o-gxistence even by accepting heavy conditions and abun-
ant obligations. In order to give a legal validity 1o this one-
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sided commitment, and inspite of the valuable advantages
granted in this way to the said groups, Islam oflers the pro-
posal of peace combined with the preservation of freedom
and human aspects in the form of a joint treaty and bilateral
agreement on the basis of mutual consent and reciprocal re-
sponsibilities.

In such a system even peace is nol imposed on the adverse
groups, nor is it granted to weak groups and nations or 10 mi-
norities as a bounty or gift which is naturally coupled with
some kind of abasemant. On the contrary, in view of all hu-
man aspects and with a kind of broadmindedness, the said
groups arc invited to conclude a treaty in which reciprocal
obligations are undertaken. But in order fo remove every
barrier, it reduces the conditions for peace 1o 1ts lowest nor-
mal level and diminishes the duties and responsibilities of the
allics, and at the same time underiakes great obligations
return for the light undertakings of the confederate allies
which comprise many rights, privileges and freedom for
them.

In general, the responsibilitics undertaken by the Islamic
society by means of a tribule agreement may be divided into
three groups:

1. Duties which arc binding for Muslims

2. Responsibilities that a competent Muslim government
may undertake pending exigencies and agrecment,

3. Conditions and illegitimate obligations which no
authority may undertake on behalf of the Muslims in a Trib-
ule Agreement.

Irrespective of the latter conditions, stipulating or non-
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stipulating them would be void of any legal value, concern-
ing two types of the above conditions, it must be said that the
first group of duties must be stipulated in the 1exi of the
Tribute Agreement. and its non-stipulation in the agrcement
would never absolve the Muslims for the responsibility with
regard to those conditions,

The second group becomes binding only if it is explicitly
stipulated in the text of the agreement and agreed upon by
both partics. In that case all Muslims must observe the said
obligations and the competent Islamic government must
guarantee its execution and undertake 1t to the limit of s
power.

Now we will deal with the manner and details of the theee
above duties and conditions in so far as the s of the book
permits,
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Part one:
Unavoidable commitments of the
Miislims

nce the unity and the solidarity are established be-
O tween the Islamic society and the sociely of the

followers of the heavenly religions (abful kitab)
through the conclusion of a Tribute Agreement, 2 number of
duties and responsibilities will be imposed on the authorities
of the Islamic society which must be accepted. These duties
will be discussed here under the title of unavoidable com-
mitments of Mushims.

1. An Overall Immunity

The first duty of the Muslims the Trnibute Agreement im-
poses upon them 18 to offer an absolule and overall immunity
1o the tributary allics on the basis of which the life, property
and honour of the allics are completely protected by the re-
sponsible Muslim government, and they arc allowed to enjoy
these privileges like other Muslims.

This guarantee is both internal and external. Internally, all
the tributary allies throughout the Muslim realm are protected
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against every transgression upon their life, property and hon-
our and other legitimate and legal rights. Externally, the
Muslims undcrtake the defence against the aggression of
outside enemies from beyond the Muslim borders, directed at
the allies, as to be defending the Islamic society with all their
might and possibilities.

As we said i the analysis of the verse 29 of suratul-
Tawbah, the Tribute Agreement is considered by the Qur'an
10 be the end of hostilities, and thus every hostile act by the
Muslims against the life, property or honour of the allies, is
condemned and punishable,

Therefore every Muslim or non-Muslim who commits
murder or injury or molestation against an ally is punished
according to the judicial and penal laws of Islam and the Is-
lamic courts and responsible cxecutive organisations are
duty-bound to investigate such matters and carry oul the en-
acted punishment,

Similarly if theft or transgression is committed upon the
property or financial rights of the tributarics, their complainis
are investigated like those of the Muslims according to the
Islamic laws and regulations, and the guilty is punished. In
the same way, any offense against the honour of the tributary
allics is legally dealt with and the guilty is punished.

A narration of the Holy Prophet says: Beware that if any-
one Ireats an ally (a confederate) unjustly or violates his pact,
or forces him to work beyond his capability and possibility,
or takes something from him contrary 1o his willingness, |
will call him 10 account on the Day of Judgment.™

The Prophet is also quoted as saying: "Ie who molests any

' Abo Dawud's Suman, Vol, 3, P23,
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tributary does nol belong 1o me nor is he among my follow-
g

The Imam Ali say in this connection:

"Those who conclude a treaty with us, pay us tribute in or-
der 10 have their property protected as ours, and their blood
respected and immune as ours,"'

In another narration the Frophet said: "Anyone who kills a
tributary will never breathe the smell of paradise."

Al-Mawardi gives the following quotation in al-Ahkamus-
Sultaniyyah: "The last word recommended by the Prophet 1o
the Muslims was: Preserve my memory in my pacts.™

In the treaties concluded by the Prophet with the tollowers
of heavenly Books, the commitment of an overall guarantce
for the tributaries has been explicitly stated in the following
WO Ways!

1. Abstention of the Muslims from any kind of aggression
and imjustice against hife, property and honour of the inbutary
allies.

2. Protecting the life, property and honour of the tributaries
and defending them against foreign aggression:

Concerning the property of the tnbutary allies we should
add the point that the word ‘property’ does not only include
their goods which have a value according to the Islamic law,
but also a financial guarantee for anything which they legally
phssess and which is considered valuable 1o them. For ex-
ample beacon and alcoholic drinks and other kinds of flesh
the consumption of which is forbidden in Islam as well as

' “Nagbur-Rayah, p. 381 quoting Alhtrul Harh, p. 729,
! Ab-Abkamus-Sultanivah, p. 138,
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commodities the use of which 1s prohibitied in Islam, when
they belong 1o the tributanies, are immune like any other
property of theirs, unless in the text of the treaty reservations
and resirictions are stipulaled in connection with them, for-
bidding their use and buying and selling them or making a
public ulivr ol them.

Unilateral Defence Treaty

lu fact, a Tribute Agreement is a kind of unilateral defonce
trealy by which the responsibilities of the Muslims are
greater than those of the unilateral military and defensive
pacts,

In order to realize the human value of this agreement and
the genuincncss of its spiritual and co-existential aspects, as
well as the worthlessness of its linancial and material benefits
for the Muslims as a contracting party, it would be sufficient
1o have a took at the terms of the military and defensive trea-
tics of the present world which boasts of having conquered
the space.

A study of these so-called defensive pacts can be of inter-
est in two respects: Firstly in our view, it is in return for huge
sums received as compensation from a government, that is
protected by the other party according to the treaty. The
countries which possess abundant underground resources
such as oil, mines and other precious clements lose the
greater part of their national wealth through such defensive
Ireatics.

Other small and weak countries which possess strategic
advantages, become a military base and are sometimes oc-
cupied on the pretext of defending them by the forces of the



Minority Rights 161

other contracting government.

Secondly, concerning the manner of defence, the main
danger which generally threatens a small allied country is
from the very government which has undertaken its deflense
in return at a heavy cost. It has often happened on the scene
of mternational conflicts that when such small countries have
been attacked, no effective reaction has been shown by the
commilled defending government, and the latter has ab-
stained from performing ifs defensive obligations on various
pretexts. The only benefit of such military and defensive
pacts is that whenever the very contracting couniry is in dan-
ger of being attacked, the small allied couniry 15 required 1o
support it, even af the cost of the latter’s total destruction in
S0ME Cases,

The pacts concluded by Hitler’s Germany with 11s neigh-
bours and others, as well as the irreparable Tosses suffered by
small countries in the first and second World Wars owing 1o
these defensive pacts in which these countries placed their
hopes, and the kind of reaties concluded by the two Super-
powers with the oil producing countries, and considering
what was going on in Vietnam and the Arab Middle East, can
all be clear and actual examples of the bitter fact that the era
of the conquest of space has become the most disgraceful
page in the human history.

Undoubtedly those who think that colonization is dying out
in the world are quite mistaken, Tt is true that the [orm and
peculiarity of colonization has undergone some changes in
the last half of the century, but its nature has not only re-
mained unchanged under the deceptive mask of military and
defensive pacts, bul its power and danger too have heen
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augmented.

If yesterday’s colonization has made its exit through the
door, today’s colonization has surcly entered through the
window. Even if it is closed by the exigencies of the time on
colonizers, they will enter through another inlet with a fresh
mask fitting the spirit of the era of space conguests to plunder
the wealth of the pations.



2. Religious Freedom

slam considers the acknowlegement of the reality of the
heavenly religions and the chosen divine prophets and
the respect for their creeds and laws as a pari of i1s basic
beliefs. The Qur’an has in many of its chapters and verses
drawn the attention of the people to this principle and has
explicitly declared a belief in former prophets to be co-
ordinate with the belief in the Prophet of Islam.
The Qur’in Says:
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"Say: We believe fa Aflal and (ia ) that which has been re-
vealed to ws, and (in) that which was revealed to Ihrahim and
Lsma'il and Ishag and Ya'gab and the tribes, and (in) what
was given fo Masd and ‘Isa, and in that which was given to
the propheis by their Lord, making no distinction among
them, and to him we are submitiing”. (saratul Bagarah / 136)

It says also:

» - o e MPTEe e wel e gy B L
-:;‘%j%%-';-:_si w'hfurﬁb a5 oead] S 2
O

.._l,,_..._,h,IJ._-.I,___,n.._a,m‘H’ -,',L-_u



164 Minority Rights

"The Messenger believes in what has been revealed to him
from his Lord, and (50 do) the believers; they all believe in
Allab and His angels and His books and His Messengers; we
do not differenciate between any of His Messengers. "
(saratul Bagaral / 285)

In some verses the Qur’an speaks ol the past prophets as a
model and as an encouragement to the Prophet of Islam.
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"And evervthing we relate lo you of the history of the
Messcngers is to fix your heart therewith." (saratu Had /
120)
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"Therefore bear up patiently as the stead fasi Messengers
did lorebear.” (saratul Ahgaf/ 35)
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"And if they call you a liar, truly Messengers before you
were cafled liars. " (suratu Fatir /' 4)

In some verses where the distinct qualities of the Prophet
of Islam are described, he is referred to as a confirmer of
former messengers and his creed and Book as a lestimony of
the truth of the former heavenly books and creeds:
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"He revealed to you the Book with truth, verifying that
which is before it, and be revealed the Torah and the Gospel
aforetime, a guidance for the people, and He revealed the
Furgan." (saraty Alf'Imrdn /3)
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"And that which we revealed to you of the Book, that is the
truth verifying that which is before it." (soratu Fafir / 31)
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" you who have been given the Book, belicve that which
we have revesled, verifying what you have." (siratun - Nisa’
/47)

The Qur'an spares nothing in praising the true followers of
the prophets and the divine religions in so far as they have
been worthy of it,' and has elevated and sanctified the lofty
position of the past messengers over the above what their
followers belicve, an has considered them free from every
error and pollution.

Similarly, contrary 1o whal is in the hands of their heliev-
ers, and said to be of these heavenly creeds, the Qur'an con-
siders these religions free from all charges of false and im-

' *Ali *Tmran/50, 75 and 113.
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proper matters concerning the divine prnphcts.' and in gen-

eral the religion of Moses and Christ are introduced as
something of a high spiritual level fitting the sanctity of di-
vine revelation, and it can by no means be compared with the
misinterpreted creeds of the Torah and the Bible.

This in itself speaks of an undeniable [act that Islam has
shown a deep, fair and actual respect for heavenly creeds and
their messengers, and regarded believing in it a part of the
belief of every individual Muslim.

It goes withoul saying that this respect for, and belief in,
the freedom of religions and their followers can be valuable
only when they are combined with an admission of the truth-
fulness of those religions, however proportional it may be.
We see this respect and [reedom in Islam with respect 1o the
three well-known creeds and their followers, cspecially so,
since Islam considers its spiritual bond inseparable [rom the
actuality of the divine religions.

The Qur’an says:
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"We do not make any distinction between any of them, and
to Him do we submit.” (saratul Baqarah / 136)

The Torah in the Qur’an
The Qur'an considers the Old Testameni as a heavenly

Beok of revelation containing true divine laws. Ayah 44 of
Saratul Ma’idah explicitly states;

I Grenesis, 19/30-83, Samuel, Ch. 2.
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“Surely we revealed the Torah in which was guidsoce and
light "

And in the gyah before it it says:
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"And how can they choose you as a judge when they have
the Torah wherein is Affah’s fudgment?”

In dvah 111 of Saratul-Tawbah, the Torah, the Gospel and
the Qur’an are taken to be on the same footing:
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"A promise which is binding on Him in the Torah and the
Crospel and the Qur’an.”

In the several dyahs mentioned before, the Prophet of Is-
lam is referred to as the confirmer of the Torah, and the To-
rah the herald of the mission of Islam's Prophet:
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"Whom they find written down with them in the Toral and
the Gospel " (saratul A'raf / 157)

In refuting those who denied the revelation of the Qur'an,
it speaks of the Torah of Moses as a living testimony:
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"When they say: Allah has revealed pnothing to & human
being. Say: Who revealed the Book which Musa broughi, a
light and a guidance to men? You make into (scparate) shects
wiich you show while you conceal many?" (saratul An’am /
9f)

Further to this verse are mentioned the alterations and im-
proper pilferings committed by the false supporters claiming
o0 uphold the ¢reed of Moses, and m other verses they are
severely criticised and berated for such an unforgivable guilt
and trcason:
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"The likeness of those who were laden with the Torah,
then they did not carry 11, is as the likeness of the ass carrying
books. " (siratul Jummu’alh / 5)

R R By B S S A o o
@MﬂLﬁU;dLK&LmtTJJ i @J .“
-5._‘..,91_’;&'.@{:;:;{; :L;:f.ﬂllua

"Have you not seen those to whom a portion of the Book
has beep given? They buy error and want you o lose your
way. And Allabh knows your cnemies better and Allah suf-

fices as a guardian, and Allah suffices as a Helper. Of those
who are Jews there are those who alter words from their
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places.” (soratun - Nisa / 44,45)
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"But on account of their breaking their covenan! we cursed
them and made their hearts hard, they alter words from therr
places apd thev neglected a portion of whai they were re-
minded of " (saratul Ma'idal 7 13)

Thus they were considered as lacking worth and true laith
from the day they failed 10 follow the truth of the old testa-
ment and carry oul its imjunctions.

I dGATANLS B R AT R R

“Say: O followers of the Book you folfow no good 6l vou
keep up the Towrat and the Injeel” (suratul Miidah / 68)

In these verses the Qur’an has pointed out 1that what is lefi
in the hands of the Jews and the guardians of the Jewish fath
is not the true Torah of Moses, and owing (o the repeated l-
lerations and misinlerpretations produced throughout history
by the Jewish traders in religion,' nothing is left of the Torah
but 4 name,

The Gospel in the Qur’an

The Qur'an considers the Bible as the divine Book of Je-
sus, son of Mary, the great Messenger and conlirmer of the
Torah as a divine light and guidance:

" AL CTmran/187, At-Tawbah/9. An-Nahl/os. Al-Bagarahs/70, B, 174
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"Apd we sent after them in their footsicps Issa, son of
Marvam, verifiing what was before him of the Towrat and
we gave him the Injeel in which was guidance and light”
(saratul Ma'idah / 46)

As we have seen in the above verses, the Bible 1s presented
with the Torah on the same footing of the Qur'an and a tes-
timony of the truth of Islam’s mission. Its followers are rec-
ommended to refer to their heavenly Book and act upon its
injunctions, thereby guaranieeing their salvation through ob-
serving them properly.
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“And if they had kept up the Towrat and the Injecl snd that
which was revealed to them from their Lord, they would
certarnly have caten from above them and from beneath their
feet; there is a party of them keeping fo the moderate course,
and as for most of them, evil is that which they do." (saratul
Ma'idah / 66)
The Qur'an considers polytheism and trinity as deviation
from the teachings of the Bible of Jesus Christ, and presents
Christianity as a creed of monotheism.
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"And the Messiah sard: O children of Isracl! Serve God.
my Lord and vour Lord Surely whocver associates others
with God, then God has forbidden 1o him the garden, and his
abode is the fire, and there shall be no belpers for the vajust "
(sirati! Ma'idak 7~ 72)

The Qur’an has also declared the heavenly book of Isa, son
of Maryam, to be the only single Bible which has disap-
peared, and the various Bibles which appeared later were
produced by the makers of the then current Chriqliauily:
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“And with those who say, we are Christians, we made a
covenan!, but they neglecled a portion of what they were
reminded of] therefore we Excited among them epemity and
batred to the day of Resurrection, and Allah will inform them
of what they did. " (Saratu! M3 idal/14)
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"Woe, then, to those who write the book with their hands
nd then say: This is from Allah, so that they may take for it
small price; so, woe (o them for what their bands have
rtten and woe lo them for what ihey earn.”  (saratul
aqarah / 79)
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Invitation and Propagation on the Basis
of Logic and Reason

To understand the attitude of Islam towards the [reedom of
thought and belicf, we may study the manner of Islamic invi-
tation and propagation which is declared as a general duty in
the law of Islam.

Clearly, every school of thought which adopts the spread
of its ideas and principles as a goal and duty [or ils followers,
cannot make 11s claim acceptable if 1t recommends every le-
gitimate and illegitimate means for the promotion ol its goal,
or considers all regulations violable 1 this way. Much as
may declare itsell as a supporter of the [reedom of thought
and beliel, 1t cannot be acceptable, since all values 1o such a
school are proportional, alterable and open 1o mterpretation
according 1o the criteria of expansionism.’

A school which respects human values and considers the
spread of ideology and its values as necessary for the realisa-
tion of the authentic values must only make use of reason and
Togic, and condemn resorting to force and cvery means which
do not correspond with human valucs,

In this respect Islam is a model faith and school, and since
it is deeply intercsted in spreading s faith and law i the
world, it does not allow the use of unnatural means which go
contrary 1o the legitimate freedom for the sake of the promo-
tion and attainment 1o the above goal. It relies only on truth,
logic and reason as the guarantee of exceution o attaining the
ultimate objective.

" s stbject 15 scen o such schools as Commumisin, Zionism and Ma-
chiavelism. It has lurther been practically proved by the repeated acts
and the history of these schools,
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Based on the principle of condemming force in matters ol
belief, Tslam explicitly admits that the question of faith and
belief must be fulfilled through free will and comprehension.
It does not only condemn imposed heliel, bul also considers
worthless a faith which is not based on logic and reason, but
adopted only through imitation, The Qur'an has v many of
its verses reproached those who have thus [ollowed the relig-
ion of their fore-fathers.

The respect shown 1o the [reedom of behiel may well be
seen in the vah No, 256 of soratul Bagaral:
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“There is no compulsion 1 religion: truly, rectitude has
bhecome distinet from falsehond calling people 1o the true
faith and propagating truths similar to spreading knowledge
only through logic and reason. The attitude ol the Qur’an 1o
this conneciion may be woderstood from  the following
VErSes,
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"Call to the way of your Lord with wisdom and goodly ex-
bortatron, and argue with them o the best manner " (sitraiun
- Naht 7 [23)
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"And say 1o those who have been given the Book, and to
the illiterate: Do you submit yourselves? So if they submit,
then indeed they are guided, and if they turn back then upon
Yyou s only the conveyance (of the message) and Allak js Ob-
servant of the servamis. (suratu Al Imran / 20)
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"And do not argue with ablul kitab, save io the best, man-
ner except those of them who act unfustly, and say: We be-
lieve (o what has been revealed to us and revealed to you,
and our Allal and your Allah is One, and to Him do we
subnut " (siratu Hnkaba/46)
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"Bui il they turn away, we have not seat you as a guardian
over them; on you is only to deliver (the message) "
(saratush-Shuri / 48)
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And 1 your Lord had pleased, surcly all those who are |
the carth would bave believed all of them: will vou then
foree men to become believers?” (saratu Yanus / 99)

The Qur'an recommends gentleness and affability and
peaceableness in religious arguments and in calling people 1
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the religion of Allah, because it considers such a call and re-
ligious disputation the only worthy way for man in seeking
truth and discovering facts. Morcover, since the creed of Is-
lam in based on undeniable truths and is supported by intel-
lect, reasoning and logic and on man's pure disposition, il is
in need of no illogical means.

This method 15 followed more clearly and humanely by the
Qur'an with regard to the [ollowers of heavenly books who
are closer to truth. It resorts to a broader and deeper vision in
acquainting them with greater truths related 1o their inherent
belief in the Creator of the universe, about which all the fol-
lowers of the prophets are upammous, and using 11 as a lurn-
ing point in inclining to Allah,

The following heavenly and eternal call clanfies this Fact:
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"Say: O followers of the Book, come o & word common
between us and vou thal we shall ot worship any (god) dut
Allah, and that we shall not associate anything with Him, and
that some of us shall not take one another as lords besides
Allab; but if they turn away, then say: Bear witpess that we
are submitting oncs. (straty Ali'Tmran / 64)

A study of the ways of the Prophet of Islam in inviling
various groups of abfuf Kitab who live in the Arabian penin-
sula or neighbouring zones, as well as the recommendations
he made 10 the missions, official envoys and messengers as
shown by the contents of the letters, messages and texts of
Ireaties, can reveal 1o us the extent of the respect shown by
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Islam towards the beliefs and convictions of various groups,
especially the followers of heavenly Books.! The questions
of freedom, respect for beliefs and condemnation of compul-
sion and imposition were not limited to religious beliefs, bui
they also related fully to practice. Islam considers any use of
[orce in the performance of the Islamic rites by non-Muslims
wrong and condemns it. The late Muhaqiq says in his
Sharayi’7 that a Muslim husband who has a JTewish or Chris-
tian wife cannot compel her 1o perform ghus/

Free Discussion

Istam does not only respect the beliefs of the followers of
heavenly Books, but it has also preserved for them the ri zht
lo discuss religious belicfs with Muslims within the [rame-
work of mtelleet and reasoning, and defend their own con-
victions [reely and without prejudice, and engage in argu-
ments concerning the Islamic beliefs.

The lloly Prophet showed much respect to the envoys,
scholars and clergy of non-Muslim groups who visited al-
Medina, and permitted them to express their ideas, criticism
and problems freely. He himself engaged in reasoning and
discussion with them, proving the truth and the rightfulness
ol Istam’s divine mission.

Similarly the ITmam Al repeatedly attracted those who
came to im to argue on religious matiers by his logic and
lofty position as a spiritual man of learning, and convinced
them ol conversion to Islam,

During the ime of other religious leaders, too, greal schol-
ars and clergymen of abfu! Kitab came to discuss reli gious

- Refer to Che 4 of Jslarn and Peacefil ¢Co-existence.



Minority Rights 177

matters with the Imams of the Prophet’s household, and some
of those sessions were held in the presence of the caliphs of
the time and distinguished personalitics of various religions.
The Tslamic leaders engaged in discussions with Jewish and
Christian religious leaders and in some cases they dispatched
their own companion for this task.'

The Qur’an states the law of Islam in this connection, in
the following verses: A LTT AR

"And argue with them fn the best manner. " )
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"And do nor argue with ablud kitab except i the best man-
nar." (saratul *Ankabut / 46)

[t must be remembered that Islam itsclf invites its oppo-
nents o discussion to seek the truth and in cases where no
possibility exists for disputation and discussion, it cncourages
people to reflection and meditation concerning matters of
[aith in order to find the nght way and discover the true
creed.

There is no doubt that the continuation of free discussions
among religious leaders and scholars within the bounds of
logic, intellect and reason is the best way for bringing con-
trary views closer to one another and produce unity of
thought and faith, and a1 least at a lower level, o result in
muiual understanding and weaken or destroy fanaticism.

As regards prepaing the grounds lor [ree discussion, i1 is in
itself one of the goals of lslam in the tribute law and the
conclusion of international peace treaties, there being no

' The late Tabrasi in his [htia, relates many cxamples of the discus-
sions of the Prophet (5.A.) and the Tmams of Ahlul Bayt {A.5.) with the
opponents of [slam and Affud Kitab, which may be referred to.
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other way for the fulfilment of the aims of Islam but this and
to make 1t worthy of the universal ideology of this divine re-
ligion.

Obviously the right of free discussion does not mean that a
iribute agreement may be used as an excuse for anti-Islamic
propaganda and for causing doubt in people’s minds or for
poisoning public thought. Since the Muslims cannol engage
in religious discussions with their opponents except through
intellect, logic and reason, Islam, too, recommends the fol-
lowers of other religions not to use illogical methods, o
criticise Muslim beliefs 1n the name of religious [reedom, and
in this way mislead the public who may lack the power of
mental analysis, or quench the flame of hatred and prejudice
by seditious propaganda.

The kind of frec discussion that Islam considers legitimate
in a tribute agreement, for 11s opponents 1s a discussion which
is devoid of every kind of obstinacy, hatred, rancour, dema-
gogy, unfairmess, fanaticism and every other sell-interested
motive, and is based on intellect and reasoning and seeking
ol truth.

Thus all misleading propaganda, demagogic dispules, and
seditious arguments are not only considered an offense and
forbidden by the tribute agreements, but Islam is also funda-
mentally opposed 1o such illogical activities leading to riot
and sedition, and considers them a crime bigger than murder.
The Qur’an says:

.....

"And sedition is worse than killing." (saratul Bagaralh /
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191)

One of the real aims of the Islamic fikdd is to combat such
seditious and treacherous acts and all Muslims have the duty
o quell the sedinons.

The Qur’an Says:
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"And fight with them wotil there is no (more) sedition and
religion becomes Allab's (alope) (saratl Bagarah / 193)

The Forbidden Argument

Arguments over religious matters are divided inlo two
types by the Qur'an according to their basis and objectives.
The one which is called "Argument in the best manner” is a
general and legitimate way of secking religious truth.
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“Call to the way of your Lord with wisdom and goodfy ex-
hortation and argue with them io the best manner.” (Suratun-
Naml'126)

The other one which lacks logic and reasoning and is based
on wrong and sclfish motives, is considered an unlorgivable
SII.

We come across many verses in the Qur’an each ol which
condemns such an illogical argument in a particular manner
and severely criticizes those who engage in il

In ome verse it teproaches those who in their ignorance en-
gage in arguments without any logic or reasoning. It says:
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"Those who argue concerning the signs of Allah without
any authority given lo them; greatly hated is it by Allah and
by those who believe. Thus does Allah set a scal over the
beart of every provd, haughty one. " (Saratul Mu'min / 35)
Elsewhere it speaks of those who intend to vanquish truth
by wrong means, and says:
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"And they argued by lalsehood (o refute by it the trin,
thercfore [ destroved them. And how my punishment was!"”
{ Sirratud Mu'min /7 3)

In another dyak it says aboul exposing the plots and self-
miterested motives of such arguers:
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“And 1t they argued with vou, say: Allah knows betier
what you do" (Saratul Hafi / 68)
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"And the Satans suggest fo their friends that they should
comicof with You " (Saratul An am / 122)
Then 11 speaks of the fate of such unsuccessful individuals:
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“Have you nol scen those who dispuie with respect lo the
communications of CGod: How are they turned away”
{Saratul My min / 69)

Concerning those obstinate fanatics who conlinue their
contention and perversion, ¢ven after the appearance of the
truth, 11 savs:
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"They argue with you abour the truth afier it has become
clear, as i they are driven fo death while they saw "
(Saratul Anial/ 6)

Freedom of Children

We have already said that compelling others 1o accept a
faith is condemned in Islam which considers this a violation
of the freedom of thought and belief. Now we must also say
that Tslam does oot only forbid such a transgression, but i
also condemns every step taken in this direction by other re-
ligious groups,

Thercfore, as the underaged children are not sufficienty
malture, they lack the readiness 1o accept a [aith through intel-
lect and reasoning. The religious freedom of commitied mi-
norities is not a reason for them to impose their own [aith on
their immature children, since, as we have said hefore, such
an acl is a fransgression against right of freedom ol thought
and beliel of the others,

Committed minorities should abstain from every illogical
compulsion and propaganda as far as their children are con-
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cerned and they should let them choose a faith after their
coming of age through intellect and reasoning.

There is oo doubt that a human being whose innaleness is
pure and free Irom mental pollution will himself find the
right path and [aith. Therefore, if a child is not subject 1o
deviating 1deas and suggestions and if his character 15 al-
lowed to develop [reely and naturally, and he does not lose
his soundness and steadfasiness, upon attaining maturity and
arowih, his innate nature, will reflect his true and proper faith
and lead him towards truth.

This fact has clearly been stated in some wverses of the
Qur'an and m Islamic narrations and utterances of the relig-
ious headers:
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“The natural disposition created by Allah There is no
change in Allah's creation.” (Suratur - Rum / 30)

The Imam as-Sadig, explaing the above, says: “This un-
changeable natural disposition is monotheism and Islam.”™

The Imam al-Bigir quotes the Prophet saying: "Lwvery
newborn child is born with thal natural disposition.”

Another naration tells us: "Every new child is bormn with
the natural disposition, but its parents make a Jew or a Chris-
tian or a Magian of it."’

According to this fact, Islam considers it a great sin for re-
ligious groups to deviate and mislead innocent and pure chil-
dren.

' Usolul Kafi, ch. On "Crealing the creatures on monotheism’™.
7 2

Thid.
Y Woasa flush-Shi‘ah, ch. 48 on al-Jilid, hadith No. 3
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If the text of the treaty stipulates abstention from this act,
every step taken by the committed minorities 1o compel chil-
dren to follow their religion is considered a violation of the
agreement and 18 punishable. The Imam Ali threatened the
tributaries of Bani-Taglib who had commitied themselves in
this respect, with severe punishment.'

Freedom of Religious Rites and
Ceremonies

Among the freedoms granted on the basis of religious
freedom according to the Trbule Agreement to commilied
religious minorities, namely the Jews, the Christians and the
Zoroastrians, throughout the Islamic realm, is their freedom
to perform their religious rites and ceremonies.

They can benefit from this legitimate right of holding (hese
ritcs and religious devotions in perfect security, By this
privilege which the Muslims must fully observe. the smid
minorities are allowed to hold these ceremonies individually
or in groups in their holy centers and no one has the right 10
maolest them.

Of course, in case of some religious demonstrations, ccr-
tain testrictions may be envisaged according (o the articles of
the Tribute Agreement. However, the freedom 1o perform
religious rites is preserved for the committed minorities as an
indivisible right.

This becomes clearer if we consider the spirit of the Trib-
ute Agreement and the conditions of co-existence which are
an inseparable basis of international treatics, and by a survey
of the texts of treaties which were concluded by the Prophet

' Kanzul ‘Umnmal, Vol. 2, p. 304
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of Islam and the practicular methods adopted by the religious
leaders in this connection.

Security of Temples and Sacred Places

Undoubtedly, there can be no scparation between Tespect-
mg any religion and paying due respect to its temples and
religious centers. This is a principle which is affirmed in the
Tribute Agreement and its obscrvance is the duty of all Mus-
lims.

Thus all the temples and sacred places of the committed
religious minorities are respected by the Islamic society and
they enjoy perfect security and immunity. Any molestation of
such centers by either the Muslims or non-Muslims is a pun-
ishable offense, Some jurisprudents have even considered the
entry of Muslims in the holy centers of the Jews and the
Christians, even for the purpose of devolion pending on the
permission of those in charge of these centers.

Irrespective of the exigencies of reciprocal agreements in
regard to respecting those places where the Creator of the
universe i1s worshipped, and in view of the fact that such
centers are not placed on an equal footing with the temples of
idolaters and polytheists, we have made a full survey of this
matier in the texts of the Prophet’s treaties which are abso-
lutely explicit,

The Qur’an considers the protection of the places of wor-
ship as an objective of jihad a sign of legitimate defense, a
resull of social security and a product of co-existence be-
tween various nations. In this connection verse 40 of Suratul
Haj) 15 worthy of notice:
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“Had 1t pot been for Allah’s repelling some people by
some others, certainly there would have been pulled down
cloisters and churches and synogogues and mosques in which
Allal’s name is much remembered; and Allah supporis him
who supports Him. Allah is strong, Mighty. "

Newly-Founded Places of Worship

What has been said about the temples of commitied mi-
norilies is a necessary and inevitable result of the Tribute
Agreement, and thus, an overall preservation of the security
of their sacred places and their property and endowments is a
part of the Muslims® duties and responsibilitics,

But the granting of further freedom such as cstablishing
new religious organisations and founding new places of wor-
ship depend on conditions and texts envisaged in the Agree-
menl.

Jurisprudents have divided Islamic realm into three divi-
sions:

1. The lands which have been rendered habitable direcily
by the Muslims as well as the towns and villages build by
them. Should the committed minoritics reside in such areas,
they arc not to establish churches, cloisters, synagogucs or
temples since these lands belong to the Muslims and the mi-
norities have no right to them. So, if the Jews, the Christians
and the Zoroastrians take steps towards establishing such
centers of worship without the consent of the Muslims. there
will be no immunity for them on the part of the Muslims. In
any case, such an act is illegal.
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The late ‘Allamah Al-Hilli says in Tadhiratul-Fogaha': "If
an agreement is signed with the Muslims in this connection,
it will have no validity."'

The late Shaykh Tusi states this point more explicitly in his
al-Mabsat"

"A Muslim leader cannot allow the tributarics to build
churches, cloisters or other centers of worship 1o the said
lands, and if such a treaty is concluded, it is null and void.
There are no differences of opinion on this point." This ver-
dict is also true of the lands whose inhabitants are converted
to Islam."

2. The lands and countries whose inhabitants had cngaged
in war with the Muslims after the victory, these lands were
forcefully occupied by the Muslims. According to the law of
the fifrdd, such lands belong to all Muslims, and therefore, the
ahove three religious groups may not build any churches or
other places of worship there.

But with regards to the churches, synagogues and temples
which have remained at the time of occupation of these
towns and lands, they are considered intact according to the
Tribute Agreement and enjoy perfect security and immunity.

Ibn-Abbass says: "No non-Muslim may build a temple in a
town built by the Muslims, nor are they 1o toll the bells, drink
wine or kecp pigs. But a town built by non-Muslims and oc-
cupicd in a conquest by Muslims, may enjoy all the privi-
leges granted by the Agreement."”

In addition to what Ibn-Abbass has stated, the late
‘Allamah al-Hilli resorts to the actual method of the

! Tadbkiratul Fugaha', Vol. , p. 446.
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Prophet’s Companions and other Musiims 1o affirm this
view, and he considers the retaining of such temples in the
Muslim lands as an unanimity of the Muslims about the
maintenance of the such temples in the occupied lands. These
arguments are pul forth against the view of Shayvkh Tosi con-
cerning the invalidity of the treatics which involve the main-
tenance of the said places of worship.’

3. Ifbefore a conflict takes place, the people of & country, a
town or the inhabitants of a region sign a treaty of peace with
the Muslims according to which the lands are ceded 1o the
inhabitants in return for a tribute alone, in such a case, the
inhabitants of these places have the right not only to preserve
their existing centers of worship, bul they may also (reely
build new churches and temples.

If the peace agreement is such that the land is declared as a
possession of the Muslims, and the inbabitanis are required 1o
pay tribute in return for their residence there and tor the
rights granted 1o them by the Tribute Agrcement, they may
only have the right to keep their existing places of worship,
in peace conditions. As for the right 10 build new places of
worship this depends on the conditions and articles explicitly
stated in the peace treaty, If an agreement has been reached
about it between the competent Muslim leader and the
committed allics, then the question is settled. Bul if the
agreement prohibits such a measure, then every step taken in
this direction is condemned *

! Thid,
* Thid,
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Apostasy ol Religious Minorities

To conclude this discussion, it is necessary lo point out that
the apostasy ol the committed minorities and their change
from one [aith 10 another will automatically make the Tribute
Agreement null and void and abrogate the individual or the
group immumity granted by the agreement,

I the apostasy is a0 the form ol conversion o [slam, they
will then naturally benefit from the legiiimate nghis granted
1o all Muslims o an Islamic society, But if this change of
faith 15 towards other than Islam, although there will be no
prevention against them, on the basis of freedom of faith, yet
they shall lose the privileges and rights granted by the Trib-
wle Agreement having now accepted a faith which they had
formerly declared invalid and wrong at the nme of the con-
clusion of the agreement.

The Qur'an says:

o S R
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"And whoever desires a refigion other than [sfam, it shall
ot be accepted from him, and in the Hereallor he stall be of
the fosers. " ¢ Soraty Ay lmran /7 55)

The Prophet has explicitly declared that changing one’s
religion was a reason for withdrawing immunity:

if &hl:,l__LaLﬂ ".:\:l_!. L!_.'.._l ;J_ou

"Ile who changes his religion should be killed."
Some junsprudents consider the Trbute Agreement vahd

' Vadhkiratul Alkar, Vol, 2, p. 647, Masalikul Afham, Vol. |, p. 491,
dawalurul Kalam, Vol, 21, p. 314,
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when apostasy results among the three religions such as con-
version from Jewism to Christianity. They base their opinion
on the idea that infidels arc considered as one nation and are
regarded equal by the tribute law in Islam.’

We will discuss this matter further in chapter six of this
book under the ntle, "The Indirect Violation of the Tribute
Agreement.”

Thvicl.
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3. Freedom of Dwelling

reedom of dwelling and chaice of residence in the
case of the commitied religious minorities mean that
the said groups afler acquiring citizenship through
the treaty,' can, like other Muslims, choose their desired
place as a permanent or lemporary residence in the Muslim
realm, and this right includes the freedom of leaving an Is-
lamic couniry. But in the latter case, the Tnbute Agreement
will automatically lose its legal value and this kind of citizen-
ship is naturally cancelled.
The question of freedom of dwelling for the commitied
minoritics may be summed up under the three following
principles;

1. There is no necessity for the above three religious
groups to have a permanent residence, the choice ol which
depends on their own will, and there cxists no imposed obli-
gation in this conneclion except in exceplional cases where
the conditions of the Tribute Agreement or the interests of
both parties necessitate the choice of a particular residence
for them.

U Islarn and Internationsd Rights, p. 147.
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2. The residence for an acquired citizen (committed relig-
1ous minoritics) may be several.

3. The residence for the said groups is not a permanent
malter, and they can al any time change their residence or
leave Mushim lands.'

In view ol what has been said concerning the freedom of
dwelling, it becomes clear that the committed religious mi-
noritics are free to move about within the Muslim realm and
1o enter in, or depart from, the Islamic country. However en-
tering the country depends on the conclusion of the Tribute
Agreement,

[Mere we must point out that what is considered as freedom
ol dwelling and a necessary and inevitable part of the Tribute
Agreement, which must be observed by the Islamic society,
1 the right of residence which, in some cases, may be limited
and resiricted,

Prohibited Zones
In three cases the freedom of dwelling is restricted in re-
spect ol the religious minorities.

1. In the case of the zones where the transit of stay ol
person or persons ol the tributaries is explicitly [orbidden in
the Tribute Agreement. Obviously as the Tribute Agreement
finds its legal value due 1o the consent and signature of both
parties, therefore the committed alliecs must respect its arti-
cles, including the article related 10 the prohibited zones.

2. Muslim mosques at any place and under any condition
are among the zones where the tributaries have no right of

" Ibid, p. 108
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passage or residence and Muslims' permission in this matter
is of no avail. Concerning (he mosgue of Mecea, jurispru-
dents, both Shiite and Sunni arc unanimous in their agree-
ment on this point. But concerning other mosques of al-Hijax
and others, some Sunni jurisprudents are of the opinion that
the prohibition of transit and residence of non-Muslims 1o the
said mosques is related to occasions when no permission has
been obtained from the Muslims. But there is no difficulty in
when permission is granted,

The late Shaykh Tasi in connection to this view by the
Shiite jurisprudents says:

"The belief of the Shute junsprudents i1s that the non-
Muslims never have the right 10 enter into the mosques and
no Muslim can grant such a permission to them."

T explain this point we must say thal [rom the viewpoind
of the Islamic jurisprudence, mosques call for special regula-
tions which must be observed carefully even by the Muslims.
For example the Muslim who is polluted with infectious filth,
or il he 15 1n a stale ol jandbak or if he does in the mosque
acts incompatible with worshipping, or obtrusive to the de-
votional acts of others, has no right to enter or stay i the
mosque. Therefore, prohibiting non-Muslims from using Is-
lamic mosques must not be regarded as a restrictive act
which deny them freedom.

Morcover, the mosques belong 1o Muslims and are re-
served lor devotion and worship. Thus, the obscrvance ol
Islamic regulations is not possible without belicving in [slam.

The late *Allamah al-1Tilli says that the deputics of relig-
1ous groups cannotl be received by the Muslim leader in the

! lbid., p. 47
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mosque nor allow them to stay there.! The Shaykh Tusi, al-
though approves of such an act, adds in the end that the
Muslims had betier abstain from 1.

Some jurisprudents,, supporting the lormer view allowing
non-Muslims™ entry inlo the mosque by means of official
permissions, say: "The Holy Prophet had actually in some
cases allowed non-Muslim religious groups to cater the
Mosque. For example, he received the deputies of Thaqif in
the mosque and permitied them 1o stay there. He also ordered
Thumamah ibn Athal to be tied 1o a pillar in the mosque, and
allowed Banoi Qurayzah and Bana Nadir captives to stay for
some lime in the mosque.

3.  Al-Iijaz. which is divided into two parts [rom a legal
and jurisprudential viewpomnt: Part one: The faram quarter
which includes the city of Mecca and i1s suburbs. This zone
enjoys greal respect and importance since the first and greal-
est center of monotheism, Muslims™ Qrfla, the Holy Ka'bah
and the Sacred Mosque are situated there, and also because 1t
is the original cradle of the Islamic faith and the home land
of the great Prophet of Islam where the first divine revela-
tions was revealed. It is in fact the heart and center of the Is-
lamic world and thus, il enjoys a particular security and im-
munity. For this reason, the name flaram (Sancluary ) 15 given
1o this zone.

As long as a Mushim lives in this zone, he enjoys securily
and immunity. All fightings and bloodsheds arc forbidden
there. Not only the human beings, but even the non-domestic
animals are immune there. Killing of animals there is pro-

' Tadhkiratul Fugaha’, Vol. 1, p. 445.
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hibited and certain lines arc imposed for such acts.

Concerning the Haram zone, jurisprudents are unanimous
that non-Muslims are not permitted to enter there for cither
transit or stay. but the Muslim leader may grant the right of
transit to non-Mushims and il in such a permit the matier of
payment of a duly is stipulated, it must be observed by those
non-Muslims who pass through.’

This regulation is also applicable to foreign envoys and
non-Muslim messengers and missions who want to enler the
zone to conclude an agreement. Thercfore such missions and
persons may engage Mushm individuals for this purpose, or
the Muslim leader or his representatives may meet the above
mission or persons outside the sacred zone.’ According 10
this law, the committed religious minerities are [orbidden o
stay in the sanctuary and must obiain a permit for transil.

Part two: Other zones ol al-Hijaz including al-Medina,
Yamama, Yanbu'e, Kheybar, Fadak and neighbouring dis-
tricts are also prohibited zones, with the differcnce that the
non-Muslims are allowed to pass through for a duration not
exceeding three days, but the nght of residence belongs 1o
the Mushims only. According to this law, the enforcement of
which was strongly advised by the Holy Prophet in the last
days of his glorious life, the commitied religious minorities
cannol stay in the land of al-Hijaz. But they can oblain entry
permissions from responsible Muslims authorities into al-
Hijaz for a limited period for the purpose of commercial ac-
tivilies or other legilimate lasks.

' AlMabsag, vol. 2, p. 48, But ash-Shahid ath-Thani in al-Masalik, says:
;'Thﬁ}' are absolutely not allowed (o cater the farsan”
Thid.
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The late Shaykh Tasi says:

"The (ributarics may enter the land of al-Hijaz {with the
exception of the Haram) without a permit, but they are not
allowed more than three days' stay. They may move on from
one town to another and stay three days in cach town." In
cases when their armival 1s for the purpose of mediation, de-
livery ol a message, conclusion of a irealy and the like,
which are required by the Muslims, the permission granted
them will be gratis. But if their arrival is [or personal reasons
or affairs which are not related to Muslims™ interests and they
apply for permission, this permit will not be given free of
charge and they must pay a sum to be agreed upon by both
sides. If an entry is made withoui official permission, re-
sponsible authorities may through a previous notice demand
the required payment. In cases of indispositions, such as ill-
ness, which may prevent the departure of the inbutaries from
al-Hijaz, the stay permit may be granted for more than three
days. Il they die, they may be buried in al-Hijaz but il this
death occurs in the Haram zone, their burial there is prohib-
ited and the corpse of a non-Muslim must be carried oulside
the zone and buried there.

Although the non-Muslim women are exempl from con-
cluding a tribute agreement and the payment of tribute and
can benelit free of charge from all the privileges of the trib-
ute agreement in the Islamic realm, yet they, like other mdi-
viduals of the religious groups, are prohibited from entry and
stay in al-llijaz and the Haram. They must also obtain per-
mission for entry and pay the afore mentioned sum.'

In concluding this discussion, it must be smd that in some

U Tadbkieao Lugalha’, Vol. 1, p, 445, Reler also to Ch 4 of this book,
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narrations the Arabian peninsula has been mentioned as a
prohibitted zone, and accordingly, non-Muslims are to be ex-
pelled from it. Although jurisprudents have fixed the mits
of the Arabian peninsula to the lands situated between Aden
and the Persian Gulf m its lengthe, and betweéen Tihama and
Syria o its width, as affirmed by al-Asma'i, Abu-"Ubayda
and oiber geograplers of the early Islamic centuries, vet they
have declared that what is meant by the Arabian Peninsula s
the land of al-Hijaz, since the Arabian Peninsula includes
Yemen, whereas there is no prohibition for the residence of
non-Muslims in Yemen which is confirmed by praciice.
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Judicial Independence

here is no doubt that the granting and recognition of

a night or rights for people without a guaraniee of

execution cannot safeguard the desired goal and re-
sull. Therefore, although the rights of the committed relig-
ious minorities have been guaranteed through the Tribute
Agreement, the right of judicial appeal for them in cases
which must necessarily be redressed has been envisaged for
them and they are allowed 10 benefit from this legitimate
right in the following cases:

1. When the tributary is a plaintiff and the defendant is a
Muslim,

2. When Muslim is a plaintiff and the defendant is a tribu-
lary.

3. When both parties of the dispule are tributarics
(religious Minorities).

In the first two cases, the tributaries can apply 1o the Is-
lamic judicial courts and the dispuie is considered according
to judicial laws in the Islamic courts and the verdicl of com-
petent judges 1s given. There will exist no discnimination 1o
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the laws, verdicts and their execution. Religious minorities
will be treated in the same way as Muslims. If the verdict of
the competent Islamic court is against the Muslim, he must
accept it as the tributary must.

In the third case, religious minoritics, too, can plead 1o the
Islamic courts for justice, but there is no compulsion on
them. A1 the same time the Islamic courts are not compelled
1o accept their appeal.

Concerning the duty of the Prophet and other Islamic
Judges the Qur’an says:

e A N SEN B o

"Therelore, if they come 1 you, fudge botween them or
turnt aside from them, " (Suraru] Ma tdah42)

Tunisprudents have mterpreted the plirase “turn aside’ 1o
mean “abstain [rom judgment between them.” In such a case,
they should be referred to their own courts and not lefl 1o
themselves in their disputes.” The late Muhaggiq Ardebili
says: "This view is accepted by Shiite jurisprudents."

A number of jurisprudents have considered 1t obligatory
for Islamic courts to accept the appeal of the committed mi-
noritics and it is a duty for them to hear their cases 11 they
desire so.

In this view they rely on verse NO. 49 of Suratul Ma’idah:

4 J:j:j L.-.-" I..,._r-u rg—'l .._;II-_:

L udee between them by what Allalh has revealed, " This

]b:ld val. 2, p. 632,
A}f&mf Adkam, p. 392 (hibigraphic ed.)
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considers judgment a binding matter, and they arguc thereby
that this verse abrogates the preceding verse. They have also
given another reason: undoubledly the removal of injustice is
a binding duty for the Muslim leader, and judging between
the tributarics, (oo, is one of the judicial duties of the Mus-
lims.

But this reasoning is wrong because the Islamic courts can
nol forcefully summon the litigant parties 1o the court before
the tnbutaries lodge an appeal for 11, Therelore this verse has
the same meaning as verse 42 of the same sorah.

'."5’ ___:Jﬁ::-é_;-ﬁfll 5{ ';]L. k"r.i'—la - .L-- ::,l

And 1f you judge, judee between them with equiry, surely
Allah Joves those who judge equitably, "

The purport of both verses is that il it is necessary to judge
between the non-Muslim groups, then it should be according
lo justice and divine revelation, and thus the verse 42 of
suratul M&’idah does not refer 10 the duty of preliminary
judgment. The phrase at the end of (his verse, saying. “Amd
do mot follow their whims™is 4 good testimony 1o this fact,
which is similar in meaning to the verse we quoted before,
namely;

,,:;..Euau; ’"’r,(;L HPAG

"Therelore, if they come to you, judge between them or
turn aside from them. "



202 Minority Rights

Why Do the Islamic Courls Have an
Option?

To find a definite answer 1o this question as to why the ls-
lamic courts are free in accepting the appeal of the minoritics
or referring them to their own courts, we must resort to other
verses of the Qur'an,

Verse No. 43 of suratul Ma 'idah gives us the (ollowing an-
swer u#q,;;;frgpu ,’.11‘ j;.;;ﬂ;.ﬁéu;’

"And how do they make you a fudge while they bave the
Toral whercin s Allab’s judgement? Yet turn back alier that,
and they are not befievers.”

Thus the Qur’an expresses surpnise at the Jews lor appeal-
ing to the Prophet for justice, whereas they have the Torah,
their religious book, in hand, and can see the verdict ol Allah
in 11 concerning their differences; but since these verdicts do
not correspond with their desires, they come to the Prophet
for justice though they have no faith in revelation and s di-
vine Book and his prophethood. What kind of an appeal is
1his?

They would even tum aside from the Prophet’s verdict if
they found it contrary to their desires. They bave no beliel in
their heavenly Book, the Prophet of Islam, his judgment and
verdict, nor in anything at all. Accordingly the Qur’an has
left it to the Islamic courts to decide whether 1o accept the
minorities’ appeal or not, so that they would accept the ap-
peal if they felt that the verdict given by the court would be
considered binding by the litigant parties. But if they realise
that there exists evil intention, disbeliel and plots against the
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verdict of the court, they can refuse the appeal.

Fair Judgement

In any case, the Islamic courts have the duty to judge fairly
in the disputes and differences between the non-Muslim
groups, as they do in the case of the Muslims, and avoid
every unjust discrimination and partial judgement,

The Qur’an gives an emphatic command to the Prophet of
Islam in this connection.

b2 A0E L Al JE STREST )5

"And if you judge, between them with equity, surcly Allah
loves those who judae equitably. " (Saratul Ma idah 7 42)

"And when vou judee between people, vou judoe with jus-
tice. " (Soratua-Nisg' / 58)
b PP B vt S
“fudge between them (followers of books) by what Allah
has revealed, and do por follow their wirms " ¢ Sarai!
M rdak 7 45)

Sl BN AL L BESSE
"So judge between men with justice and do not follow the

whim. " (Soratu Sad /7 26)

Thus religious minorities can with assurance refler 0 the
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Islamic courts to settle their differences and benefit from the
impartial verdicts of Muslim judges. The Muslims and their
judges arc duty-bound not to transgress over the limits of
justice, and the ill conduct and tyrannical acts of some indi-
viduals of the minorities should not cause the Muslims 1o do
imjustice or rgsort (o retaliation.

GRS e 2095 WA A BUS LR Bk
R A B Ao [ AP Ry P RITW  FIO Bl
") you who believe, be upright for Allal (and) bearers of
witness with fustice, and let pot hatred of a people fncife yvou
ool to act equitably. Act equitably, thal is nearer to prety, and
guard agatnst Allal’s wrath. Surely Allak is aware of what
vou do.  (Soratul Ma'idah /7 &)

Third View

Another view 15 expressed concerning the appeal of the
non-Muslim groups to Islamic courts according to which Is-
lamic courts are bound to accepl the appeal of the committed
religious groups [or justice, whereas they can refuse the ap-
peal of the uncommitted allied groups.'

The supporters of this view resort to the [ollowing argu-
ment:

The Tribute Agreement and joint treaty which is concluded
between we the Muslims and the three religious minorities,
make it necessary lor the Muslims to take the required step in
removing every injustice and redress their legitimate rights of
lite, property and honour,

Undoubtedly, the performance of such a duty in the case ol

' Tafsirul Manar, Vol. 6, p. 194,
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the disputes between the said groups i1s not possible excepl
through submitting them to the Islamic courts and the fair
judgment and settlement of such cases.

Upon this reasoning they claim that the verse which says:
"Therefore, if they come to you, judge between them or turn
aside from them. " is nor applicable to the wributaries, but 10
other non-Muslim allied groups. This is supported by the
purport of the verse which was descended about the Jews
around al-Medina, since the Jews of Bann-Madie and Bano-
Qurayzah meant by the verse were allies bui had nol con-
cluded a tribute agreement with the Prophet.

Replying this argument, the late Muhaggiq Ardebili says:

"Firstly, the purport of the said verse shows, i connection
with the verses coming belore and after, that 10 s related 1w
the tributaries. Sceondly, the removal of mjustice whethe
from a Muslim or a non-Muslim is an obligation whether we
are commilted to defence or not. Thirdly, if we refer the hin-
gant partics 1o their own courts, they will not be reated un-
justly either by us or by their own courts, since such an as.
signment corresponds with their view, and thus it 1§ made
binding for them,"

To explain the first part of the answer given by the late
Muhagqiq Ardebili, we must add that though the Jews of
Banu-Nadir and Banu-CQurayzah paid no iributary and joined
the allies of the great Muslim society by means of the [irst
treaty concluded in the early days of the Prophet’s migration
to al-Medina, yet the treaty concluded by the Propher wath
the said Jews contains the same legal results as o inbute
agreement, and the Prophet had guaranteed the immunity of

U Ayard Ak, by Ardabili, p. 392,
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the Jews against every danger and ageression.'

The View of the Shiite Jurisprudents

The Shiite jurisprudents have declared, in support ol the
above verse "Therefore, if they come 1o You, judge between
them or turn aside fom them” ihat the acceptance of the
non-Muslim groups® appeal, whether committed or not, de-
pends on the discretion and judgement of the Islamic courts
and the Muslim judges and have refuted the compulsion of
the Islamic courts in judgement, in the same way as (he com-
pulsion of the tributaries in appealing to the Islamic courts, is
refuted,

Muhagqiq Ardebili and other Shiite jurisprudents, while
quoting the above ash-Shali'i's view have considered it in
agreement with that of the Shiite jurisprudents and there is a
unammily ol opinion on this matter, The late Jaza'iri SAYS:
"Our narrations, oo, confirm this point."

Shaykh Tusi quotes Aba-Basir who quotes the Tmam Mu-
hammad al-Bagir saying:

"When the followers of the Torah and the Gospel come 1o
the judge for trial, he has the option whether 1o Judge be-
tween them or not.’

On the basis of the above reasons, the Shiite jurisprudents
admit no difference between the religions of the litigant
groups in their disputes. Whether they follow the same ereed
or a different one, they are considered equal before the Is-
lamic couris, and in both cases the court can abstain (rom

Clald Tdudurar, by al-laza"in, p. 378 {Lithographic ed.)
© Tadhibul Alkam quoting the former reference.
1 :
* Thid,
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hearing them.

Some of the Sunni jurisprudents believe that when the liti-
gant parties belong to different creeds, the Mushm Judges are
duty-bound 1o judge between them for the litigant parties do
not recognise their own religious courts, and are not willing
to be tried in a court opposed 1o their religion, In such a case
the dispute between them may produce mischiel and Lnjus-
tice.

Bui considering the explicit purport of the verse No. 42 of
siiratul Ma'idah, it must be said that in both cases the verdicl
of the verse is the same, and the above reasoning could be
correct if the view which is opposed 1o the acceptance of the
minorities’ appeal is rejected, whereas according o the view
of option, in cascs where the refusal of litigant parties to be
tricd in their own courts may produce disturbances, mischiels
or injustice, the Islamic courts will accept their appeal for the
sake of social expediency. The above reasoning is not there-
fore incompatible with the view of the Islamic courts’ option
with regards to the minorities’ appeal, and is in perfect
agreement with it

This option is also true in a case wherc one side of the liti-
ganl parlies is a tributary and the other side, an ally or a
member of uocommitted groups. Similarly if both sides are
allied, or immune or uncommitted, the right of option for the
reasons mentioned before is preserved, and in no case the Is-
lamic judges are forced to accept any appeal without the need
of an expediency.
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The Jews’ Pleading for Justice in the
Prophet’s Presence

During the life of the Prophet, the Jews of al-Medina re-
peatedly came to the Prophet for judgment and the settlement
of their differences, There was no agreement among the JTews
of al-Median about the punishments of adultery and blood-
money, which led 1o many disputes among them. The Jews of
Bant Nadir who relied on their own power, nobility and su-
perionity, demanded full payment of mulet from the killers.
Bul the Jews of Bana Qurayzah who were weaker could only
collect half of the sum. Thus when the slain and slaver be-
longed to two different tribes, there naturally arose clashes
between them resulling in very unpleasant happenings. So in
order 10 settle the old-standing disputes, both partics begged
the Prophet for arbitration and verdict. The Prophet, relying
on the principle of equality and rejecting every discrimina-
tion and foree, issued the verdict that the killer, disregarding
his tribe must make full payment of the blood-money 10 the
concerned tribe.'

Frecedom of the Minorities in Choosing
the Courts

Inspite of having the right of appeal 1o the Islamic courts,
the religious minorities also cnjoy the right of freedom in the
manner of pleading, that is 10 say, they can abstain from fak-
g their case 1o the Muslim courts and submit it fo their own
judicial and religious authorities, Thus we may say that Islam
has preserved the right of judicial independence for its allics,

Y Tadsirul Manar, Vol. 6, P 394,
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In the first and second cases where the right of a Muslim is
in question, obviously there is no necessity of referring to the
non-Mushm courts, and differences are settled impartially
according to the just laws of the Islamic courts.

Islam considers this right of pleading and judicial inde-
pendence, whether explicitly stipulated in the text of the
iribute agreement or not, a necessary and legitimale right of
the allies and religious minorities residing in the Islamic
realms, and formally recognises the verdicts issued by the
minorities’ judicial courts in the above cases.

In fact this should be considered a privilege rather than a
right and respect for freedom, since the granting of such
right is an admission to a kind of internal independence for
the non-Mushim groups within an Islamic society, whercas
today, independent countries avoid, as far as possible, grani-
mg such a privilege (o the alicns.

Capitulation

Capitulation is a term used [or treaties aaccording 1o which
a foreign povernment is granted some rights of sovercigoty in
another country, the most imporant of which is the right of
judgement and enforcement of punishment from which the
citizens of the foreign government benefit. Capitulation is an
unusual statc of affairs which is incompatible with independ-
ence and national prestige and contrary 1o the principles
prevalent among civilised, independent and [ree nations,'

In view of what Islam has resolved concerning the judicial
independence of the religious minoritics (who are not formal
citizens of the country), the legal value of the system of ca-

' Special International Rights, pp. 91-94,
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pitulations becomes clear, since such a trealy in so far as it
corresponds with the above Islamic laws, is a legitimate right
which has been given a legal value by means of the inbute
agreement.

The only point to be added here concerning capitulation 1s
related to the offenses and their penalties which do not corre-
spond at all with the Islamic penal laws and regulations of
the iribute agreements. For if the religious minorities commil
such acts in the Islamic realm which are considered an of-
fense by Islamic pepal laws and for which certmn punish-
ments are envisaged, they will be punished according 1o these
Islamic laws. There 18 only one exception to this, namely,
when the said act is permissible in their religious creed and it
does not couse any damage to the others, and also if such a
case has not been stipulated in the text of the tribute agree-
ment. Morcover, il one of the litigant partics is a Muslim, no
court but an [slamic one is competent to iry them,

International Court or Arbitration

Regarding relation among nations, the world of today
considers international arbitration as a peacelul means of re-
moving differcnces between governments. Arlicle 38 of the
first Hague agreement of 1907 declares:

"International arbitration means the settlement of disputes
between governments through arbitrators chosen by them,
who judge on the basis of respect for legal principles."’

Thus a person or persons selected for this purpose act as
impartial judges between the two hostile partics, and both
sides must, with good will, carry out the issued verdict.

' General International Rights, Vol. 3, p. 140.
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Such an arbitration has been envisaged in the law of Islam
and is actually practised in some disputes between Muslims
and mon-Muslim groups.' Examples of this is seen in the
arbitration of Sa’d ibn Ma'adh who was chosen by both the
Prophet and Jews of Banu-Qurayzah. Likewise the' arbitra-
tions, agreed upon in the baittle of Siffin.

The system of the selected arbitration is not only accepted
by Islam as a means of peaceful settlement of international
disputes, but also in the system of local differences. Accord-
ing to this system, both sides are allowed to choose a person
as arbitrator, and thus remove the need of referring to the of-
ficial courts. Such a person is called the “arbitrating judge’ by
the Tslamic jurisprudence.

1t should, however, be remembered that in the law of Is-
lam, only 4 single person may be chosen for arbitration pos-
sessing the merits and qualifications for judgement and he 1s
to judge on the basis of truth and equity,

The Qur'an says:

A en
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“Surely Allah commands you to hand over the trusts to
their owners and that when you judge between people, you
Judge with fustice, surely Allal admonishes you with what is
excellent; surely Allah is Seeing, Hearing." (Soratun - Nisa
/' 58)

The Qur'an rejects the arbitration of incompelenl and un-

! The detailed discussion concerming the international arbitration systen)
in the Islamic law is out of the original aim of this book. An expanded
discussion of same will separately be preseated later o the concerned
rcaders,
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fair persons and forbids pleading by such false judges:

-
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"They desire to litigate 1o the taghut though they were
commanded o deay im. " (Siratun / Nisa 7 61))

Another Privilcge

The religious groups living in an Islamic realm under a
Tribute Agreement and having differences with Mushims, can
in so far as the conditions of the Tribute Agreement and re-
ciprocal commitments permit, benefit [rom the law of arbi-
tration. This is possible if a demand for arbitration is made
before applving 1o judicial courts of the Muslims. Bul once
the verdict of the competent Islamic courl is issued concern-
ing the dispute in question, the confederates must respect and
obey it according 1o their undertaking in the Tribute Agree-
ment, For as we stated in chapter four, the acceptance of, and
respect lor, the Islamic laws and regulations of Muslim
courts 15 & delinite duty of the committed religious groups
and they cannot disregard this responsibility. In personal dis-
putes, too, cven when one of the parties is a Muslim, they
may agree upon Muslim courts and choose a person or per-
sons 1o arbitrate and settle their differences.



5. Freedom of Economic Activities and
Commercial Relations

slam attaches much importance (0 ecconomic activitics

and commercial malters as a vital necessilty on which

depends the individual and social terests and has in
many cascs cmphasised the expansion of leginimate economic
activities.! Islam considers it a duty for all individuals o en-
gage in such tasks which provide individual livelihood and
turn the wheels of socicty, and has even considered 11 ree-
ommendable to expand such activities beyond the limit of
urgent needs.”

Islam does not allow a person to lcave his job and abandon
cconomic activity and as a result become a burden on the so-
ciety or on other individuals. In such cases, religious leaders
have greatly reproached such persnnﬂ.‘ Whenever the holy
Prophet met a young man, he began by asking him about his
‘ob and profession, I he was jobless, the Prophet used 1o
urned away from him, but il he was active and industrious

Warss “tlush-501 ah, Vol, 12, chs. 7, 10 and 25
Thiel,, chs. 4, 9, 15, 20, 21-23,
Ibicl., chs, 5 and 1%,
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he encouraged him, saying that the worth of a human being
depended on his job and profession.

Those who give up work in order to engage in worship and
spiritual matters are not acting according to the method of
moderation in [slam. Islamic leaders have declared about this
maller:

"Those who abandon the world for the sake of their hereaf-
ter, are not of our followers. ™

"Make s0 much effort while you are living as il vou will
live forever, and endeavour so much for your salvation on the
day of Resurrection, as if you will depart the next day"
"Wealth is a good aid to piety."

Islam has not only realistically considered economic ac-
livities as & natural and legitimate right of the human beings,
but also as a duty and necessary matter for the survival of
man, family and society. This matter does not apply only 1o
the Muslims and the Islamic society, but also (o the allies and
non-Muslim groups who become members of the Islamic
society, since, according fo the law of the tribute agrecment,
the committed minoritics are allowed to engage in economic
and commercial activities, and cooperate in the economic de-
velopment of the Islamic society, and in these tasks they
benefit from securnity and freedom.

Ownership right of the Committed
Minorities
The general order of the Islamic economy is based on the

' Ibid., ch. 28, hadith |,
Y Thad., dadith, 2.
? Thid., padith; 3.
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principle of ownership and respect for individual ownership,
and accordingly, all kinds of economic activities, trade and
deals have been arranged on this basis, This system is appli-
cable and recognised without any fundamental change with
respect 1o the non-Muslim allies in the lslamic society (the
commitied religious minorities). Thus, their right of owner-
ship is immune and respected legally like that of the Mus-
lims. As we have already stated about the first responsibili-
tics of the Islamic society concerning the commuiments of the
tribute agreement, the life, property and honour of the tribu-
taries are perfectly secure and proteeted by the Islamic soci-
ely.

The right of owning land, too, is preserved for the minori-
tics, and they can own land, buildings and other kinds of
property through legal dealings. On the basis of respect lor
private ownership, Islam docs not allow any interference
the property of the committed minorities, and any such nter-
ference in the property of the tnbutaries depends on 1he lat-
ter's previous agreement and assent. This applics to both
movable and immovable property.

Freedom of Commerce

In the secure environmemt which is ereated through the
conclusion ol the tribute agreement between the Muslims and
the other religious groups, Islam permits every kind ol eco-
nomic activity including commerce for these minorilics and
ruaraniees their freadom in this [ield.

What 1s worthy of notice is that the meaning ol freedom of
commerce is nol that religious minoritics have the right to
engage in every lype of commercial activities. It rather means
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that Islam docs not compel them to follow its economic
regulations. They can engage in such activitics according to
the regulations of their own creed.

But when one party of a deal is a Muslim, the transactions
which are not in accord with the Islamic criteria will not be
formal and valid from a Muslim’s point of view, In such
deals both parties must agree to make it conform with the
Islamic economic rules.

As a free economic relationship usually necessitates a kind
of proximity and [riendly understanding, it will produce de-
sirable resulls from an Islamic viewpoint. In practice most of
the Muslims® successes and rapid progress of Islam in vari-
ous socielics were due to such contacts, and commercial re-
lations have been an effective factor in the expansion of Is-
lam as revealed by Islamic history.

Usury is Forbidden

It 1s stipulated in some of the treaties that the Prophet had
concluded with the religious groups of his time that the allies
must abstain from usury. Though this condition which was
agrecd upon by both sides seems to place a limitation on the
absolute freedom of traders and merchants of religious
groups, yet it must be remembered that the importance of this
matter 15 due 1o its being a part of the decisive policy of
combatting usury adopted by Islam in the economic system
of the Islamic society.

The dangers and cvils of the system of usury are o clear
to need further explanation, since this ruinous economic mis-
chiel, which 1s dragging the deadly feverish world economy
towards death, is the cruelest type of colonization and the
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most disgracelul kind of profiteering imposed upon actively
productive classes and a factor of many misfortunes in vari-
ous aspects of social life resulting in the destruction ol the
economic relations and productive activities.

Islam has considered il necessary (o fighl usurers to the
extent of declaring war on them on behalf of Allah.! Such a
decisive combat is not seen in any Islamic prohibations, ex-
cept in polytheism. Thus we see thal fighting usury is on the
same level as fighting polytheism which s an wltimate goal
of Islam. To uprool this economic cancer, Islam has not only
resorted to o negative aspect, but has also positively fought it
by making use of profitable methods.

The Qur'dn considers the prohibition of usury as a perma-
nent law of all divine religions, and for this reasan the Jewish
usurers are strongly berated and threatened with painful di-
vine punishment.*

Therefore the emphasis laid on the prohibition of wsury in
the text of the tribute agreement is nothing but an agrecment
upon abstaining from an illegitimate act which both sides
have considered as an offense. Thus suck religious restric-
tions include no imposition.

Moreover, disregarding the inevitable urgency which ne-
cessitates the prohibition of usury under all conditions, and
conniving at the fact that this prohibitien is in accord with
other divine creeds, this point should not be forgoiten tha
Islam, with its realistic vision and its profound estimation of
the dangers and deadly and ruinous losses that usury brings,
cannot remain indifferent 1o such comsequences which

' Re: Stratul Bagarah/278 and 279,
' Re: Sarwfun-Nisa /161,
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threaten the Islamic society through a system of commerce
adopted by the Muslims' allies.

There is no doubt that Islam is interested in the soundness
of the economy of the Islamic society, therefore it has the
right to prevent the pollution of this economy. On the other
hand, freedom of usury for the minorities, who are members
of the great Islamic society and whose cconomic activities
are related to, and mingled with those of the Islamic society,
would naturally and irreparably endanger the economic
soundness and order of this coalescent society. Therefore the
Muslims have the right to prohibit an anti-human system of
usury for both sides in the treaties they conclude with the re-
ligious minorities.

Agriculture and Farming

The Minoritics are free to engage in agriculture and farm-
g on the Islamic lands, the same as the Mushms. The lands
that the tributarics use for such activitics may be acquired
through purchasing or renting from the Muslims or the gov-
ernmenl. In some cascs the land i1s turned over to them as
private possession according lo the terms of the tnbute
agreement. The advantage that the tributary farmers have
over the Muslims 1s that the latter must pay a special tax
called zakar, whereas the former are exempt [rom it and they
only pay the tributary and in the case of the tribule lands, the
tributary paid by the tributaries stands for the rent of the land
given to them by the Islamic government for cultivation.

Free Economic Relations

It should be remembered that the guarantee of freedom of



Minority Rights 219

commerce and economic activities 15 combined with freedom
ol economic relations., The Muslims arc allowed 1o cstablish
free economic relations with the said groups. The only re-
siriction for the Muslims in this connection 15 related to the
dealings and transactions which are prohibited by the Islamic
law and announced by it be invalid.

For example, a Muslim cannot engage in the transaction of
such forbidden commodities as pigs, aleoholic beverages,
musical and gambling instruments, or participate in illegit-
mate acls. These regulations are nol confined (o the economic
relations of the Mushms with the rehigious minonties, but
they are general and universal.

Thus the Muslims may deal in the needed commodities
with the tributaries and lease 1o them any property or rent
from them. They may form partnership with them for com-
mercial activities and take or give loans, and establish eco-
nomic relations through morigage, deposit, crop sharing,
compromise, limited partnership, attorneyship, surcty, money
orders and the like. The Muslims may also employ them or
be employed by them for legitimate tasks.

In view of such free and fricndly relations in the Tslamic
sociely between the Muslims on the one hand and the relig-
ious groups on the other, it must be pointed out that in this
society, there is no question of a select minority or any dis-
crimination among the members of the bigger Islamic soci-
ely. All the members including Muslims, committed Jews,
Christians and Zoroastrians act as compatriots and as ong na-
tion, as il is called in legal terminology, 0 co-operale sin-
cerely for strengthening the economic and social structure of
their united socicty. The practical method adopted by the
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Heoly Prophet in his relations with the allied Jews and Chris-
tieans is 2 good cxample of this economic, social and political
scheme of the tributary law a1 an international level. The
Prophet carmed on transactions with the Jews of al-Medina
and received leans [rom them. The Imam Al had similar
dealings with the tributaries 1o the extent of hiring himself
oul 1o them i farming as & wager. [le made no distinction a
Muslirn and tributary in this respect.

Tradc Taxes and Duties

As ftributary traders arc free in choosing and practising
their commercial dealings, 1hey also are quite free in choos-
g their site for such activities in any town or district. As
said before, they pay no tax other than the tributary and their
commercial goods arc nol liable 1o tax or duly in transporta-
tion.' The oaly restriction imposed on the tribularies is their
entry into al-Hijaz zonc which point we have already ex-
planed. Here we may add that the issue of official permit of
catry for the tributary merchants by compeient Islamic
authoritics to this zone is possible on the payment of a spegial
duty which must be effected annually by tributary traders.

Shaykh Tasi gives the following explanation about this
matier:

"If the tributarics cogage in trade in the Islamic lands ex-
cepl in al-Hijaz, they face no molesiation since Irading is free
for them. They can stay in the place of their choice as long as
they wish. As for al-Ilijaz zone they must not enter the sanc-

' The question of custom dutics and taxes etc., are out of this book. The
commercial obligations of the tributaries follow the genemal cconomic
policy of the Islamic stale.
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turary zome. As for the other paris of 1his zone, they may not
enter them without an official permit. If they do, they will be
liable to punishment. But this punishment should not end in
death or captivily due to their conclusion of a joinl ireaty
with the Muslims. When they enter al-1Jijaz with an official
permil, their intention is subject to inguiry. If their entry is
for the purpose of such matters that are in accord with Mus-
lim interests such as the delivery of a message or acting as
deputy for concluding tribuie agreements, or carrying provi-
sions needed by the Muslims, they may enter al-Hijaz with-
out paying duties. But if their entry has nothing fo do with
the Muslim interests, or if they intend to engage in commerce
in al-Hij2z, they may aot do so withoul paying entrance du-
tics,

If the tribularies enter al-Hijaz without a permit and with-
out the payment of dutics, they will be required by the Mus-
lim icader to pay the duty as is the case with those who have
a permit. Some jurisprudents are of the opinion that in such
cases the tributaries are exempt from the payment of obliga-
tory duties. This view has won a strong support and the rea-
son given is that since they have had no commitment in this
malter, they are not liable to such paymenis. I 1s also said
that they are 1o be treated in the same way as the Muslhims are
in non-Muslim countries.

It the tributarics cngage in trade in al-Hijaz zone, they
have to pay an annual tax according to the terms of the com-
mercial treaty concluded by them, and there 15 no diticrence
of opinion among jurisprudents concerning this matter. But if
the uncommitted minorities who have no pact with the Mus-
lims engage in trade, it is advisable 10 require them o pay
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trade duties every time they enter an the Islamic country, as
there may not be a second time.'

Taxes on Land Transfer

On the basis of freedom of commerce in land transfer, in
50 far as there is no political danger, no legal check exists for
such transfers between the Muslims and the commitied mi-
norities. Land transfer in the form of buying and selling or
other ways, which would give the right of possession (o the
committed minoritics is permissible, subject 1o the official
regulations for transactions. But according to the regulations
of the (Khwms) in such cases of land transfer, the tributaries
must spend one-fifth of it for the purposes envisaged in the
said regulations.

Jurisprudents have considered this duty on purchased land
by a tributary as something obligatory in the Islamic juris-
prudence. But if this transfer takes place in a way other than
purchase, the matter is questionable and doubtful. As a cau-
tion, they have recommended that the Muslims should stipu-
late in the act of transfer that the tributary buyer should pay
the one fifih tax. They may also agree that the Muslim seller
should pay this tax at the time of the transaction. In such a
casc the tributary buyer will be exempt from this payment.
But when the seller does not commit himsell to this payment,
and the tributary buyer refuses 1o pay this tax and transfers
the land to another tribulary or to another Muslim including
the original Muslim seller, this one-fifth tax must be paid. In
@ case too, of rescission or annulment of the deal by the
buyer and seller, this law holds good and the Khums musi be

' AlMabsay, Vol. | p. 49,
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paid by anyone who takes possession of the land.

Even if the tributary buyer converts to Islam after the pur-
chase of the land, he will not be exempted from paying the
said tax,

The above duty is related to land transfer, but when the
transaction is related to a building and the like, the transfer of
land is dependent on it

Although some Shite jurisprudents have comsidered the
Khums as a definite matter,' and others have even claimed
unanimity.” Other jurisprudents, such as the author of a/-
Madarak and ash-Shahid ath-Thani have considered the
tributaries exempted from the Khums on land purchase,’
Although the *Allamah al-Hilli, in his Tadbkirand-Fugaha®
has considered the payment of the Khums obligatory from
the Shiite viewpoint, he has declared in al-Mukhtalifthat past
jurisprudents such as Ibn-Tuneyd, Selar, al-Mufid, Ibn Abi
‘Agil and Abu-Salah said nothing of this type of tax.

The only evidence of this verdict 1s a nparration ol the
Imam as-Sadiq quoted by Abu ‘ubayda al-Hadhdha', who
said: "When a tributary purchased a land from a Mushm, he
will have to pay the Khems". In this narration the land re-
ferred 1015 a land on which a ten percent tax has already been
imposed. When it is purchased by a tributary, another ten
percent is added making a (otal of twenty percent tax, i.c. the
Kbums. Theretore, it is likely that the question of the Kbums
is not a fixed sum to be paid by the tributary, but a kind of
tax which is within the powers of the competent Islamic

' Tadbkirarul Fugaha', Vol. 1, p. 253,
1 Clhunvad quoting Misbahiod Fagih, Katibul Khums, p. 132,
Ihid.
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authority.

Freedom of Jobs

In addition 1o commercial and economic activities, relig-
10us minorities are free 1o choose any job or profession which
is nol contrary lo the tribute agreement and does not cause
mischiel and disorder in the social system of the great ls-
lamic allied society, The types of jobs and professions for the
committed religious minorities include productive and indus-
trial occupations, Medicine, teaching and the like. Although
the right of engaging in these professions is a part of the
Iribute agreement which the Muslims must guarantee, yet ils
details and cases arc subject 1o changes to be agreed upon in
the text of the agreement.

Thus this right is preserved for the Muslims in cases of ex-
pediency and according to the judgment of the leader of the
Muslims 1o close the door of some of these professions to the
committed religious minorities. Such an exception and limi-
fation may also be made in commercial and economic mat-
ters, to be stipulated in the text of the agreement in the inter-
est of the Muslims and the Islamic society with regards to
iributary individuals or groups in their economic or com-
mercial activities. Bul when such maiters are not stipulated in
the agreement, the religious minorities will have full freedom
n these activities and in the choice of professions,



6. The Execution and Recognition of
the Minorities’ Civil Rights

he minorities who have joined the great allied Is-

lamic society through a tribute agreement, are not

bound to follow the Islamic laws conceming their
civil rights, such as marriage. divorce, inheritance ete. The
laws and regulations which are in this connection enacted by
the said three ereeds are recogmised by the judicial and ex-
ecutive organisations of the Islamic society, and the followers
of these three creeds may act according to the laws of their
own respective religions.

What is meant by the laws and regulations of The said three
crecds are those laws which are at present recognised by the
followers of thesc religions, even though they may be con-
trary to the true divine laws and regulations of the said
creeds,

Laws of Marriage ol Non-Muslims

Every religion and nation has of course special laws for
marriage with certain legal vestiges. Even those groups who
do not follow a particular religion and have no religious be-
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liefs, have divised certain rules for marriage which they fol-
low.

Islam’s rcalistic attitude always regards such facts and
evaluates them and consequently in this case it has, without
any prejudice, recognised the laws and traditions of various
groups and creeds which are accepted by them concerning
marriage contracts.

The Allamah al-Hilli says in this connection: "The mar-
riage of the infidels is legally right, and their status remains
intact on the basis of that martiage even when they are con-
verted to Islam or when they appeal to an Islamic court for
justice.'

In the Qur'an, in the swrah of Abu Lahab, where Abu-
Lahab and his wife are beraled for their hostile acts, verse 4
says: "Apd fus wile the bearcr of kindlimg, " In this verse
there is an imphied recognition of the propriety of the mar-
riage between Abu-Lahab and his wife, in the same way what
is stated in another sarah the legality of marriage of Pharaoh
is recognised.

We may say in support of the above view that the non-
Muslim men and women who appeal to the Islamic courts in
their marriage problems, are iried according 1o the marriage
laws of their own creeds since such a marriage is legally ac-
ceptable. If both of the non-Muslims couple convert to Islam,
their marriage will be considered legitimate as before, since
if 1t had not been legitimate before conversion, no change
would be legitimate afler their conversion,

Some Sunm jurisprudents, such as Malik, say: The mar-
nage of infidels is not valid since they have not observed re-

' Tadhkiratul Fugaha ' Vol. 2, p. 0648 and 630,



Minority Rights 227

ligious laws and verdicts, but because of the agreement, a
non-Muslim couple are not senienced to separation when
they appeal to Islamic courts, and if they convert to Islam,
their marriage is legally recognised as an extenuation and
pardon. Some other Sunni jurisprudents claim that the mar-
riage of the infidels before their conversion to Islam is nei-
ther wrong nor right.’

But the Shiite jurisprudents believe that the marnage con-
tract of the infidels il made according to their official criteria,
is considered proper by the Muslims, and there is no distinc-
tion here between the followers of heavenly books, 1dolaters
and others, I the couple convert to Islam, their marriage is
considered legitimate as¢ before, unless that marriage had
been concluded 1n a way contrary to Islamic crileria such as
incesluous marriages.’

A well-known tradition says: "Every people have their
marriage [custom]", is a reference to the fact that marriage
law is bound within the customs and traditions of peoples and
nations, and it i3 recognised except incest which has found
recognition by some tribes and people 1nsipite of its strict
prohibition in the Islamic law.

Consequently all the committed religious minorities have
the right to follow their own laws and traditions in respect ol
marriage. Such marriages which accord with the smid laws
are formally recognised by the Islamic courts and executive
authoritics and, according 1o the badsth: "Bind them by whal
they had bound themselves," all the differences that are taken

' ALFigh alal Madhahib al-Arba ah, Vol 4, p. 200,
* Wasilalun-Najat, Vol 2, p. 256. Tahriral Wasilah, Vel 2, p. 422
Tadfiirainl Fugaha ' Vol 2, p. 648,
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to the Islamic¢ courts or courts of arbitration' are settled ac-
cording to the laws of their own creeds.’

Marriage of the Minorities with Muslim
Women

Marriage is a law of human creation and one of man’s
natural and mstinctive desires, Islam considered it as an in-
violable nght of the committed religious minorities. As we
have already said, Islam considers legal the marriage of the
minorities which have been concluded according to their own
laws. But al the same lime, in the Muslim marriage law, this
right and freedom has been limited to members of the same
religion. Muslim women are not allowed to marry non-
Muslims men. According to the same law, the marriage of
the non-Muslim men even if they are commitied tributaries is
forbidden with Muslim women and such a marriage is con-
sidered an offense. In cases where in accordance with tribute
agreement, the abstention of the tributaries from molesting
Muslim women proposed and conclusion of marriage with
them has been forbidden, the said offense makes the agree-
ment aull and void,

In order to base marriage on an authentic spiritual founda-
lion and make the joint marriage life mentally harmonious,
peaceful and based on co-operation, Islam believes in an
cquahty of a man and woman 1o make marnage real. But this
equality is not measured by apparent and material criteria,
Therefore, wealth, rank, lincage, race, family status, social

' On this subject refer to the chapter on “Judicial Independence” in this
book.
* Ibid.
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position and the like do not determine the equality of a hus-
band and wife. The only criterion for the equality of the
couple in Islam is faith and belief, and this principle makes a
man worlhy of, and equal 10, a Muslim woman, and vice
versa,”

This fact should not be forgotten that in married hfe a
woman is subordinate 10 a man’s will owing 10 a oumber of
psychological and social reasons. Even if we do not accept
this fact as something natural, we cannot deny 11 as custom-
ATy i0 Mmany marriagces in most social eovironments,

Naturally Islam cannot ignore this fact and be indifferent
to its conscquences. Allowing the marriage of a Muslim
woman with a pon-Muslim means being indifferent 1o the
Muslim woman’s belief in the face of the danger that threal-
ens her. It also opens the way for her deviation towards infi-
delity and thus a large number of Muslims would face apos-
tasy. Obviously this bitter fact is wholly contrary 1o the
authentic goals of Islam and cannot be accepted by a religion
which claims to have universal mission.

A Wife's Conversion to Islam

When the wife of 2 non-Muslim converts to Islam, the le-
gal aspect of the marriage changes in this way thal if from
the time of the wedding until the conversion of the wife no
sextual intercourse has taken place, the said mamiage contract
15 automatically nullified, and from moment that the woman

' Shara'i'wl Ahkdm wa Jawahirul Kalim, the book of marraige, the first
guestion of the contract’s supplement.

* The Qur'an refers to this question by saying: “And wed not (believing
women} to idelators until they believe, for certainly a belicving slave is
better than an idolater, even though he should please you,” (2:22)
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is converfed, the previous marmiage loses its legal vestiges.
But il the wife is converted to Islam afier defloration, her
non-Muslim husband is given a period of grace to decide 1o
separate or continue the marriage with his Muslim wife,' If
he, oo, converts to Islam, the mamage becomes automati-
cally legal, unless 11 has been of a kind forbidden by the law,
such as an incest, in which case it 15 nullified together with
its vestiges. But if he remains non-Muslim at the expiry of
the grace penod, the marnage 15 considered nullified as [rom
the date of his wife's conversion.

According to some jurisprudents, the tnbutaries have a
grealer advanlage in this maiier, that 1s, when the wife con-
verts 1o Islam and her husband remains non-Muslim, the
marriage contract remains intact to the extent that he can stay
with his Muslim wifle during the day, but they must sleep
separately at night.”

To support this view, these jurisprudents have relied on the
following hadiih:

1- Jamil ibn Darraj quotes the Imam Muhammad al-Bagir
or the Imam Ja'far as-Sadiq through a friend’s narration,
saying:

"Il the wife of a Jew or of a Chnistian or of a Zoroastrian
converls 1o Islam but not the husband, their marriage contracl
remains intact, but they will not be allowed to leave the [s-
larnic land."*

2. Muhammad-ibn-Muslim quotes the Imam Mubammad
al-Baqir, saying: "The marriage of the followers of the heav-

' The said pertod, according 1o the Aadith and the Junsts' statements, s
the same as that for divorce grace.

' Shard ' 'ul Ahkam, The book of marmiage, ch. 4,

' Wasa 'flush-Shi ah, Vol. 14, p- 420,
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enly books and all those who have a tribute agreement wilh
the Muslims remains legal if one of the couple 15 converted
to Islam. Bul the husband has no right to take his Muslim
wile out of the Islamic realm, and they cannot sleep together
at night, though io daytime they are allowed 10 resume their
common life. But in the case of the polytheists such as the
Arab idolaters etc., their marriage is suspended until the
termunation of the grace peniod. If by that ime the husband
has converted to Islam, s Muslim espose will remain his
wife. But if he has not, or if converted after the expiry of the
time limit, they must scparate and husbaond will have no
claim on his Muslim wife."'

Most junsprudents have weakened this view and have ex-
pressed doubt about both the above fradiths owing to the fact
that they had been quoted as "mursal”® hadiths, some of
whom are unknown. To prove their view, they have relied on
the [ollowing dyahs of the Qur'an and other Traditions to
show the identical verdict issued on the tributary couples, and
on non-iribetary couples:

& "Cod will by o means gmrve the disbelievers a way
against the believers. " (suratun - Nisa'/ 141)

- TR

e Y SA
e S s R M

b "Nerther these (women) are Jawful for them, nor are

' Ibid., p- 422, Tahdhsbu! Abkam, Vol. 2, p. 439 (Lithograpluc ed. ).
* A mursal hadith is that whese claim of narrators is interpreted.
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they (men) lawful for them (womenp.)" siratul Mumiabinah
/1)

TAoARIE M e 8 5 o R B s a8 e
A AR G c=s

¢. "Hold pot to the mamage tres of the disbelicving
(women)." (Saratul Mumitahinah/10)

d. Ahmad-ibn-Abi Nasr says: | asked the Imam-Rida aboui
a man whose wife was a Christian converted to Islam,
whether he could live with her. He said: "II the wile has con-
verfed 10 Islam, she is not allowed to live with her infidel
husband. I repeated that the hushand had converted to Islam
after sometime, and asked if the mamiage was intact. He an-
swered: *Never unless a new marriage contract must be con-
cluded between them.”

e. Some jurisprudents, including Shaykh Tusi in his al-
Khilal and ask-Shahid ath-Théni in his *Al-masalik’ claim
that the Shiite jurisprudents are unanimous about the correct-
ness of the above proofs.

But Shaykh Tasi, inspiie of his verdict concerning the ab-
solute invalidity of the above marriage after the expiry of the
time limil, offers the opposile view in his books of an-
Nikaya, at Tahdhib and al-Istrbsar, saying that the marriage
remains infact after the tributary wife converts to Islam.

' Masalikul Afham, p. 490, Wasa ‘tlush-Shi'ah, Vol. 14, p. 417.
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Conversion of Both Esposes to Islam

When both non-Muslim ¢sposes convert to Islam, un-
doubtedly their marfage remains intact from the Islamic
viewpoint, unless this marriage is incestuous, or if it is po-
lygamous with more than four wives, and the like which are
contrary 1o the laws of Islam. In the first case, they must
separale, and in the second case the newly converted husband
must choose up to four of his wives, while the marriage of
the other wives will be null and void.

In cases which do not correspond with the law of nallifica-
lion, no question is asked about the marriage, and the Islamic
couris must consider the marriage of the newly-converted
couple legal and correct, 1o whatever erced they had formerly
belonged.

When the Husband Converts to Islam

When the husband converts to Islam, and the wile remains
unconverted, the [ollowing two cascs arise:

L. The wife is a follower of the three creeds of abful kitib.

2. She may be the follower of some other religion.

In the first case the marriage is considercd legal and the
newly-converted husband can continue 10 live with his wife
who is a follower of onc of the above creeds, except if she is
of the Zoroastrian creed or a near relative to her hushand, in
which cases the marriage is not recognised.

[n the second case, if the husband’s conversion has taken
lace before going into her, the marriage is nullified: and if'it
as taken place after that, the marriage is recognised on
ondition that the wife, too, converts to Islam by the end of
e time limit. It is however nullified if she refuses to convert
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to Islam.

Apostasy of the non-Muslim Couple

With the apostasy of one of the tributary couple, if their
marriage is illegal in their creed, their marnage is broken ofT.
But in cases where this marriage 18 considered valid by their
co-religionists after the apostasy of one of the couple, some
jurisprudents have atfirmed its legality, while the majority of
the jurisprudents consider the marriage of the apostate null
and void, since in Islam apostasy is fundamentally rejected
and results in lifting immunity. Ash-Shahid ath-Thani argues
in his Almasalik: "Our verdict of invalidity 15 quile wrong
since in the above case one of the couple is a lollower of a
religion according to which their marriage is legal, therefore,
although the other apostale has no lifc-immunity so, as long
as he is alive there is no reason to nullify the marmage.

Marriage of Muslim Men With
Non-Muslim Women

Muslim men are forbidden to marry non-Muslim women
who are not followers of the creeds of Moses or Christ. Islam
15 quite explicit on this point.

The two following dyvahs describe the above law with per-
fect clanity:

!. "And do not marry the idolatresses until they believe. "
(Suaratul Bagarah /221)

PSS
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2. "And bold not to the ties of marrigge of the unbelicving
women."  (Soratmd Mumtahinsh / 10)

Marriage of a Muslim man with Jewish
and Christian Women

Different views are expressed in the books of jurispru-
dence concerning the marriage of a Muslim man with Jewish
and Christian women, the most well-known of which is pro-
hibiting preliminary permanent marriage, and permitting a
temporary one. Some jurisprudents, such as  as-Sadugayn
and Thn Abi *Aqil bave absolutely, allowed it and ash-Shahid
ath-Thani, in his masalik ! Afhaw and Masalikul Afham the
author ol Jewihirul-Kalam were inclined to support it. The
arguments offered for this view is as follows:

The &yah No. 5 of saratul Ma'idak explicitly permits the
marriage with the women ol ahlul kitab, and considers it
similar to marrying a Muslim woman:

Lt - =4 }- S e e e
rs\l-'m._‘ns:.my} h-t—}“:'.r: iy -,5139._:{;1.'”_& it

"And the chaste from among the belicving women and the
chaste from amoyg those who have been given the Book be-
fore you."

As for the narratives, some of them denote an absolute
permission, while others forbid it. Tn some narratives it is al-
lowed in case of exigency' and in other narratives il is per-
mitted with the simple-minded women of ahfuf kita# and in

' Wasa 'ilush-Shi wh Vol 14 p 412
! lbid, p. 414.
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others, as a temporary marriage,' and lastly when the hus-
band converts to Islam while the wife remains a Jews or a
Christian, their marriage remains intact.” In several other
narratives, the marriage of a Muslim with a Jews or a Chris-
fian woman is allowed in case he has no Muslim wife.” In
another narrative the prohibition is conditioned that his Mus-
lim wile would not permit him to marry a Jewess or a Chris-
tian woman."

The supporters of the prohibition view base their argument
on the above two dyahs’ forbidding marriage with the poly-
theistic and infidel women, and concemning the #yahs which
is depended upon by the believers in the permissibility of the
marriage,” is relied on for believing cite a number of narra-
tives' 1o believe that the two said dyahs have abrogated the
avah No, 5 of saratul Ma'idah, and they support their argu-
ment by the purport of the said narratives.

But those who support the view of absolute permissibility,
have rejected the subject basing their argumeni on the fact
that sorafud Mi'rdah was the last revealed siarah ol the
Qur'én, consequently, this sorah may abrogate earlicr surahs,
but not itself. Moreover the Prophet had ordered the Muslims
to consider what is hafal in this sarah is palal and what is
Bardm in il is harim.”

Ibid., p. 415.

Ibid., p. 416.

Thicl., p. 418.

Ibid., p. 415.

Stratu] Bagarald22 | and Saratul Mumiabamaty10.

Saratul Maidaly's.

Woasa 'Wush-Shiak, Vaol, 14, p. 410,

‘The Prophet is quoted to have said: * Soratul Ma ‘sdah was the last re-
vealed of the Quran. So, allow its fafal and forbid its Bardm” Al-

B e G e e ek P —
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Moreover Sayyid Murteda, in his treatise, the Muvhkam and
the Mutashabih has quoted the Imam Ali saying that the ayah
in saratu] Ma'idsh abrogates the dvakh 10 of saratul Mum-
tabnah and 221 of sarsfuf Bagsrah. The ficst dvalbs of siratul
Maidah oo, lestily to the fact that this sarah completes the
Qur'an and contains the last divine commands and laws. The
apening parl of the said Fyahs says:

Jecsani oo 2o0na Lisa
SRt K § W A

Today (all) the good things are allowed to vou, and the
food of those who kave been given the book is fawilul for you
and your food is lawful for them; and the chaste from among
the belicving women ... " (saratul Ma'idal / 5) Shows this
matier not 10 be abrogatable.'

Another point is that if we consider the term "polythest” o
cover ahful kitab, the said Zyabs will not contradiel cach

other, and so the dyak of sararul Mg 'idak will act as a con-
firmation, whereas according 1o the prohibition theory one

Tabrasi, guoting al-" Ayyashi aceording 1o his authorities, and “lsa ibn
“Abdullah, guoling his father on the authority of his grandfather, quoting
Amirul Mu'minin (A5.) 10 have said: “The Qur'in used 1o abropate
some of its Avals, and this was received from the Prophet (5.A.), then
the last revelation was Sartaf MG Ydah which abrogaied the previous
{relovant) Apahs, but itscll was not abrogated, 11 was revealed 1o him
whilc he was on a gray she-mule, and the revelation was so heavy that
she stopped and her stomach hung down Gl | saw her naval almost
touched the ground, and the Prophet (5.A.) Bainted, putting las Tvand on
Shaybah ibn Wahal ibn al-Jumahi. Then the Messenger ol Allah {5.A.)
camc to and recited o us Saraiwf M3 idafn So, he acted accordingly, and
we did, too.

! By observing the word “this day” which matches the same as in the
previous Fyalh, the subject will be explained.
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has to accept the abrogation. When there is a doubt between
confirmation and abrogation, undoubtedly confirmation has
priority.'

Although this discussion requires further elaboration, here
the size of the book compels us to refer the reader to our
Ireatise, Risalatu/-Wajiza which discusses the matter at
lengih.

The Divorce Law

The present Torah, as 15 now available 1o the Jews and the
Christians considers divorce permissible except in the follow-
INg Wo Cascs:

I- When the husband claims that his wife had not been a
virgin at the time of concluding marriage and her father dis-
plays the sign of her virginity.’

2- Il a man rapes a virgin he must marry her and can never
divorce her.’

Among the divorce verdicis in the Torah is that il a man
divorces his wile because of a defect and expels ber from his
house, she can choose a husband for herself. But if she sepa-
rates [rom the sccond husband, the first husband cannoi
marry her for the second time, and he is considered an un-
clean man.®

In the Gospel we come across the [ollowing points about
divorce:

"The Pharisees came 1o Jesus to test him and asked him:

' This principle is a basic rule which had been so much discussed. For
more explanations refer w Jawalerud Kalim, (the relevant chapter.
 Al-Huds ita Dinif Mustafa, Vol. 2, p. 289

! O4d Testarnent, Deuteronomy, 22-29,

* hid., 24.
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Can a man divorce his wife for any reason? Jesus answered!
Have you not read that He who created first, created a man
and 8 woman. For this reason a man leaves his father and
mother and joins his wife and both make a siogle being.
Therefore, after this unity, they are no longer two, and man
cannot scparate what God had united." They asked: "Why
then did Moses will that a woman should be released by
means of divorce?" Jesus answered: "Moses allowed this be-
cause of your hard hearts, but it was not so at first. I tell you
now, whoever divorces his wile, for other than adultery, then
marries another woman is an adulterer.' According 10 these
texts, the Christians believe the man who divorces his wife is
nol allowed 1o remarry, and the divorced wile cannot re-
marry. Divorce 1s only allowed in case of adultery.

As a matter of fact such questions have been studied by
some of the Christian leaders for the purpose of modifying
these laws, which are still among the problems facing the
Court of the Vatican.

In any case, the divoree, regulations hike the law of mar-
riage, is carried out according 10 the belief and creed of the
minoritics, and whatever is done in this connection will be
legally valid. In cases of any differences in these matters, the
problems are settled in the minorities’ courts, and as we said
before, they can also refer 10 the Islamic courts 1o settle their
disputes.

Inheritance Law

Religious minorities, owing to their relationship through
lincage and marriage, act according to their own law in mat-

' Mathew's, ch. 19, 2-10.
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ter of inheritance and such ownerships are respecied,

In the inheritance law, as in the current Torah, the share of
inheritance of a deceased’s son is two times that of the de-
ceased’s' brothers, and when there are brothers. no share is
given 1o the daughters, When the deceased is childless, his
brothers receive the inheritance, and if there are no brothers,
the heirs will be the deceased’s uncles, and if no uncle exists,
necar relatives will be the heirs.?

When minorities submit their differences in the matter of
inhetitance and its sharing 10 the Islamic courts, those per-
sons who are related to the deceased by marnage or near
relatives can bave no share in the inheritance.’ Bul some ju-
nsprudents have permitted this inheritance to parental rela-
lives, even if it is through incestuous marriage.’ Other juris-
prudents have considered both the lineage and the marriage

relatives’ entitled to inheritance whether the marriage
was proper or improper by incest, if the matier is accepted as
correct by both begueather and heirs.®

" Ol Testament, Deuteronomy, |-7,

* Ibid., Number 21, 812,

Y Furt'ul Kafi, Vol. T,p. 145, Shara 7T'ul Abkdm, Jawahired Kalam,

Faldlinbud Alkam,

* Ibid.

" Lineage relatives are those who have blood relationship, and the other
oup are relatives by marmage.

According to this opinion, if the heir is a relative by both lincage and
marriage, inherits on this basis, similar to the Magian Law concemning
the man who marmes his mother, if the wife dics, he will inherit her as &
son and as a husband. For further details refer (o Jawahiu! Kalam and
Tahdhibul Afkarm, Vol. 2, p. 438,



7- Moral and Social Relationships of
Mauslims with the Minorities

he subject of free moral and social relationship

which are necessary [or the individuals and groups

in the social Tife of a socicty, is another importani
matter which must be siudied 1 the survey ol the legal ef-
fects of a inbute agreement.

The Peaceful environment and conditions of co-exastence
which are automatically created as a result of the conclusion
ol a trithule agreement between the minoritics and the Mushm
society, necessanly resull m a senies of [ree moral and social
relationships. This is one of the most significant resulis of the
tribute agreement which allows religious minonties 1o live
alongside the Muslims as committed allies and as members
of the greater Islamic society.

Consequently, such free moral and social relationships are
inevitable in the social life of the minorities with Mushms,
and this is the direct result and legal exigency of that agree-
ment. Our discussion here is confined to the limits and quali-
ties of these relationships to show the extent 10 which this
freedom expands and in what cases it is restricled.
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Expression of Moral and Human
Feelings

Islam considers all mankind as human beings, from what-
ever group of religion they may be and as belonging to the
same rool and as a single Ummah. On the other hand, it re-
gards moral [eelings, [ine human emotions and virtues as
necessary for every perfect human being, and the possession
of these noble qualities as a requisite of true Islam and obedi-
ence to the Qur'an,

The school of ethical and spiritual education of Islam is
based on these two principles. They have been employed in
founding the moral and social organisations of the Muslims
on an international level.

Every Muslim who is educated in this school expresses
these moral feclings and fine human emotions, not for the
sake ol individuals or because of his own interests in his re-
lation with others; nor does he follow this cthical school as
an artificial and empty pretention, bul as something deep,
real and dynamic from the depth of his soul, manifesting it-
self i has acts and conduct towards others. Such noble quali-
ties have become a part of the nature of a person educated in
the moral schoaol of Islam and have become an unavoidable
second nature.

Thus it becomes casy to describe a social scene in which
these educated individuals have joint responsibilities in turn-
ing the wheels of a big society where those who have similar
convictions and allied commutied groups co-operale.

The prospective of such a society will be a model human
one in which the relationship of individuals is based on the
loftiest moral and human characteristics which act as the lu-
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bricating grease tor the social machine, resulting in the ac-
celaration, propriety and right production of the whole sys-
tem of the allied Islamic community.

A Muslim is benevolent, kind and sympathetic in his social
relations, possessing the quality of fine demeanor, gentleness,
pity, flexibility, purity, sympathy, chivalry, optimism, hon-
esly, sincenily and love for serving his lellow-creatures. He
shows no trace of violence, oppression, Imjustice, cruelty,
quarrelsomeness, ambition, ingratitude, unmanliness or being
a time-server, He is nol only so wilth his co-religionmist, but
this is a patural revolutionary result of having been educated
by the moral and educational school of Islam.'

Social Customs

In their relations with the committed religious minonties,
Mushms do not only act according 1o moral principles and
human dunes, but also expand good relationship 1o the exicnt
of respecting the customs and traditions of minoritics. As
they visit their co-religionists in time of illness and help them
in difficulties, they behave 1o a similar manoer towards oi-
norities, not only towards the living but also rowards their
dead, and do not abstain from payving the customary tributes.

The holy Prophet whose words and acts are models and
examples for all Muslims and eriteria for the Islamic injune-
fions and duties, acted in the [ollowing manner with the relig-
ious minorities who were under Muslims protection: He vis-
ited the sick, took part in the funeral ceremonies of their

" Ta be brief we refrain from stating the 4yahs and namatives concemn-
ing the details ol the Islamic ethics. The reader may refer to the relevam
books on ethics and ethical fadhifs.
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dead, received visitors cheerfully, sympathised with them,
and attended their feasts.! For example on the death of Ab-
dullahi-ibn Ubay a frniend of and a collaborator with the Jews
ol al-Medina, and a stubborn enemy of Islam, the Prophet
attended a mourning session which was held by the Jews and
expressed his condolences to the deceased’s sons and Lo the
Jews.”

Fabir-ibn-Abdullah says: "A funeral procession passed near
us. The Prophet rose and we, oo, stood up. We said: ‘O
Messenger of Allah. This is the corpse of a Jew.” He an-
swered: “Is it not the corpse of a human being? Stand up 10
show respect whenever you meet a corpse.”

The Imam as-Sadiq saw a man in one of his travels who
had fallen helpless and exhausted in a corner. IHe said to his
fellow-traveller: "I think this man is thirsty. Go and give him
some water.” His friecnd went to the man but returned soon.
The Imam asked if he had guenched the man’s thirsL He an-
swered: "This man 1s a Jew whom [ know." The Imam said
astonishment and anger: "So what? Isn’t he a human being?"

Dr. Duncan Greenlez writes: "The great nobility and in-
dulgence of this religion (Islam) which approves of all divine
creeds will always be considered a fine henitage of humanity
and upon such a foundation mndeed can a universal faith be
Jaid."

Observance of Social Etiquettes

In their social contacts with the minorities, the Mushms
observe the rules of etiqueties and customs which are signs of

" Rahud-Dinil-Islami, p. 262 (The Spirit of Islam).
* Islam and Peaceful Co-cxistence, p. 105,
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mutual respect. From an Islamic viewpoint, differences of
opinion and belief are no excuse for disregarding the rules of
sociability and co-existence. Islam beheves in a reciprocal
right in social contacts and even in being [ellow-travellers,
and the observance of such rules is the moral duty of a Mus-
lim with a respectable non-Muslim in travel and elsewherc.
When the Prophet of Islam, the highest personality of this
faith on meeting the envoys of Najran Christians, takes ofl’
his cloak and as a sign of respect and observance of custom
spreads it under their feet, the duty of every Mushm becomes
clear in observing such rules, for, the conduct of the leaders
of religion is an example for us all, as is shown in the follow-
ing story:

In the days when the Imam Al was the ruler of the whol:
Islamic realm except Syna, Kufa was the capital of this pow-
erful government. Onc day the Imam on lis way 1o Kufa
came across a man of a religious minority. Their way being
parily the same. they agreed to be travelling compamons, The
distance was covered soon with talk and discussion. When
they reached a cross-road, the man noticed that Tes teavelhing
companion did not take the road leading to Kufa and coniin-
ced 1o accompany hime e asked i surprise "Dnd el vou
say that you were going o Kuta!" Ihs companion answered
i a friendly manner: "Yes" The man, who was not sansfied
with this answer, asked again: "Why ihen are yvou coming
this way? The road 1o Kufa 1s the other one.”

The Tmam Ali, with a friendly tone, said: "I wanl 10 escort
you for a part of the way. Our Prophel has said that when two
people become travelling companions, they will have a claim
upon cach other. Now, you have a claim upon me, and for
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that reason I will escort you a few steps and will then resume
my own way."

The man who was either a Jew or a Christian, moved like
the one who has discovered truth, said: "Oh! It must have
been your Prophet’s generous nature which enabled him to
win such an influence and power among the people to spread
his faith so quickly in the world."

That man’s amazemenl reached its height when he discov-
cred later that his travelling companion had been none but the
powerful caliph of the time, Ali-Tbn-Abi-Talib. He was so
overcome with deep emotions that eventually he became one
of the most loyal and devoted friends of the Imam Ali.'

Favour and Benevolence

In addition to all the rights and privileges that the religious
minorities have in the united Islamic socicty, they are also
treated with favour and benevolence by the Muslims. The
idea that benevolence must be shown only towards a Muslim
co-religionst is not compatible with an Islamic attitude. It is
rather considered a universal conduct towards all those who
have no quarrel with the Muslims, from whatever creeds they
may be, since such a conduct is worthy of a human being,

The Qur’an, describing this, says:

frf)}ﬁ%‘érﬁ%;ﬂdﬂ‘ N
3 Lo B Bew = o
’ Iﬁwl:iﬁia}"ﬂjfi-mtj*&fﬂ:
“God does not forbid you respecting those who have not

made war againsi you on account of your religion, and have
not driven you out of your homes, that you show kindness

' Usilul-Kafi, Vol. 2, p. 670 (guoting Dastin-¢ Rastan, Vol, 1, p. 12),
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and deal with them fusily, " (Saraiid Mumiahinah/s)

Kindness and henevolence to the religious minorities in-
clude financial assistance, too. Indigent and aged Jews,
Christians and Zoroastrians who cannot earn a living, are
supporied from the public found, and the united Islamic so-
ciety has the duty to render assistance to such needy persons
who are Muslims’ allies.

The Imam Ali, on comming across an ©ld and fechle
Christian ordered that the man should be granted an allow-
ance from the public fund. When he was 1old that the man
was 4 Christian; he answered in annoyance: "As a young man
you made use of him 1in work, now as he 15 old and weak,
you deprive him of help and kindness?"'

Remission and Indulgence

In the establishment of good relanons between the Mus-
lims and the religious minorities and the creation of the most
peaccful conditions of co-existence, Islam does not only in-
struct the Muslims to avoid improper conduct and rough
treatment, it recommends kindness, beneflicence, and [riendly
co-operation, and it even goes a slep larther 1o say thal in
cases of mmproper conduct and violence or unfriendly al-
tempts on the part of the tributaries, the Muslims are warned
against retaliation and undesirable reactions, and they are
asked to assume indulgence and remission and o show forti-
tude towards their rancour and unpleasant behaviour,

Concerning 4 number of the Jews and the Christians who
wished to mislead the Muslims and were envious of Islam’s
advance, the Qur’an makes the following recommendation:

' Wasa ilush-Shitak, Vol, 11, p. 49,
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"Many of ahlul kitab wish they could turn vou back into
disbelieves after that you are believing out of envy from
themselves, even afier that the truth had become manifest to
them, ncvertheless, pardon and forgive (them) until Allsh
brings about His command; Allah is capable of (doing) eve-
rything " (Saratul Bagarah / 109)
And in another dyah 1t gives a general instruction, prefer-
ring pardon and remission o revenge:

-

O Bl i s S 2

"And if you punish, then punish the same as you had been
punished, but il you bear patiently, it will certainly be hest
for the patient. " (Suratun-Nahl / 126)

Many fine examples of pardon and connivance are re-
porled from the Prophet towards the Jews of al-Medina,
showing his deep intercst in preserving good relations with
the allies of the Muslims. Once an attempt was made by a
Jews on the Prophet's life in the House of the Jews, by offer-
ing poisoned food disregarding their joint agreement, the
Prophet did not allow the slightest punishment for this seri-
ous crime.'

On another oceasion, *A’ishab, the Prophet’s consort, was
silting by him when a Jew enitered and instead ol the custom-
ary saluwlation of "ss-salamu alaykum™ he said: “as-sdmu
‘alaykum" (death to you). Soon afler another Jew arrived

' Usalul-Kaff, Ch. On Forgiveness, hadith No, 9
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using the same expression. This showed that there waz a plot
by the Jews to huri the Prophet 'A’ishah cried in anger:
"Death upon you and...." Bui the Prophet advised ber to keep
silence and said:

"0 ‘A’ishah, Refrain from abuse, since abuse, if embodied,
assumes an ugly shape, whereas gentlencss and [oriitude
make things beautiful and embellish them, while their ab-
sence diminishes their beauty. Why was you angry?"

‘A’ishah, who was surprised at the Prophel's fortilude,
said: "O Messenger of Allah, you not see with whal impu-
dence and shamelessness they abuse you instead of grecting
you?" The Prophet answered: "Just wa 'alavkum (and 1o
you) is enough."’

In some cases the impudcnce and shamelessness of some
minorities who enjoy privileges uader the Muslims protec-
tion, had gone beyond the limit, and this insolence was nol
only shown to ordinary Muslims bul also towards Mustim
leaders. But this rancour did not prevent the Muslims from
acting upon their duties on the basis of their joint agreement
and conniving at hostile behaviour.

You have read two examples of this connivance by the
Prophet, Now we offer you apother example of this conduct
in an concounler between a non-Muslim and the Imam Mu-
hammad al-Baqir (A.S.), the fifth Imam of the Shiites. In or-
der to insult the Imam, the man said: vou are the Bagar (a
cow).” The Imam very calmly replied: "I am not 2 Bagar, my

' Wasa Hush-Shi‘ah, Vol. 2, . 212 {quoting Dasidn-¢ Rastan, Vol 1, p.
111, _

! The Christian misused the word “Bagir”, which s derived [rfom
“bagar”, which means: “to cleave”, as he use ifs other mesaning, 1.c.
“oow
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name is Bagir." The non-Muslim, instead of feeling ashamed,
began to insult the Imam insolently and said: you are the son
of a woman who was a cook." The Imam simply said: "That
was her job. Work is no disgrace.”

The man showed more impudence and said: "Your mother
was black and ....." The Imam, without getting angry said: "If
all these things you ascribe 1o my mother are true, may Allah
forgive her, and il they are a pack of hies, may Allah forgive
you for your falsehood and imputation.”

Seeing so much forbearance on the part of 2 man who was
in 4 position to punish the man severely, was enough to pro-
duce a radical spiritual change in that man and attract him
towards a creed which has educated such a great personality
and lofty character. Not long after, this man knelt before this
divine and humane school and became a Muslim.'

Showing Affcction and Friendship

In view of whal has been related about the moral and so-
cial relationships of Muslims with the religious minorities,
there would be no need for further explanation that Muslims
are never prevented from showing kindly and friendly behav-
iour to their allies. The avah No. 7 of soratul Mumtahinah
states:

*J_;:P-_;:.":;ll;:r .-.-:;-:_; ;_,_- Wt uﬁﬂllk-g:j:
"It may be that Allah will cause friendship between you

and those of them you treated as enemies” (suratul Muomtaki-
nah /7).

' Bibaruf Aawar, Vol. 11, p. 83.
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Two points require an explanation here:

1. The degree of kindness and [riendship towards the mi-
norities depends completely on their attitude towards the
Muslim faith and their actual behaviour towards their Muslim
fellow-creatures. Thosc groups which are closer to ithe ls-
lamic thought, action and character, and show a mutual
[riendliness with the Muslims, naturally receive more affec-
tion and friendliness from them, as the following 2yad of the
Qur’an reveals:

A M i L OTEELE
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"And you will certainly find the pesrest in friendshnp 1o
those who belicve, those wheo say: We are Chiistians; this s
hecause there are priests and monks among them and because
they do not behave proudly. " (suratul Ma'idah / 82)
In this brief but mecaningful sentence, threc factors are
mentioned as the reason for the closeness of the Christians
and their greater friendship:

First Factor:

Some of the Christians are priests who are the clergymen
and the theologian of Christianity. The presence of such
people among the Christians is the great factor in effecting
closer ties of friendship between the Christians and the Mus-
lims, since as clergymen they are well aware of the matlers of
religion and its facts and truths. Islam, which relies only on
intellect and reasoning, can benefit greatly by these learned
men of religion, whereas those who lack spirituality, knowl-
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edpge and perception cannot understand the truth of the Is-
lapnic faith ag it is.

Pas1 Mastory, oo, leslilies to this fact. The first groups
which were converled to Islam, following their survey and
imvestigalions, were Christian priesis and men of learning,
and their conversion was qualitatively of great value 1o Islam
which is & religion of imicllect and reasoning,

On the otler laad 10 is clear (hal when there exisly 2 greater
degree of knowledge and spirituality, there will be less
prejudice, enmily, rancour, violence, snli-human and ant-
logical behavionr. Thus the presence of such men of religion
and knowledge proves very benelicial in the establishment of
good friendly relations. Naturally, pseudoclergymen are oul
of our discussion.

Second Factor:

Another factor for closer Mmendship between the Mushms
and the Christans is the group of monks and ascetics who
bave given wp worldly motives and mundane interests for the
gake of devotion and service to God. The reason lor this 1s
clear since they are very ¢lose 1o truth and are better prepared
io cacourage (he spirit of friendship and the elimination of
mmconr and enmity. Knowledge and practice are iwo stroag
pillars of the happiress and progress of cvery society.

Third factor:

Having no pride, arrogance or obstinacy against truth un-
doubtedly manifests a greater readiness to accept the truth
and reality and cause flexibility of co-cxistence with others.

2. What is meant by affection and (riendship here is not a
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true fricndship which has its source in intimacy and unigue-
acss of will and desire, since such a matier 1s not possible in
view of differences ol ideals, beliefs, attitudes and gonls; and
Islam has never suggesied this type of friendship.

What wie understand from the Islamic teachings is 1o disre-
gard these differences in the social conlact hetween the Mus-
lims and 1the minorities, and pot to abstain from friendly ex-
pressions and conduct.

But Isham does not only reject that kind of [rendship
which invoives loss of personality and independence, or ag-
ceptance of others’ domination, or xenopiihism and rehance
on non-Muslims, but is strongly opposed to it and warns the
Muslims againg! its conscquences.

Sclf-Surrender and Xenophilism

The goal of joint pacts and tribule agreements and ils fegal
vestiges have never been inlended that the ideological iden-
tity and imiclicclual and actual persomality ol one or both
sides should be sacrificed for the sake of co-existence. Al-
though Tslam believes that the conclusion of joinl agreements
may pave the way for logical and wise development of the
Islamic beliel arsong the opposing groups, yei Islam does not
regard such pacts as the means of a scheme for destroying
such groups or consider such a motive as the direct and legal
result of the (realies,

The conciusion of a joint treaty which is based on mutual
agrecment is in isell, an cvidence of the recognition of the
identity and personality of the other groups. This is true of
both Muslims and non-Muslims.

An agrecement which may endanger the entity, personality
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and independence of Islam and Islamic sociely, or is used as
an excuse for the penetration of foreign policy, has no valid-
ity. Tt never allows the Muslims to lose their intellectual and
spiritual identity for the sake of the allies and the committed
religious groups, and become so united with them as to {ol-
low their ways and accept their domination.

Islam strongly rejects such a friendship and forbids the
Muslims from engaging in such a treason. Here we may see
what the (ur’an savs in this connection:

G r.SC_._" sl ;5:’:3;) a1 H__'j;.g:-” 33

"Maay of ahlul kitib wish that they could turn you back
tnto disbelicvers afier your faith. " (suratul Hagarak / 109)

LG AANIE LA A S St

‘A Farty of ablul kigh desire that they could lead yvou
astray, and they lead not astray but themselves, and they do
nol percerve. " (saratul Al 'Imran /69)
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'O you who believe, do not take for intimate fHends from
amoung other than your own people; the v do not fall short of
illicting loss upon vou, they like what distresses vou; Ve-
hement hatred has already appeared from our of their mouths,
and what their chests conceal is greater stll; indeed, we have
made the ayahs clear to you, if you could reason. Look, you
do love them while they do not love you." (Ibid. / 1 18-119)
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"0 you who believe do not take my ememy and your co-
emy for friends: Would you offer them love while they deny
what has come to you of the truth?" (saratul Mumiabinah / 1)

s i Reyetved i oo T S N A e fer

“If they find you, they will be your epemics, and will
strefch forth towards you their bands and their tongues wiith
evil and they ardently desire that you may disbelieve.”
(Ibid / 2)

i 5l BN LSS G I T

“Nesther those who disbelieve from among ahlul kitah por
the polytheists like that any good should be sent down 1o you
from your ford. " (suratul Bagarah / 103%)

And lastly in the dyab 7 of stratul-Tawbah ! &

IR et i e
Do A R A,

"How can it be while if they overcome you, will they hon-
our any pact or obligation with you?; they please you with
their mouths while their hearts refuse to and most of them are
fransgressors. "

In other ayabs the Muslims are reminded that their only
guardian, helper, friend protector, support and refuge is Al-
lah, and if the stretch their friendly hands towards the non-



256 Minority Rights

Mushms, they will be showing a fault in belief which never
accords with the belief in the Islamic monotheism.

M;Eﬁ@ Luns._;fi.l.mtf,ln'l” 0

"And Allah knows your epemies better and Allah suffices
s & guardian, and Allah suffices as a supporter”  (saratun-
Nisa'/45)

=
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"And you have no Guardian or supporter besides Allab. "
(siratush -Shiura /31)

el A5G0 1;-**=_.f.3{/$:m133 P T O G W s

"And God is the Guardian of the believers,”  (saratul
Al Imrin /68)
A LG,
.;‘"_"‘_1 s jYﬁ-u II‘L’}-":J“ ,=- !ujjﬂi‘f o
"And do not lean on those who do wrong, lest the Fire

should touch you, and you have po Guardian hesides Allah,
then you shall not be supported.” (saratul [Hud / 113)

-
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"What do then those who disbelieve think that they can
take My servanls fo be guardians besides Me? Surely We
have prepared Hell as a Jodging for the disbelievers."”
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(soratul Kabf/ 102)

In the following ayak the Qur’an considers Allah and IHis
Messenger and his successors and honest believers who are
leaders of the Muslims as the true friends and helpers of the
Muslims: B 2 G L

diadidssank
S BSOS ATL

"Only Allak is your Guardian and His Messenger and those
who believe, those who keep up the salat and pay the zakat
while bowing. " (saratul Ma'idal 7 55)

In another dyah 1t conmsiders real friends and guardians
those Muslim men and women who support one another;

__".il'.r.l-..:r-}-l'-u-,{{ =plr-
RS A ALY
= ._n.‘*...- Rt Iy PP & S A,
ﬂ‘“g"dﬁ-ﬂj%ﬂﬂ‘jlﬂhﬂﬂw’ 'Uf'-fi _r_;l
"And as for the believing meon and women, they are

guardians of cach other; they bid the good and forbid the
bad " (Saratul - Tawbal 7 7{)

In another dyah it regards those Mushims who have taken
part m the holy war and helped emigrants and sheltered them
as real friends and guardians:

P ) Pl G -..?- A B ...-.--"_f-:'
Q—;‘;-u.}pf;ﬂj_:.-a;l}‘ ';;"..‘iii-‘.-_! Iy e oalld)
SRS A B o6

"“Surely those who believed and migrated and warred in
Allalh’s way with their property and their souls, and those
who gave shelter and belped, these are friends of cach other.”
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(saratul Apfal/ 72)

The Qur’an as seen in the previous Zyah for the preserva-
tion of the Muslims® independence, personality, prestige,
leadership, devotion, unity and solidarity in order to prevent
some weak and f[lexible Muslims from tuming o self-
surrender, sclf-losing, reliance and acceplance of the leader-
ship of non-Muslim groups, and lastly, to preserve the spirii
of monotheism and Islamic brotherhood says:

A S s S0 0050 5
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"You will not find any people who believe in Alfal and the
Last Day showing affection for the one who acted in opposi-
tion to Allel and His Messenger, cven though they were their
own fathers, their sons, their brothers or their kinsfolk; these
are they into whose bearts He has ipscribed faith, and sup-
poried them with a spint form Him." (saratul Mujadilah /
22) ’
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") you who believe, do not take the Jews aﬂd_ the Chris-
tians as guardians; they are guwardians of each other, and
whoever amongst you makes friends with them is of them.
Allabh does pot guide the wrongdorng people.”  (suratul

Ma'idah / 51)
r44 e Aer P ATESS Fab A Fe pg e, o T .
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"0 you who believe, do not take for guardians those who
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take your religion for & mockery and a joke fom among
those who were given the Book before you and the disbefiev-
crs, and fear Allah if you are believers."  (siratul Ma'idah /

57)
[Eozk Q.L..!j[.ﬁ [S'L,iﬁ’ E A R [
\_.s,.;.uf” A i_(_. AT A o eI |
"0 you who believe do not tske yvour fathers and your
brothers for guardians if they prefer disbelief to belief and

whoever of you take them for guardians, are wrongdoers. "
{saratul-Tawbah 7~ 23)
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"Those who take the dishelievers for guardians instead of
the believers, Do they seek dignity throush them? Then
surely full digoity belong fo Allah. " (surarun-Nisa'/ 139)

TSy O PR ) P PP For L 14
l'.d..-lm A2 4 _;l::'luﬁ
"0 you who believe do not f,-ike the disbelievers as guardi-
ans instead of the believers. Do you want to give Allah a
clear authority agm}rw you." (Ihid / [44)
i
" Yow who .-freffeve d'::J oot bcj’ntrﬂff El pﬁ:upff: with whom
Allah is apgry; fndeed they despair of the Hereaffer just as
the dishelievers despair of the people of the graves.  (saratul
Mumiahanal 7/ £3)
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An Ignominious Slander

Some purposcful writers and so-called nationalists who
have considered their forefathers’ conversion to Islam as
contrary 10 the spin1 of pationality and race, make the follow-
ing judgement in their study of the expansion of Islam among
various groups and nations of different rehigions especially
with regards to the Jews and the Christians:

“Islam has based Muslims™ relations with the followers of
other religions on the expression of enmity, hatred and insull,
and has strictly forbidden making [riends with them."

The evidences they offer for this ignominious accusation
and judgement are the dyah which we have quoted concern-
ing the fricndship with disbelievefs and ahiuf kitab.’

Such sophistry and distortion are shocking! They have
wholly ignored the tribute agreement which was fully dis-
cussed in the previous chaplers and the acceptance ol great
responsibilities by the Muslims in return for trifling obliga-
tions on the part of the committed allics and all those rights
and privileges enjoyed by the tributaries. They have relied on
a few #vahs which they have misinterpreted, whereas these
ayahs give no indication at all of insull, enmity and hatred
towards aftful kitab.

We bave already discussed in detail the manner of good
relationships between the Muslims and ahfuf kitab \he cn-
deavour of Islam 1o cstablish good conditions of co-
existence, peace and friendship in the social relations ol the

two allied groups, the way adopted by the holy Prophet of

[slam and the religious leaders towards the tributaries, and
the latter's insults and hostilities towards the Muslims. What

' Fanaticisin and Indulecnce Between Christianity and fslam, pp. 36-5.

-
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we wish to say here is the unchivalrous misinterpreiation of
lhe sad Jrabs.

These ayaks never prohibit fmendly conduct and sincere
kindness towards the (obutarics who are Muslims' allies,
They only give a warning against the acceplance of scll-
surrender 2nd subordination of the Muslims 10 others |

The words walr, tawalli awliva® which arc used n the
Qur'an in connection with idolatry, too,' as well as the word
wali used in the 4yah about the succession of the Imam Ali’
as a caliph and leader of the Muslims, show clearly thal the
said words do not have the sense of a simple fricodship, sinee
they cannol mean the friendship of idols with a person who 1
a leader of the Muslims.

Raghib says in his "Mafradar”. "The words al-wals and as-
fawali are used n cases where two or more things are so
welded together thal nothing comes between them, and these
words are metaphorically emploved to show proximty of
place, relationship, religion, friendshup, assistapce and be
lief.™

Therefore when this proximity is related 1o support and
assistance, it means a helper. 170t is used in the seose of an
ardour and afTectionate association, it means “beloved” whose
demands one canool resist; and has but to obey him. This is
the kind of walfi’ and ailection about which it is said:

IIH-."'J&'EL‘J;L_‘JJG:F"
“'H"*‘lll.lf"f_"“‘.?'d!'“

' The sorahs ar-Ra'd/1 6, Zumar/3, Jathiyah/10,
! Soratul Ma'idah/55.
' Quoted from Tafkirul Mizin, Vol, 5, pp. 402-8,
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"Whoever loves a people be is of them",
"A man is (counted) with those whom be loves.”

The type of friendship which is forbidden in the said avah
is of the last kind, namely affection which produces spiritual
aliraction, depriving one of one’s and moral impression, and
causing subordination to foreigners or seeking their help and
leadership. Obviously such a friendship by the Muslims
would involve the loss of independence and leadership in fa-
vour of others, transformation of the Islamic morals and
ways, and inclination towards those of the non-Muslims, and
ultimate perversion.



8- Minorities’ Freedom in Social
Activities

here is no doubt thal co-operation 15 one of the main

pillars of the formation of socicty and its advance

towards order and cvolution. The more elforts
shown by the individuals and the groups, which form the so-
ciety, in their co-operation and development of co-operative
spirit, the greater the measure of power and social discipling
of that society, and the greater its speed 10 evolution.

Though the committed religious minontics may have
goals, idcals and beliefs which are different from those of the
Islamic society, yet since they have undertaken the respon-
sibility of forming a united socicty and a joint life in the Is-
lamic realm, they become in fact members of this society,
and both sides agree to the principles of common life.

Accordingly, the Muslims in their social life will be faced
with a wider environment and greater relationships which are
the result of the participation of the committed minorities in
the formation of this larger united Islamic society. With the

! ‘The principle of a common-life contract is the context of the attribute
agreement, which may not be violated, excepl exceptionally.
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extension of this society and its relationship, the social or-
ganisations of the Muslims find a grealer scope, covering the
whole of the great united Islamic society.

We can, therefore, say that the need for the expansion of
co-pperation and its spirit is the mevitable and natural result
of the joint tribute agreement.

The matter which must be considered here is: What
method and what goals should be adopied for co-operation?
We must return once more to the study of the role of the co-
operation in the establishment and cvolution of the society in
order to answer the said question, Withowt a doubt, co-
operation in a socicty, no matier in what course and for what
purpose, will result in the strengthening and growth of that
socicty towards that goal. If the individuals and the groups
which form the society adopi the way of social welfare and
fonorable living at a high human level and make use ol ¢o-
operation for that objective, the progress and evolution ol
that society will naturally be towards that goal. But if the in-
dividuals join hands for the purpose of gaining profil and co-
operate in leading society towards deviation, misery and per-
version, this co-operation will result in a downward retro-
gress, pollution and corruption of the sociciy.

Similarly in a socicty where the spinit of cooperation 1s
used for a greater gratification of material desires and physi-
cal pleasures, and the individual and social forces are em-
ployed to attaining this objective, such a society will develop
and grow towards that very goal only. But il an organised
mass creale a society where alongside legitimate material
enjoyments and goals they adopt genuine spiritual and ideo-
logical abjectives 1o satisly the moral needs of man, establish



Minority Rights 268

a harmony between these two goals similar 10 the harmony
that exists between body and spirit, and benefit from co-
operation in attaining these goals, they will achieve true per-
fection and human growth at high level, Giting the lofty po-
sition of humanity.

Islam has offered the plan of such a society to the human-
ity as 8 whole on a larger realistic and more humane scale in
accord with the authentic goals of such a society, it has de-
veloped the principle of co-operation in two phases of har-
mony, namely material and spiritual life, thus giving this vi-
tal necessity a greater human worth.

The Qur’an’s logic on the Principle of
Co-operation

Inspite of the clearness of the indisputable principles and
deep-rooted social traditions, and even of what is related to
the creation of the universe, it has been inevitable for human
beings to fall into error concerning the interpretation of (hese
principles and traditions. The plentiful differences which
have arisen in this connection are the best proof of this error
and mental deviation.

Wherever the Qur’an reminds the thoughtful mankind of
these principles and traditions, it concentraies on the ambigu-
ous points which have produced error and differences, and
the reason for this is quite obvious, In the matter of co-
operation, teo, the Qur'an shows its goal and course and docs
not atiribute a genuine value to it, but considers the evalua-
tion of its-goal and course necessary for the evaluation of this
natural principle and tradition of society,

Where co-operation is employed in the way of human's
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honourable goals and social happiness, it is regarded by the
Qur’dn as a public duty. But when it is misused for human
corruption and decadence, the Qur'an strongly rejects and
forbids it:

o ;:.-451:_‘;‘1 -:E..-E_‘fn- o e B T
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“Cooperate with one another in benevolence and lagwa and
do mot cooperafe one another in vice and aggression, and
heed Allah; surely Allah is severe in punishment” (siramul
Mi'idah /2 )

Thus it recommends co-operation in benevolence, conti-
nence and protection of divine laws and injunctions, propa-
gation of faith and good deeds based on virtue, but forbids it
in oppression, aggression, transgression over the rights of
others, deprivation of the safety of life, property and honour,
and warns of sever punishment in such cases.

In another verse it describes two high objectives of co-
operation which are worthy of human society, namely, chas-
tity and rightecusness:
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"It is not benevolence to turn your faces towards the East
and the West, but benevolence is that one should believe in
Allah and the Last Day and the angels and the Book and the

prophets.” (Saratul Bagarah /' 177)
Thus benevolence is not paying atention to the appear-
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ances of religion, such as making much ado about a change
of Qibla, but to profound matters mentioned in the dvak and
such good deeds as being generous with one’s wealth, for
God's sake, towards kinsfolk orphans, the needy, poer and
mendicant, and emancipating slaves, observing the salats
paying the zakas, being loyal 10 one’s promise and covenants
an showing fortilude in unpleasant events, in sickness and
other dillicultics, and perseverance and forbearance in war,
Such people are truthful in their elaim of benevolence and
[aith and are truly cautious and observe fagwa

This is the meaning of authentic human co-operation to
which the Qur’an invites and by which it guarantees evolu-
fion, growth and real happiness.

Co-operation on a Universal Level

Co-operation in the sense uscd by the Qur’an as a means of
producing goodness and chastity is not confined 10 Muslims
and their society. It is emphasised on a world level by the
sacred religion of Islam. It considers it a duty and general
responsibility of all human masses disregarding their intellec-
tual, religious, racial and ideological differences. It has
strongly advised every human being to co-operate in the ex-
pansion of goodness and abstemiousness,

In explaining goodness and continence, the Qur'an ad-
dresses the Jews and the Christians who consider those quali-
ties in connection with apparent matters of religion such as
direction one faces in praying and not matters related to the
depth of faith and real goodness, and thus create differences
on that account, In view of this point and the explanation of
the Qur’an aboul the qualities of goodness and rightcousness,
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we realise the extent of Islamic co-operation at an interna-
tional level and greater human society.

Therefors, we may summarnize the authentic goals of uni-
versal co-operation as viewed by Islam inte the following
general priviciples:

1. Intellectnal co-operation concerning the philosophy of
crertton of the unmiverse and the discovery of the facts of the
world of existence.

2. Co-operation in the solution of the ideofogical differ-
ences and difficulizes.

3. General co-operation in the teaching of religiovs and
intellectual facts and educating human beings on (his basis.

4. International co-operation concerning charitable pur-
poses and aclivilics.

5. Establishing international organisations f{or combaiting
poverly and protecting the needy and the helpless.

6. Co-operation in ziding the homeless and the wayfare.

7. Worldwide struggle against imperialism 1o liberate the
individuals and the nations from servitude and capiivity.

8. Co-operation in thke proper worship of the Creator and
observance of submission before heavealy injunctions,

9. Co-operation in the expansion of the ethical principles
und universal commitment of loyally towards frealies and
every legitimate undertaking.

10. International co-operation in the solution of world eco-
nomic and political difficulties in order to do away with the
causcs and factors of these problems, unpleasant events, war
and bloodshed.

11. World wide co-operation in combatting disease and ils
CAUSEs.
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12. Spiritual readiness and fortitude in facing difficulties
and hardships, combined with harmony on an international
level

These twelve principles comprise the two qualities of
goodness and fagwd for whose expansion the Qurian calls
upon the world and the Muslims to co-operate. It says:

R L
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Cooperale with ope another ip bemevolence and fagwi
(Saratu! Ma'idalh /2)
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"And confer sbout benevolence and tagwd snd becd Allah
fo whom you will be crammed. (Suratul Mujadilsh /9)

These vital principles require being in quest of faith and
fine qualities and good deeds, to which the Qur'an has in
numercus dyabs invited the human society.'

Obvicusly co-operation at a world level on the basis of the
said principles helps to create international understanding and
diminish the differences and bring about a general inclination
towards a unity and a co-existence based on a peaceful com-
mon life, and promote the expansion of the Islamic ideclogy
and acquain? the people of the world with the logic of Islam.
These valuable results are among authentic human priociples
for the fulfilment of which Islam employs all tis forces and
potentialitics.

! Further Syshs starting with “Whoever believed and did good decds ™ or
“O those who believed sod did good deeds”, ar: wsed 1o refer to.



270 Minority Rights

Minorities’ participation in Co-Operative
Activilies

In the united Islamic society where minorities are formally
considered its members, co-operation on the basis of the two
general principles of chastity and righteousness related to the
above twelve principles, has been viewed as the most impor-
tant relationship in Islam, so that the Qur'an has deall more
than anything clse with the principle of co-operation at the
level of Muslim relationships with the committed religious
minorities. Consequently, the minorities may participale in
social activities on the basis of co-operation according to the
said principles and for the sake of extending these principles.

Undoubtedly, the role of the minorities may be consider-
able in promoting the true goals of the Islamic cooperation
and good understanding through these activities, That is the
way adopted by Islam in its relations with the minorities to
which it attaches preat value,

In view of the above cxplanations, it becomes clear that the
minorilics play a significant part in social activities. They co-
operate with the Muslims in cultural, hygienic, medical
ficlds, in aiding the ncedy and indigent, in fighting poverty
and social problems, or even acting independently in such
fruitful tasks.

The reason for the participation of the minorities in these
activities of the great united Islamic society is not only be-
causc non-Muslim religious groups enjoy a [reedom in these
fields according 1o tribute agreements, but rather the fact that
from a social viewpoint and responsibility of a joint life in
united and voluntary society, it must be regarded as a neces-
sity, in the same way that Islam regards the duty of co-
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operation among the Muslims as something essential.

Concerning the bounds of social freedoms and possibili-
ties. it must be said that the minoritics are [ree individually
and collectively 1o engage in any kind of activity based on
the above twelve principles, and any other task which may
promole the social, moral and economic amelioration of the
united Islamic socicty, and every activity which is nol con-
trary to the interests of Islam and to the articles of the tribute
agreements and other existing treatics.

As discussing the minorities’ participation in the legal or-
ganisation of the Muslims and in the government as well as
the political activiiies is related to the prohibitted section of
Muslim undertakings, we postpone it 1o anofher opportunity
and confine ourselves to this brief explanation.

Of course permissible social activitics for the commutted
religious minorities, though described briefly here, actually
comprises all types of tasks which can be developed 1o ac-
cordance with varying conditions of time and era.
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Part Two
Committable Responsibilities

t the beginning of the chapier on "Muslims' Re-
A sponsibilities on the basis of the Tribute Agree-

ment,” we divided the commitment of the Islamic
society into three distinct parts: the first part of which we
discussed adequately under the title "Inevitable Commit-
ment”. Now, we will deal with the second part, namely
"commitlable responsibilities," and discuss it from both the
qualitative and quantitative viewpoints.

The first point to mention is the limits and measures of the
nights, privileges, options and freedoms which we fully dis-
cussed i part one. Though these rights and freedoms are
considered the necessary conditions of the tribute agree-
ments, which must be observed inevitably by the Muslims, it
does not mean that they come under such a verdict with all
their details and miner points and in the wide sense described
before so as to make it binding on the Islamic society,

We explained in those discussions that the limits and
measures of the above rights and freedoms, both quantita-
tively and qualitatively, are predictable in the tribute agree-
ment, and Muslims may take into consideration in the text of
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the joint treaty their limitation or extension. Therefore the
rights and freedoms discussed in part one which were related
to inevitable commitments, will also be related to part two of
the commitment with regards to their Peculiarities, limits and
IMANNETS.

(Obviously, the tribule agreement cannot be obscure on
general and inexplicit in this connection, and all iis peculiari-
ties and limitations must be fully stipulated in the text of the
agreement. This is exactly what the Imam Ali advised in his
famous charter to Malik al-Ashtar, saying:

435 53015 ST dmy 33 ol e 155 Y

"Do not conclude a treaty in which diverse interpretations
and pretext find their way, and do not rely on the interpreta-
tion of vague words afier its conclusion and confirmation.""

Therefore, condiiions should be stipulated in the tribute
agreement concerning security, religious freedom, choice of
residence, independence of judgment, right of appeal to the
Tslamic courts, expansion of commercial and economic rela-
tions, civic rights of the minorities, social relations and
greater social aciivities for them, all of which are binding on
the Muslims, 1oo.

For example, in the question of the minorities’ right of
immunity, under conditions necessitated by the Muslim and

' Nahjul Ralighah, lelter No, 53,

ili"
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the Islamiec interests, the Muslim society undertakes that the
government should always or at the request of the committed
groups, place agents to protect their life, property or family,
even though there may exist to danger, and the slep is laken
as a precaution. As the said responsibility applies also 10
cases where no danger exists, if it is not stipulated in the tex1
of the agreement, the Muslims will have no such obligation
towards them.

Similarly in the matter ol religious freedom related 1o the
freedom of churches and performance of religious ceremo-
nies, the Islamic government may accept further obligations,
or abstain from stipulating the minorities’ limitations in the
text of the agreement, since in such a case the minorities will
have a greater freedom, and in engaging in the said restric-
tions, some of which were deseribed before, they will only be
rebuked or punished according to the regulations, whereas 1
they are stipulated in the tribute agreement, it will be viola-
tion of the ireaty.

In their free choice of residence, wo, the Muslims may
guarantee the residence of the minorities in their own realms
and houses, stipulating details, or permifting them to cross
forbidden zones (such as the land of Iijaz), or owing o cer-
tain exigencies provide facilities or extraordinary privileges
for the sctflement of the minorities,

Similarly in judicial matters, the Islamic government may
guaraniee the minorities” right of appeal to the Islamic
courts, even though such courts are fundamentally free (o re-
fuse the minornities’ appeals.

In the expansion of the ¢conomic and commercial rela-
tions, in so far as no damage is done to the Muslims® high
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interest and independence, greater freedom may be granted,
and a competent Islamic government may in the agreement
undertake 1o allow the expansion of economic activities of
the minorities, purchase of their goods and products, or sale
of the commodities needed by them daily or commercially,

Concerning marriage, divorce, inheritance and other civic
rights of the minorities, conditions may be inserted in the text
of the agreement lo provide greater facilities for them or
facilitics that may be demanded by them, and thus the Mus-
lims guaraniee these.

Concerning the conduct of the Muslims and observance of
social customs, too, conditions may be agreed upon by, both
sides in favour of the minorities, such as the necessity of the
Muslims® participation in the minorities’ circles’ or their
non-participation in them, or recognition of certain customs
which are in the interest of the minorities and are not damag-
ing 10 the Muslim interest and prestige, If there are greater
possibilitics for participation in social activities, the minori-
ties may offer proposals to the Muslims, such as setting up
special establishments, agencies, institutes, universities,
hospitals, schools, recreation centers of public welfare, sci-
entific, hygienic and economic centres, or impose certain
burdens on the Muslim budget. In such cases the Muslims
may accept the obligation in so far as the interests of Islam
and the Islamic society permit.

Naturally if any ol the above obligations do not accord
with the matters which will be explained in Part Three, they
have no legal validity.

————



Part Three
Hlegal Commitments

F I N he facilitics and privileges provided by Islam and
- the heavy responsibilities undertaken by it in return
for the minimum reciprocal obligation of the relig-
ious minoritics through the conclusion of a treaty ol peace
and alliance, are unrivalled in international agrecmenis lo
which the hostile parties rarely agree. In view of the fact that
the tribuie agreement is concluded under the conditions
where the Islamic society cnjoys every power and supenority
and can impose every kind of terms of the religious minori-
ties, the legal worth of this system of agreement and its role
in the establishment of a durable peace which no other posi-
tive human law or treat has rivalled so far, we will not have
resorted to exaggeration in this connection,

A survey of the political agreements and peace ireafies in
history between governments and nations in the past and pre-
sent, will show that such obligations undertaken by the Mus-
lims in the tribute agreemenis are accepted only by govern-
menits which have no alternative but to surrender 1o a victori-
ous enemy.
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In fact it is the law of Islam which for the first time and for
the sake of peace has ignored the principle of equality and
balance of reciprocal obligations in the freaties. It has not
only conmived at exploiting international pacts in its own in-
terest, but has preferred the establishment ol peace to the
preservation of the rights and interesis of the Islamic society,

But inspite of all its flexibility and self-sacrifice in the way
of peace, il has never neglected the following principle which
has been stated n one of the Imam Ali’s chaners:

"Do not reject any peace which the enemy proposes o you
and which is to Allah's satisfaction. But I warn vou that after
making peace you should beware of the enemy’s cunning and
reason, The enemy may often approach you in order 1o take
you by surprise. You should always take the initiative in the
events and never abandon caution nor be deceived by your
imagination or ignore your [eeling of suspicion."’

Moreover, Islam has never ignored the goals and the es-
sential principles on which the universal call of Islam is
based, and has with being perfectly realistic and with for-
sigthedness considered fundamental goals inviolable under
all conditions of peace and war,

Thus in a survey of the law of the tribute agreement, we
come across cases where Islam considers some of the re-
sponsibilities inacceptable and their commitments illegal. In
this way the authority of the Islamic society and ol its rulers
has been limited in committing themselves to certain under-
takings which will be explained here under the title of
"Mlegal commitments.”

In general the limitation of the Muslims' commitments in

' Thid.
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the tribute agreement and boundary of the Muslim rulers’
authority in accepting obligations may be summarised in the
following general principles:

1. Commitments which may endanger the Muslims® inde-
pendence

2. Commitments which may damage the Islamic leader-
ship.

3. Commitments which are contrary to the Islamic laws
and general precepts.

4. Acceptance of conditions contrary to the stipulations of
the tributc agreement.

5. Commitments contrary 10 the freedom of the Islamic
call.

6. Commitments which may result in the divestment of the
territorial sovereignty or violate ils integrity.

The above cases are, in fact, the closcd boundaries which
no Islamic authority can transgress in the conclusion of a
tribute agreement, or accepl them. A description of these
boundaries will also help to clarify the extent of the commit-
table obligations mentioned in Part Two, since these general
principles explain both the limitations and the extent of free-
dom of the Islamic society with respect to obligations.

Now we will discuss the said boundaries and limitations.






1. When Muslims’ Independence and
Sovereignty are endangered

he term “‘sovereignty”, which was used for the firss

time by the Freach jurist, Jean Budin, is cmployed

usually for the free will of governments and their
independence in taking decisions without the interference of
another power or being subordinate to a similar one,

Some jurists who foliow the opinion of shsolule sover-
eignty, believe that a government has a perfect and absoluie
political independence, and its acts and decisions cannot be
limited in any matter or by any power.

As a government has an internal and external political
authority its sovereignly, too, gives the monopoly of this
political right in both its aspecis to the government and 4 per-
fect freedom in its relations with the nation and other coun-
tries' to carry out any decision which it considers advisable
without any restriction.

Although some jurists reject the idea of the unlimited sov-
ercignly of governments, and show doubt about its accord

' Usually, the term “independence” is used for “external sovereignty,
and some legal experts use them as synonyms.
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with realities, yet their doubt is due to the fact that they con-
sider it contrary to the formation of international organisa-
tion, 1o their authority and to international law.

Thus the limited sovercignly which is accepted, means that
the sovereignty of the governments depends on the rules and
decisions of the United Nations Organisation and the mter-
national law, for, the social solidarity of nations and exigen-
cies ol the international socicty pecessitate the limitation of
soversignty of governments.

Article 14 of the declaration of the rights and the duties of
the governments which has been drawn up by the Commitice
of International Law, stipulales that "every government must
act in its relations with other governments according 10 the
International Law and to the observance of this principle that
the sovereignty of a government is subordinate 1o interna-
tional law."'

Here the theory of Alvarez, the USA jurist, is quile op-
posed to the opinion of absolute sovereignty, and according
to him, cven matters related 1o national interests should be
determined by compeient international authorities, such as
the Security Council, the General Assembly of the United
Nations Organisation, and the International Court of Justice.

Jean Jacque Rousseau, in his Socral Contraci, while de-
fending absolute sovereignty and its indivisibility, says of the
source of sovereignty and the power which possesses this
political quality, that sovereignty is absolutely a monopoly of
the nation.

If we consider the government and ils power as something
derived from the will and desire of the nation, sovereignty

' General International Rights, Vol. 2, p. 45.
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cannot be regarded as an inherent quality of a government,
since its power and will are subordinate to the will and desire
of the nations,

This point can be understood more easily in connection
with internal sovercignty.

But if we are dealing with the question of sovereignty in
relation to other governments and investigating the two views
of limited sovereignty and unlimited sovereignty, we musi
remember that the inevitable necessity of accepting obliga-
lions automatically, voluntarily and legally limits the sover-
eignty of governments. The arcuments offered by the sup-
porters of the idea of limited sovereignty as well as the pres-
ent exigencies of the international society, and the solidarity
and conditions which have been created through the member-
ship of governments in International Organisations, make it
necessary for the governments to have a limited sovereignly
owing 1o their commitmenis 1o other governments and (o in-
ternational organisations.

As commitments have their source in the will and authority
of governments, therefore the limitation of sovercignties will
not be outside the power and will of the governments and
ultimately of nations.

Obviously, a compulsory and non-compulsory limitation
of the sovereignty of governments beyond the bounds of the
mternational commitments and treaties, especially in the way
stated by Alvarcz, and subordinating the recognition of the
national competence of government o the decisions and

Tegulations of international organisations which would pro-
vide a pretext for the domination of great powers and fulfil-
‘ment of their purposes and interests, is nothing bul a new
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type of colonisaticn, in the same way that absolute sover-
eignly, too, cannot be imaginable im view of the necessity of
grcepiiag obligaiions.

Az we have now become Tamaliar with the meaning of sov-
ercignty on a modern legal bagis, we must draw the afication
of the eader 1o a survey of sovereignty Irom the viewpoint
of Islamic law and iis logic.

Sovercignty in the Islamic Law

in order nol to be remote from legal (erminology, we will
discuss sovereignty from the viewpoini ‘of the Islamic law on
the assumption that sovereignty is a guality of a govemment
and ite political power. Therefore, we woust first become
familiar with 1he sense and the political nature of & goven-
ment in the Islamic logic, and then deal wiih the meamag ol
sovereignty.

Although the lerm “government' is nol seca in the lexis
amd sougces of the Islamic law' yet if we wish fo employ it in
an Tslamic sense and according to Islamic legal criteria, we
may call an Islamic government an orpanised Istamic sociely
with a definite territory and 2 definiie political power.

Ag the puidcline and eritedon of the nufional umty of a
population in an Jslamic sociely is the acceplance ol the Is-
tacnic law and ideslogy and obedience to divine will and faw,
and since the meaning of government is nothing but the con-

" In legal discussion, there are different definitions given to

“government”, Taking those definitions into consideration, it may bc
said thal a “state” consists of a group of mdividuals who are perma-
nently and orderly stationed in a limited realm, obeying an independen
power or government, Thus, the clements of which a siate consisis o
are: people, realm and political power or a government,
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formity of the law of Islam and the expansion of social jus-
fice acearding to divine law and will, (he Islamic law and
ideology mayv be considered as the main element in the for-
mativn ¢f the Islamic government,

In fact 2 people who have voluntarily accepted lo follow
the ideology and the law of Islam, and 10 carry it out, estab-
lish an Islamic government and create the necessary elements
for the formation of a legal governmeni.

Moreaver, as the parfect execution of the Islamic law 18 in-
scparable from the formation of & government and the crea-
tion of a politiczl power, therefore an obligation to carry out
the law of Islam will automaiically supply this element of
government, 1g0.

Thus, il becomes clear that the role of the Islamic law and
idecology in an Islamic government is not the only role de-
termiming the system of government, but there are also other
main eriferia that form the elements of a government,' for in
an Islamic governmeni the indicator of nationslily, territory,
fromtier, political power and government i nothing but the
Islamic ideology and law.

This point can be explained in another way. Since the ac-
ceplance of the ideology and the law of lslam by the people
forming the government is based on the perlect freedom ol
will and choice, and 1bus the free will of the Muslim nation
determines the form of the rule and political power ol i1s own
society, the main indicating element in the creation of gov-
ernment is the free will and joint wishes of the mdividusls
who have aceepted the rule of the divine law.

! For further explanation please refer to fsfam and Iniermagional Riglts,
Chs. 2 and 3.
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Thus we may regard the government as derived from the
union of will and want of the Islamic society and the will of
Allah, or the penishing of the former will in the latter's, since
the other two elements, namely the territory and government,
are created with the mingling and subordination of these two.

In this way the Islamic concepis of independence and sov-
ereignty, too, become clear. Their indicator, (oo, is nothing
but the law of Islam. In other words, the Islami¢c government
has sovereigoty and independence only within the bounds of
the Islamic law, and its competence, freedom of will and
authority both with regards to the measures taken within the
frontiers of Islam and its decisions and actz related to foreign
and international relations, are limited to the regulations of
the Islamic law. An Islamic government does not possess
such a freedom of will as o take every step or every deci-
sion, or disregard the established duties.

Clearly this does not mean divesting the individuals and
the peoples of their freedom or violating their free will, This
18 something that is accepted by the free will of the nation
isell and is undertaken by it. Therefore, even the limitation
of the sovereignty of the Islamic government, too, is derived
from the free will of the nation.

Another kind of limitation which restricts the sovereignty
of the Islamic government, is the legitimate obligations
which it undertakes formally according to the Islamic law in
international relations or in relation to other governments,
groups or individuals.

The above cases are true if we consider the soverecignty of
the Islamic government to be absolute. But if we consider the
Islamic government as bound by the law and the legitimate
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obligations i its relations to other governments and similar
powers, then independence and absolute sovercignty are un-
doubtedly ameng the manifest qualities of the Islamic gov-
ernments. It cannot be influenced by, or dependent on, any
power. In other words, the Islamic government has complete
freedom and competence in the establishment and the execu-
tion of the Islamic law internally and externally, and no non-
Muslim individual or government can impose a limitalion on
the Islamic government or interfere in its affairs.

Principle of Sovereignty According to
the Islamic Jurisprudence

The independence and sovereignty of the Islamic society 1s
one of the most fundamental and necessary principles of the
Islamic education and politics, whose importance is due to its
direct connection with the high interests of Tslam which may
never be forgone, as to forgo them would produce irreparable
damage.

This principle is so important that it overshadows many
other injunctions of Tslam, and where the independence of the
Muslims is endangered, some individual and less-important
regulations are disregarded for the sake of its protection and
many forbidden acts become allowable, (1)

This type of action and reaction within the enactment of
the law takes place on the basis of giving priority 1o the more
mmportant over the less important, in case of the rivalry of the
regulations. Consequently in cases where the preservation of
independence is not possible with keeping other regulations
and injunctions, their influence, even though they may be
important in Islam, will be lessened because of the priority of
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the principle of independence,

Of course there are rules and injunctions in Islam too
which are more important or equally important as the said
principle. But our purpose was to show that owing to the im-
portance of independence, the fact that many other Tslamic
injunctions may be overshadowed by this priaciple, indicates
the care and assiduity of the legislator of Islam concerning
this principle.

In jurisprudential discussions we find many cases and ex-
amples of this rivalry in which the priority of the principle of
independence has been clearly stated. In such cases the juris-
prudents, resorting to the phrase: “In case of being axious
about the independence of Islam”, have considered it neces-
sary to employ all military potentialities and human forces to
fight against such a danger, and have even recommended a
change of the rules of jifad when defensc necessitates il
They have further suggested a negative combal when there
are no adequate possibilities for fighting.

Principally, Islam has paid attention 1o the independence of
the Islamic society, namely educational and political, and has
emphasised the importance of both. We will now discuss its
political aspect.’

Muslims” Political Independence in the
Qur’an

In order to preserve the independence of the Muslim soci-
ety, the Qur'an has strictly prohibitted every dependence on

" As the question of the independence of the Tslamic society, lrom the
cducational and ethical aspects has already been discussed in this book,
together with the relevant dyafs, there will be no need 1o repeat same.
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non-Muslim clements or being obedieat to them in so far as it
is related to religious and political interests, as shown in the
ayah 113 of Soratu Hud:

;’i&&iw S
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"And do not dtjpﬁ-‘uﬂ' on those who are unjust, lest the Fire
should touch you, and you have no guardians besides Alfah,
then yvou shall not be supported.”

If we recollect that this @yvak 15 addressed 1o the 'rophet
and his followers, and the matters related to him and his
Ummah are religious (acts and teachings as well as questions
of social life, governing and leadership of the Islamic society,
the prohibition of dependence, in the above dyak means a
hearty inclination to rely on the unjust in matters of religion,
its facts and life affairs.

Reliance in religious mallers takes shape in this way that
those religious facts which could be exploited by the unjust
would be propagated, whereas those parts the revealing of
which might be inconvenient to them, would be connived at.
In matters of social life, wo, reliance on the unjust would
mean permitting them to intervene in the social matters and
assume the role of rulers or exerting an influence which
would alter the religious and worldly aspects ol the Muslim
society,'

Such a reliance would certainly mean divesting the Islamic
society of its religious and political independence, lollowed
by foreign interference and influence, and subordinaton to
their will and wish. The prohibition by the Qur'an in this

P

' AlMizan, Vol 11, p, 53,
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connection clearly shows its fate as accompanied hy political
deviation, too.

The above dyah is a reminder that if the Islamic society is
deviated in this way, its deadly flame will afTect their society
and set it on fire, in which painful case they will have no mid
but Allah, and will be deprived of this aid because of having
committed such a treason and crime.

Today the countries which submit to the big and powerful
governments and lose their own political independence for
the sake of keeping a regime, or, under the excuse of benefit-
ing from foreign security, place themselves under the protec-
tion ol another country’s military power, or to secure eco-
nomic aids; or those impenalistic governments which plunder
other nations, and usurp their wealth and rights by employing
their military forces and international imfluence, try to con-
ceal the ughness of such crimes and treachery under the de-
ceitful mask of international friendship and cooperation, and
in this way save themselves from the wrath and vengeance of
nations.

It 15 this seemingly friendly imperialism against which the
(Jur’an warns the Islamic society and informs the Muslims of
118 SETIOUS CONSEqUENCces:
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"0 yvou who believe, do not take my ememy and your en-

emy as friends, offering them aftection, wihile they disbelieve
i what has come to you. " (Suratul Mumitahinat / 1)
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If they should encounter you, they would be your epemies
and stretch to you their hands and their topgues with evil

They would like to (see) you disbelieve. (Ibid. /2)
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"Those who fake dishelievers as fitends other than the be-
Kevers, do they seek might with them? Might rests eptirely

with Allah" (Saratun-Nisa'/ [39)
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"Neither those who disbelieve from among atful kitab nor
the polytheists, like that good should be sent down on you
from your lord. " (Saratud Bagarah / 105

The point which is worthy of notice in the logic ol the
Qur'an concerning political independence is that this inde-
pendence does not only involve foreign non-interference, but
also cvery inclination by the Muslims lowards forcigners in
the form of reliance on them is forbidden even if the reliance
does not lead to foreign inlervention. Islam has made 1
obligatory for the Muslims and the Islamic government to
rely on themselves and keep their independence in religious,
social, economic, military and political matiers, and avoid, in
their relations with foreigners and other governments relying
on them.

We have already discussed in detail the question of the
Muslims® social, economic, military, political and interna-
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tional relations with the foreigners, and the wide possibilities
the Muslims have in this field. But all these cases are possible
only if these relations do not take the form of reliance on
them which would be contrary to the Muslims' independ-
ence, bul to be based on freedom, equality and independence.

Another point worthy of notice is that Islam does not only
consider keeping independence as a definite duty for the TIs-
lamic government and the Islamic society, but it also extends
it to cover the individuals, allowing no Muslim to be in s
own allairs dependent on the foreigners, and that he and the
government should bave the same look at the foreigners, as
depending on and attachment to, the foreigners, both the
governments and the individuals, are forbidden.

According to this vital command, the individuals, the
Muslim society and the government must rely on their own
powers and possibilities in the solution of difficuliies, per-
formance of duties, facing hardships and in their economic,
military and political activities, and rely on the organised Is-
lamic society on the basis of co-operation, and strengthen
their hearts with the hope of Allah’s victory which has been
promised to them in the Qur'an:
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"Other than Allab you have po guardian and po helper.”
(Saratul Bagarah / [07)

Agreements Contrary to the Principle of
Independence

Treaties and agrecements which are somehow contrary to
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the prineiple of sovercignty and violate the independence of
the Muslims and the Islamic government have no legal vahd-
ity from the viewpoint of Islam and no authority has the
power to conclude and sign them. This is & poiul which we
could easily gather from the previous discussions.

Clearly, every legifimale agreement, automatically necessi-
tates some limitations of competence, freedom of will and
sovereignly of both sides, but such a limitation is nol re-
garded by the Qur’an contrary to the principle of soversigaty
or a violation of independence.

Only those agreements by which the Muslims or the Is-
lamic government must rely on foreigners or give foreigners
the right of interference in Muslim affairs, are forbidden and
considered invalid.

This is a general Islamic law dominating all international
treaties in various ficlds, some of which we will cite below:

1. Political concessions and privileges granted 1o loreign
individuals or non-Muslizn pations throngh fribwe agrec-
ments or any other international pact, resulling in the de-
pendence of the Muslims on them, are considered legally null
and void.

2. Agrecments which result in the dependence of Islamic
governmeni on foreign powers and their proteciion in ihe
management of its internal affairs or foreign policies.

3. Military pacis by which Muslim forces become subordi-
nate to foreign military powers.

4, Commitments by which the Muslim Information Or-
ganisations become dependent on foreign espionage activi-
lies.

5. Economic dependence and any agreemenl which hands
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over Muslim economy and commerce to foreigners or be-
comes dependent on them.

6, Cultural dependence and any cultural agreement which
subordinates Muslim culture to that of foreigners.

7. Judicial commitments by which the Muslim judicial
system becomes dependent on [oreigners,

8. Any trealy by which foreigners are allowed to interfere
in on¢ of the above aspects related to the interests of the
Muslim society in both internal affairs or external policy and
relations.

Whal 1s meant by interference is that a foreign individual
or forcign government exerts influence in the internal and
external alfairs of the Muslims and duties and competence ol
the Islamic government in order to compel il 10 act or abstain
{rom an action.

Principle of Non-Interference

Foreign influence and interference in the sense descnibed
above is, from the viewpoint of the Qur’an, intolerable for
the Muslim socicty, and Islam has strictly forbidden it

On the basis of this general policy, foreign interference
even when il does not involve dependence 15 declared 1lle-
gitimate, and thus the question of non-interference is consid-
ered a general principle in the independent policy of the Is-
lamic¢ government, and the Islamic meaning of sovercignly
and independence can thus be spread.

Though the dvahs quoted before may seem inadequate for
proving this principle, yvet the gvah 141 of Siratun-Nisa’ may
be quoted as an evidenee proving this prineiple:
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"And Allah will pever give the disbelievers a way against
the believers.”

The words "never"” is used in this dyah (o indicate a perma-
nent negation and shows an emphasis denoting the stric
command of Islam.

Another interesting point in the above gyah is the word "a
way" which means "any kind of a way", denoting every type
of influence, impression, imposition, compulsion, suggestion
and interference. Thus the above gyah prohibits every act
which may mean the domination of the foreigners over the
believers' lives, and every agreement and commitment which
may grant such a right to foreigners,

Therefore, the trnibute agreements cannol envisage any
right for the committed minorities in governmental and judi-
cial appointments or any kind of leadership and dircclorship
which may result in their domination over the life, property,
honour and other legitimale rights of the Muslims.
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2. Commitments Contrary io the
Principle of Sovereignly

the Mushms and the eninence of the Islamie socicty,
and swrictly forbids any kind of foreign sovercignty,

Turisprudents  state this principle in  the phrase

saale oy 5 alad p¥adl as a legal rule' in vari-
ous cases of Islamic law, and is quoted as a fiadith in the
books of tradition.”

The sense of this legal rule and tradition which speaks of
the necessity of the Islamic leadership and eminence, and the
abolition of any anti-Islamic leadership, can be gathered from
the following ayah.

I slam attaches a greal importance to the sovereigaty of
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"And to Allak belongs the might and to his Messenger and
to the believers, bur the hypoerites do not know. " (Sitratul

' Jawahiru! Kalfm, Vol, 21, p. 136,

" Kanzul ‘Ummal, Vol. 1, p. 17.
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Munafiqan / 8)

The reason for the hypocrites’ ignorance is that they seek
might and leadership by means of the foreigners, and as they
have not followed the truth of Islam, they do not understand
its leadership and the might of its prophet and the!Islamic
society, as if they are secking these among the foreigners and
accept the latter’s leadership. Thus they carry this heavy load
since they are hypocrites and not true Muslims,

The Sovercignty of Islam

Such a sovereignly is nol obviously a kind of racism or su-
periority of a nation, since might, honour and sovereignty do
not belong o Muslim individuals and nation, but 10 the
authentic belief and ideology which they are following. It is,
therefore, an acquired sovercignty which can be acquired by
every individual, group, race and pation of any land. The ul-
timate goal of Islam is nothing but giving the honour of true
sovereignty 1o all human masses and expand it to the whole
world, and not 10 give superiority to a group, and allow itself,
while nsing to combal racism and racial diserimination, to
create another kind of superstitious attitude by this means.

This fact can be explicitly seen in the said tradition: "Islam
surmounts, not surmounted”, and in the above dyal: "And to
Allah belongs the might and to his Messenger and to the be-
lievers." This is due to the mission that Allah has granted to
the Prophet.

If the acceptance of foreign sovereignty is prohibitied, it is
because the establishment of foreign sovereignty over the
Muslims would mean its domination over their thought and
belief, i.e. all Islam. Similarly when 1t is said that the Mus-
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lims and the Islamic government must endeavour for the sake
of the honour and the sovereignty of the Islamic society be-
fore other societies, governments and non-Muslim groups, it
15 for the sake of showing the sovereignty and the honour of
Islam to the people of the world.

Consequently the Islamic Society must be a model and a
witness over the nations. The Qur'dn, addressing the Mus-
lims says:
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"And thus we have made you a moderate nation that you
may be wilnesscs over the people and that the Messenger
may be a witness over vou. " (Siratul Bagarak / 143)

Clearly, being a model [or, and witness over, other nations
is not due to a racial, termiorial or blood superionity of the
Islamic sociely, since this society is composed of different
races, bloods and territories.

The only criterion that makes the Islamic society and the
Muslim Ummah a model and a witness is the application of
-~ the law and the ideology of Islam in the said society. So long
as this society does not have harmony with the legal, cco-
- nomic, political, mililary, cultural, educational and moral
- system of Islam, and so long as Islam doss not govern all as-
- pects of this society, it caonnol assume the proud title of
- ‘Model society’ or ‘model Ummak. * The elforts of the Mus-
~ lims 10 an overall obedicnce 1o Islam in the above ficlds arc
in fact intended o win sovercigaty and honour for the Is-
lamic society.
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Any damage done 1o this sovereignty is treason to Islam
and to the Muslim society, and no Muslim bas the right to
commil such a treason.

Though achieving such a sovereignty will willy-nilly resull
in the sovereignly over other nations, too, yet such a result is
natural for every advanced society and powerful nighteous
nation. The kind of sovercignty we have considered neces-
sary for the Islamic society is the sovercignty equal to the
other nations”, not over the other nations, even if 11 ¢nds ul-
timately in the latter form.

Preservation ol sovereignly in
International Commitments

Thus the prescrvation ol the Islamic sovereignty is one of
the general duties and the Islamic necessities, the violation of
which is outside the authority of the Muslims, and interna-
tional commitments cannoi cancel il

Therefore, the principle ol sovercignty must be obscrved
as something constant n all the international treaties which
Muslims conclude, sign and ratify. Whatever terms are con-
trary (o the said principle in these agreements will have no
legal validity from the viewpoint of Islam.

This law is true, also, of the Inibute agreements without
any exception, and consequently granfing any political, eco-
nomic, military, judical and social privileges 1o the three re-
ligious groups of tributaries, which may injure the sover-
gignty of Islam and the Muslim society, are worthless and
invalid,

On this basis a number of jurisprudents have considered it
a duty of the tributaries to abstain from constructing build-
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ings higher than those of their Muslim neighbours (if these
were not built before the conclusion of the agreement), and
avoid such acts which may be offensive to Muslims and hurt
their sovereignty, such as adultery with Muslim womep.

Evidently, a tribute agreement has no competence ip gran!
the religious minorities the right to interfere in matlers re-
lated 1o judicial and political professions and whalever may
violate the Muslim sovereignty, since such an interference, in
addition to violating the principle of sovereignly, produces
scrious consequences and irreparable dangers for the Islamic
society owing to ideological incompalibilitics,

The Qur'an gives the following counsel in this connection:
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“(} you who belicve, do not take for intimate fricnds from
among other than your own people; they do ot fall short of
inflicting loss upon you; they like what distresses you, vehe-
ment hatred has already appeared out of their mouths, and
what their chests conceal is even greater; indeed, We have
made the dvahs clear to you, if you could reason.” {Saratuf
Ali Imran / 1 158)

When befriending non-Muslims produces such unpleasant
results, and gives them the chance to do mischiet and carry
out hostile plots, and feel happy at our pain and suffering,
and not abstain from creating unecasiness, and, inspite of their
aftempt to hide their mental opposition rancour and hatred,
unconsciously their tongues 1o give way 1o slander and cal-
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umny. Nevertheless, their hearts will remain filled with ha-
tred, enmity, satanic plans and ill-will, what would be the
conscquence of their sovereignty over the Muslims if they
were m charge of governmental, political, military and eco-
nomic posts?

As the Qur'an does nol advise personal and intimale
friendship of the Muslims with the non-Muslims in view of
its consequences, and explicitly forbids it, it is undoubtedly
more vehement in opposing the entrusting of positions and
ranks 1o non-Muslims which would tob the Muslims of their
sovercignty and subordinate the interest and destiny of the
Islamic society to non-Muslims.



3. Commitments Contrary to Islamic
Decrees

1 legal discussions it is customary 1o consider the sub-

ordination of the governments’ foreign policy 1o the -

ternal laws as one of the principles of modern interna-
tional law, so that the principle of external sovereignly is re-
garded as something derived from internal sovereignty, and
the latier is nothing bul the sovercignty of law.

In any case from the viewpoint of the Islamic law, the
eonnection and dependence of foreign policy on the laws and
decrees of Islam is something inevitable and inviolable, The
necessity ol this principle becomes more evidenl when we
sce that the ultimate goal of Islam is to expand the Islamie
ideology and law in the world.

Obviously every system which is dependent on a particular
goal and rules and its objective is summed up in the devel-
opment of that system and its rules, cannot, for the sake of
temporary interests or even for the attainment of its goal, dis-
regard its distinctive qualities and decrees, since such a time-
serving policy means the violation of its own goal and prin-
ciples, or a kind of suicide.

Consequently the commitments of an Islamic society to-
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wards 11s contracting party in inlernational treaties and tribute
agreements must not be contrary to the general decrees of
Islam and violator of the legal regulations of Islamic society,
and any commitment of that type is considered invalid,

What is meant by such commitments are the acts which arc
undertaken by the Muslims to do or not to do, But, if accord-
ing to the agreement, the contracting pariies are allowed to
commit acts which are considered illegitimate by Islam, or
allowed to abstain from acts which are regarded as binding
by Islam, and the Muslims commit themselves 0 them
(cxcept the cases mentioned in the closed boundaries), the
above law is not applicable. For example, if on the demand
of the committed religious minorities the Muslims grant them
such rights as freedom of buying and selling alcoholic drinks
and other commodities the transaction of which is forbidden
m Islam, or their consumption is forbidden by the Islamic
law whereas they are permitted in the religion of the contract-
ing parties, or their right of non-participation in obligatery
Muslim gatherings, and these rights are stipulated in the text
of the agreement, such cases are beyond the scope of our dis-
cussion.

But if a competent Islamic government undertakes in any
international freaty 1o abstain from executing penal punish-
ment or carrying out judicial laws or performing religious
obligations, or guaraniees the commitment by Muslims of
any acts which arc considered a sin and a crime by Islam, or
if the Islamic courts issue a verdicl contrary 1o the Islamic
judicial law or any other such measures, all of them arc with-
out validity from the viewpoint of Islam, and beyond the
authority of an [slamic government and come under the law
of closed boundaries in the Muslims’ international relations.



4. Commitments Contrary to the Law
of the Tribute Agreement

he principles and regulations which are valid and

binding in the text of the law of a tribule agreement,

together with the commitments and  conditions
stipulated in that agreement are nol violable, and no com-
mitments by the Muslim society intended 1o cancel the said
regulations can have a legal worth,

This principle does oot apply only to the inbute agreement
or other international treatics, but also to all pacts whether, of
the economic kind, such as purchase and sale, rent or mort-
gage or related to civice rights such as marriage and divorce.
If any conditions arc inserted in the agreemen! by cither or
both partics of the contract contrary to the regulations of the
said agreement, they will possess no validity. In the Islamic
jurisprudence such commitments are investigated under the
title of "conditions conlrary (o the exigencies of concluding 4
pact”, 1o see whether the invalidity of the said conditions
would nullify the agreement itself, or whether only the said
conditions lose their binding quality and the agreement 1tsell
minus the said conditions would have a legal validity,



306 Minority Rights

What is certain is that conditions contrary to the regula-
tions of all agreements are not binding, and this is true of
tribute agreement and other international treaties, too. For
example, carrying out the judicial verdicts of Islam in the
case of the committed religious groups when one of the par-
tics in the case is a Muslim, and financial obligations of the
tributaries are among the inevitable regulations of the tribute
agregmentl.

Accordingly, if the Muslims undertake in a tribute agree-
ment not to carry out the verdicts issued by the judicial 1s-
lamic courts, or guarantee the right of reternng to the tribu-
taries’ special courts (ol Jews, Christians or Zoroasirians)
even when one of the parties i1s a Muslim, and attribute no
compelence 1o iry the said religious groups in the Islamic
courts and consider it only within the authority of the courts
formed and managed by the minority groups, such undertak-
ings have no validity and are outside the competence of the
Islamic governmeni and every other authority, and are null
and void.

The modern jurists, too, have considered this case, which
is called ‘capitulation’, a clear example of inequality and
violation of the sovereignty of the commitled government.
Comnsequently the said antinational and impernialistic system
which had been set up after the first world war i some Asi-
atic and African countries owing to the establishment of im-
posed governments by force recognized by the intemational
relations, was nullified after the gradual awakening of the
nations and people of those countries and the commencement
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of independence movements.'

In the case ol the tributary, too, if its non-payment was
confirmed by the Muslims in the text of the agreement, the
said agrecment loses its legal validity. But il certain [acilities
are envisaged in the agreement as to the sum of the inibute, or
afier its conclusion on the basis of payving the tribute, some
interests and expediencics necessitate i11s non-payment, fhe
competent Islamic authority can take necessary steps, as, for
example, the Prophet of Islam exempted the people ol Bah-
rayn from the payment of tribute.

V' The General Imternational Righis, Yol, 1, p, 31 This imperialistic

wake, on the basis of Turkaman Chai Pact, was imposed on Iran, then, as
a result of the pressure of other big powers, the agreement of the capitu-
lationwas further imposed on Iran, Later on, this disagrace[ul brond was
removed from the foreheads of the Iramian people, though 11 was re-
peated in the contemporary lime,






5. Agreements Contrary to the Islamic
Propaganda

wring our previous discussions we have repeatedly
D referred to the value and importance of the univer-
sal mission of Islam as a general duty, and have
pointed out the need of free Islamic propagation
which is one of the authentic goals of this universal religion
and the role of this principle in the philosophy of the Islamic
emancipation jihdd
What we wish to discuss now is the effect of this on mier-
national treatics and tribute agreement. The manncr of this
effect may be gathered from what was stated about the im-
portance of this principle and its role in legislating the Jrhad,
since the said principle requires the drawing up of the inter-
national treaties on the basis of free call 1o Islam, and avoid-
ing any underiaking which may deprive the Islamic society
of this legitimate right, or creating of restrictions and obsta-
cles which would be contrary to the goal of the universal
mission of Islam.
What is noteworthy here is the legitimacy of the interna-
tional pacts and the philosophy of their importance in Islam,
since Islam, in considering peace as the essential basis of
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foreign policy, irrespective of its vital necessity, and its being
the genuine ideal and ultimate goal of Islam, regards the es-
tablishment of peace by means of the international agree-
ments and the creation of an environment of security and co-
exislence a proper way by which the Islamic society can en-
gage better in the performance of its duty and mission of uni-
versal call to Islam. This is an evident result for a peaceful
policy of Islam in the foreign relations of the Islamic society,
but i1 is considered important in Islam,

On the other hand, as the philosophy of the international
pacts is the creation of good understanding, closeness and co-
existence among nalions, any commitment which serves as a
barrier in the way of intellectual exhange and familiarity with
the Islamic faith and ideology by other nations of the world,
15, in itself, a negation of the effect of the treaties and loss of
understanding between nations.

Moreover, the coniracting parties which oppose the pro-
posal of freedom of the Islamic call and thereby pul an ob-
stacle in the way of the promotion of the Islamic faith and
attitude, are, in fact, opposed to peace and co-existence and
hostile to the Islamic ideology and thought. This would, then,
be contrary 1o the international pacts, and such pacts cannot
last long.

Thus, it is clear that Islam cannot allow the Muslims to en-
gage mn commitments which are opposed to the universal call
of Islam and thereby set up a barrier against the expansion of
Islami¢ ideas and beliefs, or conclude treaties which are
based on hostility to Islam and opposition to the beliefs of the
[slamic society, and on the spint of hypoericy, remoteness
and mental opposition rather than on the spirit of peace, co-
exisience and understanding,



6. Commitments violating Territorial
Integrily

he terms ‘realm’, ‘land’, or ‘territory’, which are a

I basis of the formation of a society and government

as used by modern law, are not synonymous with
their scnses in the Islamic law. Their basic differences which
produce different results in many legal questions should not
be neglected.'

The difference between the two, like many other legal
terms which assume a special form in Islam and have their
root in the Islamic ideology, is that an Islamic realm is a
territory the inhabitants of which have accepted the faith and
law of Islam and obey the domination of ifs injunctions.

In other words, the frontiers of an Islamic country and its
territorial realm are where the law and faith of Islam exist,
and thus with the expansion of this faith, the fronticrs of an
Islamic land extend automatically, and with the conversion of
the people of a region to Islam and obedience to the domina-
tion of its law, they automatically join the Islamic society.

Under such conditions the Islamic government, using its

! fsfam and Intermational Rights, Ch. 3.
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potentials and being aided by the people of the newly-
converted region, defends its independence and the leader-
ship of the newly formed Islamic society, blocking the way
of mfluence and interference of foreign governments. The
people of the new realm, 100, owing 1o the faith which they
have accepted, cannot accept the rule and leadership of non-
Muslims, as the Qur'an says:

"And Allah will by no means give the disbelievers a way
agarnsi the believers. " (Saratun-Nisa'™ / 141)

When the people of the newly converted region are not
able 1o defend their independence and leadership or dismiss
the aggressive forces, and request other Muslims to help
them, it is the duty of all Muslims and the Islamic govern-
ment to use all their possibilities to aid them unless they have
already concluded a non-aggression pacl with the non-
Muslim disputing group, or another treaty according 1o which
the Muslims are deprived of the right of giving military aid
1o the disputing Muslims.

The Qur'an says in this connection:
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"And those who believed and did pol migrate, you owe
them no guardianship uniil they migrate and if they seek ard
from vou in the matter of religion, you have (o aid (them),
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excepl against a people between whom and vou there is a
trealy, and Allah sees what vou do.” (Saratul Anfal/ 72)

In cases where the Muslim minority do nol possess (he
necessary power 1o defend their faith, and other Mushims
cannot assist them owing 1o a joint treaty or military weak-
ness, if they lack [reedom of observing their religious duties
and rites, they must emigrate 1o the free Islamic realms.’'

Now after becoming familiar with the Islamic meaning ol
the Islamic realm and territory, we can see the reason for the
necessity of protecting the Islamic lands and defending their
territorial integrity, since the transgression over them and
violation of their integrity would mean trespassing over the
rights of the Muslims, in which case the defense of the realm.,
il possible, is a general duty of the Islamic society, and as the
Qur'an says:
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"Permission (to fight) is given fo those who lave been
wronged; and surcly Allah is able to assist them" (Siratul
Hajj /39)

Therefore the Muslims would never agree 1o the violation
of the territorial integrity of Islamic realms, and any com-
mitment which would mvolve this violation of their sover-
eignty and territorial integrity is treason and transgression
against the rights of all Muslims and must be condemned and
considered invalid.

This principle does not apply to uninhabitted lands which
belong to the Islamic government or to Muslim individuals,

U tewahind-Kalam, Vol, 21, p. 270,
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since the government and individuals owning these lands
may transfer them 10 a non-Muslim government or individu-
als. In this case deprivation of ownership does not mean a
violation of the territorial integrity we mentioned before. But
such a transaction is legal on the condition that 1t does not
damage the independence and leadership of the Muslims and
the Muslim government, and does not reinforce the cnemies
of Islam. In any of the above cases, the transfer of such lands
is not legally possible even in international treaties.,

Concerning the inhabitted lands where Muslims sctile
(even if these lands belong to Muslim individuals or 1o the
government in which case they may transfer their lands to
others), if this transfer involves the expulsion of Mushms or
the domination of forcigners over the Muslims, such a trans-
action cannot have a legal validity whether it is made inde-
pendently or through international agreements.



Chapter Six
Annulment and violation of the
Tribute Agreement

Securing the Guaraniee of Legal
Enforcement of International Tribute

Agreements
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Non-Fulfilment of the Contmilmenis
of the Tribute Agreement

1 a discussion in this book we made a brief surrvey of

the violation of the international agreements and their

results. But as the abrogation of the commitments of a
tribute agreement requires a more elaborate discussion, we
devote this chapter 1o it and will try to avoid repetition.

The necessity of fulfilling one’s promise is the first legal
result which is derived from the conclusion of a tribute
agreement, and this is equally applicable to both contracting
parties, without any discrimination. Thus, il is camed oui as
from the stipulated date, and if no date is stated, it is binding
from the moment of concluding it, and both sides must do
their best to put it into force.

As the legal duration of a tribute agreement is unlimited,
therefore all Muslims, and especially the Muslim govern-
ments, are responsible for the execution of the commitments
agreed upon by them with the commitied religious groups
within the realm of Islamic rule for an unlimited period.’

! We have already declared that in this book we discuss only Trbule
Agreements which & competent Islamic government concludes with the
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In fact the Islamic government undertakes always to see to
the fullilment of the terms of the treaty by both sides. This
point will be explained further in a later section.

According to the principle of "the necessity of the fulfil-
ment of a promise", any violation and annulment of a tribute
agreement is forbidden for both sides, and is considered an
offense and treason. Both "annulment” and "violation" bear
certain vestiges which will be dealt with below,

Annulment of the Tribute Agreement

What 15 meant by the annulment of an agreement is con-
sidering it invalid and divesting oneself of the responsibilities
in carrying out its terms. This annulment may be made in the
three following ways:

1. Its annulment by both sides through a bi-lateral agree-
menl

2. Unpredicted unilateral annulment.

3. Unilateral annulment which is envisaged in the text of
the agreement. '

Undoubtedly, the first type of the annulments, can be le-
gally cffective, since a tribute agreement, like any other pact
which has been concluded with the agreement of both inter-
ested parties, can also be considered null and void upon a
fresh agreement by both sides.

Bi-lateral annulment has been accepted m Islamic jurispru-
dence (under the term "Jga/ah") as an accepted principle, and

religious minonitics 1o dwell within the hmits of the Islamic realm. As
regards other tnbule agreements which are concluded as mtemational
pacts with a state following the three official religions, will be discussed
in & coming occasion.
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il is considered true of the tribute agreement, 1o, When the
Muslims reach an agreement with the committed religious
groups for the annulment of the tribute agreement, this
agreement loses its validity and is nullified.

The second type of annulment may be regarded from two
points of view; unilateral annulment by the Muslims, and
unilateral annulment by the committed religious groups. As
the tribuie agreement, on the part of the Muslims is a binding
and permaneni pacl, il is considered irreversible by the Mus-
lims, that is to say, the Muslims cannot resort 1o the unilateral
annulment.' But the committed religious groups may make a
unilateral annulment by just departing from the Muslim
realm which renders it practically null and vod, in the same
way that the conversion of tributaries 1o Islam automatically
invalidates the tribute agreements,

' Comtemporary legal expents usually regard the changing of the silua-
ton — which has not been predicted at the conclusion of the agrecment
— a permission for unilateral annulment of the intermational agreements,
becsuse when there appears a contradiction between a current soctal and
political situation, and the agreement o question, 10 chnnol retain ils
consistency and firmness since it docs not go i hannony with the ac
tualings, |herefore, the state which is harmmed by the validiy of the said
gereement is allowed to annul it from its side, So. the counties which
resorl 1o the unilateral annulment of the inematonal agrecments, cite
the said principle, using it to cover their betrayal and violation of
covenant,

Abu anifah, among the Muslim jurisprodents, preseated a similar
theory, which had been criticized by all other jurisprudents. Abu Hani-
fuh believes that whenever the interests of the Mushims necessitates it,
the leader of the Muslims is competent to unilaterslly annull the inter-
national sgreements, (Look up Afdmd Harb), As 1o the STatah junspru-
dents, they did not allow, even the next leader, on the pretest that il was
concluded by a [ommuer leader, o annul or vialate it {Aendliid Kalim,
Val, 21, p. 313
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Therefore, when a tributary converts 1o Islam before the
payment of the iribute, he is excmpted from payment, accord-
ing 1o a narration saying: "A Muslim never pays tribute” and
according to another narration, "It is not becoming of a Mus-
lim 1o pay tribute.* ;

Moreover, according 10 a rule saying that “Islam severs all
is antecedent.™ Actually, Islam negates one's conducts be-
fore adopting Islam, including, of course. the payment ol the
tribute,”

As for the third type of annulment (predicted unilateral an-
nulment), this question must first be asked whetlier the right
of abrogation is allowed to be stipulated in the tribute agree-
ment, whether the mention of such a condition on the part of
the Muslims or *by both sides’ is not contrary 1o the cxigen-
cies ol the tribule agreement, and whether every condition
which is incompatible with the cxigencies of the treaty must
have no validity,

CAfects of the Annulment of the Tribute
Agreement

Whenever the annulment of the tribute agrecment takes
place legitimatcly. the contracting parties are thereby Ireed
from the previous responsibilities and commitments of the
Iribute agreement. Consequently, the right of residence of the
three religious groups (Jews, Christians and Zoroasirians)

VetMustadiak, Ch. 61 on al-jikad, Badith No, 34,
T Al Hayhaygt's Supan, Vol. 9, p. 193
' Kanzud Usnmal, Vol. 1, p: 17, AL-Khsa isul Kubrs, Vol. |, p. 249 A/
Mustndsk, Ch. 15, the instructions for the month of Raimadan, Sadih,
Mo 2,

3 ) : j
Sawafura! Kalam, Vol 21, p, 259,
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requires a ncw agreement without which they cannot con-
tinue to settle in the Islamic realm and enjoy political im-
munity, security and observance of their rights there, Thus, if
they do not agree 1o on a new agreement, they must leave the
Islamic realm immediately, and the Islamic government has
to guide them to a sale land of their choice, and guarantee
their safety during this period.

When the annulment is unilateral and ilegitimate, 11 musi
be considered nvalid, and 11 has no cffeet on the agreement,
and the other commutied side cannot annual it on the grounds
of its annulment by the other party.' This may he made legal
by means of a bilateral agreement.

This is possible if the annulment of the treaty does not lead
to the actual violation of the agreement, since a violation of
one side of the treaty may provide the grounds [or i1s viola-
tion by the other side.

Violation of the Tribute Agreement

The wviolation of the tribute agreement means abstaining
from the fulfilment of its commitments or engaging in acts
which should be avoided according 1w the terms of the
agreement, This violation of the tribute agreement may be
disussed in two forms:

1. Violation by the Muslims:

From the viewpoint of the Islamic law, no Muslim or Is-

"Tins principle is tue to all agreement, becuase the illegsl snnuliment
of an agreement would not affeer i, and the other party will have Lo ad-
here fo the agrcement. The new International Rights, however, grants
bath partics the right that, in case of the unilatersl annuliment, the other
party can anoul i also on its side,
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lamic authority has the right to violale a ribute agreement
which has been concluded legally and correctly, and refrain-
ing from its observance is considered a great sin and offense,
Therefore, no competent Islamic government may take the
lead in its violation, and any responsibility in violating i1 is
on this government.

But il these commitments are not fulfilled by the Muslims
either voluntarily or forcibly such as being unable 1o do so,
the tributaries, too, may acl in the same manner and practi-
cally violate the agreement,

In such cases, il they have fulfilled their financial dutics
(payments), the Islamic government must refund the pay-
ments to them.

On this general principle, the ateration of conditions, in-
advisability of continuing the agreement, or 11s harmful con-
sequence for the Islamic society cannot be accepled as a legal
grounds for the violaton of the agreement by the Muslims,
since the agreement does not depend on the expediency ol
the Islamic society, Therefore, 1t must be regarded as a per-
manent inlernational pact, binding for the Muslims.'

With the exception of Abu Hanifa, all junisprudents have
considered the tnbute agreement inviolable, and cven in
conditions when there is a cerfain evidence about the danger
ol its violation by the committed minorities, the Muslims are
nol advised 1o violate it.

This view has been quoled i Athar-ul-Harb p. 359, quot-
ing Al-Badayi’, vol. 7, p. 109, Fathul-Ghadir Vol. 4, p. 352,
and “Al-Badayi’, vol 4, p. 108, supported by al-
Muhadhdhab, vol. 2, p. 263, and AL-Mughni Vol. 8, p. 363

' dawahind Kalsm, Vol 21, . 254,
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says follows:

"The reason [or the prohibition of vielation in the above
case is that the tnbute agreement assumes the (orm of an ob-
ligation on the proposal of a non-Muslims, and so il is not
violable for fear of treason, because a treason by the tributar-
ies 15 reparable as they are obedient to the Muslim rule, The
dvah 58 of saram! Aofil savs:

"Apd (f vou f2ar treachery from a people, confronl them on
the same terms,” Is refated to the temporary agrecment of
‘Hudna ' and is not applicable 1o the mbute agreement,

The late author of al-Jawalir, afier quoting the above ayah
and stating the nccessity of declaring the Hudna agreement
void in case of feeling a definite danger ol 1ts violation by
non-Muslims, savs:

"This does not apply to the tribute agreement since this
agreement 18 the legitimate right of the religious nunontics,
and the Imam of Linmah must welcome such proposal from
them, even il he is in the position of power and authority
over them. Moreover, the tnbule agreement mcludes finan-
cial obligations and is not free of charge. Furthermore the
tribute agreement is a permanent ong, and in those respects it
is nol on an equal level with the Hudna agreement which s
temparary. Tn view of the above explanations we can say that
il modern jurists permil the violation of international treaties
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in such conditions,' without a doubt they will by this means
cause a greal damage to the continuation of peace, integrity
and legal worth of international treaties, and thus they pave
the way lor traitors and provide ao excuse for lime-serving
opportunists.

2. Violation of the Agreement by the
Committed Minorities.

According o the undeniable principle of "the necessity ol
fulfilment of a promisc” which is accepted by all nations and
religions as the main basis and guarantee of execution of all
agreements, the violation of an agreement by the committed
religious groups is an unforgivable offense and treason.

The violation of the tribute agreement by the religious mi-
norities is possible in three cases as viewed by all jurispru-
dents:

A) Refusal to pay the tnibute, The Imam as-Sadiq says; "Il
the men refuse o pay the tribute, they will be regarded as
violating the treaty, and therefore they enjoy no immunity of

)

life and property.

B) Refusal o accept the Islamic judicial verdicts, as de-
scribed in the chapter on Mimorities” commitments.

C)y Armed uprising against the Muslims, or collaborating
wilh the enemies of Islam for attacking the Mushms.

In other cases of default and offense by the commutied
minorities, such as violating the honour or transgressing over
Mushm property, espionage for the enemies of the Muslims,

' tenera! Internationad Ragls, by Dr. Safdan, Vol |, po 190, The Com-
parateve Law, by Dy, Badrawi, p. 178, Public Internaifonal Law, p. 457,
Wasd thuslh-500a0, Che 1R, fadith Mo, |
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sheltering spics, insulting the Holy Prophet of Islam and
other Muslim leaders, [lagrant afTectation towards the lorbid-
den acts in Islam, building new centers of worship and, mis-
leading their own children. if they are stipulated in the text of
the agreement the said offense will mean violating the (nbute
agreement. But if no stipulation is made aboul avoiding such
offenses, committing them does not result in the vielation of
the agreement, and they will only be liable to the relevamt
punishments. J

In some of the above cases, junisprudents’ views differ. For
example, Shaykh Tusi considers that the open practise of the
torbidden acts by the tributaries, even if this offense s stipu-
lated in the text ol the agreement, will not be a violation of
the tribute agreement, and it is liable only 1o penal punish-
menl.

Indirect Violation of the Tribute
Agrcement

The religious minoritics can benelit from the law of the
tribute agreement and its privileges when they introduce
themselves as the followers of one of the recognised religions
(Jewism., Christianity, Zoroastrianism). Conseguently il a
follower of one of these religions changes his rehzion o an-
other one of the above religions, such as a Jew becoming o
Christian or vige versa, the treaty holds good and remains
valid. Shaykh Tusi considers this view right and clear from
the Shiite viewpoint.

But if he changes his religion from a recognised one 1o any
religions, other than the said, this will automatically and n-

U Fawahind Kalam, Vol. 21, pp. 267-276.
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directly violate the agreement.

If the newly-adopted religion is Islam, he will become on
an equal fooling with other Muslims in all the individual and
social rights and privileges. Bul if he has turned to another
unrecognised religion, he must leave the Muslim realm, oth-
erwise il he 18 unable to benefit from the law n{"smmu::ilp he
15 considered an enemy and will have no immunily.

Consequences of Violating the Tribute
Agreement

When the tribute agreement is violated by the committed
minorilies, il naturally loses its legal validity, and the Mus-
Irms will have no obligation and no responsibility towards it.
Thus they lose all the rights and privileges they had obtained
through the tribute agreement and will be deprived of the
right of immunity of life and property. They will also need a
new permit for staying i the Islamic realm. Therefore, they
will have to renew another tribute agreement with fresh
conditions, or leave the Islamic Land.

The only responsibility that the Islamic government has
towards such religious minorities is 1o lead them to their own
territory or 10 a land where they can live in safety, and 1o
protect their rights during this period, since their arrival in
the Muslim land had been dependent on an official immunity
permil, and now as the agreement has been annulled, their
safely must be ensured down to the time of their departure
from the Muslim realm, and no treason or deceit should be
resorted to against them.

Some junsprudents have attributed no such right to the
violators of the agreement, especially il the violation of the
agreement has been due to an armed uprising against the
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Muslims, and as they themselves have acted treacherously,
they must be regarded as enemies and deprived ol immunity
of life and property.’

The late author of al-Tawahir has confirmed this extreme
view concerning the violators who have broken the tribule
agreement by their armed uprising against the Mushims, and
has considered the abscoce of immumity for them as some-
thing proper.’

But Shavkh Tusi and the soholar al-1Tilli consider 1t the
duty of the Muslim leader 10 lead the violators 1o their land.
Fakhrul Muhaggigin, too, has quoted this view a compatible
with those of thcjurispnulenls.1

As all the conditions which may result n the vielation ol
the tribule agreement are nol predictable, therelore what can
be said of violation and its effects in general is that the 1ext of
the tribute agrecment and its stipulated terms and conditons,
as well as the view of the competent leader of the Mushims
and the verdiet of the Tslamic couris are always the criteria
for distinguishing the question of violation and its punish-
ments.

Accordingly we see that in a particular case the Prophet is-
sued a death sentence against someone who had abuscd and
violated the tribute agreement’ and in another case he con-
nived at the punishment of a Jews who had made an altempt
on the life of the Prophet by offering him poisoned meat.”

U Jawalired Kalam, Vol 21, p. 277

* Tbid,

* Thid,

! As-Siratul Halabiyyah, Vol. 3, p. 170,

Nahful Angar, Vol &, p. 62, quoting Trom Ahmad’s and Muslim's Sa-
fufes.
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Some jurisprudents have considered it probable in the first
case that avoiding abuse and hostile acts were stipulated in
the text of the treaty, and in the second case no such condi-
iion was mentioned. Thus, the first case must have been g
violation of the tribute agreement, while the second pne was
nol,

But as an attempt on the Prophet’s life is a great crime,
even though it has not been stipulated in the text of the trib-
ute agreement, it is a clear and manifest example of breaking
& promuse, so, this interprefation scems weak, showing the
role of the Judgement of the Muslim leader and the interests
of the Islamie society in distinguishing violation and deter-
mining its punishment. Therefore it is clear that Islamic
courts and competent judges, in their turn, have an elTective
role in determining punishments and execution of penal ver-
dicts in the case of gumlty tributaries.

Here it must be remembered that though the tribute agree-
ment may be concluded collectively with the religious mi-
norities, yet its consequences affect an individual or indi-
viduals who violate i1, and it remains binding for other mem-
bers of the contracting group.

The fact that the violating and treacherous Jews of Banu
Qurayzah, Banu-Nadir, and Banu Qayvuuga' were punished as
a group for breaking promise, was because all of them had
been engaged in plots and treasonable acts against Islam. Bul
other cases, oo, may be found in the Islamic history where
violating confederates have been punished individually,

The death of ka'b ibn Al-Ashrafl is an example ol the n-
dividual punishment of the promise-breakers, He was a Jew-
ish confederaie of the Prophet who had composed (acetious
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verses satirizing the Prophet and molesting Muslim women.
Eventually he joined some enemiecs of Islam in armed ac-
tions, and was killed at the order of the Prophet, for his trea-
son and violation of the pact,’

Conversion 1o Islam after Violating the
Pact

We said that by violating the tribute agreement the com-
mitled minorities are deprived of their rights and privileges,
and they are treated according to the ofTense which has been
commitited.

But if in such cases they formally convert 1o Tslam, they
will enjoy equal legal and moral rights and privileges with
other Muslims, and ean settle, like them, in the Islamic reabm
and benelit by the social advantages.

But benefitting by such a legal right depends on the condi-
tion that no verdict has yver been issued about their violation
by the Muslim leader and the Islamic courts. If & violating
tributary has been condemmed 10 imprisonment, exccution or
payment of damages, the said punishment will be earried out
in his case, and no pardon is permissible,

The above rule of exemption is applicable only if the vio-
lating tributary is converted to Tslam before the issue of the
verdiet, and such a conversion must be in good faith in order
1o negate the verdict.

Nevertheless if his violation is of a kind of oiTense which,

" AlLBukhari's Safib, Vol 4, p. 64 As-Sirarul Halabyyyaly, Vol. 3, p.
170.
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on the judgement of the Islamic courts and judges, necessi-
tates retaliation or penance or bail, his conversion cannot af-
fect the execution of the verdict.

Clearly the first and third cases are related to the public
rights, but private right cannot be disregarded except with the
consent of the claimant. As for the second case, all jurispru-
dents are unanimous aboul its being a private right which
does not prevent the execution of the punishment due to con-
version 10 Islam,

Shaykh Tuasi says in this connection:

"Our companions have narrated thal a tributary’s conver-
sion to Islam does not nullify his legal punishment".! This
shows that the related narrations have reached the stage ol
being renouned or unanimity by the jurisprudents.

==

' Jawahiral Kalam, Vol 21, p. 278
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Precepts Concerning the
Tributaries

(Religious Minorities)

Extracts lorm Fahrr ul-Wasila by the
Imam Khomcini'

he tribute agreement belongs 1o the Jews, the Chrns-

tians and thosc who probably have a heavenly book,

namely, the Zoroastrians and the Fire-Worshippers.
The various sects ol these religions, such as the Catholics, the
Protestants ete., have the same standing in the application of
these precepts. Their differences of belicl, as different sects
of the same religion, will have no effect,

Those who consider themselves followers of the prophets
with heavenly books, such as Thrahim (AS ), will not fall
under the precept of the tribute agreement, and simularcly,
those who have [ollowed the above three creeds alter the rse
ol Tslam, are outside the tnbutaries” condition.

" Vol 2, pp. 497-507.
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Every non-Muslim individual or group who follow heav-
cnly books, will be accepted and no testimony is required for
this claim.

Women and children are exempt from 1he payment of the
tribute. The needy are allowed a period of grace to make
their payment it they can afford it.

Il a condition is stipulated in the text of the tribute agree-
ment for women to pay the tribute, it will be null and void,
and women’s demand to pay tribute will not be accepted.

I after the conclusion of the tribute agreement, the follow-
ers of heavenly books refrain from the payment of the irib-
ute, they will be despatched to a safe spot withou any moles-
tation or surprise,

There 15 no fixed amount for the tribute, as ils amounl is
determined by the Islamic government, depending on the
conditions and expediencies. The manner of the payment will
be decided by the Islamic government with the agreement of
hoth parties.

The tribute is collected annually like the zakar, 1f no defi-
nite date is fixed for payment, it will be collected st the end
of the year. But if the tributary is converted 1o Islam before
the end.gf the year, no tribute will be demanded [rom him.

The tribute agreement is concluded by the impeccable
Imam, and in his absence, by his deputy. A tribute agreement
concluded by the unjust rulers may be considered proper. The
revenue from the tribute, like other Islamic taxes is used in
the interests of Islam and Muslims.

Conditions of the Tribute Agreement

The following conditions must be undertaken in the con-
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clusion of a tribute agreement by the followers ol heavenly
books:

1. Agreement to pay the tribute.

2. Refraining from acts contrary to the immunity and the
iributec agreements, such as deciding an armed uprising
against the Muslims, and helping the enemies of Islam and
the Muslims.

3. Avoiding open practising of the acts forbidden in Islam,

4. Respecting the verdicts of the Islamic courts and accept-
ing them.

5. They must refrain from molesting the Muslims and such
acts as adultery with the Muslim women, theft and espionage.

Penal sentences on the tributaries will be carried oul ac-
cording to the Islamic laws, if this is stipulated in the text of
the agreement.

Tributaries must not build houses overlooking the neigh-
bouring Muslim buildings, but there is no objection il they
purchase such buildings form the Muslims. Similarly il a
Muslim builds a house lower than that of his tributary neigh-
bour, no difficully arises. There is no need for the neigh-
bour's consent in this case.

Non-Muslims are not permitted to enter the Mosque of
Mececa, even as fributaries, or to enter other mosques, this
rule is also true if the entry of infidels is not for a show of
disrespect to the mosques, and the Muslims may pot give
such a permission to the non-Muslims,

Residing of the tributaries in the Islamic lands is permuited,
except in al-Hijaz, but they can pass through it.

The tributaries have no right to change their religion, and
if a Jew becomes Christian, or a Zoroastrian becomes an
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idolater, he loses his status as a tributary, but il he returns to
his oniginal religion he will be accepted,

[ the tributaries commit acts which are forbidden in Islam,
they will not be molested if they do not do them openly, but
m case of practising them openly they will be punished ac-
cording 10 the verdicts of the Islamic courts,

Tributaries” 1estaments will not be carried oul by the Mus-
lims if they arc contrary to the religious criteria of Islam, bul
there is no objection 1o their being fulfilled by the tributaries
themselves,

Infidels and the tributarics cannoi SREAge In propaganda in
the Islamic realm and lands for purpose of misleading the
Muslims, or publish their such publications. It is the duty of
the Islamic government 1o stop their deviating propaganda,



Ahlul Bavt:

“Allamah:

A8

dhimmi:

dinar:

dirham:

Glossary
The progeney of the Prophet of Islam

(5.AL), covering Tus daughter, atimah
(ACS Y and the 12 Tmams of the Shiie.

Well-versed, scholar, knowledgcable,

Stand for Alavhis-Salam (peace be upon
him/her/them. )

A non-Mushim (of heavenly Books)
(P1. dhimmms or ahlulh-Dhimmah)
tributary, who concludes a inbute
agreement with the Muslim state.

A gold com of the Islamic era.

Asilver coin of the Islamic era.
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ghusl: A nitual washing of the whole body.

hadith: A narrative ascribed to the Prophet
(8.A.) or to ahlul bayt.

halal: religiously lawful.

haram: religiously unlawful, or prohibited.
hijab: A barrier. A women's head-covering
janabah: A state of impurity of men and

women coused by sexual inlercourse,
even without ¢jaculation, or caused by
ejaculation in any way. The one in this
state is called junub.

j1had: A holy war, nowadays, defensive.

jizyah: Tribute paid by the non-Muslims
living in the Islamic realm and the
protection of the [slamic government.

Ka'bah: A cube-like sacred building in the
center of the Great Mosque in
Mecca, 1o which all Muslims have to
direct faces when performing the
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Khiraj:

Khums:

Kur:

mutanajjis:

najasah:

najis:

giblah:

salat:

salars. In this case 11 15 called the
giblal.

Taxes on the crops.

A 20% 1ax on one’s profits, viher than
the zakar.

A prescribed quantty of waier with
which a muanagss can be rehgiously

purified

Anything which bhas become
religiously impure because of
effectively touching a najasal.

Anything which is regarded by
religion intrinsically impure, and it
cannot be made religiously purc.

Adjective from pafasah.

Re. Ka'bah

Obligatory worshipping ritual acts and
reciting to be performed live times a
day,
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surah:

{aharah:

taqwa,

Ummah:

Lakat:

A chapter of the Qur’an, which
consists of 114 sarahs.

The state of being religiously pure.

Avoiding doing whatever may
displease Allah.

The Islamic nations.

Statuary Islamic levy on specilied
items, 10 be used for the Mushims”
welfare.
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MINORITY RIGHTS

The writer, considering the concepts of

the International Law from an Islamic view-
point, thoroughly deals with the question of
religious minoritics from owo aspects:
He, firstly, tries to bring about a better
understanding  of  minority  rights by
describing the rights and liberties granted by
Islam to them, and then refuts the unjust
accusation of the West regarding the religions
compulsion.

It 15 explicitly discussed in this book that
the attraction of Islam, and its logical
methods of conversion, rhe negation of
imposition of religion, and the spirit of
co-cxistence as well as peacefulness granted is
in a way that there has not been so much
conflicc berween the Muslim people and
rminorites in the Islamic lands.
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